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SCHEDULE 


OF  STATE  REPORTS  FROM  WHICH  CASES  HAVE  BEEN  SELECTED 
FOR  THE.AHERICAN;.REFURTS. 


The  volumes  of  State  Reports    are  in   parenthesis,  and  the  Tolumes  of 
American  Baports  in  heavj'  letter. 

Alabwna  (44)  4 ;   (45)  «;  (46)  7  ;  U7)  II  .   '  l>-i  I T ;  (49,  50)  «0 ;  (51,52)28; 

(53,  54)25;(55,56)28;(r,-i^*!l.(:,iJ,  i.(i.;il;(61)82;(62)84;(63)86; 

(64)88;   (65)  S9:  (66)41;  (t!Ti   1:?    «i^.  69)44;  (71)46;  (72)47; 

(73,74)49;  (75)51;  (76,  ;,■_•;  iTTi.'il:  i7s)  5«. 
Arfc«na»s(25)  4;  (26)  7;  (27)  H,   (_'-,  Is;   rf...  AO)  21;  (31)  25;  (32)  2»; 

<33)S4;  (34)  S6;  (36)8;^   i:iii,  .'ts:  <:;;, -tO;  (38)  42;  (39)  48;  (40, 

41.  42)  48;  (48.  44)  &l  ■  (45,  4«;  ^o. 
Biiter  (Tenn.)  (1)26;  (2)  no  cases;   (3,4)27;   (5)80;    (6,7)88;   (8)86; 

(9)40. 
Bn«h(Ky.)  (7)  8;  (8)  8;  (9)  15;  (10)  19;  (11)21 ;  (12)  28;  (13) 2«;  (14) 2». 
Cditomia  (39\  2;  (40)  «;  (41,  42)  10;  (43,  44,  45,  46)  18;  (47,  48)  17;  (49, 

50)  19;  (51)  21;  (52)  28;  (53)81;  (54)85;  (55)86;  (56)88;  (57)40; 

(58)  41 ;  (59)  48;  (60,  61)  44;  (63)  45;  (63,  64)  49;  (65)  52;  (66.  67) 

Colorado  (1)9;   (2,3)25;  (4)84;  (5)40;  («)45;(7)49;  (8)54. 
ConnecUcut  (36)4;    (37,38)9;    (39)12;    (40)16;    (41.42)19;    (43)21; 

(44)  2«;  (45)29;  (46)  88;  (47)  8«;  (48)40;  (49)44;  (60)  47;  (51) 

50;  (02)52;  (58)  5S. 
Florida  (13)  7  ;  (14)  14:  (15)21;  (16)26;  (17)85;  (18)  48;  (18)45;  (20)  51. 
Gw)reia(40)2;  (41.42)5;  (43,44)9;  (45,46)12;  (47,48.49,50)15;  (51, 

52,  53,  54,  55.  56)  21;    (57,  58)  24;    (59.  60)  23;    (61)  84;  (62)  85; 

(63)  8«;  {64)87;  (65)88;  (66)42;  (67)44;  (68)45;  (69)43;  (70) 

48;  (.71)51;  (72)58;  (73)64. 
(Jrattan  (Va.)  (20)8;    (21)8;    (22)  12;  (23)  14;    (24,25)18;   (26,27)21; 

(28,  29)  26 ;  (31)  81 ;  (30)  82 ;  (32)  84 ;  (33)  86. 
Heiskeil  (Tenn.)  (1)  2;   (2)  5;  (3)  8;    (4,  5)  18;    (6,  7)  19;    (8,  9)  24;  (10, 

11,  12)  27. 
Houston  (Del.)  (3)  11;  (4)  16. 
lUinois  (51)  2;  (52)  4;  (53,  54)  6;    (55,  58)  8;    (57,  58)  11 ;  (59,  60,  61,  62. 

63)  14;  (64,  65,  66,  67)  16;   (68,  69)  18;   (75,  76,  77,  78)  20:   (70. 

71,72,79,80)22;  (73,  74)* 24;  (81.  82,83,84)25;  (85)28;  (86,  87)29; 

(88)  SO ;  (89)  81 ;  (90)  82 ;  (91)  88 ;  (92,  93,  94)  84 ;  (95)  85 :  (96)  86 ; 

(97)  87;  (981  88;  (99,  100)  89;  (101,  102)  40;  (lOS)  42;   (104,  105) 

44;   (106)  46;   (107)43;  (108)  48;  (109)  60;  (110)  51;  (111)  68; 

(112)64;  (118,114)55;  (115,  116)66. 
Indian*  (32)  2;  (33)  5;  (34)  7;  (35)9;  (36,  37.  38)  10;  (39,40,41,42,43) 

18;  (44,  45,  46)  16;  (47,48)17;    (49,50,51)19;   (52,53)21;   (54. 

55)  28;  (56.  57,  58,  59)  26;  (60,  61)  28;   (62,  63)  80;    (64)  81;  (65, 

66)  82;    (67)  88;  (68)  84;  (6.9)  85;  (70,  71)  86;  (72)83;  (73)88; 

(74,  75)  89;  (76,  77)  40;  (78,  79,  80)  41:   (81,  82)  42;  (83,  84)  48; 

(85,  86,  87)  44;  (88)  45;  (89,  90,  01)  4A;  (92,  03)  47;  (94,  05)  48; 

•  The  htatii*  [n  the  Illinois   Reucirte  artsee  frnm  th< 
Ihemthind  the  TSth  were  piihtlehed  atter  the  TSth  mi 
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Kentucky  (78)  89;  (70)  42;  (80)  44;  (81)  M;  (82)  5a 
Lea  (Term.)  (1)  27;  (2.  3  81:  (4,  5,  6,  7)  40;  (8)  41;  ( 
12)  47;  (18)  49;  (14)  52;  (15)  64. 


(9)42;  (10)  48;  (11, 


iz)  47 ;  {19)  ftv;  (14)  ds;  (lO)  o«. 
Louisiana  (22)  2;  (23)  8;  (24,  25)  18;  (26,  27)  21 ;  (28)  26;  (29)  29;  (30)  81 ; 

(31;  88;  (32)  86;  (33),  89;  (84)  44;  (35)  48;  (86)  51;  (87)  55. 
MacArthur  (District  of  Columbia)  (1,  2)  29;  (3)  86. 
Mackey  (District  of  Columbia)  (1,  2)  47;  (3)  51;  (4)  54. 
MacArthur  and  Mackey  (District  of  Columbia)  48. 
Maine  (57)  2;  (58)4;  (59)8;  (60)  11;  (61)  14;  (65 

20:  (66)  22:  (67)  24:  (68)  28:  (69)  81:  (7( 


(62)16;    (63,64)18;  (65) 


Maryland 


(106)  8 ; 
116)17; 
122)  28 ; 
;  (129)87; 


Michigan 


C^y,  au,  31}  18;  {;6'Z,66)  xu;  (34)  »»;  (30,  dU)  Z4;  {6()  a«;  (4U)  s»; 
(38)  81 ;  (41)  82;  (39)  88 ;  (42)  86;  (43,  44)  88;  (45)  40;  (46,  47)  41 ; 
(48)  42;  (49)  48;  (50)  45;  (51)  47  ;  (62)  50;  (53)  51 ;  (54)  52;  (55)  54; 
(58)  55 :  (56)  56. 


(58)  55 ;  (56)  56. 

Minnesota  (15)  2;  (16,  17, 18)  10;  (19,  20,  21)  18;  (22)  21 ;  (23)  28;  (24)81 ; 
(25)  88;  (26)  87;  (27)  88;  (28)  41;  (29)  48;  (30)  44;  (31)  47;  (32) 
50 :  (38)  58. 


50 ;  (38)  58. 

Mississippi  (42)  2;  (43)  5;  (44,  45)  7;  (46,  47,  48)  12;  (49.  50)  19;  (51.  52, 
53)  24;  (54)  28;  (55)  80;  (56)  81 ;  (57)  84;  (58)  88;  (59)  42;  (60)  45; 
(61)48:  (62)52:  (63)56. 


(55,  56, 
(68)  80; 
(75)  42; 
(88)  58;  ' 


(84)54;  (85)55;  (86,  87)56. 
Montana  (1,  2)  25;  (3)  85 ;  (4)  47;  (5)  51. 
Nebraska  (3,  4)  19;  (5)  25;  (6,  7)  29;  (8)  80;  (9)  81;  (10)  85;  (11)  88; 

(12)  41;  (18)  42;  (14)  45;  (15)  48;  (16)  49;  (17)  52;  (18)  58;  (19)  56. 
Nevada  (6)  8;  (7)  8;  (9)  16;  (10,  11)  21 ;  (12)  28;  (13)  29;  (14)  88;  (15)  87; 

(16)40;  (17)45;  (18)51. 
New  Hampshire  (48)2;    (49)6;   (50)9;    (51)  12;  (52)  18;    (53)16;    (54, 

55)  20;   (56)  22;  (67)  24;  (58)  42;  (69)  47;  (60)  49;  (63)  56. 
New  Jpfsey  (34)  8;  (35)  10;  (36)  18:  (37)  18;  (38)  20;  (39)  28 ;  (40)  29; 

(41)  82;  (42)  86;  (43)  89;  (44)  48;  (45)  46  ;  (46)  50;  (47)  54. 
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Haw  Jeraey  Equity  (33)86;  (34)88;  (80)40;  (8T)U;  (38)48;  (S*)61; 

(40)  &8;  (41)66. 
Hew  York  (41,  4-2)  1 ;  (43)  8;    (Uj  4,    (1.^)6;   (46.47)  7;  (1^)  s,  (49,50, 

51)10;    (52)11;    (53.  5fl     1:1      i-)14;    (56,57)1.);    |:>,.i9)17; 

(60.  61)  10;  (62,  63)  20;   ■    i    -'I       -is)  2f ;  (66,  67,  <,.<,  i:i,   (ii9)  25; 

(70)  26;  (71)  27;  (72)28;  :,      J'.t    .,-4)80;  (75)81;  ui^jifJ,  iT7)8«: 

(78)84;  (79)86;  (80)86;  llT;  (83,  &4)  88;  i.-^r,i  ;(!);  (M)  40; 

(87)41;  (88.  80)42;  (90.   "  .  Hi      ;>2)44;  93)46;  I'M.  hi,  195)47; 

(06)48;(9T)49;  (98)50;     "  :..!      100)  58;  (101)  &  I     .in-iafi. 
North  Carolma  (65)  « ;   (66)8;   (■  ,  ■   ■    12;    (70)16;    (71)17;    (72,73, 

74)21;  (75.  76)82;  (77.  r-.-.M    .1)28;  (80)80:  (81)81;  (K)aa; 

(83)86;  (84)  87;  (85)  89,  <><;)  41  .    .^7)42;  (88)  48;  (80)46;  (90)47; 

(01)48;  (02,  03)58;  (94)66. 
Ob.a  (19)  2;   (20)  5;  (21)  8;    (22)  10;  (23)  IS;  (24)  16;  (26)  18;  (26)  20; 

(27,  28)  22;  (29)  28;  (30,31)  27;  (32)80;  (33)81:  (34)81!;  (35)86; 

(36)88;  (37)  41;  (38)48;  (89,  40)48;  (42)61;  (41)62;  (48)64. 
Oregon  (3)  8:  (4)  18;  (5)  20;  (6)86;  (7)  88;  {8)84;  (9)42;  (10)  46;  (U) 

60;  (12)  68. 
PenMylvMia(e2)  1;    (63,64,65)8;    (60,67)6;    (68,69)8;    (70,71)10; 

(72.73)18;  (74,75)16;   (76,77)18;    (78,79,80)81;   (81,82)22; 

(83,  84)24;  (85,86)  27;  (87)  SO;  (88)88:  (89)  88:  (90)86;  (91)86; 

(92)87;  (93,  94,97)88;  (05)40;  (96.  98)42;  (9»)  44;  (100)  46;  (101) 

47;  (102)  48;  (108,  104)48:  riOS,  106)  51;  (107)  68;  (108,  111,  112) 

66. 
Rhode  Uana  I'^'i  o  ;   fD)  11;  (10)  14;  rlli  28;  (12)64;  (13)48;  (14)61. 
3oaUiC««>liiiii  (1  N   S.)  7;  (2,3,4)  16;  .:,:  22;  (6.  7)84;  (8)  28;  (9. 10)80: 

(11,  lli)  :t3;  (13)86;  (14)  87;    (Im40;    (18)  48;  (17;  48;  (18)  44; 

(IB)  4S;  (20)  47:  («I,  38)  68;  (J!)  .'.5. 
TeiM(32)S;   (33,  34)  7;  (35,  36,  37)  U      (38,39,   40,41,42)   18;    (43,44, 

45)88;  (46.47,  48)26;  (49)811;  (oO,  51)  88;  (52)  86:  (.53)  87;  (.'>4) 

88;  (65)40;  (58)48;  (57,58)  44;  (80)  46;  (60,  61)  48;  (62)  60;  (63) 

61;  (fi4)«3. 
TezM  Ct.  App.  (1,  2)  88:  (3,  4)  80;  (5,  6,  7)  82;  (8)  84;  (9)  86;    (10)  88; 

(11)40:  (13)41;  (18)44;  (14)46;  (15,16)48;   (17)60;   (18)61; 

(19)68;  (30)64. 
TBimont  (42)  1 ;  (43)  6 ;  (44)  8 ;  (45)  12 ;  (46)  14 ;  (47)  19 ;  (48)  21 ;  (49)  24 ; 

(50)  28;  (51)  81;  (62)86;  (58)88;  (54)  4l:  (S5)46;  (fiS)48;  (S7) 

52 ;  (58)  66. 
ri^iiiia(7&)40;  (76)  44;  (77)46;  (78)  49;  (79)62;  (80)66. 
Wuhiogton  (1)  84. 
We8tVirgini»(4)6:  {-'i  l.t     (6)20;    (7,8)28;    (9,10,11)27,    (12)28; 

(13)  81 ;  (14)  86  :   'i:<,8S;  (16)87:    iir,  18)41;   (19)42-   (20)48; 

(31)46;  (32)46     .;;i  t8;(24)49,  ';:.-.)62;  (26)68;  (27)65. 
WMConsiD  (24)  1 ;   (25)  :!     iJ>l)7;   (27.21-    _'m  9:    (30,31)11;    (32,33)14. 

(34,36,36)17;  ..i7  I  I :>;  (38,39)  2<i;  .  Hi. 41)  22;  (42)  24:  (43,44)88; 

(45)  80;  (46,47;  32,   (48)  88;   (4ili:i:,;    (60)86;    (51)87;   (52)  Sb; 

fS8)40;  (64)  41;  (55)  42;  (56)  48;  ^37.  18)46;  (00)  46;  (60,  61)  60; 

(68)  61;  (68)  68;  (64)  64;  (60)  66. 


LIST  OF  JUDGES 


DURING  THE  PERIOD  COVERED  BY  THIS  VOLUME. 


GEORGE  W.  STONE,  Chief  JcrsricB. 
H.  M.  SOMERVILLE, 
DAVID  CLOPTON. 


CALIF-OKNIA.. 

R.  F.  MORRISON,  Chief  Justice. 
E.  W.  McKINSTRY, 
S.  B.  McKEE, 
E.  M.  ROSS, 
J.  D.  THORNTON, 
M.  H.  MYRICK, 
J.  R.  SHARPSTEIN. 

COMMISSIONERS. 

I.  S.  BELCHER,  Chubf  Co&c&cissionbb. 
NILES  8EARLS, 
H.  S.  FOOTE. 


ILLIN-OIS. 

JOHN  H.  MULKBY,  Ohiep  Justicb. 
JOHN  M.  SCOTT, 
BENJAMIN  R.  SHELDON. 
JOHN  SCHOLFIELD, 
ALFRED  M.   CRAia, 
DAMON  G.  TUNNICLIFF, 
SIMEON  P.  SHOPE, 
BENJAMIN  D.  MAGRUDER. 


IOWA. 

AUSTIN  ADAMS,  Chief  Justioi 
WILLIAM  H.  SEEVERS. 
JOSEPH  R.  REED, 
JAMES  H.  ROTHROCK, 
JOSEPH  M.  BECK. 


LIST  OF  JUDGES.  m 

KBJN'XUCKY. 

W.  S.  PRYOR,  Chief  Jubticb. 
JOSEPH  H.  LEWIS, 
W.  H.  HOLT, 
CASWELL  BENNETT, 


MLA.SSACIIXJSKTTS. 

MARCUS  MORTON,  Chibp  Justice, 
WALBRIDGE  A.  FIELD, 
CHARLES  DEVENS, 
WILLIAM  ALLEN, 
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BaiiroadM — wuiionee — injury  to  dweUingi, 

1  nilroad  eompany,  nsixig  a  public  street  for  a  terminal  yard,  without  having 
made  oompenaation  to  the  adjoining  land-owners,  and  thereby  causing  a  nuin 
anee  to  neighboring  dwellings,  may  be  restrained  by  injunction,  although 
such  use  la  anthoiiaed  by  the  legislatare  and  Is  necessary  to  the  business. 
{8u  note,  p.  9») 

ACTION  for  nnisanoe.    The  opinion  states  the  case.    The  m- 
jonction  was  granted  below. 

P.  L.  Voarhees,  for  appellants. 

J.  W.  Wartman  and  «/.  J.  Orandallf  for  respondents. 

IhxoK,  J.  The  complainants  are  owners  and  occnpants  of  n 
dwelling-honse  on  the  southerly  side  of  Bridge  avenue,  between 
Second  and  Third  streets  in  the  city  of  Camden.  The  defendant's 
tncks  run  through  the  central  part  of  Bridge  avenue  in  front  of 
complainant's  dwelling,  across  Second  street,  into  its  terminal  yard, 
which  extends  from  the  westerly  side  of  Second  street  to  the  Dela- 
ware river. 
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The  bill  avers  that  the  defendant  uses  its  tracks  in  front  of  the 
complainant's  hoase  for  the'pai^)ose  of  distributing  cars  and  mak- 
ing up  trains  in  its  freight  and  passenger  business,  and  that  it  keeps 
locomotives  and  cars  laden  with  live  stock  standing  there,  so  that 
by  reason  of  the  stenches,  noises,  smoke,  steam  and  dirt  thereby 
occasioned,  the  comfort  of  the  complainants'  home  is  seriously  im- 
paired, and  hence  they  pray  an  injunction  to  restrain  the  defendant 
fro^  £ontinuitig/^n  t^t  course  ot  conduct.  ^ 

The  aniBwer  denies  that  the  defendant  uses  its  tracks  in  front  of 
complainants'  dwelling  for  the  purpose  of  distributing  cars  and 
making  up  trains,  and  as  a  siding.for  cars  loaded  with  live  stock  or 
otherwise,  and  generally  alleges  that  said  tracks  are  used  only  in 
such  modes  as  the  proper  transaction  of  its  business  necessitates. 

The  evidence  is  clear  that  the  tracks  -mentioned  are  continually 
used  in  the  manner  set  out  in  the  bill.  The  defendant's  train- 
master at  Camden,  testifying  for  the  company,  states  that  the  com- 
pany uses  Bridge  avenue  above  Second  street  considerably  for  the 
purpose  of  drilling,  and  that  he  could  not  transact  the  company's 
business  without  doing  so;  that  he  is  not  in  the  habit  of  permit- 
ting cars  loaded  with  cattle,  sheep  and  swine  to  remain  upon  the 
tittck  between  Second  and  Third  streets  longer  than  he  must,  be- 
fore getting  them  down  into  the  yard  after  they  come  into  the 
street.  These  occurrences  take  place  at  various  hours  of  the  day 
and  up  to  eleven  o'clock  at  night;  ordinarily,  he  says,  not  later 
than  that  time.  The  proofs  presented  by  the  complainants,  and 
not  controverted  on  behalf  of  the  defendant,  establish  that  the  use 
of  the  tracks  thus  admitted  results  in  the  nuisances  of  which  com- 
pMnt  is  made^ 

The  fact  that  these  nuisances  are  continuous,  and  materially  di- 
minish  the  comfort  of  complainants  in  their  residence,  makes  the 
case  one  proper  for  an  equitable  remedy  by  injunction,  unless  the 
defendant  can  jujstify  its  conduct.  Ross  v.  Butter,  19  N.  J.  !^q. 
294,  and  cases  there  cited. 

The  defendant's  justification  was  rested  at  the  argument,  upon 
the  ground  that  the  legislature  and  the  common  council  of  Cam- 
den had  authorized  the  defendant  to  use  Bridge  avenue  for  its 
business;  that  its  business  requires  such  use  as  the  defendant  has 
hitherto  made,  and  therefore  the  use  cannot  be  in  a  legal  sense  m^^ 
jurious. 

There  are  two  sufficient  answers  to  this  claim. 
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The  first  is  that  neither  the  legislature  nor  th6  common  coundil 
haa attempted  to  grant  so  extenisivea  privilege  as  is  here  set  up. 
The  charter  of  the  Camden  and  Amboy  Railroad  Company,  passed 
Pebraary  4,  1830,  authorized  it  to  constract  and  operate  a  railroad 
with  all  necessary  appendages^  within  limits  embracing  the  locality 
now  under  consideration.  In  1834,  the  Camden  common  doancil, 
by  resolution,  authorized  that  company  td  use  Bridgie  avenue  fdr 
the  purposes  of  its  roadway.  In  1855,  tlie  legislature  (P.  L.  of 
185&,  p.  118;  Rev,,  p.  919,  §  65)  authorized  railroad  companies, 
whose  incorporating  acts  limited  the  quantity  of  land  which  they 
might  hold  at  their  stations,  to  purchase  and  hold  so  much  land  ^ 
might  be  strictly  necessary  for  most  conveniently  storing  and  work- 
ing upon  their  engines,  cars,  fuel  and  materials  to  be  used  on  their 
roads,  and  for  receiving  and  delivering  property  transported  on 
their  roads  to  the  best  advantage,  and  for  tracks,  wagon  roads, 
platforms,  and  all  other  strictly  station  and  railroad  purposes. 

In  1862,  the  city  council,  by  *^  an  ordinance  to  afford  facilities  to 
the  Camden  and  Amboy  Railroad  Condpany  for  the  rtlnuihg  of 
their  trains  through  the  city  of  Camden,"  gave  its  consent  and 
authority  to  the  company  to  lay  side  tracks,  running  obliquely  from 
a  point  on  the  railroad,  along  Bridge  avenue  between  Seeond  and 
Third  streets,  to  and  upon  the  company*s  depot  property  lying  west 
of  Second  street.  From  these  laws  and  regulations  arise  whatever 
rights  the  defendant,  which  is  the  lessee  of  the  Camden  and  Amboy 
Railroad  Company,  appears  to  have  in  Bridge  avenue  in  front  of 
complainant's  house.  In  our  judgment,  they  indicate  that  those 
rights  are  such  as  pertain  to  the  use  of  the  avenue  for  the  purposes 
of  a  way,  not  for  the  purposes  of  a  station-yard.  The  primary 
privilege  given  is  that  of  passage;  this  and  its  reasonable  incidents 
cover  the  whole  scope  of  the  grant.  The  nght  of  storing  engines 
and  cars,  either  for  a  longer  or  a  shorter  period,  the  right  of  mak- 
ing up  or  breaking  up  trains,  are  not  embraced  in  such  a  conces^ 
sion.  These  are  strictly  station  and  terminal  purposes,  and  by 
providing  for  station-yards  the  legislature  has  indicated  its  inten- 
tion that  business  of  that  nature  should  be  transacted  there.  We 
do  not  bAj  that  the  company  may  not,  under  any  circumstan- 
€«,  do  upon  its  roadway  what  ought  cominonly  to  be  done  in  ltd 
yards;  for  no  doubt,  untoreseen  occurrences  may  sometinle  render 
such  acts  almost  indispensable,  and  then  other  less  urgent  rights,  of 
the  public  at  leasts  must  give  way.    But  when  m  the  ordinary 
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^onrse  of  its  business,  the  company  devotes  a  portion  of  its  roadway 
to  station  purposes,  it  goes  beyond  express  legislatiye  sanction,  and 
ean  support  itself,  if  at  aO,  only  as  a  private  individual  might. 
This  is  what  the  defendant  did  in  Bridge  avenue.  Having  a  right 
of  passage  there>  it  used  its  tracks  as  though  they  were  within  ita 
terminal  yard,  and  so  used  them  constantly  in  its  every-day  con-^ 
cems.    For  this  there  is  no  legislative  or  municipal  authonty. 

But  secondly,  an  act  of  the  legislature  cannot  confer  upon  indi* 
TidnaLs  or  private  corporations,  acting  primarily  for  their  own 
profity  although  for  public  benefit  as  well,  any  right  to  deprive 
persons  of  the  ordinary  enjoyment  of  their  property,  except  upon 
condition  that  just  compensation  be  first  made  to  the  owners. 
This  principle  rests  upon  the  express  terms  of  the  Constitution.  In 
declaring  that  private  property  shall  not  be  taken  without  recom- 
pense, that  instrument  secures  to  owners,  not  only  the  possession 
of  property,  but  also  those  rights  which  render  possession  valuable. 
Whether  you  fiood  the  farmer's  fields  so  that  they  cannot  be  culti* 
vated,  or  pollute  the  bleacher's  stream  so  that  his  fabrics  are 
stained,  or  fill  one's  dwelling  with  smells  and  noise  so  that  it  can- 
not be  occupied  in  comfort,  you  equally  take  away  the  owner'a 
property.  In  neither  instance  has  the  owner  any  less  of  material 
things  than  he  had  before,  but  in  each  case  the  utility  of  his  prop- 
erty has  been  impaired  by  a  direct  invasion  of  the  bounds  of  him 
private  dominion.  This  is  the  taking  of  his  property  in  a  consti- 
tutional sense;  of  course,  mere  statutory  authority  will  not  avail 
for  such  an  interference  with  private  property.  This  doctrine  haa 
been  frequently  enforced  in  oar  courts.  In  Trenton  Water  Power^ 
Co.  V.  Raffy  7  Vt.  335,  Mr.  Justice  Depub  said:  ''  The  destruction 
of  private  property,  either  total  or  partial,  or  the  diminution  of  ita 
value  by  an  act  of  the  government  directly,  and  not  merely  inci- 
dentally afFecting  it,  which  deprives  the  owner  of  the  ordinary  use 
of  it,  is  a  taking  within  the  meaning  of  the  constitutional  pro- 
vision. *  *  *  The  injuries  to  which  immunity  from  responsi- 
bility attaches  are  such  only  as  anse  incidentally  from  acts  done 
under  a  valid  act  of  the  legislature,  in  the  execution  of  a  public 
trust  for  the  public  benefit,  by  persons  acting  with  due  skill  and 
caution  within  the  scope  of  their  authority.  If  the  injury  be 
direct,  or  the  work  be  done  for  the  benefit  of  an  individual  or  cor> 
poration,  with  private  capital  and  for  pnvate  emolument,  the  pnn« 
,  ciple  which  absolves  the  parties  from  liability  to  action  at  the  suit 
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of  penons  injured  does  not  apply^  eyen  though  the  public  be  inci- 
dentally benefited  bj  the  improyement."  .  He  cites  several  decis- 
ions in  this  State  supporting  the  doctrine.  In  MeAndrmoB  t.  CoU 
krd^  13  Vt  189;  8.  c,  36  Am.  Rep.  508,  the  chancellor  declared, 
as  the  opinion  of  this  court,  that  the  proposition  that  the  legisla* 
tiTe  authority  to  a  private  corporation  or  an  individual  to  do  a 
work  for  its  or  his  own  profit,  includes  authority  to  use,  at  what- 
ever hazard  to  the  persons  or  property  of  others,  dangerous  ma- 
terials, provided  they  be  necessary  to  the  convenient  prosecution  of 
the  work,  cannot  be  sustained;  that  there  is  an  obvious  distinction 
between  the  liability  of  a  pnvate  corporation  to  public  prosecution 
for  a  legalized  nuisance,  and  its  liability  to  a  private  action  for 
damages  arising  from  such  nuisance;  that  in  the  one  case  the  legis- 
lative authonty  is  a  protection,  and  in  the  other  it  is  not  To  the 
same  effect  is  the  language  of  the  Supreme  Court  of  the  United 
Stacks  in  BaUtmare  di  Potomac  Railroad  Co.  v.  Fifth  Baptist 
Church,  108  TJ.  S.  317:  '^  The  acts  that  a  legislature  may  authorize, 
which  without  such  authorization  would  constitute  nuisances,  are 
those  which  affect  public  highways  or  public  streams,  or  matters  m 
which  the  pubhc  have  an  interest,  and  over  which  the  public  have 
controL  The  legislative  authonty  exempts  only  from  liability  to 
suits,  civil  or  criminal,  at  the  instance  of  the  State;  it  does  not 
affect  any  claim  of  a  pnvate  citizen  for  damages  for  any  special 
inconvenience  and  discomfort  not  experienced  by  the  public  at 
huge." 

It  must  not  be  gathered  from  these  propositions  that  all  those 
inconveniences,  which  are  the  necessary  concomitants  of  the  loca- 
tion of  railroads  in  populous  neighborhoods,  are  to  be  considered 
civil  injunes.  That  railways  shall  be  so  constructed  and  operated 
is  required  by  the  unanimous  consent  of  the  community,  and  the 
annoyances  tbejice  unavoidably  arising  are  not  of  sufficient  import- 
ance to  be  regarded  as  invasions  of  those  rights  of  property  which 
society  recognizes  and  protects.  They  must  be  classed  rather 
among  those  limitations  which  the  social  state  imposes  upon  the 
enjoyment  of  pnvate  property  for  the  common  good.  But  if  in 
any  case  these  annoyances  become  so  great  as  to  destroy  or  sub- 
stantially impair  the  legitimate  use  of  private  property,  the  person 
mjared  becomes  entitled  to  redress.  Even  the  common  good  must 
then  yield  to  pnvate  right,  unless  compensation  be  made. 

The  decree  and  injunction  below,  following  the  prayer  of  the 
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bill,  are  therefore  in  the  main  correct,  but  perhaps  they  may  be 
ioterpi^ted  es  going  farther  than  they  should,  in  that  they  abso-i 
lutoly  forbid,  Hinder  any  circumstances,  the  use  of  defendant's 
ti'aolj:^  in  front  of  complainants'  premises  for  the  purpose  of  distrib- 
uting and  shifting  cars  and  making  up  trains,  and  putting  and 
placing  thereon  cars  laden  with  cattle,  sheep  and  hogs.  Such  a 
use  may,  sometimes,  in  extraordinary  emergencies,  be  unavoidable, 
and  if  it  then  should  occasion  a  material  injury  to  complainants, 
should  be  paid  for  in  damages  rather  than  to  be  prohibited  by 
injunction.  The  injunction  should  be  against  the  use  of  tho^e 
traq^B,  for  tbx^Q  'purposes  indicated,  in  the.  transaction  of  the  ordi- 
nary, business  of  the  defendant,  leaving,  it  at  liberty  to  show,  in 
ledponseto  any  attempt  to  punish  it  for  violation,  that  an  occa- 
sional tse  was  necessitated  by  an  unforeseen  contingency. 

In  order  to  make  this  modification,  the  decree  below  should  be 
reversed,  but  without  costs  to  the  appellant.  The  complainanta 
should  recover  their  costs  in  the  court  below. 

Decree  unanimously  reversed. 

>  < 

Note  by  thb  REFORTER.^In  CogwweU  v.  New  T&rk,  etc.,  R,  Co.,  New  Yorl^ 
Court  of  Appeals,  October  5,  1886,  a  similar  holding  was  made.  It  was  there 
held  that  an  engine-house,  erected  by  a  railroad  company  adjacent  to  plaintiflTs 
dwelling-house,  and  so  used  as  practically  to  derive  plaintiff  of  the  use  of  the 
house  as  a  residence,  and  by  filling  it  with  smoke  and  dust,  and  corrupting 
and  tainting  the  air  with  offensive  gases»  makes  life  therein  uncomfortable  and. 
unsafe,  is  a  palpable  nuisance  for  which  an  action  for  damages  will  lie;  and  a 
court  of  equity  will  restrain  the  same. 

The  court  said,  by  Andrews,  J:  *'the  correctness  of  the  finding  of  fact, 
made  by  the  court,  is  not  questioned  by  the  defendant.  The  court  placed  its 
Judgment,  denying  relief,  upon  the  ground  that  defendant  was  a  railroad  cor. 
poration,  authorized  by  law  to  acquire  real  estate  for  an  engine-house:  that  on 
engine-hou^e  at  the  point  where  this  engine-house  was  erected  was  necessary, 
for  ]lhe  operation  of  its  road,  and  that  in  the  constructiou  and  use  of  the  en- 
gine-house aod  coal-bins,  it  had  ei^ercised  all  practicable  cafe.  The  findings 
of  law  from  these  premises  was  that  '  whatever  damages  have  resulted  to  the 
plaintiff,  or  her  property  by  reason  of  defendant's  use  and  occupation  of  its 
engine-house  and  coal  bins  is  damnvm  absque  injuria.*  -* 

**  It  is  manifest  that  if  this  judgment  can  stand,  a  most  serious  Injury  is  in- 
flicted by  the  defendant  upon  the  plaintiff,  for  which  she  has  no  redress,  ^er 
premises  are  subjected  to  a  burden  in  the  nature  of  a  servitude  in  favor  of  the 
defendant,  which  seriously  impairs  the  value  and  enjoyment  of  her  property. 
The  principle  upon  which  the  court  below  proceeded  was  that  what  the  legis- 
lature has  authorized  tlie  defendant  to  do  can  neither  be  a  public  nor  private 
wrong'/  In  othe^  wor^s,  the  legislature  has  authorized  the  maintenance  of  this 
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naisance  by  the  defendant,  and  the  plaintiff  nlust  bear  the  consequence.  The 
court  belbw,  in  denying  any  relief  to  the  plaintiff,  of  coarse  assumed  that  the 
legislatiTe  aathority  and  the  act  of  the  defendant  thereunder,  resulting  in 
flooding  the  plainiiff'B  premises  with  soot,  smoke  and  noxious  gases,  was  not 
a  taking  of  the  plaintiff*s  property  within  the  Constitution. 

"  \Ve> place  our  Judgment  in  this  case  on  the  ground  that  the  legislature  has 
not  aatborized  the  wrong  of  which  the  plaintiff  complains,  and  it  is  therefore 
onnecessary  to  determine  whether  the  legislature  could  have  authorized  it 
consistently  with  the  principles  of  the  Constitution  for  the  security  of  private 
rights  without  providing  for  compensation. 

'*  For  the  purpose  of  this  case  we  shall  assume  that  the  general  power  con- 
ferred incladed  the  latter  power  as  incident.  It  Is  no  doubt  a  settled  princi- 
ple of  the  law  that  many  things  may  be  done  by  the  owner  of  land,  causing 
cbnseqaentlal  damages  to  his  neighbor,  for  which  the  law  affords  no  remedy. 
The  cases  embraced  within  this  rule  are  those  either  where  what  was  done  was 
in  the  lawful  and  reasonable  use  by  owner  of  land  of  bis  own  property,  or 
where  tho  damages  suffered,  although  by  possibility  attributable  to  the  wrong, 
fol  act  of  another,  were  too  remote  therefrom  to  justify  the  court  in  treating 
the  one  as  the  .sequence  oi  the  other.  The  case  before  us  belongs  to  neither 
of  these  categories.  The  defendant's  engine-house  as  maintained  was  a  palpa- 
ble nuisance,  causing  special  injury  to  the  plaintiff,  for  which  by  tlie  general 
role  of  the  common  law  she  has  a  right  of  action.  The  defendant  however 
does  not  rely  for  its  justification  upon  the  ordinary  rule  governing  the  rights 
of  adjoining  proprietors,  but  as  we  have  said,  rests  upon  the  claim  that  the  leg- 
islature has  authorized  the  acts  of  which  the  plaintiff  complains,  and  has  there- 
fore  made  that  lawful  which  otherwise  might  be  unlawful  and  has  taken  away 
any  remedy  which  the  plaintiff  otherwise  might  have  had; 

"  It  is  undoubtedly  true  that  there  are  cades  in  which  the  legislature  in  the 
public  interest  may  authorize  and  legalize  the  dbing  of  acts  resulting  in  con- 
sequential injury  to  private  property,  without  providing  compensation,  and  as 
to  which  the  legislative  sanction  may  be  pleaded  in  bar  of  any  claim  for  in- 
demnity. Indeed,  such  is  the  transcendent  power  of  Parliament  that  it  is  the 
settled  doctrine  of  the  English  law  that  no  court  can  treat  that  as  a  public  or 
private  wrong  which  Parliament  has  authorized,  and  consequently  as  stated 
by  Blackburn,  J.,  in  Hammertmith,  etc.,  Ry.  Co.  v.  Brahd,  4H.  L.  Gas.  (Eng. 
&  I.  App.)  171,  '  the  person  who  has  sustained  a  loss  by  the  doing  of  that  act 
is  without  remedy,  unless  in  so  far  as  the  legislature  has  thought  it  proper  to 
provide  for  compensation.' 

**  The  legislative  power  in  this  country  is  subject  to  restriction,  but  never- 
theless private  property  is  frequently  subjected  to  injury  from  the  execution 
of  public  powers  conferred  by  statute,  for  which  there  is  no  redress.  The  case 
of  consequential  injuries  resulting  from  street  improvements  authorized  by  the 
legislature  is  a  familiar  example. 

"  In  RadcUffe  v.  Moffor,  etc.,  4  N.  V.  195;  s.  c,  58  Am.  Dec.  357,  which  is  a 
leading  case,  the  corporation  of  Brooklyn  laid  out,  opened  and  graded  a  streot, 
ander  an  authority  contained  in  the  charter,  and  the  court  held  that  in  the ' 
absence  of  negligence  the  city  was  not  liabie  for  consequential  damages  suffered 
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by  the  plaintiff  from  the  sliding  down  of  his  land,  caused  by  the  catting  dowa 
of  the  street,  and  thereby  remoTing  the  lateral  aapport.  The  coart  in  its  opinion 
declared  that  it  had  never  been  considered  that  consequential  damages  to  priv- 
ate property,  resulting  from  the  opening  and  improving  streets  or  highways, 
or  other  work  of  a  public  naturo,  could  be  recovered.  The  case  has  been  fre- 
quently followed,  and  its  authority  completely  establifthed  by  repeated  decisions 
in  this  State.  It  is  an  application  of  a  principle  well  settled  that  private  inter- 
ests must  yield  to  the  public  welfan,  but  the  case  carries  to  the  utmost  limit 
the  right  of  the  l^islaturo.  for  public  reasons,  to  interfere  with  private  prop- 
erty to  the  injury  of  the  owner,  without  making  compensation. 

**  The  case  of  Bellinger  v.  New  York  Cent.  R,  Co.,  28  N.  Y.  42,  is  another 
case  frequently  cited  to  support  the  claim  that  a  use  of  property  authorised  bv 
the  legislature  cannot,  in  the  absence  of  negligence,  constitute  an  actionable 
injury.  It  was  an  action  brought  for  the  flooding  of  the  plaintiff's  land  on 
the  Mohawk  flats,  caused  as  was  charged,  by  the  turning  of  the  water  of  the 
West  Canada  creek  out  of  its  natural  course,  by  an  embankment  constructed 
for  the  use  of  the  railroad  over  the  lowlands  west  of  the  creek.  The  Utica  and 
S<:henectady  Railroad  Company,  to  whose  rights  and  obligations  the  defend- 
ant succeeded,  was  created  a  corporation  by  chapter  294  of  the  Xaws  of  1888, 
with  power  to  construct  a  railroad  between  Schenectady  and  Utica,  'on  the 
north  side  of  the  Mohawk  river,  as  far  as  the  village  of  Herkimer.'  The 
charter  authorized  the  dlrectora  to  locate  the  line  where  it  would  be  most  ad- 
vantageous for  the  road  and  file  certificate  of  location,  and  the  charter  declared 
that  the  line  so  located  should  be  deemed  the  line  on  which  the  road  should 
he  built.  The  company  located  its  line  on  the  creek  at  the  poiut  in  question. 
It  constructed  a  bridge  across  the  creek,  five  hundred  feet  long,  and  also  left 
a  water-way  eighty-two  feet  wide  in  the  embankment,  for  the  passage  of  water 
in  time  of  flood.  The  freshet  which  flooded  the  plainUfTs  land  occurred  at  the 
time  of  breaking  up  of  the  ice  of  the  creek  in  the  spring.  It  was  shown  that 
ice  and  water  flowed  and  was  forced  upon  the  plaintiff's  premises  at  the  break- 
ing up  of  the  creek  in  1799,  and  again  in  1818,  and  on  three  occasions  after  the 
road  was  built,  between  1885  and  1866.  There  was  some  evidence  tending  to 
show  that  the  flooding  in  question  was  occasioned  by  the  embankment  and  the 
want  of  suficient  apertures  for  the  passage  of  the  water.  The  plaintiff  recov- 
ered  a  verdict  and  the  judgment  was  reversed  by  this  court  on  the  ground  of 
the  rejecticm  of  evidence  offered  by  the  defendant,  bearing  upon  the  point 
whether  the  embankment  and  bridge  were  carefully  and  skillfully  constructed. 
It  was  claimed  by  the  counsel  for  the  plaintiff  that  tlBs  Mras  an  immaterial 
issue.  The  court,  in  its  opinion,  conceded  that  according  to  general  rule  of 
law,  if  the  structure  of  the  defendant  caused  the  Injury,  it  would  be  liable  ir- 
respective of  jiegligenoe,  but  held  that  as  the  company  was  authorised  by 
statute  to  construct  its  road  across  the  creek  at  the  point  where  it  was  located, 
it  was  liable  only  for  such  consequences  as  were  attributable  to  a  failure  to 
exercise  due  care  and  skill  in  executing  the  statute  authority. 

"The  case  of  Bellinger  v.  New  York  Cent.  R.  Ch.  is  perhaps  the  strongest 
case  to  be  found  in  our  reports,  of  the  application  .of  the  doctrine  that  a  statu- 
tory authority  justtfles  acts  which  otherwise  would  give  a  right  of  action. 
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But  it  will  be  noticed  that  It  was  a  case  where  the  line  of  the  road  was  fixed 
hj  the  charter.  It  was  neoes8a|y,  in  constructing  the  road  on  that  line,  to 
eraas  the  creek  on  a  bridge,  and  the  lowlands  upon  an  embankment  The 
flooding  of  the  plaintifTs  premises  was  an  annsual  occurrence,  and  the  evidence 
was  T9TJ  slight  that  it  was  caused  by  the  structures  of  the  defendant.  It  was 
under  these  circumstances  that  the  court  reached  its  conclusion  that  the  dam- 
ages  suffered  by  the  plaintiff  were  not  recoTerable  in  the  absence  of  n^ligence 
on  the  part  of  the  defendant  in  the  construction  of  the  road. 

"  Bat  the  statutory  sanction  which  will  justify  an  injury  to  private  property 
must  be  express,  or  must  be  given  by  dear  and  unquestionable  implication  from 
the  powers  expressly  conferred,  so  that  it  can  fairly  be  said  that  the  legislature 
coBtemplaied  the  doing  of  the  very  act  which  occasioned  the  injury.  This  is 
but  an  application  of  the  reasonable  rule  that  statutes  in  derogation  of  private 
rights,  or  which  may  result  in  imposing  burdens  upon  private  property,  must 
be  strictly  construed.  For  it  cannot  be  presumed  from  a  general  grant  of  au- 
thority, that  the  legislature  intended  to  authorize  acts  to  the  injury  of  third  per- 
sons, where  no  compensation  is  provided,  except  upon  condition  of  obtaining 
their  consent.  This  construction  of  statutory  powera  applies  with  peculiar 
force  to  grants  of  corporate  powers  to  private  corporations,  which  are  set  up  as 
a  justification  for  acts  to  the  detriment  of  private  property. 

"In  the  case  of  Gardnerv.  TnuteMof  ViUage  of  Newtmrgh,  2  Johns.  Ch.  162, 
the  chancellor  granted  an  injunction  to  prevent  the  village  of  Newburgh  from 
diverting  the  water  of  a  stream,  under  an  act  of  the  legislature  which  authorized 
in  general  terms  the  taking  of  water  for  the  use  of  the  village,  and  which  pro- 
vided for  compensation  to  the  owner  of  land  on  which  the  spring  or  source  of 
■apply  was  situated,  but  made  no  provision  for  compensation  to  the  owner  of 
land  below,  through  which  the  stream  passed.  When  this  case  arose,  there  was 
BO  provision  in  the  Constitution  of  the  State  prohibiting  the  taking  private 
property  for  public  use  without  compensation.  But  the  chancellor  held  that 
the  making  of  compensation  was  an  indispensable  attendant  of  the  exeroise  of 
the  public  right,  and  what  is  more  material  to  our  present  purpose,  he  de- 
clared that  the  legislature  could  not  have  intended,  by  the  general  powers  con- 
ferred, to  violate  or  interfere  with  private  rights. 

'*  The  same  principle  is  stated  with  unusual  force  of  language  by  Chief 
Justice  Marshall  in  United  States  v.  Fuher,  2  Cranch,  890.  He  says: 
'Where  rights  are  infringed,  where  fundamental  principles  are  overthrown, 
where  the  general  system  of  the  laws  Ib  departed  from,  the  legislative  inten- 
tion must  be  expressed  with  irresistible  clearness  to  induce  a  court  of  justice 
to  suppose  a  design  to  effect  such  objects.' 

"  What  may  be  a  sufficient  statutory  sanction  for  acts  which  injuriously 
aiSect  general  public  rights  or  individual  property  is  illustrated  by  cases  which 
bold  that  an  authority- to  constructs  railroad  and  use  locomotives  thereon  takes 
away  any  remedy  by  indictment  or  private  action,  for  such  consequences  as 
neeesaarily  result  from  the  use  of  locomotives,  such  as  noise,  vibration,  etc., 
although  no  compensation  is  provided.  Bex  v.  Pease,  4  Barn.  &  Adol.  80; 
Vanghan  v.  Tajf  Vale  Co.,  5Hurlst.  &  Norm.  679;  Earnmenmith  Raiihoay  Co. 
V.  Brand,  supra. 
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I  'iTliere  are  two  recent  JQngHsh. cases  which,  apply  with  great  distinctnesa 
the  .principle  that  a  statatorj  ^sanction  cannot  be  pleaded  in  justification  of  acts 
whichf  by  the  general  rales  of  l^w,  loonktitute  a  naisance  to  private  property 
naleas  they  are  expressly  authorised  by  the  statute  under  which  the  justifica- 
tloa  is  made/' 00  ^y  the  'plainest  or  most  necessary  implication  from  the  powers 
expressly  «anf  erred.  -  These  are  the  .cases  of  IIUl  v,  Managen  of  MetrapoUtau 
Asylum  District,  4  Q.  B»  Div.  4S8;  s.  c,  on  appeal,  %  App.  Cas.  Id8,  and  Tru- 
man V.  London  <fi  Brighton  By.  Co^y  f&  (3i.  Div:  423.  •  The  case  of  HiU  v. 
Managers  of  the  Metropolitan  Asylum  District  wmi  an  action  for  damages  and 
for  "Ml  injunction  to  restrain  the  use  of  a  smaH-pox  hospital,- es^blished  by  th.e 
defendants  under  direction  of  the  poor  law  board,  undev  authority  of  themet-i 
ropolitan  poor  act  of  1867.  .  The  act  of  FsriiaaMBAt  authorized  the  erection  o£ 
asylums  for  sicic^. infirm  and  insane  paupezain  tbe metropolitan  aqyisBi flint rirt 
in  London,  to  be 'designated  by  the  poor  l&w  board,  and.  authorised  the  pur- 
chase, leasing  or  filling  up  of'building.for  the  purpose;  and  the  act  referred  to 
small-pox  patienita  as  among  the  class  of  persons  to  be  provided  for.  The 
managers,  under  the  direction  of  the  poor  law  board,  erected  a  hospital  foe 
6iiiall-ix)x  patients  near  premises  of  the  plaintifF.  The  jury  found  that  the  hospi- 
tal was  a  nuisanee,.  occasioning  damage  to  the  plaintiff.  The  court,  on  the 
hearing,  granted  an.  injupction,  and  the  case  was  appealed  to  the  House  o£ 
Lords,  where  it  received  great  consideration,  and  the  judgment  was  affinned. 
The  defendants  justified  under  the.  act  of  Parliament.  The  judges  pronounc- 
ing opinions  conceded  that  according  to  the  settled,  doctrine  of  the  English 
law,  if  Parliament  had  expressly  Authorized  the  construction  of  the  hospital 
upon  the  very  site  where  it  was  located,  its  use  in  the  manner  and  for  the 
purpose  contem{dated  could  not  be  restcained  by  injunction,  except  in  so  far. 
as  ft  was  negligent,  although  such  use  should  constitute  a  nuisance  at  common 
law,  and  no  compensation  would  be  due  in  respect  of  injury  to  private  rights 
unless  provided  for  in  the  act.  .But  it  was  held  that  the  statutory  sanction 
sufficient  to  justify  the  creation  of  a  nuisance  must  be  expmss;  that  the  par- 
ticular land  or  aite  for  the  hospital  must  have  been' defined  in  the  act,  or  as 
held  by  on«  of  the  judges,. it  must  appear  that  the  act,  while  defining  certain 
general  limits,  could  not  be  complied  with  at  all  without  creating  a  nuisance  and 
its  performance  wai  made  imperative.  In  the  House  of  Lords  opinions  were 
pronounced  by  Lord  Chancellor  Selbornb,  Lord  BlajCKBURN  and  Lord 
Watson,  all  concurring  in  substantially  the  same  view.  Lord  Watson  said: 
'  If  the  order  of  the  legislature  can  be  implemented  without  nuisance  they  can« 
not,  in  my  opinion,  plead  the  protection  of  the  statute;  and  on  the  other  hand^ 
it  is  insufficient  for  their  protection  that  what  is  contemplated  by  the  statute 
cannot  be  done  without  nuisance,  unless  they  are  also  able  to  show  that  the 
legislature  has  directed  it  to  be  done.  Where  the  terma  of  the  statute  are  not 
imperative,  but  when  it  is  left  to  the  discretion  of  the  persons  empowered  to  de- 
termine whether  the  general  powers  committed  to  them  shall  be  put  into  exe- 
cution or  hot,  1  think  the  fair  inference  is  that  the  legislature  intended  thai 
discretion  to  be  exercised  in  strict  conformity  with  private,  rights,  and  did  not 
intend  to  confer  license  to  coikimit  nuisance  in  any  place  which  might  ba 
selected  for  that  purpose. ' 
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•'  The  case  of  TruToan  v.-  Lmdon  db  Brighton  Ry.  Goy,  was  also  an  action  for 
damages  and  for  an  injunction  to  restrain  a  nnisanee  created  by  the  maintenance 
by  the  defendant  of  cattle-yards  at  its  station  at  East  Croyden.  The  defendant 
was  anthorised  by  its  charter  to  parchase  lands  insuch^plaoes  as  it  should  deem 
eligible  for  the  purpose  of  providing  station  yards  for  hMuling  and  unloading 
cattle,  etc  It  purchased  lands  for  that  purpose  adjoining  its  East  Cro/den 
station,  but  near  the  dwelling  of  tht$  plaintiff.  The  court  found  that  the  com- 
pany acted  bona  fide  in  selecting  the  site,  and  conducted  th^  business  with  all 
practicable  care,  but  also  found  that  it  created  a  nuisance  to  the  plaintiff,  and 
granted  the  injunction.  The  case  arose  after  the  decision  in  WJEL  Y.Manngert 
of  Metropolitan  Asylum  District y  and  was  decided  upon  the  principles  there 
laid  down.  It  is  manifest  that  these  cases,  if  well  decided,  completely  answer 
the  defense  in  the  present  case.  See  also  ^^een  ▼.  Bradford  Nav,  Co. ,  6  Best 
&  Smith,  681;  Attorney-General  r.  Colney  Hatch  Lutiatie  Asylum,  L.  Rl,  4Ch 
App.  147;  Hooker  v.  K.  H.  d  If.  R.  Co.,  24  Conn.  146;  s.  c,  15  Conn.  813. 

"  The  authority  conferred  upon  the  defendant  by  the  sixth  section  of  the 
act  of  1848,  to  run  its  trains  over  t^e  Harlem  railroad,  was  not,  however  broadly 
construed,  a  legislative  sanction  to  commit  a  nuisance  upon  private  property. 
The  authority  expressly  given  was  not  alisolute,  'but  conditional  upon  obtain- 
ing the  consent  of  the  Harlem  -railroad.  It  could  .not  be  known  by  the  legisla- 
ture that  the  building  of  an  engine-house  would  necessarily  interfere  with 
private  rights.  However  necessary  it  may  be  for  the  defendant  that  its  engine- 
house  should  be  located  where  it  is,  this  constitutf^s  no  justification  for  the  in- 
jury suffered  by  the  plaintiff,  nor  is  it  any  aofswer  to  the  action,  that  it  exercises' 
all  practicable  care  in  its  management.  It  may  have  the  right  which  it  claims' 
to  acquire  lands  by  purchase  for  the  accommodation  of  its  business,  but  it  must ' 
secure  such  jl  location  as  will  enable  it  to  conduct  its  operations  without  violat- 
ing the  just  rights  of  others.  Public  policy  indeed  requires  that  in  adjusting 
the  mutual  relations  between  railroad  companies  and  individuals,  courts  should 
not  stand  upon  the  assertion  of  extreme  rights  on  either  side,  but  in  this  case 
the  facts  leave  no  room  for  doubt  that  the  plaintiff  has  suffered  a  substantial 
and  unauthorized  injury. 

'•  The  case  of  Baltimore  d:  Potomac  R.  Co.'v,  Fifth  Baptist  Church,  108  U. 
S.  817,  fully  supports  the  conclusion  we  have'reached  in  the  case,  and  the  able 
opinion  of  Mr.  Justice  Field  in  that  case  vindicates  the  right  of  private  prop- 
erty to  protection  against  substantial  invasions  under  color  of  corporate  fran- 
chnes." 

In  Baltimore  d  Potomac  R.  Co.  v.  Fifth  Baptist  Church,  108  U.  S.  817,  it  was 
said:  "  If  the  facts  are^  established  which  the  evidence  tedded  to  prove,  and  from 
the  verdict  of  the  jury  we  must  so  infer,  there  can  be  no  doubt  of  the  right  of 
the  plaintiff  to  recover.  The  engine-house  and  repair-shop  of  the  ndlroad  com- 
pany, as  they  were  used,  rendered  it  impossible  for  the  plaintiff  to  occupy  its 
building  with  any  comfort  as  a  place  of  public  worship.  The  hammering  in 
the  shop,  the  rumbling  of  the  engines  passing  in  and  out  of  the  engine-house, 
the  blowing  off  of  steam,  the  ringfing  of  bells,  the  sounding  of  whistles,  and 
tb^  smoke  from  the  chimneys,  with  its  cinders,  dust,  and  offensive  odors, 
created  a  constant  disturl^nce  of  the  religious  exercises  of  the  church.     The- 
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noise  was  often  io  great  that  the  Toioe  of  the  pastor  while  preaching  could  not 
be  heard.  The  chimneys  of  the  engine-honse  being  lower  than  the  windows 
of  the  chorch,  smoke  and  cinders  sometimes  entered  the  latter  in  such  quan- 
tities as  to  cover  the  seats  of  the  church  with  soot  and  soil  the  garments  of  the 
worshippezs.  Disagreeable  odors  added  to  the  noise,  smoke  and  cinders  ren- 
dered the  place  not  only  unoomfortable  but  almost  unendurable  as  a  place  of 
worship.  As  a  consequence,  the  congregation  decreased  its  numbers,  and  the 
Sunday  school  was  less  numerously  attended  than  previously. 

"  Plainly  the  engine-house  and  repair-shop,  as  they  were  used  by  the  rail- 
road company,  were  a  nuisance  in  every  sense  of  the  term.  They  interfered 
with  the  enjoyment  of  property  which  was  acquired  by  the  plaintiff  long  be- 
fore they  were  built,  and  was  held  as  a  place  for  religious  exercises,  for  prayer 
and  worship;  and  they  disturbed  and  annoyed  the  congregation  and  Sunday- 
school  which  assembled  there  on  the  Sabbath  and  on  different  evenings  of  the 
week.  That  is  a  nuisance  which  annoys  and  disturbs  one  in  the  possession  of 
his  property,  rendering  its  ordinary  use  or  oocupation  physically  uncomforta- 
ble to  him.  For  such  annoyance  and  discomfort  the  courts  of  law  will  afford 
redress  by  giving  damages  against  the  wrong-doer,  and  when  the  causes  of  the 
annoyance  and  discomfort  are  continuous,  courts  of  equity  will  interfere  and 
restrain  the  nuisance.     Crump  v.  Lambert,  L.  R.,  8  £q.  409. 

"  The  right  of  the  plaintiff  to  recover  for  the  annoyance  and  discomfort  to 
its  members  in  the  use  of  its  property,  and  the  liability  of  the  defendant  to  re- 
spond in  damages  for  causing  them,  are  not  affected  by  their  corporate  charac- 
ter. Private  corporations  are  but  associations  of  findividuals  united  for  some 
common  purpose,  and  permitted  by  the  law  to  use  a  common  name,  and  to 
change  their  members  without  a  dissolution  of  the  association.  What- 
ever interferes  with  the  comfortable  use  of  their  property,  for  the  purposes  of 
their  formation,  Is  as  much  the  subject  of  complaint  as  though  the  members 
were  united  by  some  other  than  a  corporate  tie.  Here  the  plaintiff,  the  Fifth 
Baptist  Church,  was  incorporated  that  it  might  hold  and  use  an  edifice,  erected 
by  it  as  a  place  of  public  worship  for  its  members  and  those  of  similar  faith 
meeting  with  them.  Whatever  prevents  the  comfortable  use  of  the  property 
for  that  purpose  by  the  members  of  the  corporation,  or  those  who  by  its  per- 
mission unite  with  them  in  the  church,  is  a  disturbance  and  annoyance,  as 
much  so  as  if  access  by  them  to  the  church  was  impeded  and  rendered  incon- 
venient and  difficult.  The  purpose  of  the  organization  is  thus  thwarted.  It 
is  sufficient  to  maintain  the  action  to  show  that  the  building  of  the  plaintiff 
was  thus  rendered  less  valuable  for  the  purposes  to  which  it  was  devoted. 

"The  liability  of  the  defendant  for  the  annoyance  and  discomfort  caused  is 
the  same  also  as  that  of  individuals  for  a  similar  wrong.  The  doctrine  which 
formerly  was  sometimes  asserted,  that  an  action  will  not  lie  against  a  corpora- 
tion for  a  tort,  is  exploded.  The  same  rule  in  that  respect  now  applies  to  cor- 
porations as  to  individuals.  They  are  equally  responsible  for  injuries  done  in 
the  course  of  their  business  by  their  servants.  This  is  so  well  settled  as  not  to 
require  the  citation  of  any  authorities  in  its  support. 

"  It  is  no  answer  to  the  action  of  the  plaintiff  that  the  railroad  company  was 
authorized  by  act  of  Congress  to  bring  its  track  within  the  limits  of  the  city  of 
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WMhtiigUwi,  aad  to  eonstnict  such  woriLs  m  were  neoesearj  and  expedient  fo;- 
the  eomplelloii  and  maintoianoe  of  its  road,  and  that  the  engine-hoofle  and  re. 
pair-ahop  in  qaeation  wefe  thna  neceaearj  and  expedient;  that  they  are  akill- 
follf  eonatmetad;  that  the  ehinmeja  of  the  engine-hoaae  are  higher  than  re- 
qviied  hj  the  building  regulations  of  the  city,  and  that  as  little  smoke  and 
aoise  are  caoaed  as  the  nature  of  the  business  in  them  will  permit. 

*'  In  the  first  place,  the  authority  of  the  company  to  construct  soch  woricsas 
It  might  deem  necessary  and  expedient  for  the  completion  and  maintenance  of 
Its  road  did  not  authorise  it  to  place  them  wherever  it  might  think  proper  in 
the  dty,  without  reference  to  the  property  and  rights  of  others.  As  well  might 
it  be  contended  that  the  act  permitted  it  to  place  them  immediately  in  front  o. 
the  president's  house,  or  of  the  capitol,  or  in  the  most  densely  populated 
keality 

"  Indeed,  the  corporation  does  assert  a  right  to  place  its  works  upon  proper^ 
it  maj  acquire  anywhere  in  the  city. 

"  Whaterer  the  extent  of  the  authority  conferred,  it  was  accompanied  with 
this  implied  qualification,  that  the  works  sliould  not  be  so  placed  as  by  their 
use  to  unreasonably  interfere  with  and  disturb  the  peaceful  and  comfortable 
enjoyments  of  others  In  their  property.  Grants  of  privileges  or  powers  to  cor- 
porate bodies,  like  those  in  question,  confer  no  license  to  use  them  In  disre-* 
gard  of  the  private  rights  of  others,  and  with  immunity  for  their  invasion. 
The  great  principle  of  the  common  law,  which  is  equally  the  teaching  of 
Christian  morality,  so  to  use  one's  proprrty  as  not  to  injure  others,  forbids  any 
ether  application  or  use  of  the  rights  and  powers  conferred. 

"  Undoubtedly  a  railway  over  the  public  highways  of  the  district,  including 
the  streets  of  the  city  of  Washington,  may  be  authorized  by  Congress,  and  if 
when  used  with  reasonable  care  it  produces  only  that  incidental  inconvenience 
which  unavoidably  follows  the  additional  occupation  of  the  streets  by  its  ears 
irith  the  noises  and  dlsturliances  necessarily  attending  their  use,  no  one  can 
complain  that  he  Is  Incommoded.  Whatever  consequential  annoyance  may 
necessarily  follow  from  the  running  of  cars  on  the  road  with  reasonable  care 
is  damnum  absque  iT^riii,  The  private  Inconvenience  In  such  case  must  be 
snUered  for  the  public  accommodation. 

'*  But  the  case  at  bar  is  not  of  that  nature.  It  Is  a  case  of  the  use  by  the  railroad 
company  of  Its  property  in  such  an  unreasonable  way  as  to  disturb  and  annoy 
the  plaintiff  in  the  occupation  of  its  church  to  an  extent  rendering  It  uncom- 
fortable as  a  place  of  worship.  It  admits  Indeed  of  great  doubt  whether  Con- 
gress could  authorize  the  company  to  occupy  and  use  any  premises  within  the 
dty  limits.  In  a  way  which  would  subject  others  to  physical  discomfort  and 
annojrance  In  the  quiet  use  and  enjoyment  of  their  property,  and  at  the  same 
time  exempt  the  company  from  the  liability  to  suit  for  damages  or  compensa- 
tion, to  which  Individuals  acting  without  such  authority  would  be  subject  un- 
der like  circumstances.  Without  expressing  any  opinion  on  this  point.  It  Is 
suffldent  to  observe  that  such  authority  would  not  justify  an  invasion  of 
others'  property,  to  an  extent  which  would  amount  to  an  entire  deprivation 
of  its  use  and  enjoyment,  without  compensation  to  the  owner.  Nor  could  such 
authority  be  invoked  to. justify  acts,  creating  physical  discomfort  and  annoy- 
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ance  to  othets  in  the  use  and  enjo3rment  of  their  property,  to  a  leas  extent  than 

.entire  deprivation,  if  different  plaii^es  from  those  occupied  could  be  used  by  tke 

corporation  for  its  purposes,  without  causing  such  discomfort  and  annoyance. 

'*The  acts  that  a  legislature  may  authorize  which,  without  such  authoriza- 

-  lion  would  constitute  nuisances,  are  those  which  affect  public  highways  ,or 

public  streams,  or.  matters  in  which' the  public  have  an  interest  and  over  which 

.-the  public  have  controL     The  legislative  authorization  exempts  only  from  lia- 

'  bility  to  suits,  tivil  or  criminal,  at  the  instance  of  the  State;  it  does  not  affect 

any  claim  of  a  private  citizen  for  damages  for  any  special  inconvenience  and 

discomfort  not  experienced  by  the  public  at  large. 

'*'  Thus  in  Sinnieksan  v.  Johnson,  2  Harrison,  151,  it  was  held  by  the  Supreme 

.  Court  of  the  city  of  New  Jersey  that  aii  act  of  the  legislature  authorizing  an 

individual  to  erect  a  dam  across  a  navigable  water  constituted  no  defense  to 

.an  action  for  damages  for  an  overflow  caused  by  the  dam.  '  It  may  be  lawful,' 

said  the  court,  *  for  him  (the  grantee  of  the  power)  and  his  assignees  to  exe- 

.cute  this  act,  so  far  as  the  public  interests,  the  rights  of  navigation,  fishing, 

etc.,  are  concerned,  and  he  may  plead,  and  successfully  plead,  the  act  to  any 

indictment  for  a  nuisance,  or. against  any  complaint  for  an  infringement  of  the 

public  right,  but  cannot  plead  it  as  a  justification  for  a  private  injury  which 

.may  result  from  the  execution  of  the  statute.' 

"  In  Crittenden  v.  WiUon,  5  Cow.  165,  it  was  held  by  the  Supreme  Court  of 
New  Yorlc  that  an  act  authorizing  one  to  build  a  dain  on  his  own  land,  upon  a 
creek  or  river  which  was  a  public  highway,  merely  protected  him  from  indict- 
ment for  a  nuisance.  If  said  the  court,  there  had  been  no  express  provision  in 
the  act  for  the  payment  of  damages,  the  defendant  would  still  have  been  liable 
to  pay  them,  and  the  effect  of  the  grant  was  merely  to  authorize  the  defendant 
to  erect  a  dam,  as  he  might  have  done  if  the  stream  had  been  his  own,  without 
a  grant.  In  such  a  case  he  would  have  been  responsible  in  damages  for  all 
the  injury  occasioned  to  it  by  others. 

"  In  Brown  v.  Cayuga  and  Susquehanna  B.  Co.,  13  N.  Y.  401,  the  company 
was  sued  for  overflowing  plaintiff's  land  by  means  of  a  cut  through  the  banks 
of  a  stream  through  which  its  road  crossed.  It  pleaded  authority  by  its  char- 
ter to  cross  highways  and  streams,  and  that  the  cut  in  question  was  necessary 
to  the  construction  and  maintenance  of  the  road.  But  it  was  held  that  the 
company  was  liable  for  damages  caused.  '  It  would  be  a  great  stretch,'  said 
the  court,  '  upon  the  language  and  an  unwarrantable  imputation  upon  the 
wisdom  and  justice  of  the  legislature,  to  hold  that  it  imports  an  authority  to 
cross  the  streams  in  such  a  manner  as  to  be  the  cause  of  injury  to  other's  ad<>- 
joining  property.'  And  so  the  court  adjudged  that  the  company  was  under 
the  same  obligation  as  a  private  owner  of  the  land  and  stream  had  he  bridged 
it;  and  that  the  right  granted  to  bridge  the  stream  gave  no  immunity  for  dam- 
ages which  the  excavation  of  its  banks  for  that  purpose  might  cause  to  others. 

"  In  Commonwealth  v.  Kidder,  107  Mass.  188,  in  the  Supreme  Court  of  Massa* 
chusetts,  a  statute  of  that  State  authorized  the  storage,  keeping,  manufacture^ 
and  refining  of  crude  petroleum  or  any  of  its  products  in  detached  and  prop^ 
erly  ventilated  buildings,  specially  adapted  to  that  purpose;  and  it  was  held 
that  it  did  not  justify  the  refining  of  petroleum  at  any  place,  where  a  neoes* 
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•a]7'<!eii86qu«]ice  of  the  maaufaetare  was  tti^  emisBibii  of  xA^^ti  vrKieh  cdii 
^ta<e  a  mrisance  ariecAninotf  law  by  ihAt  unwliole^6B)e  abd  erfft'nsive  nature. 
•  *'  NameroQs  othei^  dek;i«]oti6  from  the  c6uns  of  tile  seveftti  "States  "knight  bto 
elted  |ji:sappon  of  thie  position  that  the  gmat  of  powers  ^nd*  prlvneges  to  do 
certain  thing's  does  not  ean^  With  it  any  immanity  for  private  injaries  which 
may  result  uirectly-  from  the  exercise  of  those  powers  and  privileges. 

"If,  as  asserted  by  the  defendant,  the  noise,  smoke,  and  odorSv  which  are 
the  cause  of  the  discomfort  and  annoyance  to  the' plaintiff,  are  iio  more  than 
mast  necessarily  arise  from  the' nature  of  the  business  carried  on  with  an  en 
gine-hooae  and .  work-shop  a»  ordinarily  constracted;  then  the  engine-house 
and  workshop  should  be  so  remodeliedand  changed  In  their  structure  as  to 
prevent,  if  that  be  possible,  the  nuisance  complained  of;  and  if  that  be  not 
possible,  they  should  be  remoVed  to  some  other  place  where  by  their  use  the 
plaintiff  would  not  be  thus  annoyed  and  disturbed  in  the  enjoyment  of  its 
property.  There  are  many  places  in  the  city  sufBciantly  distant  from  th6 
church  to  avoid  all  cause  of  complaint,  and  yet  sufficiently  near  the  station  of 
the  company  vo  answer  the  purposes  •) 

'*  There  are  many  lawful  and  necessary  occupations  which  by  the  odors  they 
engender,  or  the  noise  they  create,  are  nuisances  when  carried  on  in  the  heart 
of  a  city,  such  as  the  slaughtering  of  cattle,  the  training  of  tallow,  the  bum^ 
ing  of  lime,  and  the  like.  Their  presence  near  one's  dwelling-house  would 
often  render  it  unfit  for  habitation  It. is  a  wise  police  regulation,  essential  to 
the  health  and  comfort  of  the  dnhabitants^of  a  city,  that  they- should  be  oarried 
on  outside  of  its  limits.  Slaughter-houses,  lime-kilns,  and  tallow- furnaces  are 
therefore  ^nerally  removed  from  the  occupied  parts  of  a  city,  or  located  be- 
yond its  limits.  No  permission  given  to  conduct  such  an  occupation  within 
the  limits  of  a  city  would  exempt  the  parties  from  liability  for  damages  occas- 
aicmed  to  others,  however  carefully  they  might  coi^duct  their  i  business.  Fish 
V.  IMge,  4  Denio,  813  ''      * 

In  J>anieU  v.  Reokuk  Water-  Wofks,  loWa,  ,  It  was  held  that  city  water- 
works  ^ould  not  be  enjoined  from  using  their  machinery,  whereby  the  plain- 
tiff's premises  were  subjected  to  smoke,  soot,  etc,  there  being  no  allegation  of 
detriment  to  health  nor  of  destruction  of  property,  but  only  of  **  damage,  det^ 
rfment,  inconvenience  and  annoyance."  The  court  said:  "  In  Richards*  Ap- 
peal^ 57  Penn.  St.  105>  a  case  in  some  respects  much  like  the  one  at  bar,  an 
Injunction  was  refused  on  the  grounds  that  the  manufacture  of  iron  was  law- 
fai,  and  its  production  essential.  The  court  said:  '  Especially  should  the 
injunction  be  refused  if  it  be  very  certain  that  a  greater  injury  would  ensue  by 
-enjoining  than  would  a  refusal  to  enjoin.  »  *  *  Hence  the  chancellor  will 
consider  whether  he  would  not  do  a  greater  injury  by  enjoining  than  would 
result  from  refusing  and  leaving  the  party  to  his  redress  at  the  hands  of  a 
court  and  jtiry.'*'  See  also  Rhodes  v.  Dunbar,  ^1  Penn.  St.  274;  OoodaU  v. 
(hvfton,  83  Ohio  St.  271;  s.  c,  81  Am.  Rep.  535:  Gilbert  v.  Showerman,  23 
Mich.  448;  L<mismUe  Cojfin  Co.  v.  Wa/rren,  78  Ky.  400;  Green  v.  Lake,  54  Mich. 
540;  8  c,  28  Am.  Rep.  878;  Simpson  v.  Justice,  8  I  red.  £q.  115,  Hyatt  v 
Myers,  73  N.  C.  282.  In  the  foregoing  cases  the  nuisance  was  created  by  manu- 
facturing companies  organized  wholly  for  pecuniary  profit,  and  the  public 
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benefit  was  purelj  incidental,  and  such  as  arises  from  the  establishment  of  all 
enterprises  of  that  character.  While  there  is  no  doubt  the  defendant  was  or- 
ganlied  with  a  view  of  proTing  a  pecaniarj  benefit  to  the  stockholders,  jet 
this  was  not  the  onlj  purpose  of  Its  organisation.  The  benefit  to  the  public  — 
thai  is  to  tlie  dtixens  of  Keokuk  —  is  immediate  and  direct.  If  the  defendant 
is  enjoined,  even  for  that  time,  the  result  might  be  disastrous;  for  the  water 
supplied  bf  it  is  the  onlj  efficient  means  of  extinguishing  conflagrations  at  ih» 
command  of  the  ci^  or  its  citliens.  Besides  this,  a  dailj  and*  hourlj  supply 
of  water  used  for  man 7  purposes  would  be  cut  off.  We  think  it  maj  be  safely- 
assumed  the  rule  in  equity  is  that  where  the  damages  sustained  can  be  ad- 
measured  and  compensated,  equity  will  not  interfere  where  the  public  benefit 
greatly  outweighs  private  and  individual  inconvenience.  Ooe  v.  Manittf.  Co., 
87  N.  H.  364:  Porter  v.  WUham,  17  Me.  202.  The  right  of  every  person  to 
pure  air  must  be  conceded,  but  where  persons  choose  to  reside  in  cities  and 
towns  which  have  or  should  have  snffldent  means  of  extinguishing  confiagra> 
tions,  and  an  abundant  supply  of  water  for  many  other  purposes,  they  must 
be  regarded  as  willing  to  surrender  a  portion  of  their  rights  for  the  attainment 
of  so  desirable  an  end.  The  works  of  the  defendant  are  properly  located.  In 
no  respect  is  the  construction  faulty.  The  injury  caused  the  plaintiffs  is  not 
irreparable.  Their  inconvenience  and  annoyance  must  yield  to  the  public 
good  in  so  far  as  the  interposition  of  equity  Is  concerned.  There  is  no  ground 
of  equitable  interference  because  of  multiplicity  of  suits  if  plaintiffs  are  driven 
1p  an  action  at  law,  because  the  romedy  in  this  leeped  is  full  and  complete. 


liKinaG  y.  Ocbak  Citt  AssociAixoy. 

(41  N.  J.  Bq.  Hi  Stew.]  606,) 
Deed  ^-boundinff  on  eamp  ground — impUed  eo9mumi. 

The  defendant,  a  religious  camp-meeting  association,  having  laid  out  and 
mapped  seaside  property  into  lots,  reserving  a  tier  of  blocks,  extending  fhmi 
the  ocoan  westward,  as  a  "  camp  ground  "  for  religious  services  and  tenting 
purposes,  and  having  sold  to  the  oomplidnant  lots  by  this  map  fronting  on 
the  blocks  so  reserved,  whereon  he  erected  a  summer  residence,  held,  that 
the  association  had  no  right  to  divide  these  blocks  into  lots  for  the  purpose 
of  leasing  them  with  the  privilege  of  erecting  permanent  cottages. 

r 

INJUNCTION.    The  opinion  states  the  case.    The  injunction 
was  denied  below. 

J.  O.  Learning y  for  appellant. 
D.  c/l  Pancoast,  for  respondent. 
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DixoNy  J.  The  defendant  is  a  corporation  organized  under  the 
laws  of  this  State  for  the  ayowed  object  of  ''  establishing  a  summer 
seaside  resort,  founded  on  Ohristian  principles,  and  affording  reli- 
gious privileges  as  well  as  healthful  recreation/'  For  this  pnipose 
it  acquired  a  tract  of  land  upon  the  Atlantic  coast  consisting  ot 
three  sections,  distinguished  by  the  letters  A,  B  and  G.  It  caused 
section  A  to  be  plotted  upon  a  map  or  plan  into  rectangular  blocks 
divided  by  Atlantic,  Ocean,  Wesley,  Central,  Asbury  and  West 
avenues,  running  nearly  parallel  with  the  shore,  and  by  streets 
numbered  from  First  to  Ninth,  inclusive,  running  at  right  angles 
with  the  avenues.  These  blocks,  except  the  five  which  lie  between  ' 
Fifth  and  Sixth  streets,  were  divided  into  lots  numbered  on  the 
plan  consecutively  from  one  to  nine  hundred  and  ninety-five.  Of 
the  five  excepted  blocks  the  two  nearest  the  ocean  and  the  one 
furthest  from  it  appear  on  the  map  as  blank  rectangles,  the  other 
two  form  a  square  bounded  by  Fifth  and  Sixth  streets  and  Wesley 
and  Asbury  avenues,  and  intersected  by  what  seem  to  be  footways 
leading  to  an  inner  space  marked  ^'auditorium.'' 

On  May  26,  1880,  the  defendant  held  a  public  sale  of  lots  laid 
down  on  this  map,  before  and  at  which  were  distributed  similar 
maps,  on  which  however  the  lots  were  not  numbered,  but  only  out- 
lined, and  the  blocks  between  Fifth  and  Sixth  streets  appeared  to 
be  occupied  by  trees,  the  square  before  mentioned  being  designated 
"camp  ground."  At  this  sale  the  complainant  bought  a  lot 
on  the  south-easterly  comer  of  Sixth  street  and  Wesley  avenue, 
which  was  conveyed  to  him  as  lot  No.  698  on  the  map  first  men- 
tioned. 

Subsequently  in  July,  1880,  and  May,  1881,  he  purchased  from 
ibe  association  lots  Nos.  700  and  702  on  the  same  plan,  thus  secur- 
ing a  plot  having  one  hundred  and  five  feet  on  Sixth  street 
and  one  hundred  and  fifty  feet  on  Wesley  avenue,  and  shorty  after- 
ward he  erected  thereon  a  summer  dwelling. 

Early  in  1881  the  association  published  its  first  annual  report,  in 
which  is  stated:  ^*  The  space  allotted  to  the  encampment  is  five 
hundred  feet  wide,  from  the  thoroughfare  to  the  ocean,  with  plenty 
of  tenting  ground."  This  description  applies  to  the  entire  space 
between  Fifth  and  Sixth  streets. 

In  its  second  annual  report,  published  in  1882,  one  page  con- 
tains a  diagram  showing  the  square  above  referred  to  substantially 

in  the  original  map,  and  also  the  adjacent  portions  of  the  blocks 
V0L.LVI  — 3 
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apon  the  east  and  west  of  that  square,  the  west  block  being  marked 
"  grove  **  and  the  east  "  park.'* 

In  the  fall  of  1882  the  defendant  publicly  announced:  '*  After 
an  experiment  of  two  summers  with  canras  tents  the  association 
has  taken  a  new  departure.  The  two  squares  of  ground  lying  be- 
tween Wesley  ayenue  and  the  beach  and  between  Fifth  and  Sixth 
streets,  reserved  for  tenting  purposes,  will  be  laid  off  in  lots  suit- 
able for  the  erection  of  small,  neat  cottages,  similar  to  those  in  use 
at  Pitman  Orore  and  elsewhere.  The  association  does  not  propose 
at  present  to  erect  the  cottages,  but  simply  to  lease  the  lots  for 
small  rent  yearly,  with  privilege  of  ten  years.'' 
•  The  complainant  insists  that  the  execution  of  this  scheme  will 
be  in  derogation  of  his  property  rights,  and  will  materially  inter- 
fere with  the  enjoyment  of  his  dwelling,  and  he  prays  that  it  may 
be  prevented  by  injunction.  On  final  hearing  the  injunction,  which 
the  chancellor  had  at  first  granted,  was  dissolved,  and  the  bill  dis- 
missed.    Hence  this  appeal. 

Whenever  the  owner  of  a  tract  of  land  lays  it  out  into  blocks  and 
lots  upon  a  map,  and  on  that  map  designates  certain  portions  of 
the  land  to  be  used  as  streets,  parks,  squares,  or  in  other  modes  of 
a  general  nature  calculated  to  give  additional  value  to  the  lots 
delineated  thereon,  and  then  conveys  those  lots  by  reference  to  the 
map,  he  becomes  bound  to  the  grantees  not  to  use  the  portions  so 
devoted  to  the  common  advantage  otherwise  than  in  the  manner 
indicated.  This  principle  has  been  asserted  most  frequently  for 
the  purpose  of  supporting  dedications  to  uses  strictly  public;  but 
it  is  by  no  means  necessary  that  such  a  use  should  be  created.  As 
was  said  by  this  court  in  Booraem  v.  Norih  Hudson  Co.  R.  Co.,  13 
Stew.  Eq.  557,  with  regard  to  the  dedication  of  a  highway  by 
means  of  conveyances  to  private  persons  which  referred  to  a  pro- 
posed street  over  other  lands  of  the  grantor,  *^  the  private  rights  of 
the  grantees  precede  the  public  right,  and  are  the  source  from 
which  the  public  right  springs.  By  such  conveyances  the  grantees 
lire  regarded  as  purchasers,  by  implied  covenant,  of  the  right  to 
the  use  of  the  street  as  a  means  of  passage  to  and  from  their  prem- 
ises, as  appurtenant  to  the  premises  granted,  and  this  private  right 
of  way  in  the  grantees  is  wholly  distinct  from  and  independent  of 
the  right  of  passage  to  be  acquired  by  the  public."  From  this 
doctrine,  it  of  course  follows  that  such  distinct  and  independent 
private  rights  in  other  lands  of  the  grantor  than  those  granted. 
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may  be  acquired  by  implied  coyenant  as  appurtenant  to  the  prem- 
ises granted,  although  they  are  not  of  such  a  nature  as  to  give  rise 
to  public  rights  by  dedication.  The  object  of  the  pnnciple  is  not 
to  create  public  rights,  but  to  secure  to  persons  purchasing  lots 
under  such  circumstances  those  benefits,  the  promise  of  which  it  is 
reasonable  to  infer  has  induced  them  to  buy  portions  of  a  tract  laid 
out  on  the  plan  indicated.  Clark  y.  BlizoMh,  8  Vr.  120;  11  Vr. 
172;  Bayonne  v.  Ford,  14  Vr.  292. 

The  inquiry  now  presented  therefore  must  be,  not  whether  the 
association  has  dedicated  the  blocks  between  Fifth  and  Sixth 
streets  to  public  use,  but  whether  it  has  entered  into  an  implied 
ooyenant  with  the  complainant  not  to  use  those  blocks  in  the  mode 
now  proposed,  and  has  granted  to  him  as  appurtenant  to  his  lots 
the  benefits  to  be  deriyed  from  such  restnction. 

The  circumst-ances  lead  us  to  answer  this  inquiry  in  the  affirma- 
tiye. 

The  map  or  plan  according  to  which  the  complainant's  deeds 
were  made,  interpreted  in  the  light  of  the  object  of  the  association 
as  ayowed  m  its  articles  of  incorporation,  indicates  that  the  blocks 
between  Fifth  and  Sixth  streets  were  not  to  be  divided  into  lots;  that 
the  square  between  Wesley  and  Asbury  avenues  was  to  be  used  for  the 
auditorium;  and  that  the  blocks  between  Wesley  ayenue  and  the 
sea  were  to  be  kept  open.  Taking  into  view  also  the  plan  circu- 
lated at  the  sale  in  May,  1880,  and  the  published  reports  of  the 
association,  it  further  appears  that  these  blocks  and  squares  were 
to  form  the  camp  ground,  reserved  for  religious  services  and  tent- 
ing purposes.  The  testimony  shows  that  at  the  time  the  com- 
plainant bought  his  lots  it  was  the  usage  among  associations  similar 
to  the  defendant  to  reserve,  around  their  buildings  erected  for  wor- 
ship, an  open  space  whereor.  those  assembled  for  the  camp-meeting 
dwelt  in  tents  during  its  continuance.  These  tents  were,  as  the 
term  imports,  of  canvas,  sometimes  with  a  wooden  kitchen  attached, 
but  the  erections  wer9  all  of  a  temporary  nature  and  were  removed 
as  soon  as  the  meeting  ended.  This  no  doubt  was  the  character  of 
tiie  use  to  which  the  defendant  devoted  the  ground  now  in  contro* 
▼ersy;  it  was  to  be  a  camp  for  the  purposes  of  a  religious  camp* 
meeting,  where  the  sojourners  would  remain  a  shori:  time  under 
the  shelter  of  tents  or  other  such  temporary  structures. 

It  is  obvious  that  the  use  now  contemplated  is  a  very  different 
one,  and  very  differently  affecting  the  complainant's  property.    In* 
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stead  of  a  oamp,  oooapied  for  a  few  weeks  only  by  tents  which  will 
scarcely  at  all  interfere  with  the  prospect  or  the  breeze  oTcr  an 
open  space  six  handred  feet  wide  extending  to  the  ocean,  the 
groand  is  to  be  divided  into  small  lots,  on  which  permanent  bnild- 
ings  are  to  be  constructed,  of  such  height  and  dimensions  as  may 
suit  the  taste  of  the  occupant,  and  shutting  in  the  complunant's 
dwelling  to  an  outlook  over  a  fifty-foot  street.  The  contrast  b^ 
tween  the  two  situations  coyers  much  of  the  attractiveness  of  a 
seaside  resort.  If  the  present  scheme  of  the  defendant  be  earned 
out,  it  is  certain  that  the  complainant  will  lose  a  great  portion  of 
those  advantages  which  the  association  impliedly  promised  him  as 
inducements  to  the  purchase  of  its  lots.  Of  €his  he  has  a  nght  to 
complain,  and  it  is  no  answer  to  say  that  the  use  of  tents  at  these 
camp-meetings  is  now  generally  abandoned;  that  frequenters  de- 
mand the  accommodations  of  more  durable  places  of  abode,  and 
the  association  must  meet  this  demand  or  suspend  its  operations. 
Such  considerations  do  not  impair  the  binding  force  of  bargains. 

In  our  judgment  the  injunction  prayed  for  should  be  granted, 
and  to  this  end  the  decree  below  should  be  reversed. 

JJecree  unanimauslj/  revened. 
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08  Ala.  81.) 

Criminal  Jaw^-'0ttd>mdemerU — fnoney  taken  by  hruband  from  euaMjf  ofwffli. 

VVhere  money  was  depodted  witli  a  married  woman  by  a  third  person  to  keep 
fmr  him,  and  the  husband,  knowing  the  facts,  converted  it  to  his  own  nas^ 
kM,  that  it  was  not  embezslement. 

/^ONVIGTION'  of  embezzlement.    The  opinion  states  the  case. 

R.  JJ.  Pearson^  for  appellant. 

71  N.  McOleUan,  attorney-general,  contra. 

Oloptok,  J.  The  indictment  contains  three  separate  counts, 
charging  the  defendant  and  his  wife,  Celia  Pallam,  with  embezzle- 
ment, larceny,  and  receiving  stolen  money.  The  wife  was  acquitted 
and  the  appellant  was  found  guilty  as  charged  in  the  first  count 
only.  The  legal  cfFect  under  our  rulings  is  an  acquittal  on  the 
second  and  third  counts,  and  renders  unnecessary  the  considera- 
tion of  their  sufficiency.  The  material  and  decisive  question  arises 
on  the  charge  of  the  court,  as  follows:  '^  If,  at  the  time  Jane  Buck- 
halter  brought  the  money  to  the  house,  and  handed  it  to  Celia 
Pnllam  to  keep  for  her,  Robert  PuUam  was  present,  and  knew  that 
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his  wife  received  the  money  and  consented  to  her  receiving  it  to 
keep;  and  if  Robert  Pnllam  afterward  f ntadulently  converted  it  to 
his  own  use^  he  could  be  convicted  under  the  first  count."  The 
count  charges  embezzlement^  as  defined  and  declared  by  section 
4377  of  the  Code.  In  order  to  convict  of  the  statutory  ofFense 
charged  in  the  indictment,  it  is  essential  that  the  prosecution  estab- 
lish the  three  following  propositions:  1st,  that  the  accused  was  the 
clerk,  agent,  servant^  or  apprentice  of  a  private  person;  M,  that 
the  money  came  into  his  possession  by  virtue  of  his  employment; 
dd,  that  he  embezzled,  or  fraudulently  converted  it  to  his  own 
use,  or  fraudulently  secreted  it  with  intent  to  convert  to  his  own 
use. 

If  it  were  conceded  that  his  wife  was  an  agent  in  the  meaning  of 
the  statute,  it  does  not  follow  that  the  appellant  was  also  an  agent, 
merely  because  he  knew  that  his  wife  had  received  and  consented 
to  her  receiving  and  keeping  the  money.  A  married  woman  is 
capable  of  being  appointed  and  acting  as  the  agent  of  a  third  per- 
son, without  the  consent  of  her  husband.  Coverture  does  not  take 
from  her  capacity  in  .this  respect.  She  may  execute  a  power  with- 
out his  co-operation;  and  her  acts,  as  agent  or  trustee,  impose  no 
1^1  liability  on  him.  His  knowledge  and  consent  does  not  confer, 
by  operation  of  law,  any  authority  on  him  to  do  any  act  in  the  scope 
of  his  wife's  agency,  so  as  to  bind  her  principal.  The  unity  of  the 
marriage  relation  does  not  operate  to  delegate  to  the  husband  an 
agency  specially  and  personally  conferred  on  the  wife. 

But  was  the  wife  an  agent  in  the  meaning  of  the  statute?  While 
the  term  agent  has  a  wide  application,  and  comprehends  many 
classes  of  persons  who  are  specially  designated  otherwise,  it  is  not 
employed  in  the  section  with  this  large  signification.  As  used  in 
the  statute,  it  is  to  be  construed  in  its  popular  sense;  meaning  '^  one 
who  undertakes  to  transact  some  business,  or  to  manage  some 
affair  for  another  by  the  authority  and  on  account  of  the  latter, 
and  to  render  an  account  of  it; "  a  substitute  —  1  Bouv.  Law  Diet. 
135;  Hinderer  v.  State,  33  Ala.  415.  Agent,  as  employed  in  this 
section,  imports  a  principal,  and  implies  employment,  service,  dele- 
gated authority  to  do  something  in  the  name  and  stead  of  the  prin- 
cipal —  an  employment  by  virtue  of  which  the  money  or  property 
came  into  his  possession.  The  employment  need  not  be  permanent. 
It  may  be  temporary  or  occasional;  and  general,  to  transact  any 
business;  or  special,  to  make  a  single  transaction.    There  being 
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many  classes  of  persons  standing  in  the  relation  of  agents,  bat  not 
included. in  the  general  term  as  used  in  section  4377,  section  4384 
was  enacted  to  remedy  the  defect,  which  provides:  ^' Any  private 
banker,  commission  merchant,  factor,  broker,  attorney,  bailee,  or 
other  agent,  who  embezzles,  converts  to  his  own.  use,  or  fraudu- 
lently secretes  with  the  intent  to  convert  to  his  own  use,  any  money, 
property  or  effects  deposited  with  him,  or  the  proceeds  of  any  prop- 
erty sold  by  him  for  another,  must  be  punished  on  conviction  as  if  ho 
had  stolen  if  In  Watson  v.  Staie,  70  Ala.  13;  s.  c,  45  Am  Rep.  70, 
construing  the  term  bailee, it  was  held  that  it  was  not  employed  in  the 
large  signification  of  bailment,but  *'  is  limited  and  confined  to  bailees 
of  a  particular  class  —  those  having  possession  wholly  and  exclu- 
sively for  the  benefit  of  the  bailor."  The  deposit  of  the  money 
with  the  wife  of  appellant  was,  on  the  undisputed  facts,  a  mere 
naked  bailment,  a  depositumy  which  she  held  wholly  and  exclu- 
sively for  the  benefit  of  another.  Sections  4377  and  4384  create 
separate  and  distinct  offenses  relating  to  the  same  acts,  but  differ- 
ing as  to  the  relations  in  which  the  persons  stand  who  comma 
them.  The  word  ''agent ''  is  employed  in  both  sections,  and  must 
be  construed  to  apply  to  different  classes  of  persons.  It  is  mani- 
fest, that  as  used  in  section  4377,  it  does  not  include  the  classes  of 
persons  who  are  otherwise  specially  designated  in  section  4384. 

The  offenses  created  by  both  sections  are  of  equal  grade,  and  the 
punishment  is  the  same  —  the  one  does  not  include  the  other.  A 
defendant^  indicted  under  one  section,  cannot  be  convicted  of  the 
offense  declared  by  the  other.  And  besides,  if  the  appellant  felo- 
niously took  and  conyerted  to  his  own  use  the  money  deposited 
with  his  wife  to  keep, without  her  association  in  the  crime,he  is  guilty 
of  larceny,  and  cannot  be  convicted  on  an  indictment  founded 
upon  either  section  or  both,  without  the  addition  of  a  count  for 
kroeny. 

JudgmmU  reversed  and  remanded. 
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Water  and  waier-wurm — dhertion  ofitremm — ififuneUam, 

An  emlMokment  erected  hj  the  defendant  npon  his  own  landa,  by  which  the 
waten  of  a  stream  are  thrown  back  upon  the  complainant's  opposite  lands, 
will  be  restrained  as  «  nnisanoe,  when  it  appears,  that  in  order  to  a^oid  the 
oonseqaent  injorj,  the  defendant  would  be  required  to  expend  a  large  som 
of  money,  and  would  be  guilty  of  orectlng  an  unlawful  obstruction  to  the 
injury  of  a  neighbor;  and  the  fact  that  by  means  of  the  embankment  com- 
plained  of,  the  defendant  has  reclaimed  mora  lands  for  himself  than  he  fau 
Jured  for  the  complainant,  is  no  excuse  for  the  wrongful  act. 


B 


ILL  for  injunction.    The  opinion  states  the  case.    The  injuie* 
tion  was  granted  below. 


W*  L.  Bragg  and  W.  C.  Oriffin^  for  appeUantsL 
WaiU  S  San  and  O.  Cook,  contra. 

SoMBBViLLBy  J.  The  bill  in  this  case  was  filed  by  the  complainant 
Dudley,  for  the  purpose  of  abating  an  alleged  nuisance,  consisting 
in  a  leyee  or  earthen  embankment  erected  by  the  defendants,  Far* 
ris  ft  McGurdy,  upon  their  own  lands,  in  such  manner  as  to  cause 
the  waters  of  a  large  creek  to  oyerflow  the  lands  of  the  complain- 
ant, to  his  detriment.  The  bill  seeks  also,  incidentally,  to  recorer 
damages  caused  by  such  overflow  to  the  lands  and  crops  of  com- 
plainant. 

The  case,  in  our  judgment,  depends  upon  two  wellnsettled  prin- 
ciples of  law,  as  to  which  there  can  be  no  serious  controversy  in  this 
State  since  the  deliverance  of  this  court  in  the  case  of  Nininger  v. 
Norwood,  72  Ak.  277;  s.  a,  47  Am.  Rep.  412. 

The  first  of  these  principles  is,  that  the  owner  of  higher  ground 
has  a  legal  and  natural  servitude  upon  all  lower  estates,  by  which 
he  is  entitled  to  have  discharged  all  surface  water,  or  running 
streams,  from  the  higher  upon  the  lower  estate,  and  the  owner  of 
the  lower  estate  has  no  lawful  right  to  obstruct  the  natural  flow  of 
such  water,  to  the  serious  injury  of  the  superior  proprietor.  The 
only  recogniied  exception  to  this  rule  is  said  to  be  in  the  case  of 
buildings  erected  upon  city  or  village  lots.    Nininger  v.  Norwood, 
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supra;  Orabiree  ▼.  Baker,  75  Ala.  91;  Hughes  v.  Anderson,  68 
Ala.  280;  a.  o.,  44  Am.  Bep.  147;  Wood  Nais.  (2d  ed.),  440,  446, 
466. 

Th^  second  principle  is  strictly  analogoas,  and  applies  to  ordi- 
nary water-courses,  without  regard  to  any  question  of  the  superior 
altitnde  of  one  adjacent  estate  to  that  of  another.  This  rule  is  that 
a  riparian  proprietor,  whether  he  be  the  owner  of  one  or  both 
banks  of  a  running  stream  of  water,  has  no  lawful  right  to  build 
any  obstruction,  which  in  times  of  ordinaary  flood,  will  operate  to 
throw  the  waters  of  such  stream  upon  the  lands  of  another  pro- 
prietor, so  as  to  OTorflow  and  damage  them.  Nintnger  y.  Norwood, 
supra;  Gerrish  ▼.  Clough,  48  N.  H.  9;  8.  o.,  2  Am.  Rep.  164;  2 
Kent  Gom.  439. 

The  whole  law  of  nuisances  rests  upon  the  maxim  of  the  common 
law,  sic  uiere  tuo  ui  bsdas  nan  alienum,  every  man  must  use  his 
own  property  as  not  to  injure  that  of  his  neighbor.  So  the  whole 
law  of  water-courses  Is  founded  on  the  maxim,  aqua  eurrii,  et 
currsre  debet,  water  naturally  runs,  and  must  be  allowed  to  run  in 
its  natural  course.  As  said  in  Butter  t.  Peck,  16  Ohio  St.  334, 
**  where  two  parcels  of  land  belonging  to  different  owners  lie  adja- 
cent to  each  other,  and  one  parcel  lies  lower  than  the  other,  the 
lower  one  owes  a  servitude  to  the  upper,  to  receive  the  water  which 
naturally  runs  from  it,  provided  the  industry  of  man  has  not  been 
used  to  create  the  servitude;''  or  as  otherwise  expressed  in  the  same 
case,  **  the  owner  of  the  upper  parcel  of  land  has  a  natural  ease- 
ment in  the  lower  parcel,  to  the  extent  of  the  natural  flow  of 
water  from  the  upper  parcel  to  and  upon  the  lower."  This  is  in 
accordance  with  the  established  rule  in  England,  and  with  the 
weight  of  American  authority,  and  as  said  by  this  court  in  Ninin" 
ger  v.  Norwood,  72  Ala.  283;  s.  c,  47  Am.  Rep.  412,  ^'any  inter- 
ference with  or  obstruction  of  the  servitude  by  the  lower  owner,  to 
the  injury  of  the  owner  of  the  dominant  estate,  subjects  him  to 
liability  tof  the  resulting  damages."  Wood  Nuis.  (2d  ed.),  p.  454, 
§  396.  It  is  said  by  Mr.  Angell  in  his  treatise  on  Water-courses, 
§  333,  that  a  riparian  proprietor  ^'  has  no  right  to  build  any  thing 
which  in  times  of  flood  will  throw  the  waters  on  the  grounds  of 
another  proprietor,  so  as  to  overflow  and  injure  them."  So  in  like 
manner,  as  observed  by  Mr.  Wood,  '*  the  owner  of  a  servient  heri« 
tage  has  no  right,  by  embankments,  or  other  artificial  means,  to 
stop  the  natural  flow  of  the  surface-water  from  the  dominant  heri- 
VoL.  LVI  — 4 
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tage,  and  thus  throw  it  back  upon  the  latter."  Wood  Nais.,  p. 
453,  §  394;  Gould  Waters,  §  209  ei  seq.  The  rule  as  to  surface 
water  and  running  streams  is  essentially  the  same,  the  two  classea 
of  cases  being  dependent  upon  identical  principles,  at  least  accord- 
ing to  the  rule  of  the  civil  law,  which  had  been  established  in  this 
State. 

In  Nininger  r.  Norwood^  72  Ala.  277;  s.  c,  47  Am.  Bep.  412^ 
adhering  to  these  principles,  we  sustained  a  bill  filed  to  abate  as  a 
nuisance  certain  levees  or  embankments,  which  had  been  erected 
on  the  lands  of  defendant,  so  as  to  cause  the  waters  of  a  creek  to 
flow  over  and  flood  the  land  of  the  complainant,  during  certain, 
periods  of  heavy  rains,  rendering  such  lands  less  fit  for  cultivation, 
and  otherwise  injuring  them.  Incidental  damages  were  also- 
allowed,  upon  an  issue  submitted  for  determination  by  a  jury.  In. 
Wallace  v.  Drew,  57  Barb.  413,  it  was  decided  that  a  riparian 
owner,  who  constructed  embankments  upon  his  own  land,  in  order 
to  prevent  the  water  of  ordinary  floods  washing  the  bank  and  over* 
flowing  his  lands,  was  liable  for  damages  caused  by  the  waters  of 
the  creek  being  made  to  flow  upon  the  lands  of  the  plaintiff,  in  a 
manner  and  volume  they  were  not  previously  accustomed  to  flow. 
And  in  Oerrish  v.  Chugh  48  N.  H.  9;  s.  c,  2  Am.  Bep.  165,  a  de- 
fendant was  likewise  held  liable,  who  owning  land  on  one  side  of 
the  Merrimac  river,  constructed  a  break-water  to  prevent  the 
water  from  encroaching  upon  his  land,  and  which  operated  to 
throw  the  current  upon  and  wash  away  the  lands  of  the  plaintiff 
on  the  opposite  shore. 

The  lands  of  the  defendants  in  this  case  are  shown  to  lie  on  both 
sides  of  Big  Swamp  creek,  in  Lowndes  county  in  this  State,  but 
being  chiefly  situated  on  the  east  side.  The  lands  of  the  com- 
platnant  lie  adjacent  on  the  west  side  of  the  same  stream.  These 
lands  are  partly  swamp,  and  partly  arable,  and  portions  of  them 
are  subject  to  periodical  overflow  in  times  of  ordinary  freshets. 
The  testimony  satisfies  us  that  the  arable  lands  of  the  complainant 
Dudley  are  higher  than  the  adjacent  lands  of  the  defendants,  and 
that  the  natural  course  of  this  creek  in  periods  of  overflow  ia 
northwai*d  from  its  junction  with  Ash  creek,  over  the  lands  of 
both  parties  in  sections  29  and  30,  but  flooding  several  hundred 
acres  more  ot  defendants'  arable  lands  than  of  complainant's,  and 
largely  more  of  their  unarable  swamp  lands.  We  are  satisfactorily 
convinced  moreover  from  the  testimony,  that  the  construction  ot 
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the  leyee  in  qnesfcion  by  the  defendants  has  tended  to  divert  the 
wafcers  of  Big  Swamp  creek  from  their  natural  coarse^  so  as  to 
throw  their  cnrrent  toward  the  north-west,  and  in  such  manner  as 
to  materially  increase  both  the  depth  and  the  area  of  the  overflow 
upon  complainant's  land  in  times  of  ordinary  freshets.  The  infer- 
ence from  the  evidence  is  fair,  that  the  area  of  overflow  has  been 
at  least  doabled,  and  the  level  of  the  water  raised  to  a  height 
greater  by  from  one  to  two  feet  than  before  the  erection  of  the 
levee.  It  is  true  that  the  defendants  have  reclaimed  for  themselves 
more  land  than  they  have  been  instrumental  in  submerging  periodi- 
cally for  the  complainant.  But  this  is  in  our  judgment  no  excuse 
for  their  wrongful  act.  The  law  requires  of  them,  that  in  reclaim- 
ing their  own  land  they  should  not  have  seriously  injured  their 
neighbor.  They  have  no  right  to  maintain  the  obstruction,  because 
it  works  irreparable  hurt,  inconvenience  and  damage  to  an  adja- 
cent proprietor,  whose  estate  they  are  not  permitted  to  destroy 
that  they  may  beneflt  themselves.  Wood  Nuis.  373.  It  is  a  fair 
iuferenoe  from  the  testimony  in  the  cause,  that  the  damage  shown 
to  be  snSered  by  the  complainant  is  irreparable  without  a  vast  ex- 
penditure of  money  by  him,  and  without  himself  being  guilty  of 
erecting  an  obstruction  which  a  court  of  equity  would  probably  be 
compelled  to  declare  a  nuisance  as  against  one  Robinson,  who  is  an 
adjacent  proprietor,  owning  lands  above  those  of  complainant  on 
the  west  side  of  the  creek  in  section  30. 

The  decree  of  the  chancellor  is  correct,  in  so  far  as  it  requires 
the  abatement  of  the  alleged  nuisance.  But  it  is  erroneous  in  fail- 
ing to  determine  the  question  of  damages,  which  could  have  been 
done  either  by  the  chancellor  himself,  or  by  reference  to  the  regis- 
ter for  report,  or  else  it  could  have  been  submitted  to  the  deter- 
mination of  the  jury. 

[Omitting  other  points.] 

The  decree  must  be  reversed  and  the  cause  remanded  on  the 
cross-appeal  taken  by  Dudley.  The  costs  of  the  appeal  in  this 
court  and  in  the  court  below  will  be  taxed  against  the  appellants 
f  ams  &  McCurdy. 

Rehearing  defited. 

Cloptok,  J.,  not  sitting. 
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08  Ala.  MS.) 
Damagei — speetUaiiioe. 

Tho  plaintiff  being  employed  as  a  travelling  aalewnan  for  the  defendants  %o 
sell  goods  of  different  kinds  and  qnalities,  for  commissions  on  the  amount  of 
sales,  the  profits  which  he  might  have  earned  nnder  the  contract  are  purely 
specolatiTe  and  conjectural/  and  his  testimony  as  to  the  probable  amount  of 
sales,  not  stating  any  fbets,  is  inadmissible  as  evidence  in  an  action  for  breach 
of  the  contract* 

A  OTION  for  breach  of  contract.    The  opinion  shows  the  point. 

J.  M.  ChiUon,  for  appellants. 
W.  H,  Barnes f  contra. 

• 

OiiOPTOiry  J.  [Omitting  minor  points.]  The  material  ques- 
tion is  the  measure  of  damages.  The  primary  purpose  of 
awarding  damages  is  actual  compensation  to  the  party  in- 
juredy  whether  by  a  tort  or  by  breach  of  contract,  though  there 
are  exceptional  cases,  in  which  exemplary  or  punitive  damages  are 
allowed.  Owing  to  the  erer-occurring  differences  in  the  circum- 
stances,  and  in  the  special  conditions  of  the  contracting  parties,  it 
has  been  found  difficult,  if  not  impossible,  to  lay  down  general  and 
definite  rules  as  to  the  measure  of  damages,  applicable  to  all  cases 
of  a  class.  From  a  misconstraction  of  expressions  of  eminent 
jurists,  not  sufficiently  guarded  for  general  use,  but  adapted  to  the 
case  in  hand,  the  applications  of  rules,  commonly  recognized,  have 
been  as  yarious  as  the  cases.  The  proposition,  that  all  damages 
are  recoyerable  which  are  in  the  contemplation  of  the  parties,  is 
not  strictly  correct.  The  primary  rules  are,  the  damages  must  be 
the  natund  and  proximate  results  of  the  wrong  complained  of  and 
the  law  must  not  be  merely  speculative,  or  conjectural.  These 
must  concur,  though  founded  on  different  principles,  and  are  dis- 
tinct and  independent  of  each  other.  The  law  presumes  that  a 
party  foresees  the  natural  and  proximate  results  of  a  breach  of  his 
contract  or  tort,  and  hence  these  are  presumed  to  be  in  his  legal 

*  See  Wakeman  v.  Wlieeler  <Sb  W.  Manj.  Uo.  (101  N.  Y.  205),  54  Am.  Rep.  670. 
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contemplation.  For  snch  damageSy  as  a  general  rule,  the  party  at 
fault  is  liable. 

Bat  there  are  damages,  which  are  in  the  contemplation  of  the 
parties  at  the  time  of  making  the  contract,  and  are  the  natural  and 
proximate  results  of  its  breach,  which  are  not  recoverable.  The 
parties  mast  necessarily  contemplate  the  loss  of  profits  as  the  direct 
and  necessary  consequence  of  the  breach  of  a  contract  and  yet  all 
profits  are  not  within  th^  scope  of  recoyerable  damages.  There  are 
nnmerous  cases  however  in  which  profits  constitute,  not  only  an  ele- 
ment, bat  the  measure  of  damage.  While  the  line  of  demarcation  is 
often  dim  and  shadowy,  the  distinctive  features  consist  in  the 
nature  and  character  of  the  profits.  When  they  form  an  elemental 
constituent  of  the  contract,  their  loss,  the  natural  result  of  its 
breach,  and  the  amount  can  be  estimated  with  reasonable  certainty, 
such  certainty  as  satisfies  the  mind  of  a  prudent  and  impartial  per- 
son, they  are  allowed.  The  requisite  to  their  allowance  is  some 
standard,  as  regular  market  values  or  other  established  data,  by 
reference  to  which  the  amount  may  be  satisfactorily  ascertained, 
niastrations  of  profits  recoverable  are  found  in  cases  of  sales  of  per- 
sonal property  at  a  fixed  price,  evictions  of  tenants  by  landlords, 
articles  of  partnership,  and  many  commercial  contracts. 

On  the  other  hand,  ''  mere  speculative  profits,  such  as  might  be 
conjectured  would  be  the  probable  result  of  an  adventure,  defeated 
by  the  breach  of  a  contract,  the  gains  from  which  are  entirely  con- 
jectural, and  with  respect  to  which  no  means  exist  of  ascertaining 
even  approximately  the  probable  results,  cannot  under  any  circum* 
stances  be  brought  within  the  range  of  recoverable  damages.  1  Sutlu 
Dam«  141.  Profits  speculative,  conjectural  or  remote,  are  not  gen- 
erally regarded  as  an  element  in  estimating  the  damages.  In  Pol- 
loch  V.  Oantty  6U  Ala.  373;  s.  c,  44  Am.  Rep.  519,  it  is  said: 
''What  are  termed  speculative  damages  —  that  is  possible,  or  even 
probable  gains,  that  it  is  claimed  would  have  been  realized,  but  for 
the  tortious  act  or  breach  of  contract  charged  against  a  defendant- 
are  too  remote,  and  cannot  be  recovered.''  The  same  rule  has  been 
repeatedly  asserted  by  this  court  Culver  v.  Hill,  68  Ala.  66;  Hig^ 
gins  V.  Mansfield,  62  Ala.  267;  Burton  v.  Jlolley,  29  Ala.  318;  s. 
c,  05  Am.  Dec.  401;  White  v.  Miller,  71  N.  Y.  118;  s.  c,  27  Am. 
Rep.  13;  F^encf^  v.  Ramge,  2  Neb.  254;  2  Smith  Lead.  Cases,  574; 
Olmsieady.  Burke,  25  111.  86.  The  two  following  cases  may  serve  to 
illustrate  the  difference  between  profits  recoverable  ihkI  not  rocov. 
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erable.  In  jEina  Life  Im.  Co.  y.  Nexsen,  84  Ind.  347;  s.  c,  43 
Am.  Rep.  91,  an  insurance  agent,  who  had  been  discharged  without 
cause  before  the  expiration  of  his  contract,  was  allowed  to  include 
in  his  recoyerj  the  probable  yalne  of  renewals  on  policies  preyiously 
obtained  by  him,  upon  which  future  premiums  would,  in  the  usual 
course  of  business,  be  receiyed  by  the  company,  on  the  ground  that 
the  amount  of  compensation,  due  on  such  renewals,  can  be  ascer-: 
tained  with  requisite  certainty  by  the  use  of  actuary's  life-tables  and 
comparisons,  and  that  the  basis  of  the  right  to  damages  existed,  and 
was  not  to  be  built  in  the  future.  In  Letais  y.  Atla$  MuL  Ins.  Co., 
61  Mo.  534,  which  is  cited  with  approyal  in  the  other  case,  the  same 
rule  as  to  the  probable  yalue  of  renewals  was  held,  but  it  was  also 
held,  that  an  estimate  of  the  probable  earnings  of  the  agent  there- 
after, deriyed  from  proof  of  the  amount  of  his  collections  and  com- 
missions before  the  breach  of  the  contract,  in  the  absence  of  other 
proof,  is  too  speculatiye  to  be  admissible. 

Profits  are  not  excluded  from  recoyery,  because  they  are  profits; 
but  when  excluded,  it  is  on  the  ground  that  there  are  no  criteria  by 
which  to  estimate  the  amount  with  the  certainty  on  which  the  adjudi- 
cations of  courts,  and  the  findings  of  juries  should  be  based.  The 
amount  is  not  susceptible  of  proof.  In  3  Suth.  Dam.  157,  the, 
author  discriminatingly  obsenres:  '^  When  it  is  adyisedly  said  that 
profits  are  uncertain  and  speculatiye,  and  cannot  be  recovered, 
when  there  is  an  alleged  loss  of  them,  it  is  not  meant  that  profits  are 
not  recoyerable  merely  because  they  are  such,  nor  because  profits 
are  necessarily  speculatiye^  contingent  and  too  uncertain  to  be 
proyed;  but  they  are  rejected  when  they  are  so;  and  it  is  probable, 
that  the  inquiry  for  them  has  been  generally  proposed  when  it  must 
end  in  fruitless  uncertainty;  and  therefore,  it  is  more  a  general 
truth  than  a  general  principle,  that  a  loss  of  profits  is  no  ground 
on  which  damages  can  be  giyen."  When  not  allowed  because  specula- 
tive, contingent  and  uncertain,  their  exclusion  is  founded  by  some 
on  the  ground  of  remoteness,  and  by  others,  on  the  presumption 
that  they  are  not  in  the  legal  contemplation  of  the  parties. 

The  plaintiff,  by  the  contract,  undertook  the  business  of  trayel- 
ling  salesman  for  the  defendants.  The  amount  of  his  commissions 
depended  not  merely  on  the  number  and  amounts  of  sales  he  might 
make,  but  also  on  the  proportional  quantity  of  the  two  classes  of 
goods  sold,  his  commissions  being  different  on  each.  The  number 
and  amounts  of  sales  depended  on  many  contingencies,  the  state 
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of  trade,  the  demand  for  sach  goods,  their  Boitableness  to  the  dif* 
ferent  markets,  the  fluctnations  of  business,  the  skill,  energy  and 
indostry  with  which  he  prosecuted  the  business,  the  time  employed 
in  effecting  different  sales,  and  upon  the  acceptance  of  sales  by  the 
defendants.  There  are  no  criteria,  no  established  data,  by  refer- 
ence to  which  the  profits  are  capable  of  any  estimate.  They  are 
purely  speculatiye  and  conjecturaL  Besides,  the  evidence  is  the 
mere  opinion  and  conjecture  of  the  plaintiff  without  giving  any 
facts  on  which  it  was  based.  The  bare  statement,  uncorroborated 
by  any  facts,  and  without  a  basis,  that  **  the  reasonable  sales  would 
have  been  $15»000,  and  that  the  net  profits  on  that  amount  of  sales 
would  have  been  $450,"  is  too  conjectural  to  be  admissible.  Wash* 
hum  V.  Hubbard,  6  Lans.  11. 

Judgment  reversed  and  remanded. 


Phcbitix  Ihsubaitge  Company  v.  Moog. 

C78  Ala.9M.) 
8Mp  and  shipping — harraftry — part  owner, 
A  pan  owner  of  a  yessel  maj  commit  barratry  against  the  other  owners. 


A 


GTION  on  a  policy  of  marine  insurance.     The  opinion  states 
the  point. 


Z>.  C.  Anderson  and  JIamiUons,  for  appellant. 
J.  S.  &  O.  8.  Smith,  and  R.  H.  Clarke,  contra. 

SoMEBViLLE,  J.  [Omitting  other  points.]  A  question  of  more 
diflScnlty  is  that  raised  by  the  second  plea.  Can  the  master  of  a  ves- 
sel, who  is  also  a  part  owner,  commit  the  act  of  barratry  by  making 
way  with  such  vessel  in  fraud  of  the  other  owners  ? 

Barratry  may  be  properly  defined  as  ^'any  illegal,  fraudulent  or 
knavish  conduct  of  the  master  or  mariners  of  a  ship,  by  which  the 
freighters  or  owner  are  injured."  1  Rapalje  &  Lawrence  Law  Diet. 
116;  1  Bouv.  Law  Diet.  232;  1  Phil.  Ins.,  §  1062.  It  has  some- 
times been  said  to  be  synonymous  with  the  terms  *'  villainy,  knavery, 
cheat,  malversation,  tnck,  device,  deceit  or  fraud  "  of  the  master  or 
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mariners.  Hwd  v.  Nesbit,  2  Dall.  187;  1  Am.  Dec.  265,  267.  It 
oovers  cases  of  injary  to  the  shippers  of  the  cargo,  as  well  as  the 
owners  of  the  vessel  {Cook  y.  GomfMrcud  Ins.  C0.9 11  Johns.  40 ;  and 
has  often  been  adjudged  to  include  losses  by  theft  and  embezzle- 
ment committed  by  the  master  or  crew.  American  Ins.  Co.  v. 
Bryan,  37  Am.  Dec.  278,  and  note,  p.  285.  And  while  it  is  imma- 
terial that  the  master  may  have  had  in  view  the  benefit  of  the 
owuer,  rather  t'lian  his  own,  it  may  be  considered  there  can  be  no 
case  of  barratry  without  the  element  of  fraud  or  criminal  conduct 
of  the  master  or  the  mariners.  In  Wiggins  v.  Amory,  14  Mass.  1;  s. 
c,  7  Am.  Dec.  175,  Ohief  Justice  Pabkbb  said  that  it  might  be  taken 
as  the  settled  law  of  England,  that  fraud  or  criminality  is  essential 
to  barratry.  And  such  now  seems  the  settled  rule  also  in  this 
country.    Hood  y.  Nesbit,  1  Am.  Dec.  265,  supra. 

It  is  thus  manifest  that  the  act  of  barratry  can  be  committed  by 
no  other  person  except  the  master  or  mariners,  and  against  no  one 
except  the  owner  of  the  ship  or  the  freighters,  who  are  deemed 
owners  ^0  hoc  vice.  When  the  master  therefore  is  also  the  sole 
owner,  it  is  every  where  conceded  that  he  cannot  commit  an  act  of 
barratry  against  himself.  Smith's  Mer.  Law,  345;  Boss  y.  Sun- 
ter,  4  T.  B.  33.  The  obvious  reason  upon  which  this  rule  is  based 
seems  to  be,  that  one  cannot  commit  a  fraud  or  other  like  unlaw- 
ful act,  upon  or  ^.gainst  himself.  Upon  no  sound  principle  there- 
fore can  it  be  made  to  embrace  the  case  of  a  mere  part  owner,  whe 
very  clearly  can  commit  a  fraud,  cheat  or  other  illegal  act  of  knav- 
ery, upon  the  property  rights  of  his  co-owners.  The  statement 
however  is  found  in  some  of  the  old  text-writers,  that  the  master, 
if  he  be  a  part  owner,  cannot  commit  barratry  any  more  than  if  he 
were  sole  owner.  2  Am.  Ins.  837;  1  Phil.  Ins.,  §  1082.  The  case 
of  Wilson  V.  General  Ins.  Co.,  12  Gush.  360,  decided  by  the  Supreme 
Court  of  Massachusetts,  in  the  year  1853,  and  holding  to  this  view 
was  based  confessedly  on  these  old  authorities;  but  it  was  admitted 
by  Chief  Justice  Shaw,  that  the  adjudged  cases  confined  the  prin- 
ciple exclusively  to  sole  owners.  That  learned  judge,  as  he  state» 
in  his  opinion,  was  '^  not  aware  'of  any  decided  case  directly  in 
point,"  nor  did  he  cite  any,  either  American  or  English.  The  well 
considered  case  of  Jones  v.  Nicholson,  10  Exch.  28;  26  Eng.  L.  & 
Eq.  542,  decided  by  the  English  Court  of  Exchequer  in  the  year 
1854,  had  not  then  been  promulgated.  It  was  there  held,  that  a 
master,  who  is  part  owner,  may  commit  barratry  against  the  other 


DECEMBER  TEBM,  1884.  33 

Phanix  Insoimnoe  Company  ▼.  Moog. 

part  owners;  and  this  in  our  opinion  announces  the  proper  rule* 
one  which  has  been  followed  since  in  both  England  and  Scotland, 
and  is  approved  by  the  best  of  modem  text-writers  in  England  and 
America.  In  Jones  v.  NiehoUon^  supra,  it  was  said  by  Pollock. 
C.  R:  "  Some  expressions  of  modem  authors  to  the  contrary  have 
been  cited;  but  they  are^  in  trath,  no  authority  whatever,  since  the 
doctrine  laid  down  is  npt  supported  by  any  decided  case.  A  master 
who  is  sole  owner  cannot  commit  barratry,  becaase  he  cannot  commit 
a  fraud  against  himself;  but  there  is  no  reason  why  the  fact  of  a 
master  being  a  part  owner  should  prevent  the  other  part  owners 
from  insuring  their  interest  in  the  ship  or  the  freighters  from 
insuring  their  goods.  If  a  master,  being  jMurt  owner,  in  fraud 
of  the  other  owners  makes  away  with  the  ship,  that  in  my  opinion 
is  barratry.  The  whole  principle  on  which  the  doctrine  rests  sup- 
ports that  view.'*  Aldbbsoh',  B.,  said  he  was  of  the  same  opinion; 
adding,  that  '*  if  the  master,  being  himself  a  part  owner,  commits 
the  barratry,  that  is  equally  a  fraud  upon  the  other  part  owners. 
Whenever  it  is  a  fraudulent  act  on  the  part  of  the  master,  it  is.  bar- 
ratry; but  it  cannot  be  a  fraudulent  act  when  he  is  sole  owner." 
Platt,  B.,  said:  **  Because  the  master  happens  to  be  a  part  owner, 
how  can  it  be  said  that  the  barratry  committed  by  him  is  not  a 
fraud  against  the  other  owners,  who  have  separate  shares  in  the  ves 

The  doctrine  of  this  case  is  indorsed  by  Mr.  Addison,  in  his 
learned  treatise  on  Contracts,  in  which,  discussing  the  laws  of  ma- 
rine insorance^  he  observes  as  follows:  ''A  master  who  is  a  sole 
owner  cannot  commit  barratry,  because  he  cannot  commit  a  fraud 
against  himself;  but  if  a  master,  being  also  part  owner,  makes 
way  with  the  ship  in  fraud  of  the  other  owners,  that  is  barratry." 
In  support  of  this  view  he  cites  Jones  v.  Nicholson,  supra  j  3*  Add. 
Gont.  (Am.  ed.),  §  1168,  p.  227.  Mr.  Parsons,  in  his  work  on  Ma- 
rine Insurance,  published  in  1868,  inclines  to  the  same  view,  thii8 
abandoning  the  opposite  opinion  expressed  by  him  many  years  pre- 
vions  in  his  treatise  on  Mercantile  Law.  1  Pars.  Marine  Ins.  571 ; 
2  FbiB.  Mer.  Law,  243,  note  4;  Pars.  Mer.  Law,  449. 

As  we  have  said,  the  doctrine  settled  in  Jones  v.  Nicholson,  supra,. 
is  in  our  judgment  correct,  and  we  adopt  it  as  better  consisting 
reason,  as  well  as  being  better  supported  by  modern  authority. 

Judgment  reversed. 
V0L.LVI  — 5 
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JoHNSOir  y.  AxLSK. 

(78  Ala.  887.) 

Siife—  ecwiraetfor  weeesrioe  deUverieB  —  breach — damagei. 

Under  a  contract  for  the  sale  of  500  tons  of  ooal  at  a  specified  price,  to  be  de- 
livered on  the  cars  by  the  defendant  at  their  place  of  business,  as  plaintiffs 
might  order,  between  the  12th  September  (the  date  of  the  contract)  and  the 
81st  March  following,  provided  that  not  more  than  200  tons  sboold  be  or- 
dered "  in  any  one  month;"  the  first  order,  made  in  September,  being  for 
200  tons,  the  defendants  were  entitled  to  one  month  from  the  date  of  the 
contract  within  which  to  make  the  delivery,  and  to  a  like  period  for  each 
successive  order  of  200  tons. 

A  failure  to  deliver  any  part  of  the  quantity  ordered  would  not  terminate  tlie 
contract,  unless  the  plaintiffs  elected  so  to  consider  it;  and  a  partial  deliv. 
ery  being  accepted,  they  could  not  carry  the  deficiency  over  into  the  next 
month,  and  demand  it  in  addition  to  the  maximum  quantity  specified  for 
each  monthly  delivery. 

Plaintiffs  having  ordered  200  tons  during  each  of  the  months  of  September 
and  October,  could  only  order  100  tons  in  November,  which  would  exhaust 
the  contract;  and  the  defendants'  failure  to  deliver  each  month  the  full 
quantity  ordered,  was  a  separate  breach  accruing  at  the  end  of  each  month. 

The  coal  being  mixed  by  the  defendants  at  a  railroad  station  where  they  alone 
were  engaged  in  the  business,  and  being  intended,  as  they  knew,  for  sale 
by  the  plaintifEs  in  Tuskaloosa,  the  nearest  market,  the  measure  of  plain- 
tiffs' damages  for  a  breach  is  the  difference  between  the  contract  price  and  the 
market  price  in  Tuskaloosa,  with  cost  of  transportation  added;  and  this  Ia 
to  be  estimated  for  each  separate  breach,  on  each  partial  delivery. 

After  the  contract  was  exhausted  by  the  maximum  orders  during  the  months 
of  September,  October  and  November,  any  subsequent  deliveries  accepted 
by  the  plaintiffs  must  be  applied  to  the  several  breaches  in  the  order  of 
their  occurrence,  beginning  with  the  first. 

AOTION  for  breach  of  contract.    The  opinion  states  the  case. 
The  plaintiff  had  judgment  below. 

R.  L,  Thornton  and  Jno.  M.  Martin,  for  appellants. 

A.  C.  Hargrove,  contra. 

Olopton^  J.  By  the  contract,  for  the  breach  of  which  this 
action  is  brought  by  appellees,  the  defendant  agreed  to  sell  to  the 
plaintiffs  500  tons  of  coal  at  $1.50  per  ton,  to  be  delivered  on  the 
cars  at  Coaling,  as  the  plaintiffs  might  order,  between  September 
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1^,  1882,  and*  March  31,  1883;  provided  that  not  more  than  200 
tons  be  ordered  in  any  one  month,  if  the  defendants  find  it  incon- 
venient  to  ship  more.  There  are  other  stipulations  in  the  con^ 
tract,  which  however  have  no  bearing  npon  tbe  question  raised  by 
the  record.  The  plaintiffs  demanded  of  the  defendants  the  deliv;- 
eiy  of  200  tons  during  each  of  the  months  of  September,  October, 
November  and  December,  1882,  and  the  month  of  January,  1883; 
The  defendants  delivered  some  coal  during  each  of  the  months 
mentioned,  but  not  as  much  as  200  tons  in  any  one  month;  and 
aboat  the  1st  of  February,  1883,  refused  to  deliver  any  more  coaL 
The  plaintiffs  paid  the  defendants  for  the  coal  actuidly  delivered. 
The  defendants  were  the  only  persons  dealing  in  and  mining  coal 
at  Coaling,  and  coal  could  not  be  purchased  at  that  place  from  any 
osher  persons.  The  defendadts  knew  that  the  coal  was  to  be  used 
in  Tuskaloosa,  at  which  place  the  defendants  were  dealing  in  coaL 

The  contract  is  an  executory  contract  for  the  sale  of  500  tons  of 
coal,  a  fixed  quantity,  at  an  agreed  price,  to  be  delivered  at 
sach  times  and  in  such  quantities  as  the  plaintiffs  might  order,  be^ 
tween  September  12,  1882,  and  March  31,  1883;  but  the  defend- 
ants irere  not  to  be  required  to  deliver  exceeding  200  tons  in  any 
one  month.  The  contract  was  made  September  12,  1882;  and  as 
we  construe  it,  when  the  first  demand  for  the  delivery  of  200  tons 
was  made,  the  defendants  were  entitled  to  one  month  from  the 
time  of  the  making  of  the  contract,  in  which  to  make  the  delivery. 
The  parties  and  the  court  however  seem  to  have  understood  the 
contract  as  meaning,  that  when  the  first  demand  was  made,  it  was 
the  duty  of  the  defendants  to  deliver  the  200  tons  during  the  month 
of  September;  and  perhaps  it  is  due  to  them,  in  considering  the 
questions  presented  by  the  record,  that  we  treat  their  interpreta- 
tion as  accepted  for  the  purpose  of  this  appeal,  since  the  rules  of 
law  applicable  to  and  controlling  the  case,  as  to  the  questions  we 
are  authorized  to  consider,  are  not  varied  by  the  construction  of 
the  contract  in  this  respect. 

When  the  plaintiffs  ordered  the  delivery  of  200  tons  in  the  month 
of  September,  the  contract  must  be  considered  the  same  as  if  it  had 
been  written  therein  that  the  defendants  agreed  to  deliver  that 
quantity  during  that  month;  and  so  of  the  order  for  each  succeedf 
ing  month.  The  contract  is  for  the  sale  of  a  determinate  quantity 
of  coal  to  be  delivered  by  installments;  the  plaintiffs  waiving  the 
right  and  option  to  fix  the  installments,  limited  by  the  provision 
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that  no  instaUment  or  installments  in  one  month  shonld  exceed  20O 
Ions,  and  the  orders  were  to  be  given  between  specified  dates.  A 
deliv^  of  only  a  part  of  the  quantity  ordered^  or  a  failure  to  de- 
liver any  part  of  it,  does  not  terminate  the  contract  unless  the 
piaiiitifb  saw  proper  to  so  treat  it  and  regard  it.  The  contract 
continues  as  to  future  orders  during  the  period  stipulated.  Each 
delivery  is  considered  in  the  nature  of  a  separate  and  distinct  con- 
tract. 

In  Dmning  v.  Kemp,  4  Sandf.  147,  the  contract  was  for  the  sale 
and  delivery  of  carbon  during  the  fall  and  winter  following,  at 
various  times  as  the  defendant  might  require,  not  exceeding  forty- 
tons,  at  2  S-4  cents  per  pound,  in  parcels  of  20,000  pounds.  It 
was  held  **  that  these  separate  deliveries  are  to  be  considered  in 
their  nature  as  separate  contracts."  Oockbubn,  0.  J.,  in  refers 
ence  to  a  contract  for  the  sale  of  2,000  tons  of  iron,  **  delivery  in 
monthly  quantities  over  1871,  or  sooner  if  required,  the  delivery  of 
some  of  the  monthly  quantities  having  been  postponed  at  the  re- 
quest of  the  vendee,  who  afterward,  in  December,  1871,  demanded 
the  delivery  of  the  residue  of  the  2,000  tons,"  said:  "I  think  the 
postponement  had  the  effect  of  carrying  the  period  over  the  year 
1872,  but  that  the  defendants  could  not  be  called  upon  to  deliver 
1,000  tons  of  iron  at  one  time,  but  only  in  such  quantities  as  was 
originally  provided  for.  Tyea  v.  R.  dt  R  Iron  Co.,  10  Ex.  105.  And 
Wood's  Mayne  on  Dam.  251,  it  is  said:  ''But  where  the  contract 
is  to  deliver  goods  at  certain  periods  in  specified  quantities,  this  is 
in  fact  a  set  of  different  contracts." 

The  plamtiffs  have  fixed  by  their  orders  the  times  and  quanti- 
ties of  delivery,  and  the  contract  having  therefore  to  be  considered 
as  for  the  delivery  at  specified  periods  in  specified  quantities,  the 
failure  to  deliver  200  tons  in  the  month  of  September  was  a  breach 
of  the  contract,  occurring  on  the  last  day  of  the  month,  the  defend- 
ants having  the  entire  month  in  which  to  deliver.  The  plaintiffs, 
it  is  true,  had  the  right  to  waive  the  whole,  or  any  part  of  the 
September  delivery;  but  by  waiving  they  did  not  acquire  the  right 
to  carry  it  into  October,  and  order  200  tons  for  that  month,  and 
demand  also  the  deficiency  in  the  September  delivery.  This  would 
be  in  opposition  to  the  express  terms  of  the  contract,  that  the  de- 
livery required  in  any  one  month  shall  not  exceed  200  tons.  When 
the  plaintiffs  ordered  the  delivery  ot  200  tons  in  each  of  the  months 
of  September,  October  and  November,  they  fixed  the  periods  and 


D£GEHB£B  TEBM,  1884.  37 

Johnaon  ▼.  Allen. 

qnantities  of  deliveiy^  and  exhausted  their  right  to  order.  To 
^low  a  vendee,  who  has  the  right  to  determine  the  times  and  quan- 
tities  of  delivery,  the  right  to  change  at  pleasure  his  orders  when 
once  made,  may  result  in  putting  the  vendor  to  great  disadvantage 
and  injury^  and  place  him  in  a  situation  where  a  breach  of  his  con* 
tract  may  necessarily  occur.  The  presumption  should  be,  that  a 
vendor  intending  in  good  faith  to  fulfill  his  contracts,  will  arrange 
to  meet  the  orders  of  his  vendee,  having  been  once  given,  as  well 
as  his  engagements  with  others.  As  a  postponement  of  the  early 
deliveries  by  agreement,  or  on  request  of  either  party,  without  a 
provision  that  the  installments  are  to  accumulate,  will  operate  to 
cany  the  postponed  deliveries  over  to  a  month,  in  which  the  entire 
delivery  will  not  exceed  200  tons;  a  fortiori^  the  plaintiffs  cannot^ 
at  their  will,  shift  the  breaches  from  time  to  time,  and  thus  enable 
themselves  to  select  a  period  for  the  occurrence  of  the  breach,  when 
the  pricea  of  coal  are  rated  at  the  highest  during  the  season. 

It  is  the  general  rule  that  on  the  vendor's  failure  to  deliver  the 
goods  according  to  the  contract,  the  measure  of  damages  is  the 
difference  between  the  contract  price  and  the  market  price,  at  the 
place  where  and  the  time  when  they  should  have  been  delivered. 
2  Benj.  Sales,  §  1335;  SUuter  v.  WdObaum,  45  HI.  44;  Worthmi  v. 
WOmot,  30  Vt.  555;  Orand  Tower  Co.  v.  Phillips,  23  Wall.  471; 
Ro$e  V.  Bozeman,  41  Ala.  678;  itiles  v.  Miller,  12  Bush,  134.  There 
are  cases  in  which  special  damages  may  be  recovered;  but  no  special 
damages  are  claimed  in  this  case. 

As  there  was  no  market  price  for  the  coal  at  Coaling,  the  place 
of  delivery,  except  that  made  by  the  defendants,  and  as  the  de- 
fendants knew  that  the  coal  was  purchased  to  be  used  in  Tuska- 
loosa,  this  being  the  nearest  market,  the  measure  of  damages  is 
the  difference  between  the  market  price  m  Tuskalooso  and  the  con- 
tract price,  with  the  expense  of  transportation  added.  Qrand 
Tower  Co.  v.  Phillips,  23  Wq.lL  471;  Ward  v.  Reynolds,  32  Ala.  384; 
Posier  v.  Rodgers,  57  Ala.  606. 

Where  the  goods  are  to  be  delivered  by  installments,  and  there  is 
a  failure  to  deliver  two  or  more,  or  all  of  the  installments,  the 
proper  measure  of  damages  is  the  sum  of  the  differences  between 
the  contract  and  market  prices^  of  the  quantity  of  each  installment 
not  delivered  at  the  respective  times  of  delivery,  and  the  place  of 
delivery;  each  of  the  failures  to  deliver  constituting  a  separate  and 
distinct  breach.     In  an  action  on  a  contract  for  the  sale  of  500  tons 
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of  iroa,  to  be  delivered  in  about  equal  quantities  in  the  months  of 
September,  October  and  November,  1871,  the  vendor  having  failed 
to  deliver  any  iron,  it  was  held  that  the  measure  of  damages  was 
the  sum  of  the  three  differences  between  the  contract  and  market 
prices  of  one-third  of  the  entire  quantity  of  iron  at  the  end  of  the 
three  months  respectively.     Brown  v.  MvUer,  7  Ex.  319. 

In  Roper  v.Johnsony  L.  B.,  8  G.  P'  167,  the  defendant  agreed 
to  sell  to  plaintiffs  a  fixed  quantity  of  coal,  at  an  agi-eed  price,  to 
b^  delivered  during  the  months  of  May,  June,  July  and  August. 
The  defendant  requested  the  plaintiffs,  on  the  last  of  May,  to  con- 
sider the  contract  cancelled,  to  which  the  plaintiffs  did  not  assent;^ 
and  the  defendant  having  refused,  in  June,  to  deliver  any  coal,  the 
plaintiffs  brought  the  action  for  the  breach  on  the  3d  of  July.  The 
evidence  showed  that  the  price  of  coal  had  risen  during  the  whole 
6f  the  month  of  May,  and  was  still  rising  at  the  time  of  trials 
which  was  in  August.  It  was  held:  **  That  in  the  absence  of 
evidence  on  the  part  of  the  defendant  that  the  plaintiffs  could  have 
obtained  a  new  contract  on  such  terms  as  to  mitigate  their  loss,  the 
true  measure  of  damages  was  the  sum  of  the  differences  between 
the  contract  price  and  the  market  price  at  the  several  periods  of 
delivery,  notwithstanding  that  the  last  period  had  not  elapsed 
when  the  action  was  brought,  or  when  the  cause  was  tried."  Wood 
Mayne  Dam.,  §  206;  2  Benj.  Sales,  §§  1331,  133\»,  1333;  Shrsve  y. 
Brewton^  61  Penn.  St.  176. 

Although  one  of  the  propositions  asserted  in  the  general  charge 
is  in  conflict  with  these  rules,  we  cannot  reverse  on  that  account. 
The  charge  contains  several  separate  and  severable  clauses,  and  the 
exception  is  to  the  entire  charge.  Some  parts  of  the  general  charge 
are  free  from  error.  In  such  case,  the  exception  must  point  out 
the  part  of  the  charge  supposed  to  be  erroneous.  Farley  v.  State, 
n  Ala.  170. 

The  court  however  should  have  given  the  first  instruction  re- 
quested by  the  defendant.  It  asserts  the  legal  propositions,  that 
on  the  order  of  plaintiffs  for  the  delivery  of  two  hundred  tons  of 
coal,  in  each  of  the  first  and  second  months  of  the  contract,  it  was 
the  duty  of  the  defendants  to  have  delivered  the  coal  for  each  of 
said  months  during  the  continuance  of  each,  and  the  failure  to  so 
deliver  was  o  breach  of  the  contract;  and  that  '^thc  measure  of 
damages  is  the  price  of  the  coal  at  the  time  of  the  breach  of  said 
contract,  and  not  at  a  subsequent  tune,  from  which  is  to  be  de- 
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ducted  the  price  which  plaintiffs  were  to  have  paid  for  said  coal  if 
it  had  heen  delivered."  The  charge,  construed  as  an  entirety,  and 
in  connection  with  the  evidence,  asserts  the  general  rule  correctly. 
It  might  have  been  prepared  with  more  specific  reference  to  the 
special  aspects  of  the  case,  and  so  as  to  give  the  jury  a  clearer  and 
more  definite  understanding  of  the  rules  by  which  they  were  to  be 
goremed  in  assessing  the  damages;  but  it  was  not  calculated  to 
mislead  the  jury,  in  favor  of  the  defendants.  The  qualifying  words 
''not  at  a  subsequent  time,'/  correctly  restricted  the  inquiry  of  the 
joiy,  in  assessing  the  damages,  to  the  price  of  coal  at  the  time  of 
the  breach.  To  permit  a  departure  will  give  the  jury  a  latitude  as 
to  the  amount  of  damages,  where  by  selecting  the  time  of  highest 
price,  they  may  impose  damages  in  their  nature  exemplary.  The 
purpose  of  the  rule  is  to  allow  the  plaintiffs  a  just  compensation 
for  the  loss  sustained,  without  regard  to  the  motive  of  the  defend- 
fiits,  and  notwithstanding  they  offer  no  excuse  for  their  failure  to 
fulfill  the  terms  of  a  contract,  which  they  were  morally  and  legally 
bound  to  perform. 

Aooording  to  the  rules  herein  expressed,  when  the  plaintiffs 
ordered  the  delivery  of  two  hundred  tons  in  each  of  the  months  of 
September  and  October,  they  were  not  authorized  to  order  more 
than  one  hundred  tons  to  be  delivered  in  November.  But  it  ap* 
pears  that  the  defendants  delivered  one  hundred  and  twelve  tons 
in  November,  and  also  made  deliveries  in  December  and  January 
following,  which  were  accepted  by  the  plaintiffs.  The  acceptance 
of  these  subsequent  deliveries  was  a  waiver,  pro  tantOy  of  the  ante- 
cedent breaches.  We  have  had  some  hesitation  in  determining 
what  disposition  should  be  made  of  these  subsequent  deliveries.  It 
seems  that  the  rule  regulating  the  appropriation  of  payments,  fur- 
nishes the  closest  and  a  sure  analogy;  that  is  where  there  are  several 
demands,  or  a  running  account  consisting  of  several  items  of  debit 
and  credit,  a  general  payment  in  the  absence  of  any  specific  appro- 
priation by  either  party,  will  ordinarily  be  applied  to  the  discharge 
of  the  demands  in  the  order  of  maturity,  or  of  the  items  of  debit 
antecedently  due  in  the  order  of  the  account,  unless  facts  exist 
showing,  that  according  to  the  justice  and  equity  of  the  case,  a  dif- 
ferent application  should  be  made.  2  GreenL  Ev.,  §533;  Ear* 
rison  v.  Johnston,  27  Ala.  445.  By  this  rule  the  excess  of  the 
November  delivery,  and  the  deliveries  in  December  and  January, 
should  be  appropriated  to  the  satisfaction,  first,  of  the  breach  in 
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{September,  and  then  of  the  breach  in  October.  We  are  unable  to 
do  more  than  lay  down  a  general  rule,  as  on  another  trial  the  court 
will  no  doubt  adopt  the  conatmction  allowing  the  defendants  until 
the  12th  of  October  to  fill  the  order  for  the  first  month,  and  until 
the  12th  of  November  to  fill  the  order  for  the  second  month;  and  the 
record  does  not  enable  us  to  ascertain  the  specific  dates  of  the  dif- 
ferent deliyeries  in  October  and  November. 

lUversed  and  remandetL 


OwxK  y.  Statb. 
en  AU.«K.) 

CHminallaiw^  evidence — hueband  wid  ^Bfflf, 

9 

On  a  eriminal  trial  a  woman  was  allowed  to  testify,  for  the  State,  to  eertain 
conduct  of  the  prisoner  which  came  to  her  knowledge  bj  reason  of  her  liv- 
ing with  him  as  his  wife.  After  the  commission  of  the  crime  and  before 
the  trial  the  prisoner  and  the  witness  were  divorced.  Held,  that  the  admis- 
sion was  error. 

CONYIOTION  of  burglary.  The  defendant's  wife  testified  for 
the  prosecution  that  the  defendant  was  out  very  late  the 
night  of  the  burglary,  but  brought  nothing  with  him  on  his  return ; 
that  she  afterward  saw  him  with  $50  or  $60  in  money,  and  counted 
it  for  him;  that  he  went  to  Leighton  about  Ohristmas,  and  bought 
clothes  for  himself,  a  mattress,  bed-clothes,  etc. ;  and  that  all  this 
occurred  while  they  were  living  together  as  man  and  wife,  and  be- 
fore the  decree  of  divorce  was  rendered. 

W.  P.  Chitwood  and  Jaa.  Jacksim,  for  appellant. 

Thos.  If.  MeOMlan,  attorney-general,  and  Tko9.  M.  Peters,  contra. 

Stonb,  0.  J.  [Omitting  a  minor  point.]  Between  the  time  of 
the  alleged  commission  of  the  offense  and  the  trial  in  the  Circuit 
Court,  the  prisoner  and  his  wife,  Gelia  Owen,  were  divorced,  the 
one  from  the  other.  She  was  offered  as  a  witness  against  defendant; 
her  competency  was  objected  to,  the  objections  overruled,  and  she 
was  allowed  to  testify.  Her  testimony  did  not  disclose  any  con- 
versations she  had  had  with  the  prisoner,  nor  any  docbirationft 
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made  by  him.  It  related  to  conduct  of  the  priaoner  on  the  night 
of  the  alleged  burglary,  and  afterward,  all  during  the  time  they 
were  living  together  as  husband  and  wife.  Some  of  her  statements 
relate  to  €)onduct  of  his,  which  would  not  likely  have  come  to  her 
knowledge  in  its  details,  if  they  had  not  been  husband  and  wife. 
As  to  other  portions  of  her  statements,  they  came  to  her  knowledge 
merely  by  the  circumstance  of  her  presence,  and  do  not  appear  to 
have  resulted  from  the  relation  she  sustained  to  him,  farther  than 
that  relation  caused  or  contributed  to  her  presence  at  the  time  and 
place  of  their  occurrence. 

There  is  a  well  defined  rule  of  law,  that  any  transaction  or  com- 
munication between  husband  and  wife,  which  does  not  on 
its  face  appear  to  have  been  intended  to  be  public,  or  to  become 
80^  is  shielded  by  the  sacredness  of  the  relation  from  the  public 
eye;  and  neither  is  a  competent  witness  to  testify  as  to  such  trans- 
action or  communication,  when  the  interests  of  the  other  are 
iuYolTed.  This  rule  rests  on  the  ground  of  public  policy,  and 
stands  unchanged,  even  after  the  marriage  relation  is  dissolved  by 
the  death  of  one  of  the  parties,  or  by  judicial  sentence.  When 
howeyer  the  conduct  or  transaction  is  in  no  sense  traceable  to  their 
relation  of  husband  and  wife  and  the  confidence  it  inspires^  but  in 
its  nature  is  as  likely  to  have  occurred  before  the  public  as  in  pri- 
Tate,  there  are  authorities  which  hold^  that  after  the  marriage  is 
dissolved,  the  parties  or  survivor,  as  the  case  may  be,  are  compe- 
tent in  civil  cases,  to  testify  for  and  against  each  other.  Beveridge 
V.  MifUer,  1  Oar.ft  P.  364;  s.  0.,  11  Eng.  0.  L.  421;  Edgell  v.  B&n^ 
neii,  7  Vt.  534;  Wotirich  v.  Freeman,  71  N.  T.  601;  Coffin  Y.Jones, 
13  Pick.  441;  PaitouY.  Wilson,  2  Lea,  101,  112;  Sianford  v.  Mur- 
phy,  63  Ga.  410;  Brovm  v.  Wood  (on  statute),  121  Mass.  137;  West- 
erman  v.  Westerman  (on  statute),  25  Ohio  St.  500.  See  also  Ave- 
son  V.  Ld.  Kinnardy  6  East,  132;  Raynes  v.  BehneU,  114  Mass. 
424. 

The  following  cases  are  variant  from  the  foregoing:  tSietn  v. 
Bowman,  13  Pet.  209;  Robin  v.  Eing,  2  Leigh,  140;  Terry  v. 
Belcher^  Baily,  568;  Barnes  y.  Oamack,  1  Barb.  392;  Succession  of 
Anne,  33  La.  Ann.  1317;  Doker  v.  ffasler,  Ryan  ft  Moody,  198;  s. 
€.,  21  Eng.  0.  L.  416.  Oonsult  also  the  following  authorities: 
Woods  V.  State,  76  Ala.  35;  1  Greenl.  Ev.,  §§  254,  334,  335,  337; 
Whart.  Gr.  Ev.,  §  400.  This  rule,  as  applicable  to  civil  cases,  is 
laid  down  in  Gordon  v.  Ttoeedy,  71  Ala.  202. 
Vol..  LVI  —  6 
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in  the  caae  of  State  y.  Jolly,  3  Dev.  &  Bat  lu,  IIQ;  s.  c,  3^. 
Am.  Dec.  656,  the  doctrine  was  considered  in  refereikce  to  a  Stata 
prosecution;  and  it  was  held  that  the  husband,  though  divorced 
from  his  wife,  was  incompetent  to  prove  criminal  conduct  on  the 
wife's  part  No  question  of  confidence  growing  out  pf  the  mar- 
riage relation  appears  to  have  been  presented  in  that  case. .  It  wa& 
rested  on  general  principles  of  public  policy. 
'  In  favor  of  the  North  Carolina  decision,. and  of;  the  doctrine  of 
absolute  exclusion  in  State  prosecutions,  we  can  well  imagine  that 
very  embarrassing  questions  might  arise  on  cross-examinatioiiy 
which  would  necessarily  result  in  eliciting  only  garbled  statements 
of  fact,  or  of  tearing  away  the  veil  which  hides  from  the  pablio. 
gaze  the  sacred  confidences  which  subsist  between  husband,  and 
wife*    The  testimony  should  not  have  beea  admitted'. 

Reversed  and  retnanded. 


Ohapmaw  v.  Statb, 

•  •  •  I  . 

(78  Ala.  488.) 
Criminal  la/w  —  oMauU  —  unloaded  gun. 

Aiming  an  nnloaded  gnn  at  a  person  within  shooting  distance,  in  saeh  manner 
as  to  terrifj  him,  be  not  knowing  that  the  gnn  is  not  loaded,  will  Aot  sup- 
port a  oonyiction  for  a  criminal  assault. 

i^ONVIOTION  of  assault.    The  opinion  states  the  case. 

H,  D.  Clayton,  Jr.,  tor  appellant. 

ThoB.  N.  McClellan,  attorney-general,  for  State. 

SoMBBYiLLE,  J.  The  defendant  was  indicted  for  an  assault  and 
battery  upon  the  person  of  one  McLeod,  and  was  convicted  of  a 
mere  assault. 

It  majr  be  that  if  the  indictment  had  been  for  robbery,  the  facts 
in  evidence  would  have  sustained  the  allegation  of  an  assault, 
which  in  cases  of  that  nature,  is  often  merely  constructiye;  for 
every  attempt  at  robbery,  or  to  commit  rape,  or  to  do  other  like 
personal  injury,  involves  within  it  the  idea  of  an  assault^  either 
actual  or  constructive. 
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The  present  convietion  however  can  be  sustained  only  on  the 
theory  that  it  was  an  assault  for  the  defendant  to  present  or  aim 
an  unloaded  gun  at  the  person  charged  to  be  assaulted,  in  such  a 
menacing  manner  as  to  terrify  him^  and  within  such  distance  as  to 
have  been  dangerous  had  the  weapon  been  loaded  and  discharged. 
On  this  question,  the  adjudged  cases,  both  in  this*  country  and  in 
England,  are  not  agreed,  and  a  like  dijSerence  of  opinion  prevails 
jimong  the  most  learned  commentators  on  the  law.    We  have  had 
occasion  to  examine  these  authorities  with  some  care,  on  more 
occasions  than  the  present;  and  we  are  of  the  opinion  that  the  bet- 
ter view  is  that  presenting  an  unloaded  gun  at  one  who  supposes  it 
to  be  loaded,  although  within  the  distance  the  gun  would  carry  if 
loaded  is  not,  without  more,  such  an  assault  as  can  be  punished 
criminally,  although  it  may  sustain  a  civil  suit  for  damages.     The 
conflict  of  authorities  on  the  subject  is  greatly  attributable  to  a 
failure  to  observe  the  distinction  between  these  two  classes  of  cases. 
A  civil  a<^tion  would  rest  upon  the  invasion  of  a  person's  **  right  to 
live  in  society  without  being  put  in  fear  of  personal  harm; "  and 
can  often  be  sustained  by  proof  of  a  negligent  act  resulting  in  un- 
intentional injury.    Peterson  v.  Raffner,  59  Ind.  130;  s.  c,  26  Am. 
Bep.  81;  Cooley  Torts,  161.     An  indictment  for  the  same  act  could 
be  sustained  only  upon  satisfactory  proof  of  criminal  intention  to 
do  personal  harm  to  another  by  violence.     Stale  v.  Davis^  1  Ired. 
Ll  125;  s.  c,  35  Am.  Dec.  735.     The  approved  definition  of  an 
assault  involves  the  idea  of  an  inchoate  violence  to  the  person  of 
another,  with  the  present  means  of  carrying  the  intent  into  effect. 
2  Greenl.  Ev.,  §  82;  Roscoe's  Cr.  Ev.  (7th  ed.)  296;  Peopley.  Lilley, 
43  Mich.  521.     Most  of  our  decisions  recognize  the  old  view  of  tlie 
text-books,  that  there  can  be  no  criminal  assault  without  a  present 
intention,  as  well  as  present  ability  of  using  some  violence  against 
Ihe  person  of  another.     1  Russ.  Cr.  (9th  ed.)  1019;  State  v.  Black- 
wen,  9  Ala.  79;  Johnson  v.  State,  43  Ala.  354.    In  Lawson  v.  State, 
30  Ala.  14,  it  was  said,  that  'Ho  constitute  an  assault,  there  must 
be  the  commencement  of  an  act,  which  if  not  prevented,  would 
produce  a  battery."    The  case  of  Balknm  v.  State,  40  Ala.  671, 
which  was  decided  by  a  divided  court,  probably  does  not  harmonize 
with  the  foregoing  decisions. 

^  It  is  true  that  some  of  the  modem  text-writers  define  an  assault 
as  an  apparent  attempt  by  violence  to  do  corporal  hurt  to  another, 
thus  ignoring  entirely  all  question  of  any  criminal  intent,  on  the 
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part  of  the  perpetrator.  1  Whart.  Or.  Ev.,  §  603;  2  Bish.  Cr.  Law, 
§  32.  The  true  test  cannot  be  the  mere  tendency  of  an  act  to  pro* 
dace  a  breach  of  the  peace;  for  opprobrious  language  has  this  ten- 
dency, and  no  words,  however  violent  or  abusive,  can  at  common 
law  constitute  an  Assault.  It  is  unquestionably  true,  that  an  appa- 
rent attempt  to  do  corporal  injury  to  another  may  often  justify 
the  latter  in  promptly  resorting  to  measures  of  self-defense.  But 
this  is  not  because  such  apparent  attempt  is  itself  a  breach  of  the 
peace,  for  it  may  be  an  act  entirely  innocent.  It  is  rather  because 
the  person  who  supposes  himself  to  be  assaulted  has  a  right  to  act 
upon  appearances,  where  they  create  reasonable  grounds  from 
which  to  apprehend  imminent  peril.  There  can  be  no  difference 
in  reason  between  presenting  an  nnloaded  gun  at  an  antagonist  in 
an  affray,  and  presenting  a  walking-cane  as  if  to  shoot,  provided 
he  honestly  believes,  and  from  the  circumstances  has  reasonable 
ground  to  believe  that  the  cane  was  a  loaded  gun.  Each  act  is  a 
mere  menace,  the  one  equally  with  the  other;  and  mere  menaces, 
whether  by  words  or  acts,  without  intent  or  ability  to  injure,  are 
not  punishable  crimes,  although  they  may  often  constitute  suffi- 
cient ground  for.  a  civil  action  for  damages.  The  test  moreover  in 
criminal  cases  cannot  be  the  mere  fact  of  unlawfully  putting  one 
in  fear,  or  creating  alarm  in  the  mind;  for  one  may  obviously  be 
assaulted,  although  in  complete  ignorance  of  the  fact,  and  there- 
fore entirely  free  from  alarm.  People  v.  LiUey,  43  Mich.  525.  And 
one  may  be  put  in  fear  under  pretense  of  begging,  as  in  Taplin^s 
case,  occurring  during  the  riots  in  London,  decided  in  1780,  and 
reported  in  2  East  P.  C.  712,  and  cited  in  many  of  the  other  old 
authorities.  These  views  are  sustained  by  the  spirit  of  our  own 
adjudged  cases,  cited  above,  as  well  as  by  the  following  authorities, 
which  are  directly  in  point.  2  OreenL  Or.  Law  Bep.  and  note  on 
pages  271-275,  where  all  cases  are  fully  reviewed;  2  Add.  Torts 
(Wood's  ed.,  1881),  §  788,  note  1,  pp.  4-7;  Eoscoe  Crim.  Ev.  (*7th 
ed.)  296;  1  Russ.  Cr.  (9th  ed.)  1020;  Blake  v.  Barnard,  9  0.  &  P. 
626;  Reg.  v.  James,  1  0.  ft  P.  530;  Robinson  v.  Stale,  81  Tex.  170; 
McKay  v.  Stale,  44  Tex.  43;  State  v.  Davis,  1  Ired.  (Law)  125; 
8.  c,  35  Am.  Dec.  735. 

The  opposite  view  is  sustained  by  the  following  authors  and  ad- 
judged cases.  7  Bish.  Or.  Law  (7th  ed.),  §  32;  1  Whart  Or.  Law 
(9th  ed.),  §§603, 182;  Reg.  v.  St.  George,  9  0.  ft  P.  483;  Com.  v. 
White,  110  Mass.  407;  StaU  v.  Shepard,  10  Iowa,  126;  State  v. 
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Smiih,  2  Humph.  457.  See  also  3  GreenL  Et.  (14th  ed.),  §  50,  note 
b;  1  Arch.  Or-  Pr.  &  PL  (Pomeroy's  ed.)  d07,  282-283;  Slate  v. 
Bmedid,  11  Vt  238 ;  s.  c,  34  Am.  Dec.  688;  Staie  y.  IfMy,  74  X. 
C.  485;  8.  a,  21  Am.  Rep.  496. 

The  ToliiigB  of  the  court  were  opposed  to  these  riews,  and  the 
judgment  most  therefore  be  reyersed  and  the  cause  remanded. 

Judgmeni  revitMtL 


Olabk  t.  Stati» 

era  Ala.  474.) 

CHminal  taw — evidence — eraee-eguminaiian  of  prieoner* 

Tlitt-pflBQiier  on  a  trial  for  murder,  having  given  teetimony  on  hia  own  behif  f« 
majr  not  be  asked  on  croea-examination  if  he  did  not  "  belong  to  the  Jesse 
James  gang.*^ 

riONVIOTION  of  murder.    The  head-note  states  the  point 

ITkoM.  Ifi  McCUOan,  attorney-general,  for  State. 

Gloftok,  J.  [Omitting  minor  points.]  By  statute,  ''on  the 
trial  of  all  indictments,  complaints  or  other  criminal  proceedings, 
the  person  on  trial  shall,  at  his  own  request,  but  not  otherwise,  be 
a  competent  witness;  and  his  failure  to  make  such  request  shall 
not  create  any  presumption  against  him,  nor  be  the  subject  of 
comment  by  counsel.'*  Acts  1884-5,  p.  139.  In  Brandon  y.  People, 
42  N*  Y.  265,  the  defendant  was  on  trial  for  grand  larceny.  She 
was  sworn  as  a  witness  on  her  own  behalf,  under  a  statute  similar 
to  ours,  and  on  cross-examination  was  asked  if  she  had  not  been 
arrested  before  the  theft.  The  question  was  objected  to  as  an  at- 
tack upon  her  character,  which  she  had  not  herself  put  in  issue. 
The  court  held  the  question  was  a  proper  one,  and  no  suggestion  of 
priyUeges  haying  been  made,  the  objection  was  properly  oyerruled. 
It  is  said:  ''She  elected  howeyer  to  make  herself  a  witness. 
She  became  and  was  a  competent  witness.  For  this  purpose 
she  left  her  position  as  a  defendant,  and  while  upon  the  stand, 
was  subject  to  the  same  rules,  and  called  to  submit  to  the  same 

*See  note,  27  Am.  Rep.  140. 
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tests,  which  could  by  law  be  applied  to  other  witnesses."  It 
^eeins  that  the  rule  as  thus  stated  has  been  followed  in  sabse- 
qnent  cases,  and  in  other  States,  under  similar  statutes,  it  has  been 
declared  in  general  and  unqualified  terms,  that  a  defendant,  vol- 
untarily becoming  a  witness,  occupies  for  the  time  being  such 
position,  and  subjects  himself  to  the  same  tests,  which  by  law  could 
be  applied  to  other  witnesses.  State  v.  ObeVy  52  N.  H.  459;  s.  c, 
13  Am.  Hep.  88;  Fletcher  y.  State,  49  Ind.  124;  s.  c,  19  Am.  Rep. 
673;  StaU  v.  Wentworth,  65  Me.  224;  8,  c,  20  Am.  Bep.  688. 
Judge  CooLEY  has  expressed  wholly  adYerse  views.  Speaking  of 
the  statutes  which  allow  the  accused  to  gfve  evidence,  he  observes: 
''The  statutes  however  cannot  be  so  construed  as  to  authorize  com- 
pulsory process  against  an  accused,  to  compel  him  to  disclose  more 
than  he  chooses;  they  do  not  so  far  change  the  old  system  as  to 
establish  an  inquisitorial  process  for  obtaining  evidence;  they  con- 
fer a  privilege  which  the  defendant  may  use  at  his  option.  If  he 
does  not  choose  to  avail  himself  of  it,  unfavorable  inferences  are 
not  to  be  drawn  to  his  prejudice  from  that  circumstance;  and  if  he 
does  testify,  he  is  at  liberty  to  stop  at  any  point  he  chooses,  and  it 
must  be  left  to  the  jury  to  give  a  statement,  which  he  declines  to 
make  a  full  one,  such  weight  as  under  the  circumstances  they 
think  it  entitled  to.  Cooley  Const.  Lim.  385.  It  may  be  that  the 
learned  author's  mind  was  specially  directed  to  the  statute  of  Michi- 
^n,  which  allowed  the  accused  to  make  an  unsworn  statement, 
but  subject  to  be  cross-examined  on  such  statement.  If  the  ob. 
nervations  apply  to  statutes  which  permit  a  defendant  to  become  a 
witness,  sworn  and  examined  as  such,  we  cannot  concur  in  a  construc- 
tion which  authorizes  the  accused,  after  exercising  his  option,  and 
while  occupying  the  position  of  a  witness,  to  disclose  and  to  decline 
to  disclose  such  facts  as  may,  in  his  opinion,  suit  his  convenience  and 
interest,  leaving  his  refusal  to  make  full  answers  merely  to  be  con*' 
sidered  by  the  jury  in  weighing  his  evidence.  Neither  do  we  as- 
sent to  the  principle  asserted  in  Brandon  v.  People,  supra,  to  the 
effect  that  the  accused  in  becoming  a  witness,  abandoned  his  posi- 
tion as  a  defendant  for  the  time  being,  and  is  not  to  be  regarded 
other  than  as  a  witness.  The  proper  construction  of  the  statute  is 
that  which  best  harmonizes  the  obligations  and  duties  of  the  ac- 
cused as  a  witness  with  his  rights  as  a  defendant,  which  con- 
siders him  as  occupying,  while  testifying,  the  dual  relation  of  wit* 
ness  and  defendant. 
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The  pnrpoBe  of  the  statute  is  the  protection  of  the  innocent 
Against  punishment,  founded  on  the  same  humane  policy  which  re- 
-qaires  satisfaction  of  guilt  beyond  a  reasonable  doubt  as  requisitid 
to  couTiction,  and  was  not  intended  as  a  trap  to  catch  the  unwary^ 
The  design  was  to  afford  the  accused  an  opportunity  to  put  the  en- 
tire case  before  the  jury,  who  are  to  determine  the  weight  and  suf- 
ficiency of  his  evidence,  on  the  basis  of  consistency  and  corrobora^- 
tion.  When  the  defendant  voluntarily  becomes  a  witness,  he 
assumes  the  duty  and  obligation  to  tell  the  truth,  and  the  whole 
truth;  and  the  teats  to  which  he  subjects  himself  are,  cross-exami- 
nation relating  to  any  matter  connected  with  the  transaction,  or 
pertinent  to  the  issue,  and  impeachment  by  assailing  his  general 
character,  or  by  proof  of  contradictory  statements  on  other  occa- 
sions. As  to  any  fact  or  circumstance  relevant  to  the  issue,  or 
which  sheds  light  upon  the  commission  and  character  of  the  offense, 
though  inculpatory,  he  waives  his  constitutional  right  to  protection 
against  being  compelled  to  give  evidence  against  himself.  But  the 
waiver  extends  no  farther  than  all  such  facts  and  circumstances  as 
may  tend  to  illustrate  the  particular  offense  charged. 

We  do  not  underestimate  the  necessity,  importance,  and  efficacy 
of  a  thorough,  searching  and  proper  cross-examination,  to  elicit 
truth  and  expose  falsehood,  in  the  case  of  an  unwilling,  prejudiced, 
or  perjured  witness.  This  court,  by  past  decisions,  has  been  liberal 
in  the  latitude  allowed  to  cross-examination,  wherein  much  must 
necessarily  be  left  to  the  discretion  of  the  trial  court,  who  sees  the 
conduct,  demeanor,  and  disposition  of  the  witness,  which  cannot 
be  portrayed  by  word-painting.  If  it  were  conceded  that  when  a 
person  is  undergoing  examination,  who  occupies  only  the  relation 
of  a  witness,  inquiries  may  be  made  into  past  transactions,  accusa- 
tions of  crime,  and  arrests  and  imprisonment  for  alleged  offenses, 
as  affecting  his  credibility  —  to  what  extent  such  injuries  may  go 
we  do  not  decide;  -the  question  presents  a  different  phase  when 
such  inquiries  are  made  of  a  defendant,  though  availing  himself  of 
the  privilege  of  the  statute,  and  at  his  own  request  becoming  a  wit- 
ness. When  there  is  only  the  relation  of  a  witness,  the  defendant 
may  not  be  affected,  other  than  as  the  credibility  of  one  of  his  wit- 
nesses may  be  impaired;  but  when  the  accused  is  himself  the  wit- 
ness, not  only  may  his  credibility  as  a  witness  be  affected,  but  his 
conviction  may  be  obtained  on  his  real  or  supposed  commission  of 
other  and  distinct  offenses,  when  the  evidence  otherwise  is  in  itself 
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insafBcient  To  avoid  such  injasticey  and  to  secure  to  the  defend* 
ant  a  fair  and  impartial  trial  in  the  sense  guaranteed  by  the  law, 
the  waiver  of  the  constitutional  immunity  from  compulsory  self- 
examination  should  not  be  extended  beyond  facts  which  may  be 
testified  to  by  other  witnesses,  or  which  may  be  relevant  to  the 
issue,  or  may  tend  to  elucidate  it  Within  these  limits,  the  fullest 
cross-examination  should  be  allowed;  but  its  range  into  inquiries 
respecting  past  transactions  and  offenses  separate  and  distinct, 
is  prohibited  by  the  constitutional  inhibition. 

In  People  v.  Brovm,  72  N^  Y.  571;  8,  o.,  28  Am.  Bep.  183, 
Ohuboh,  0.  J.,  says:  *^  I  am  of  the  opinion  that  the  cross-exami- 
nation of  persons  who  are  witnesses  in  their  own  behalf,  when  on 
trial  for  criminal  offenses,  should  in  general  be-  limited  to  matters 
pertinent  to  the  issue,  or  such  as  may  be  proved  by  other  witnesses. 
I  believe  such  a  rule  necessary  to  prevent  a  conviction  for  one  of- 
fense by  proof  that  the  accused  may  have  been  guilty  of  others. 
Such  a  result  can  only  be  avoided,  practically,  by  the  observance  of 
this  rule/'  The  case  was  distinguished  from  Brandon  v^  People, 
supra,  in  that  the  privilege  was  claimed,  and  was  not  in  the  Bran- 
don  case.  It  was  further  held,  the  rule  that  the  privilege  must  be 
claimed  by  the  witness,  and  that  the  objection  cannot  be  made  by 
a  party,  does  not  apply;  that  the  defendant,  by  taking  the  stand  as 
a  witness,  is  not  deprived  of  his  rights  as  a  party,  and  his  counsel 
may  speak  for  him.  In  our  opinion,  a  general  objection  taken  by 
counsel,  through  whom  a  defendant  has  a  right  to  be  heard,  no 
specified  ground  of  objection  being  stated,  and  without  claiming 
the  privilege  in  terms,  is  sufficient.  A  mere  objection  excludes  an 
implied  waiver  of  the  constitutional  protection.  The  statute  was 
not  designed  to  expose  the  past  life  of  a  defendant,  his  real  or  sus- 
pected crimes  or  immoralities,  to  inquisitorial  inquiries.  Other- 
wise, in  the  words  of  Judge  Ooolby,  ''  the  statute  must  have  set 
aside  and  overruled  the  constitutional  maxim,  which  protects  an 
accused  party  against  being  compelled  to  testify  against  himself, 
and  the  statutory  privilege  becomes  a  snare  and  a  danger."  And 
as  Campbell,  J.,  says,  in  People  v.  Thomas^  9  Mich.  314:  ''But 
perhaps  the  worst  evil  would  be  the  degradation  of  'Our  criminal 
jurisprudence,  by  converting  it  into  an  inquisitory  system,  from 
which  we  have  been  thus  far  happily  delivered.'' 

The  question  propounded  on  cross-examination  to  the  defendant, 
while  being  examined  as  a  witness,  is,  ''  Did  yon  not  belong  to  the 
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J«08e  James  gang?''  It  may  be  said  to  be  matter  of  history  that 
inch  gang  was  composed  of  desperadoes  and  outlaws,  with  a  career 
atrocious  with  robberies  and  murders.  Suspicion  of  association 
therewith  is  condemnation  in  public  estimation,  degrades,  crimi- 
nates,  and  excludes  public  sympathy.  The  question  related  to  a  mat- 
ter not  pertinent  to  the  issue,  nor  involved  directly  or  indirectly 
in  the  offense  for  which  the  defendant  was  on  trial,  was  only  cal- 
culated to  unduly  prejudice  him  in  the  mind  of  the  jury,  and  on 
objection,  should  have  been  excluded. 
We  discover  no  error  in  the  other  rulings  of  the  court 

JudffinetU  reversed  and  cause  remamML 


Adams  v.  Thobhtov. 

<78  AlA.  m.) 

Aidenee — of  frond  —  meagwre  ofpreqf. 

1b  a  dvil  ease,  an  instraction  that "  to  justify  the  Impatation  of  fraud  the  facts 
niiiat  be  saeb  that  tbey  are  not  explicable  on  any  other  reasonable  hypothe- 
sli"  ia  error.* 

ACTION  on  an  attachment  bond.    The  head-note  states  the 
point. 

H.  C,  Semple,  for  appellant. 

Sayre  d  Oraves^  and  Waits  di  Son^  contra. 

Stone,  C.  J.  The  questions  presented  by  this  record  arise  on 
charges  given  and  refused.  We  will  consider  only  such  as  are 
pressed  in  argument  before  ns. 

The  fifth  charge  given  at  the  instance  of  the  plaintiffs  is  in  the 
following  language:  '*  Frand  is  not  by  law,  or  in  common  charity, 
imputable,  when  the  facts  and  circumstances  out  of  which  it  is 
supposed  to  arise  may  consist  with  purity  of  intention.  To  justify 
the  imputation  of  fraud,  the  facts  must  be  such  that  they  are  not 
explicable  on  any  other  reasonable  hypothesis."  The  objection  to 
the  charge  is,  that  in  its  second  clause  it  exacts  too  high  a  measure  of 

*  See  Hills  v.  Goodyear  (4  I>ea.  283),  40  Am.  Rep.  5. 

Vol.  LVI  — 7 


50  ALABAMA, 


Adams  ▼.  Thornton. 


proof,  when  fraud  is  sought  to  be  established.  This  charge  was,  in 
substance,  copied  from  the  language  in  this  court  m  Tompkins  v. 
NichoUj  53  Ala.  197,  which  was  itself  copied  from  Steele  y.  Kinhle, 
3  Ala.  352,  opinion  by  Ormond,  J.  This  strong  statement  of  the 
principle  was  scarcely  called  for  by  the  facts  in  either  of  those  cases; 
but  some  authorities  may  be  found  which  state  the  principle  in 
substantially  the  same  terms.  Lyman  v.  Cressford,  15  Iowa,  229; 
SchqfieldY.  Blind,  33  Iowa,  175;  Dallam  t.  Renshaw,  26  Mo.  533. 
So  in  Bump  Fraud.  Cony.  (3d  ed.)  603,  it  is  said:  ''Fraud  will 
never  be  imputed,  when  the  circumstances  and  facts  upon  which 
it  is  predicated  may  consist  with  honesty  and  purity  of  intention.'* 
In  support  of  the  principle  as  stated  in  Tatnpkins  y.  NtcJiols^ 
supra,  three  former  rulings  of  this  court  are  cited.  Steele  y.  J^in- 
hie,  supra  ;  Smith  y.  Br.  Bank,  21  Ala.  125,  and  Ala.  Life  Ins. 
Co.  y.  Pettway,  24  Ala.  566.  The  last  named  two  authorities  do 
not  support  the  principle  for  which  they  are  cited.  Bump,  in  hia 
treatise  on  Fraudulent  Conveyances,  602-5,  says:  ''Fraud  in  the 
transfer  of  goods  or  land  may  be  shown  by  the  same  amount  of 
proof  as  will  establish  any  other  fact  in  its  own  nature  as  likely 
to  exist  In  any  case,  the  number  and  cogency  of  circumstancea 
from  which  guilt  may  be  inferred  are  proportioned  to  the  original 
improbability  of  the  offenses.  The  frequency  of  frauds  upon 
creditors,  the  difficulty  of  detection,  the  powerful  motives  which 
tempt  an  insolvent  man  to  commit  it,  and  the  plausible  casuistry 
with  which  it  is  sometimes  reconciled  to  the  consciences  even  of 
persons  whose  previous  lives  have  been  without  reproach,  are  con- 
siderations which  prevent  its  classification  among  the  grossly  im- 
probable violations  of  moral  duty.  *  *  *  How  much  evidence 
is  required  to  raise  a  presumption  of  actual  fraud,  cannot  be  deter- 
mined according  to  any  inflexible  rule.  *  *  *  The  proof  how- 
ever must  be  satisfactory.  It  must  be  so  strong  and  cogent  as  to 
satisfy  a  man  of  sound  judgment  of  the  truth  of  the  allegation.  It 
need  not  possess  such  a  degree  of  force  as  to  be  irresistible;  but 
there  must  be  evidence  of  tangible  facts,  from  which  a  legitimate 
inference  of  a  fraud  ulent  intent  may  be  drawn.  *  *  *  As  an  alle- 
gation of  fraud  is  against  the  presumption  of  honesty,  it  requires . 
stronger  proof  than  if  no  such  presumption  existed.  As  it  is  against 
presumption  of  fact,  perhaps  often  a  slight  one,  it  requires  some- 
what more  evidence  than  would  suffice  to  prove  the  acknowledg- 
ment of  an  obligation,  or  the  delivery  of  a  chattel.     It  is  not  ncc« 
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esBaiy  howeyer  that  the  fraud  shall  be  proved  beyond  a  reasonable 
Goabt  Issues  of  fact,  in  civil  cases,  are  determined  by  a  prepon- 
derance  of  testimony,  and  the  rule  applies  as  well  to  cases  in  which 
faad  is  imputed  as  to  any  other.*'  This  is  strong  language,  but  it 
is  supported  by  the  highest  authority.  J^aine  v.  Weigleyy  22  Penn. 
St  179;  Kendall  v.  Hughes,  8  B.  Honr.  368;  Meed  v.  Mxofi,  48 
DL  323;  Carter  v.  Ounneb,  67  HI.  270;  Colquitt  v.  Thomas,  8  Oa. 
258;  Rhodes  v.  Oreen,  36  Ind.  7;  Kelly  v.  Lenihan,  56  Ind.  448; 
Jaeger  v.  Keliy,  52  N.  Y.  274;  Henry  v.  Henry,  8  Barb.  588;  Lillie  v. 
McMittan,  52  Iowa,  464;  Lochland  y.  Beckky,  10  W.  Va.  87; 
White  V.  Perry,  14  W.  Va.  66;  Parkhurst  v.  McGraw,  24  Miss. 
134;  Hempstead  v.  Johnson]  18  Ark.  123;  s.  c,  65  Am.  Dec.  558. 

We  have  cited  two  decisions  of  this  court.  Steele  v.  Kinhle,  8 
Ala.  358,  and  Tompkins  v.  Nichols,  53  Ala.  197,  which  support 
the.  correctness  of  the  charge  we  are  considering.  We  have  m^ny 
rulings  which  express  the  principle  differently.  We  are  not  allowed 
to  infer  fraud,  "  when  the  facts  out  of  which  it  is  supposed  to  arise 
may  well  consist  with  honesty  and  pure  intention.  *'  Smith  v.  Br, 
Bank,  21  Ala.  125;  I^Oes  v.  Lightfoot,  26  Ala.  443.  "  If  the  cir- 
cumstances relied  on  to  sustain  that  allegation  [fraud]  are  fairly 
susceptible  of  an  honest  intent,  that  construction  should  be  placed 
upon  them."  '  Ala^  Life  Ins,  v.  Petttoay,  24  Ala.  544;  Oromelin 
V.  MeOauley,  67  Ala.  542.  **  The  law  never  presumes  fraud,  and 
it  will  not  be  imputed  when  the  facts  and  circumstances  from  which 
it  is  supposed  to  arise  may  reasonably  consist  with  pure  intention.'' 
Thames  t.  Bembert,  63  Ala.  561.  ^'  Fraud  is  not  presumed,  but 
like  every  other  fact,  it  may  be  proved  by  circumstances;  and 
courts,  while  not  indulging  presumptions  that  it  is  imputable,  can- 
not refuse  to  draw  from  uncontroverted  facts  the  inferences  flowing 
from  them  logically  and  naturally.''  Pickett  v.  Pipkin,  64  Ala. 
520.  These  last  two  quotations  are  opinions  by  G.  J.  Bbickell, 
later  utterances  than  that  found  in  Tompkins  v.  Nichols,  53  Ala.  197. 
And  these  are  but  copies  in  substance  of  what  was'  said  in  Nicely 
V.  Sogers,  39  Iowa,  441;  Bumbolds  v.  Parr,  51  Mo.  592;  Page  v. 
Dixon,  59  Mo.  43;  Burleigh  v.  White,  64  Me.  23;  Shultz  v.  Hoag- 
land,  85  N.  Y.  464;  State  of  Mo.  v.  Estel,  6  Mo.  App.  6. 

Charge  5,  properly  interpreted,  lays  down  the  same  measure,  ai^d 
requires  the  same  fullness  of  proof,  as  is  required  to  authorize  a 
conviction  of  crime;  for  facts  proven,  which  are  not  explicable  on 
any  other  reasonable  hypothesis  than  that  of  the  guilt  of  the  accused^ 
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will  authorize  a  jury  to  connct  of  a  criminal  offense.  This  is  not 
the  correct  rale  in  any  civil  case.  Fraad  requires  no  higher  meaa* 
ure  of  proof  for  its  establishment  in  any  civil  proceeding,  than  is 
required  in  many  other  cases,  where  the  presumption  of  honesty, 
official  uprightness,  or  kindred  presumption,  is  to  be  overconie. 
The  assailing  party  encounters  the  presumption  of  honest  and  fair 
dealing;  but  it  is  a  disputable  presumption,  the  burden  of  over* 
coming  which  rests  on  him.  When  he  produces  facts  and  circum- 
stances in  evidence,  which  not  only  cast  a  suspicion  on  the  trana- 
action,  but  shows  a  state  of  facts  which  are  not  fairly  or  reasonably 
reconcilable  with  fair  dealing  and  honesty  of  purpose,  then  he  has 
overcome  the  presumption  of  purity  of  intention,  and  is  entitled  to 
a  judgment  of  condemnation.  We  approve  the  statement  of  the 
principle  as  found  in  Smith  v.  Br.  Bank,  21  Ala.  125;  Stiles  y. 
Lighfaot,  26  Ala.  442,  Ala.  Life  Ins.  Go.  v.  Pettway,  24  Ala.  544; 
Thames  v.  Bembert,  63  Ala.  561;  Pickett  v.  Pipkin,  64  Ala.  520, 
and  OrommMn  v.  McCauUy,  67  Ala.  542.  We  disapprove  and  over- 
rule the  principle  as  expressed  in  Steele  v.  Kinkle,  3  Ala.  352,  and 
Tompkins  v.  Nichols,  53  Ala.  197.  The  Oirouit  Oourt  erred  ia 
giving  charge  No.  5. 

[Omitting  other  points.] 

Judjfmeni 


Bell  v.  Reynolds. 

(78  Ala.  fill.) 
Jkunages — meantn  on  breach  of  contract  for  sale  offertiUser. 

In  BXk  action  for  breaoli  of  a  contract  for  the  sale  of  gnano,  which  the  seller 
knew  was  intended  for  use  hy  the  purchaser  in  raising  a  cotton  crop  on  his 
plantation,  only  one-half  of  the  stipulated  quantity  being  delivered,  and  it 
being  then  too  late  to  procure  it  elsewhere,  the  measure  of  damages  to  the 
purchaser  is  the  difference  in  value  between  the  cotton  raised  on  the  land  on 
which  the  guano  was  used,  and  that  raised  on  the  adjoining  land  of  the 
same  quaUty  and  cultivated  in  the  same  manner,  on  which  no  guano  waa 


A  OTION  for  breach  of  contract.    The  opinion  states  the  case. 

H.  D.  Clayton,  Jr.,  for  appellant. 
/.  N.  Williams,  contra. 
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S0MBB7ILLK,  J.  The  chief  point  of  controyeny  is  one  relating 
to  the  proper  measure  of  the  damages  claimed  by  the  defendant  by 
way  of  set-off  or  recoupment  to  the  plaintiflb'  action.  The  action 
18  brought  by  appellees  to  recover  the  price  of  nine  and  a  half  tons 
of  ''Alabama  Fertilizer/'  sold  and  delivered  by  them  to  the  defend- 
ant The  defense  set  up  is,  that  the  plaintiffs  agreed  to  sell  and  de- 
liver to  defendant  twenty  tons  of  this  fertilizer,  at  a  stipulated 
price,  with  notice  that  it  was  intended  for  use  on  defendant's  cot- 
ton crop,  to  be  grown  and  raised  on  his  plantation  in  Barbour 
county  during  the  year  1883.  Under  the  influence  of  repeated 
promises  to  deliver  the  whole  amount  in  due  time,  the  defendant 
delayed  making  efforts  to  purchase  elsewhere  until  it  was  too  late 
to  do  so.  The  plaintiffs  delivered  nine  and  a  half  tons,  and  refused 
on  demand  to  deliver  the  remainder.  Defendant  was  unable  to  buy 
it  elsewhere,  although  he  tried  to  do  so  in  several  markets. 

The  land  upon  which  the  fertilizer  was  designed  to  be  used  was 
prepared  and  cultivated  in  a  farmer  like  manner.  Upon  a  portion 
of  it  the  nine  and  half  tons  was  used,  and  this  portion  produoed 
between  three  and  four  hundred  pounds  of  seed  cotton  per  acre 
more  than  that  adjoining,  which  was  also  planted  in  cotton,  the 
quality  and  cultivation  of  each  part  being  precisely  the  same. 

It  is  contended  that  the  amount  of  defendant's  damages,  for  the 
phdntiflb'  failure  to  deliver  the  ten  and  a  half  tons,  is  measured  by 
the  profits  which  he  has  lost  in  the  depreciated  production  of  cotton 
on  the  land  upon  which  he  intended  to  use  it,  shown  to  have  been 
at  the  rate  of  nine  or  ten  dollars  per  acre. 

The  case,  it  will  thus  be  seen,  is  peculiar  in  its  facts,  no  preoe* 
dent  precisely  analogous  being  found. 

The  general  rule  is  familiar,  that  in  ordinary  cases,  when  the 
vendor  has  failed  or  refused  to  deliver  to  the  purchaser  goods  sold, 
the  measure  of  damages  for  the  breach  of  contract,  if  the  price  has 
not  been  paid,  is  the  difference  between  the  agreed  price  and  the 
market  price  of  the  goods  at  the  time  and  place  of  delivery  with 
interest.  2  Addison  Oontr.,  §  589.  This  is  upon  the  principle, 
that  the  purchaser  can  readily  go  into  the  market,  and  supply  him- 
self with  the  desired  goods,  by  paying  the  difference  in  price. 
When  this  cannot  be  done,  the  reason  of  the  rule  ceases  and  the 
rule  itself  can  therefore  have  no  application.  McHase  v.  Fulm&r^ 
73  Penn.  St.  365. 

The  damages  allowed  to  be  recovered  can  of  course  embrace 


54  ALABAMA, 


Bell  V.  Reynolds. 


nothing  except  such  as  is  the  natural  and  proximate  oonsequenoe 
of  the  breach  of  contract,  which  is  the  basis  of  the  action.  As  said 
in  Hadlsy  v.  Baxmdale,  9  Exch.  341;  s.  c,  26  Eng.  L.  ft  Eq.  398, 
a  leading  and  much  canvassed  case,  decided  more  than  thirty  years 
ago,  and  since  then  repeatedly  approved,  ''  where  two  parties  have 
made  a  contract,  which  one  of  them  has  broken,  the  damage  which 
the  other  party  ought  to  receive  in  respect  to  such  breach  of  con- 
tract should  be,  either  such  as  may  fairly  and  substantially  be  con- 
sidered as  arising  naturally,  t.  «.,  according  to  the  usual  course  of 
things,  from  such  breach  of  contract  itself,  or  such  as  may  reason- 
ably be  supposed  to  have  been  in  the  contemplation  of  both  par- 
ties at  the  time  they  made  the  contract,  as  the  probable  result  of 
the  breach  of  it.  Now  if  the  special  circumstances  under  which 
the  contract  was  actually  made  were  communicated  by  the  plaintiff 
to  the  defendant,  and  thus  known  to  both  parties,  the  damage  re- 
sulting from  the  breach  of  such  contract,  which  they  would  reason- 
ably contemplate,  would  be  the  amount  of  injury  which  would 
ordinarily  follow  from  a  breach  of  contract  under  these  special 
circumstances  so  known  and  communicated.''  It  is  observed  in 
Daugherty  y,  American  Union  Telegraph  Co,,  75  Ala.  168,  175;  & 
c,  51  Am.  Rep.  438,  by  Stonb,  J.,  in  commenting  on  that  case, 
that  if  the  special  circumstances  of  the  case  are  communicated, 
^*  they  become  an  implied  element  of  the  contract,  and  parties  are 
presumed  to  contract  in  reference  to  such  special  circumstances.'' 
The  amount  of  recoverable  damages  may  thus  be  magnified  by  a 
knowledge  of  these  special  facts.  This  was  recognized  by  this 
court  m  Rose  v.  Bozeman,  41  Ala.  678,  where  a  rule  different  from 
the  ordinary  one  was  said  to  prevail,  when  it  is  shown  that  the 
goods  sold  ^'  were  to  be  delivered  for  some  specific  object,  known 
to  both  parties  at  the  time,  and  that  thus  a  loss  within  the  con- 
templation of  both  parties  has  been  sustained."  The  reason  of 
this  is  clear.  It  is  consonant  with  both  justice  and  sound  sense 
that  one  should  be  ''held  liable  for  all  those  consequences  which 
might  have  been  foreseen  and  expected  as  the  result  of  his  con- 
duct, but  not  for  those  which  he  could  not  have  foreseen,  and  was 
therefore  under  no  moral  obligation  to  take  into  consideration."  3 
Pars.  Cont.  179,  180. 

In  accordance  with  these  principles  it  has  been  held  that  where 
the  vendor  knows  that  the  purchaser  has  an  existing  contract  for 
xesale  at  a  profit,  and  that  the  purchase  is  made  expressly  to  fulfill 
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inch  contract,  the  profits  which  would  have  accrued  from  such  re* 
gale  would  be  recoverable,  provided  the  plaintiff  was  unable  to  sup- 
ply himself  by  going  into  the  market  and  purchasing  the  same 
idnd  of  goods.  Jtessmore  v.  N.  T.  Shot  and  Lead  Co,^  40  N.  Y. 
iU\  McHose  V.  Fulmer^  73  Penn.  St.  365,  supra;  5  Add.  Cont. 
(Korgan's  ed.)>  §  589,  Cfliicago  Railroad  Co.  v.  Bale,  83  111.  360; 
8.  c,  25  Am.  Rep.  403. 

Are  the  damages  here  claimed  the  natural  and  proximate  conse- 
quence of  the  plaintiffs'  failure  to  deliver  the  goods  for  the  special 
uae  intended?  It  is  oar  opinion  that  they  iare.  By  natural  "  con- 
sequences **  we  understand  those  of  which  the  breach  or  wrongful 
^t  was  the  efficient  cause,  such  as  might  naturally  be  expected  to 
follow.  By  ' '  proximate  consequences  "  is  meant  the  antithesis  of 
those  remote,  or  such  damages  as  are  the  direct  and  immediate 
result  of  the  breach  or  wrongful  act,  being  produced  without  the 
operation  of  a  secondary  or  intervening  cause. 

The  rule  is  often  stated  in  broad  terms,  that  profits  are  not  ordi- 
narily incladed  in  the  injury  for  which  compensation  is  made. 
And  again  it  is  frequently  asserted  that  '^  the  party  injured  is  enti- 
tled to  recover  all  his  damages,  including  gains  prevented  as  well 
as  losses  sustained."  Oriffin  v.  Colver,  16  N.  Y.  489;  s.  c,  69  Am. 
Dec.  718.  The  true  rule  seems  to  be  that  profits  which  have  been 
sustained  as  the  natural  consequence  of  the  breach  or  wrongful  act 
complained  of,  are  recoverable,  unless  they  are  objectionable  either 
on  the  ground  of  remoteness  or  of  uncertainty.  Those  profits  are 
usually  considered  too  remote  among  many  others  which  are  not  the 
immediate  fruits  of  the  principal  contract,  but  are  dependent  on  col- 
lateral engagements  and  enterprises,  not  brought  to  the  notice  of  tl)e 
contracting  parties,  and  not  therefore  brought  within  their  contem- 
plation, or  that  of  the  law.  Masterton  v.  Mayor  of  Brooklyn,  7  Hill, 
61;  8.  c,  42  Am.  Dec.  38.  Those  are  considered  uncertain  which  are 
purely  speculative  in  their  nature,  and  depend  upon  so  many  incal- 
culable contingencies  as  to  make  it  impracticable  to  determine  them 
definitely  by  any  trustworthy  mode  of  computation.  To  this  class 
belong  the  cases  of  BrigJuim  v.  CarlisUy  78  Ala.  243;  Union  Refi7i* 
ing  Co.  y.  Barton,  77  Ala.  148,  and  Fbllock  v.  Gantt,  69  Ala.  473; 
s.  c,  44  Am.  Rep.  519,  recently  decided  by  this  court,  and  many 
others  analogous  in  principle.  Burton  v.  Holley,  29  Ala.  318; 
Higgins  v.  Mansfield,  62  Ala.  267;  Street  v.  Sinclair,  71  Ala.  110; 
Donnett  v.  Jones,  13  Ala.  490;  Blancliard  v.  Ely,  21  Wend.  342. 
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We  would  nofc  be  willing  to  say  that  the  damages  here  claimed 
by  the  defendant  Bell,  by  way  of  lost  profits  would  have  been 
recoverable  if  their  ascertainment  had  been  left  to  mere  conjeotore. 
The  amount  of  cotton  or  ofcher  crops  which  land  produces  is  de- 
pendent upon  so  many  varying  contingencies  as  to  render  it  very 
indeterminate.  It  will  yary  with  the  seasons,  the  adaptation  of 
soil  and  climate,  and  its  comparative  exemption  fi^m  the  ravages 
of  worm  or  other  destructive  insects.  Speculative  opinions  of  wit- 
nesses, as  to  the  probable  influences  of  these  operative  causes, 
would  be  a  poor  criterion  for  the  measure  of  values.  Wilkinson  v. 
Keller y  29  Ala.  306.  In  this  case  however  these  difficulties  are 
entirely  removed.  The  character  of  the  season  is  absolutely  known. 
So  is  the  precise  efFect  of  the  fertilizer  used  during  this  particular 
season.  No  speculation  is  needed  as  to  how  much  rain  and  how 
much  sunshine  were  requisite  to  produce  a  given  amount  of  crops 
to  the  acre,  nor  as  to  the  probable  effect  of  the  fertilizer  upon  dif- 
ferent kinds  of  soil,  or  even  the  proportion  of  it  best  suited  to  the 
land,  and  therefore  what  would  necessarily  have  been  produced  on 
the  remainder,  which  is  shown  to  have  been  in  precisely  the  same 
state  of  cultivation,  and  similar  in  quality  of  soil. 

The  rulings  of  the  court  were  opposed  to  this  view,  and  were 
erroneous. 

The  case  of  WolcoU  v.  MourU,  86  N.  J.  L.  262;  s.  a,  13  Am. 
Bep.  438,  decided  in  1875  by  the  Supreme  Oourt  of  New  Jersey, 
bears  a  strong  analogy  to  the  case  in  hand.  In  that  case  the  de- 
fendants sold  to  the  plaintiff,  who  was  a  market-gardener,  some 
turnip-seed  which  they  warranted  to  be  what  was  known  as  ''early 
strap-leafed  red-top  turnip-seed,^  a  prolifio  and  valuable  species. 
The  vendors  knew  the  particular  use  for  which  the  seed  were 
intended,  to  raise  a  crop  for  the  early  market.  By  mistake,  but  in 
good  faith,  they  delivered  seed  of  an  inferior  quality,  which  turned 
out  to  be  what  was  known  as  ''  Russia  turnip-seed. ''  These  were 
planted  and  produced  no  profit;  whereas  seed  of  the  other  kind, 
planted  the  same  season  on  adjoining  ground,  prepared  in  the  same 
way,  produced  large  profits  to  the  owner,  which  were  of  easy  ascer- 
tainment. The  case  was  twice  considered,  upon  two  separate 
appeals,  and  it  was  held  that  the  measure  of  the  plaintiff's 
damages  was  the  difference  between  the  value  of  the  product 
of  the  seed  sold  and  the  value  of  the  product  that  would  have 
resulted   had    the   seed   corresponded   with    the    representations 
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of  the  warranty.  The  ground  of  the  opinion  was  that  the  defend- 
antSy  when  they  made  the  warranty,  knew  the  particular  nse  for 
which  the  seed  were  intended,  and  they  most  have  seen  the  proba- 
ble loss  that  would  naturally  result  to  the  plaintiff  in  the  event  of 
its  breach  by  the  sale  of  an  inferior  quality  of  seed,  and  that  the 
actual  experiment  made  relieved  the  damages  of  any  objection 
based  on  the  idea  of  their  being  speculative  or  contingent.  WolcoU 
V.  MaurU,  13  Am.  Bep.  438,  supra;  s.  c,  20  Am.  Bep.  425. 

In  Passenger  v.  Thorburti,  34  N.  Y.  634,  a  like  ruling  was  made 
by  the  New  York  Court  of  Appeals,  in  the  year  1866.  The  de- 
fendant had  sold  cabbage  seed  to  the  plaintiff,  and  warranted  them 
to  produce  '^  Bristol  cabbages,''  which  was  untrue.  It  was  held 
that  the  damages  recoverable  for  the  breach  of  warranty  would  be 
the  value  of  a  crop  of  '^  Bristol  cabbages,"  such  as  would  have 
been  ordinarily  produced  that  year,  less  the  expense  of  raising  the 
crop  and  of  the  value  of  that  actually  raised  from  the  seed.  We 
need  not  here  fully  approve  the  doctrine  of  the  case. 

The  case  of  JVhiie  v.  Miller,  7  Hun,  427,  was  one  precisely  of 
the  same  kind,  and  was  decided  on  the  authority  of  the  foregoing 
decisions.  Its  correctness  was  ze-aflBrmed  on  appeal  in  71  N.  Y. 
118;  8.  a,  27  Am.  Bep.  13;  and  again  in  78  N.  Y.  393;  8.  c,  34 
Am.  Bep.  644.  So  was  Flick  v.  Weaiherbee,  20  Wis.  392,  where  a 
like  ruling  was  made. 

So  in  BandaU  v.  Roper,  96  Eng.  Oom.  L.  82,  the  question  was 
as  to  the  proper  measure  of  damages  for  breach  of  warranty  in  the 
sale  of  seed-barley.  It  was  held  to  be  the  difference  in  value  be- 
tween the  inferior  crop  produced,  and  that  which  would  have  been 
produced  had  the  seed  been  of  the  particular  species  they  were 
warranted  to  be,  known  as  ''chevalier  barley." 

Another  well  considered  though  not  strictly  analogous  case,  in 
support  of  the  conclusion  reached  by  us,is  that  of  Jones  v.  Oeorge, 
61  Tex.  345;  s.  0.,  48  Am.  Bep.  280,  in  which  is  cited  a  str  ng 
array  of  relevant  authorities.  In  that  case  a  druggist  was  applied 
to  for  *'  Paris  green,"  knowing  that  it  was  intended  to  be  used  in 
destroying  cotton-worms.  He  in  good  faith  delivered  ''chrome 
green,"  a  different  and  inferior  article,  which  was  neither  "  Paris 
green"  nor  possessed  its  properties,  though  resembling  it  in  ap- 
pearance. The  vendor  was  held  liable  for  the  loss  of  the  pur- 
chaser's crop  of  cotton  caused  thereby,  and  the  measure  of  tiie 
plaintiff's  damages  was  held  to  be  the  value  of  the  crop  just  before 
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its  destruction,  with  the  cost  of  the  compound  and  its  preparation 
and  application,  and  interest  on  the  moneys  thus  expended. 

In  cases  of  warranty  howeyer  the  amount  of  damages  to  be  re- 
covered is  often  aggravated  by  the  presence  of  fraud  or  bad  faith 
in  the  representation  made  by  the  party  warranting;  and  this  dis- 
tinction is  fully  preserved  in  many  of  the  decisions  on  this  branch 
of  the  law.  Herring  v«  Skaggs,  62  Ala.  180;  s.  c,  34  Am.  Bep.  4. 
But  there  can  be  no  sound  distinction  taken,  either  as  to  the 
.natural  or  proximate  nature  of  the  damages  suffered  between  these 
cases  and  the  one  at  bar. 

It  is  made  to  appeal*  in  this  case  that  the  profits  claimed  by  the 
defendant  would  certainly  have  been  realized  but  for  the  default  of 
the  plaintiffs;  that  the  special  facts  brought  to  the  knowedgo  of 
plaintiffs  as  vendors  of  the  goods,  brought  such  damages  within 
the  contemplation  of  the  contracting  parties,  as  naturally  flowing- 
from  ^  failure  to  promptly  deliver  them  for  the  use  intended;  and 
that  these  profits  are  in  no  sense  speculative  or  contingent,  but  on 
the  contrary,  are  capable  of  the  most  accurate  ascertainment. 
Culver  V.  Hill,  68  Ala.  66;  8.  o.,  44  Am.  Bep.  134;  Daugherty  v. 
Amer.  Union  Tel  Co^,  75  Ala.  168;  8.  c,  51  Am.  Jtep.  435;  Mess^ 
more  v,  N.  Y.  Shot  d  Lead  Co.,  40  N.  Y.  422;  3  Pars.  Cont.  177- 
187;  2  Add.  Cont.  (Morgan's  ed.),  §  589,  note  2. 

But  one  otiher  point  remains  to  be  considered.  This  relates  to 
the  inquiry  as  to  who  is  the  proper  person  or  persons  to  bring  thia 
suit,  instituted  to  recover  the  nine  and  a  half  tons  of  fertilizer  sold 
to  defendant.  If  Lee  was  acting  for  the  partnership  of  Reynolda 
&  Lee  at  the  time  of  the  sale,  and  the  plaintiffs  were  the  real  par- 
ties in  interest,  it  would  make  no  difference  that  this  agency  was 
unknown  to  defendant.  An  undiscovered  principal  can  always  sue 
pn  a  contract  made  by  an  agent  for  his  benefit.  The  court,  as  we 
understand  the  record,  in  effect  so  ruled. 

Judgment  reversed  and  cause  remanded. 
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Stats  t.  Houbtov. 

(»  Ala.  OTA.) 

Oglur  —  ta»^oUeeiar  —  UabOUyfor  m<me^s  robbed  — negUgenM. 

A  oounly-coUoctor,  owing  $2,700  of  taxes  not  pidd  over,  concealed  about 
$4,500  on  liis  person,  and  set  oat  on  horseback,  unarmed,  from  his  residence, 
to  go  to  the  countj  seat,  to  pay  it  over.  On  the  way  he  was  attacked  by  a 
high  way  robber,  and  some  $8,800  was  taken  from  him.  Held,  that  he  was 
negligent  in  carrying  more  than  the  amount  required,  and  that  it  was  for  the 
'  jury  to  say  whether  he  was  not  negligent  in  going  unarmed  ;  and  that,  be- 
•  lug  n^ligent,  his  sureties  would  be  liable.    (See  note,  p.  66.)  * 

ACTION  on  a  tax-collector's  bond.     The  head-note  states  the 
case.     The  defendant  had  judgment  below. 

Thos.  N.  McUleUan,  attomey-generaly  and  W.  P.  Chittendeny 
for  appellant. 

R,  0.  Pickett  and  JSmmett  (yNeal^  contra. 

Clopton,  J.  In  United  States  v.  Preecott,  8  How.  578,  the- 
action  was  brought  against  the  principal  obligor  and  his  sureties, 
on  a  bond  given  for  the  faithful  performance  of  his  duties  as  re- 
eeiyer  of  public  moneys.  In  the  condition  of  the  bond  there  was 
an  express  stipulation  that  the  receiyer  should  well,  truly  and 
faithfully  keep  safely,  without  loaning  or  using,  all  moneys  col- 
lected or  received  by  him,  until  ordered  to  pay  them  out  by  the 
proper  department  or  officer,  and  when  so  ordered,  payment  should 
be  promptly  made.  The  defense  pleaded  was,  that  the  money  had 
been  stolen  from  the  possession  of  the  receiver,  without  fault  or 
negligence  on  his  part,  and  that  he  used  ordinary  care  and  diligence 
in  keeping  the  money  and  preventing  it  from  being  stolen.  The 
court  held  that  it  was  not  a  case  of  bailment,  and  consequently, 
the  law  of  bailment  did  not  apply;  that  the  liability  of  the  receiver 
arose  out  of  his  official  bond,  and  principles  founded  on  public 
policy;  and  that  the  defense  is  not  within  the  condition  of  the  bond. 
It  is  said:  '*  The  obligation  to  keep  safely  the  public  money  is 
absolute,  without  any  condition,  express  or  implied;  and  nothing 
bat  the  payment  of  it  when  required  can  discharge  the  bond." 

The  same  ruling  was  substantially  repeated  in  the  following 
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cases:  UniM  States  v.  Dashiel,  4  Wall.  182;  UniUd  States  y. 
Morgauy  11  How.  154;  United  States  t.  Keehler,  9  Wall.  83;  Boy* 
den  Y.  United  States^  13  Wall.  17;  and  it  has  been  followed,  with 
perhaps  some  immaterial  modifications,  by  several  of  the  State 
•courts.  Halbert  v.  Martin  County,  32  Ind.  125;  Muzzy  t.  Shai* 
tuck,  1  Denio,  233;  State  y.  Harper,  6  Ohio  St  609;  s.  c,  67  Am. 
Dec.  363;  County  of  Redwood  n.  Tower,  28  Minn.  45;  State  y.  Moora^ 
74  Mo.  413;  s.  c,  41  Am.  Bep.  322. 

In  United  States  t.  Thomas,  15  Wall.  337,  the  suit  was  on  the 
ofiScial  bond  of  the  surveyor  of  customs  for  the  port  of  NashYiUe. 
The  defense  was  that  the  moneys  in  question  were  seised  by  the 
Confederate  authorities  by  the  use  of  force,  which  the  surveyor 
was  unable  to  resist,  and  against  his  will.  It  was  held  that  a  pub* 
lie  officer,  having  the  custody  of  property  in  his  official  capacity,  i« 
a  bailee,  and  the  rules  which  grow  out  of  that  relation  are  appli* 
cable  in  the  absence  of  legislation;  but  by  the  acts  of  Congress  a 
more  stringent  accountability  is  exacted,  the  measure  of  which  is 
found  in  the  condition  of  the  bond,  that  requires  the  payment  of 
moneys  in  their  custody,  as  and  when  directed,  and  the  perform- 
ance of  which  can  only  be  excused  by  an  overruling  necessity.  Such 
officers  are  said  to  be,  under  the  statutes,  ^  special  bailees,  subject 
to  special  obligations.''  The  rule  that  nothing  but  performance 
can  discharge  the  obligation  of  the  bond  was  repudiated.  In 
Cumberland  v.  PenneU,  69  Me.  357;  &  c,  81  Am.  Bep.  284,  the 
defense  to  a  suit  on  the  official  bond  of  a  county  treasurer  was,  that 
he  was  suddenly  beset  and  overpowered  by  robbers,  who  took  and 
carried  away  the  money,  for  the  recovery  of  which  the  action  was 
brought.  After  reviewing  the  various  cases,  Viegin,  J.,  says: 
''  Our  conclusion  therefore  is,  that  the  treasurer's  degree  of  respon- 
sibility  was  simply  that  which  the  common  law  imposed  upon  him; 
that  the  statute  of  this  State  did  not  extend  nor  enlarge  it;  that 
his  official  bond  does  not  increase  his  responsibility,  but  simply  af* 
fords  security  for  the  performance  of  his  legal  obligations;  that  if, 
without  fault  or  negligence  on  his  part,  the  county  treasurer  is  vio- 
lently robbed  of  money  belonging  to  the  county,  it  is  a  valid  de- 
fense, pro  ianto,  to  an  action  upon  his  official  bond."  The  condi- 
tion of  the  bond  was,  ''  shall  well  and  faithfully  attend  to  the 
duties  of  said  office,  and  perform  all  things  required  by  said  office 
to  be  performed,"  during  his  term  of  office.  A  similar  ruling  was 
made  in  York  County  v.  Watson,  15  S.  0.  1;  s.  c,  40  Am.  Rep.  675. 


DECEMBER  TERM,  1885.  61 

Stftte  ▼.  Houston. 

An  analysis  of  the  varioas  cases  will  show  that  in  some  of  them 
the  decision  turns  on  the  principle,  that  a  pnblic  officer,  on  the  re* 
ceipt  of  pablic  money,  under  the  statutes,  becomes  a  debtor,  and 
that  he  and  his  sureties  by  the  bond  are  absolutely  liable  for  the 
money  as  for  a  debt.  Hancock  v.  HazzarcT,  12  Gush.  112;  s.  c, 
59  Am.  Dec.  171;  Muzzy  v.  Shaituck,  supra.  In  some  others,  the 
decisions  rest  on  the  construction  of  the  bond  as  a  specia;!  contract, 
enlarging  the  liability  of  the  officer  by  stipulations  to  .pay  without 
exception  or  qualification;  and  on  the  rule  that  in  such  case,  if 
performance  is  possible  at  the  time  of  the  making  of  the  contract,  the 
condition  must  be  performed,  unless  rendered  impossible  by  the 
act  of  Ood,  or  by  the  law,  or  by  the  obligee. 

The  present  suit  is  brought  by  the  State,  on  the  official  bond  of 
a  tax-collector,  to  recover  money  collected  by  him,  which  he  has 
failed  to  pay  over.  The  defense  pleaded  is  that  the  tax-collector 
was  robbed  of  the  money  saed  for  without  fault  or  neglect  on  his 
part  Th^  question  of  the  validity  of  such  defense  in  the  case  of  a 
public  officer  comes  before  the  court  for  the  first  time.  Its  de- 
cision involves  the  consideration  and  ascertainment  of  the  relation 
which  a  tax-collector  sustains  to  the  State  in  respect  to  taxes  col- 
lected by  him,  and  of  the  measure  of  his  liability,  as  established  by 
the  statutes,  and  as  found  in  the  condition  of  his  bond;  the  inquiry 
keeping  in  view  considerations  of  public  policy.  The  statute  makes 
it  the  duty  of  the  tax-collector  to  pay  to  the  proper  receiving  offi- 
cers the  identical  money  collected  in  payment  of  taxes.  The  failure 
to  pay  over  under  oath  all  moneys  collected  in  the  same  character 
of  funds  which  he  receives,  is  declared  to  be  a  misdemeanor;  and 
the  conversion  of  any  of  the  revenues  of  the  State  knowingly  to 
his  own  use,  or  to  the  use  of  any  other  person,  is  made  a  felony. 
Code  of  1876,  §§  414,  503,  4265,  4275.  These  statutory  provisions 
are  irreconcilable  with  the  theory,  that  the  tax-collector  becomes,  on 
the  receipt  of  the  public  revenues,  a  debtor,  and  liable  as  such. 
The  money  received  for  State  taxes  is  the  money  of  the  State,  and 
any  person  receiving  it  from  the  officer,  for  any  purpose  not  au* 
thorized  by  law,  with  notice  of  'its  character,  is  liable  therefor. 
Under  the  provisions  of  the  statutes,  the  relation  of  tax-collectors 
in  respect  to  the  public  money  is  analogous  to  that  of  bailees.  As 
aaid  in  United  States  v.  Thomas,  supra,  **  to  call  them  any  thing 
else  when  they  are  expressly  forbidden  to  touch  or  use  the  public 
money  except  as  directed,  would  be  an  abuse  of  terms/*    At  com- 
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mon  law,  the  general  rule  is  that  a  bailee  is  exonerated  from  lia- 
bility if  the  subject  of  bailment  is  lost  by  inevitable  casaalty,  or 
by  an  irresistible  force,  when  he  has  exercised  ordinary  care  to  pre- 
vent loss  or  accident. 

The  tax-collector  is  required  before  entering  upon  the  duties  of 
his  office  to  execute  a  bond  with  sureties  for  double  the  probable 
amount  of  taxes  at  any  one  time  in  his  hands,  with  condition  to 
perform  all  the  duties  of  his  office  which  are  or  may  be  required  by 
law.  Code,  §  403.  In  Walker  y.  Brit  d  Ouar.  Asso.,  18  Ad.  & 
El.  (N.  S.)  277,  the  action  was  on  the  bond  of  a  treasurer  of  a 
Benefit  Building  Society,  conditioned  that  he  will  faithfully  dis* 
charge  the  duties  of  treasurer,  duly  obey  the  direction  of  the  trus- 
tees in  relation  to  such  duties,  and  punctually  account  for  all  money, 
bills,  notes,  securities,  goods  and  chattels,  which  he  shall  receive  as 
such  treasurer;  being  also  bound  by  the  rules  of  the  society  to  pay 
over  in  a  given  time  the  same  moneys  which  he  received.  It  was 
held  that  he  did  not  violate  his  obligation,  if  after  receiving  moneys, 
and  before  he  has  an  opportunity  of  paying  them  over,  he  is  robbed 
by  irresistible  violence,  without  fault  of  his  own.  It  was  contended 
that  as  soon  as  the  treasurer  received  any  money,  he  eo  instanti 
became  a  debtor  to  the  society.  Lord  Campbell  said:  ''We  think 
this  must  be  confined  to  such  moneys  received  by  him  as  he  might 
use  as  his  own,  he  being  at  liberty  to  pay  the  debt  with  other 
moneys.  He  cannot,  in  respect  to  one  receipt  by  him  as  treasurer, 
be  considered  at  the  same  time  as  bailee  of  specific,  ear-marked 
moneys,  and  a  debtor  to  the  same  amount,  with  the  power  of  dis- 
charging his  engagement  by  payment  of  an  equivalent  sum  from 
any  source,  or  in  any  denomination  of  coin,  or  in  any  paper  se- 
curities which  pass  as  cash.'*  In  Plan,  di  Mer.  Bank  v.  Hill,  1 
Stew.  201,  it  was  held  in  a  suit  on  the.  bond  of  a  cashier  of  a  bank, 
with  condition  that  he  shall  with  fidelity,  punctuality  and  atten- 
tion, to  the  best  of  his  skill,  judgment  and  ability,  conduct  himself 
in  his  office,  well  and  truly  discharging  all  its  duties,  and  safely 
and  securely  keeping  all  moneys  deposited  in  his  hands,  and  fundr. 
ing  and  paying  over  the  same  when  properly  required,  that  he  and 
his  sureties  are  not  chargeable  for  loss  by  robbery.  These  are  cases 
of  officers  of  private  corporations;  but  they  are  important  as  estab- 
lishing that  bonds  with  euch  conditions  and  stipulations  do  not 
impose  absolute  and  unqualified  liability.  We  are  unable  to  dis- 
cover any  substantial  reason  why  the  same  rule  of  construction  ia 


DECEMBER  TEBM,  1885.  63 

State  Y.  Houston. 

not  applicable  to  the  bonds  of  pablio  officen,  haying  substantially 
the  same  or  more  general  conditions. 

The  condition  of  the  bond  sued  on  is  not  expressed  in  the  words 
of  the  statute,  but  the  legal  effect  is  substantially  the  same.  ''  The 
real  intent  of  the  oflBcial  bond,  expressed  in  the  few  words  in  which 
the  statutes  requires  the  condition  to  be  written,  is  that  the  col- 
lector will  with  fidelity,  skill  and  diligence,  perform  the  duties  of 
the  office,  and  keep  inyiolable  the  trusts  reposed  in  him*''  State 
T.  Lott^  69  Ala.  147.  While  the  bond  is  not  an  agreement  to  pay 
orer  the  moneys  at  all  events,  its  obligations,  when  considered  in 
connection  with  the  correlative  statutory  provisions,  is  more  than 
a  mere  security  that  the  duties  of  the  office  will  be  performed  with 
the  degree  of  care  -and  diligence  required  of  an  ordinary  bailee  for 
hire.  The  manifest  intention  of  the  statutes,  providing  for  the 
collection  of  the  taxes  and  safe*keeping  of  the  money,  imposing 
penalties  for  its  unauthorized  use,  and  for  a  failure  to  make  returns 
and  pay  over  as  and  when  required  by  law,  and  requiring  bond  with, 
sureties  for  the  faithful  performance  of  their  duties,  is  to  hold  tax- 
collectors  to  a  very  strict  accountability.  While  the  bond  may  be 
regarded  as  a  special  contract,  it  does  not  undertake  to  define  or 
prescribe  what  is  a  faithful  discharge  of  duties.  It  is  a  special 
contract,  guaranteeing  the  faithful  performance  of  duty,  as  fixed 
and  measured  by  the  law.  The  perception  of  the  degree  of  respon- 
sibility will  be  contracted  and  inadequate,  if  restricted  within  the 
limits  of  the  law  of  ordinary  bailment,  to  the  exclusion  of  consid- 
erations of  the  peculiar  position  of  the  collector  as  a  public  officer. . 
Selected  by  the  elective  or  appointing  power,  the  law  devolves  on 
the  tax-collector  duties  to  be  performed,  and  trusts  to  be  executed, 
vhich  materially  affect  the  public  weal  and  the  due  administration 
of  government.  The  degree  of  care  and  vigilance  exacted  should 
be  regarded  as  commensurate  with  the  importance  of  the  duties, 
and  the  urgency  of  the  demand  and  exigency  of  prompt  and  faith- 
f  al  discharge. 

From  the  course  and  character  of  the  legislation,  construed  on 
principles  of  public  policy,  the  only  reasonable  inference  is  that  it 
was  the  intention  to  exact  of  officers  charged  with  collecting,  keep- 
ing, and  paying  over  the  public  revenue,  the  highest  care,  vigilance 
and  diligence  known  to  the  law,  such  as  a  very  prudent  and  cautious 
man  exercises  in  respect  to  the  most  important  matters.  Our  con- 
clusion is  that  while  the  official  bond  does  not  impose  absolute  and; 
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unoonditional  liability,  the  statatoiy  proyisiotis  and  ooDsiderations 
of  pablio  policy  enlarge  the  degree  of  responsibility  beyond  that  of 
a  mere  bailee  for  hire;  and  if,  having  observed  the  highest  iisre, 
vigilance,  and  diligence  to  prevent  loss,  the  collector  is  robbed  of 
money  belonging  to  the  State  by  irresistible  force,  it  constitutes  a 
valid  defense  to  an  action  on  his  bond  for  the  recovery  of  snch 
money.  We  say  money  belonging  to  the  State,  for  if  it  appeaiB 
that  the  specific  fands  received  by  the  collector  have  been  used  or 
changed  for  any  unauthorized  purpose,  he  becomes  eo  insianii  a 
debtor,  and  he  and  his  sureties  are  bound  to  absolute  payment  na 
for  a  debt  In  such  case,  subsequent  robbery  of  money  substituted 
for  the  amount  misused,  is  no  defense.  The  robbery  must  be  of 
money,  the  property  of  the  State.  We  purposely  limit  the  decision 
to  the  cause  of  irresistible  force. 

The  collector  cannot  be  said  to  be  without  fault  or  neglect,  if 
there  has  been  previously  an  omission,  without  exonerating  cause, 
to  discharge  any  duty,  the  performance  of  which,  as  and  when  re^ 
quired,  would  have  prevented  the  money  from  being  subject  to  loss 
by  robbery.  If  there  was  such  failure  of  duty,  the  condition  of 
the  bond  was  then  broken,  and  such  default  of  the  collector,  co- 
operating with  the  robbery,  contributed  to  the  loss  of  the  money. 
Bevans  v.  United  States,  13  WalL  56;  Hattiburtonr.  United  States, 
13  Wall.  63.  The  warrant  in  favor  of  the  county  superintendent 
of  education,  to  pay  which  the  collector  was  tiddng  the  money 
when  he  was  robbed,  had  been  drawn,  and  in  the  hands  of  the 
superintendent  since  the  previous  October.  It  was  the  duty  of  the 
collector  to  pay  the  warrant,  as  and  whenever  he  received  money 
legally  applicable  to  its  payment.  Moreover,  the  collector  is  re- 
quired by  the  last  Saturday  in  each  and  every  month,  to  pay  the 
State  treasurer  all  the  taxes  due  to  the  State;  and  a  failure  to  do 
BO  without  good  and  sufficient  cause,  to  be  decided  by  the  governor, 
subjects  him  to  suspension  from  the  further  performance  of  the  du* 
ties  of  his  office.  Code,  §  418.  No  decision  was  made  by  the  gov- 
ernor, and  in  consequence,  it  is  unnecessary  to  consider  the  effect 
of  such  decision,  if  one  had  been  made.  The  policy  of  requiring 
monthly  payments  is  that  the  State  may  promptly  receive  funds  to 
meet  current  demands,  and  its  financial  engagements,  and  to  pre- 
vent the  accumulation  at  any  one  time,  of  a  large  sum  in  the  hands 
of  the  tax-collectors,  which  might  tempt  to  conversion  orembeszle- 
ment.    The  evidence  tends  to  show  that  an  amount  of  money  ex- 
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eeeding  the  sam  of  whioh  he  was  robbed  was  in  the  safe  in  which 
it  was  kept,  prior  to  and  on  the  last  Saturday  in  January  preced- 
ing, which  was  not  paid  on  the  warranty  nor  forwarded  to  the  treas- 
Tuer  of  the  State.  The  statutes  do  not  contemplate  that  the  col- 
lector shall  make  monthly  trips  to  the  capitol  for  this  purpose. 
The  taxes  may  be  sent  or  forwarded.  It  is  incumbent  upon  the 
collector  that  he  may  be  acqnited  of  fault  or  neglect,  to  show  that 
he  had  no  opportunity  after  the  money  was  i*eceiyed,  to  pay  over 
the  taxes,  either  on  the  warrant  previous  to  the  robbery,  or  to  the 
treasurer  by  the  time  required  by  law.  An  overruling  necessity 
may  be  regarded  as  sufficient  to  exempt  him  from  fault  or  neglect, 
otherwise  arising  from  an  omission  to  perform  those  duties;  but 
sickness,  which  disables  to  travel,  and  to  attend  personally  to  bus- 
iness, is  not,  of  itself,  sufficient.  It  must  be  further  shown,  that 
by  reason  of  the  sickness,  or  from  other  causes,  he  was  unable  to 
provide  a  safe  transmission  of  the  money  to  the  proper  receiving 
officers.  Less  than  this  does  not  answer  the  requirements  of  this 
strict  accountability. 

The  court  instructed  the  jury  to  find  for  the  defendants,  if 
they  believed  that  the  collector  was  actually  robbed;  that  he  was 
in  the  discharge  of  his  duty,  and  exercised  both  care  and  prudence 
in  the  management  and  safe  keeping  of  the  money,  as  a  prudent 
and  reasonable  man  would  in  the  management  of  his  own  funds, 
and  made  such  resistance  to  the  robbery  as  a  prudent  man  would. 
The  charge  is  in  conflict  with  the  foregoing  rules,  in  respect  to 
the  stringency  of  accountability;  withdraws  from  the  consideration 
of  the  jury  the  eyidence  ten^ng  to  show  previous  omissions  of 
duty,  and  when  considered  in  reference  to  such  evidence,  ignores 
essential  elements  of  the  defense. 

We  are  of  opinion,  that  under  the  circumstances  it  was  the  duty 
of  the  collector  either  to  carry  or  send  the  money  to  the  county-site, 
where  the  superintendent  kept  his  office,  provided  the  necessity  to 
do  so  was  not  caused  by  previous  failures  to  discharge  his  duty.  But 
it  would  be  n^Iigence  in  keeping  the  money,  if  he  carried  more 
than  was  necessary  to  pay  the  balance  due  on  the  warrant.  Whether 
it  was  negligence  to  fail  to  provide  means  of  resistance  is  a  ques- 
tion to  be  determined  by  the  jury  on  the  circumstances  proved^ 
and  on  the  probability  of  an  attempt  at  robbery,  if  it  were  kn(»wn 
or  suspected  that  he  was  carrying  so  large  an  amount  of  money, 
the  legal  test  being,  would  a  very  prudent  and  cautious  man  have 
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provided  means  of  protection  and  resistance  under  the  same  cir- 
cumstances. 

It  IS  unnecessary  to  designate  specifically  the  other  charges  given 
and  refused,  which  are  in  conflict  with  the  principles  expressed  in  this 
opinion.     A  comparison  will  readily  discover  wherein  they  conflict. 

The  statements  of  the  collector  to  the  witnesses  Walker  and 
Bailey,  as  to  the  facts  of  the  robbery,  are  narrations  of  a  past  trans- 
action, and  too  remote  to  constitute  a  part  of  the  res  gestm,  and 
should  hare  been  excluded.  Ala.  0.  So.  R.  Co.  v.  Hawk,  72  Ala. 
112;  s.  c,  47  Am.  Rep.  403.  A  witness  may  testify  that  a  person 
was  excited,  but  not  to  the  impression  made  on  his  mind.  But  the 
objection  was  to  the  entire  evidence,  part  of  which  is  admissible. 
Such  objection  may  be  properly  overruled. 

Judgment  reverted  and  remanded, 

NoTB  BT  THB  BsPORTEB.—  See  Odd  FeUawa'  Mut.  Aid  Ast^n  ▼.  Jame9,  68 
Cal.  598;  s.  c,  49  Am.  Rep.  107;  York  County  v.  WaUon,  15  S.  C.  1;  s.  c,  40 
Am.  Bep.  675;  Ward  v.  SchoU  Ditt.,  10  Neb.  398;  s.  c,  85  Am.  Rep.  477; 
Comin*r»  ofJeffenan  Co,  v.  Lineberger,  8  Mont.  281;  s.  c,  85  Am.  Rep.  462. 

In  State  v.  Nenn,  Nev.  Sup.  Ct. ,  July  25, 1885,  it  was  held  that  the  sureties 
on  the  bond  of  a  citj  treasurer,  conditioned  for  the  faithful  performance  of  his 
duties,  are  liable  for  public  moneys  stolen  from  him  without  his  fault  or  neg- 
ligence. The  court  said:  ''Appellant  insists  that  his  responsibility  under  this 
contract  is  simply  that  which  the  common  law  imposes  upon  a  bailee  for  hire; 
that  he  is  not  in  any  sense  an  insurer  of  the  moneys  in  his  custody,  and  should 
not  be  held  responsible  for  the  money  that  was  stolen  from  him,  and  taken  bj 
the  use  of  irresistible  force  without  any  negligence  or  fault  or  want  of  care  on 
his  part. 

"The  great  weight  of  the  authorities  upon  this  subject  is  adverse  to  the 
views  contended  for  by  appellant.  The  general  rule  upon  this  subject  is  to 
the  effect  that  public  officers  who  are  intrusted  with  public  funds  and  required 
to  ^ve  bonds  for  the  faithful  discharge  of  their  official  duties  are  not  mere 
bailees  of  the  money  to  be  exonerated  by  the  exercise  of  ordinary  care  and  dili- 
gence, that  their  liability  is  fixed  by  their  bond,  and  that  the  fact  that  money 
is  stolen  from  them  without  any  fault  or  negligence  upon  their  part  does  not 
release  them  from  liability  on  their  official  bonds. 

"Recognizing  the  almost  universality  of  this  rule,  appellant  contends  that 
the  decisions  against  him  are  founded  upon  the  peculiar  wording  of  the  bonds, 
or  provisions  of  the  statute,  to  the  effect  that  the  officer  shall  safely  keep  and 
pay  over  all  moneys  coming  into  his  hands.  It  is  true,  that  in  United  Statee 
V.  Preecott,  8  How.  588;  Com,  v.  Comly,  8  Penn.  St.  874;  State  v.  Harper,  6 
Ohio  St.  610;  s.  c,  67  Am.  Dec.  868;  Inhabitante  of  Hancock  v.  Hauard, 
18  Cush.  113;  8.  c,  59  Am.  Dec.  171,  and  other  cases,  considerable  stress 
is  placed  upon  this  language  in  the  bond.  Thus  in  United  Stages  v.  Pres- 
cott,  the  court  said:  'The  condition  of  the  bond  has  been  broken,  as  the 
defendant.  Prescott.  failed  to  pay  over  the  money  received  by  him,   when 
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lequied  to  do  so;  and  the  question  is,  whether  he  shall  he  exonerated  from 
the  condition  of  his  bond,  on  the  ground  that  the  money  had  been  stolen  from 
him.  The  objection  to  this  defense  is,  that  it  is  not  within  the  conditi(»  of 
the  bond,  and  this  would  seem  to  be  conclusive.  The  contract  tras  entered 
ioto  on  his  part,  and  there  is  no  allegation  of  failure  on  the  part  of  the  govern- 
ment; how  then  can  Prescott  be  discharged  from  his  bond?  He  knew  the 
extent  of  his  obligation  when  he  entered  into  it,  and  he  has  realized  the  fruits 
of  his  obligation  bj  the  enjoyment  of  the  office.  Shall  he  be  discharged  from 
liabilitj,  contrary  to  his  own  express  undertaking  ?  There  is  no  principle  upon 
which  such  a  defense  can  be  sustained.  The  obligation  to  keep  safely  the 
pablie  money  is  absolute,  without  any  condition  express  or  implied;  and  noth- 
ing but  the  payment  of  it,  when  required,  can  discharge  the  bond.'  But  there 
are  an  equal  or  greater  number  of  cases  like  Musuty  v.  Shattuck,  1  Denio,  238; 
Dittria  Tpwnship  v.  Marian,  87  Iowa,  550;  Inhabitants  v.  MeEa6hr»n,  38  N. 
J.  U  840.  Bayden  v.  United  States,  13  Wall.  17,  and  State  v.  Maare,  13  Fed. 
Bep.  740,  where  the  condition  of  the  bond,  like  the  one  under  consideration 
here,  was  for  the  faithful  performance  of  the  official  duties,  and  the  conclu- 
sions of  the  courts  are  substantially  the  same  as  announced  in  United  States  ▼. 
iVsKott. 

"  It  is  apparent  that  a  bond  requiring  a  faithful  performance  of  official  dttty 
is  as  binding  upon  the  principal  and  his  sureties  as  if  all  the  statutory  duties 
of  the  officer  were  inserted  in  the  bond. 

"In  Indiana,  the  statutory  conditions  in  the  bond  are  the  same  as  required 
by  the  laws  of  this  State. 

**hiHaXbert  v.  State,  22  Ind.  180,  the  treasurer's  bond  was  however  condi- 
tioned not  only  for  the  faithful  performance  of  his  duties  as  the  statute  re- 
quired, but  also  that  he  should  '  pay  over  all  moneys  according  to  law  that 
might  come  into  his  hands  as  such  treasurer.'  The  court  said:  '  It  is  objected 
that  the  latter  branch  of  the  condition  was  unauthorized  by  law,  and  therefore 
of  no  effect.  But  if  the  condition  for  the  faithful  performance  of  his  duties 
includes  the  paying  over  according  to  law,  of  all  moneys  that  might  come  into 
his  hands  as  such  treasurer,  nothing  is  added  to  the  legal  effect  of  the  bond  by 
the  latter  branch  of  the  condition.  An  examination  of  the  various  statutes 
hearing  on  the  question  shows  clearly  enough  that  one  of  the  duties  of  a  county 
treasurer  is  to  pay  over  according  to  law  all  moneys  that  come  into  his  hands 
SB  such  treasurer;  hence  we  shall  consider  the  case  as  if  the  bond  had  been 
conditioned  simply  for  the  faithful  performance  of  the  duties  of  the  office.' 

*'In  Bayden  v.  United  States,  18  Wall.  24,  the  court,  referring  to  United 
States  V.  Prescott,  said:  '  The  condition  of  the  receiver's  bond  in  that  case,  it 
is  true,  was  that  the  receiver  should  pay  promptly  when  orders  for  payment 
should  be  received,  while  the  bond  in  the  case  before  us  is  conditioned  that 
Boyden,  the  receiver,  had  truly  executed  and  discharged,  and  should  continue 
truly  and  faithfully  to  execute  and  discharge  all  the  duties  of  said  office  accord- 
ing to  lafi;.  But  the  acts  of  Congress  respecting  receivers  made  it  their  duty 
to  pay  the  public  money  received  by  them  when  ordered  by  the  treasury  depart- 
ment. *  *  *  The  bond  therefore  was  an  absolute  obligation  to  pay  the 
money,  and  differing  not  at  all,  in  legal  effect,  from  the  bond  in  Prescott's  case.' 
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''Under  these  proTidone,  is  it  not  manifest  that  it  is  the  dnty  of  ooontjr 
treasoien  to  saf elj  keep  the  public  mone7  and  paj  it  oat  only  as  provided  bgr 
law?  The  fact  that  the  eoontj  treasurer  is  required  '  to  reoeiye  mone7,  and 
enter  It  in  his  cash  book,  implies,  without  any  other  special  regulation,  thai 
he  is  to  keep  it,  and  being  required  to  keep  it.  It  follows  that  he  is  to  keep  it 
saf elj.  This  is  one  of  the  duties  of  his  office  he  has  undertaken  faithfully  to 
discharge.'    Thompion  t.  TnuU69,  80  111.  101. 

"  Unless  he  safely  keeps  it,  he  could  not  exhibit  it  to  the  oommissionerB,  as 
required  by  law,  and  it  could  not  be  counted.  Neither  could  he  deliyer  it  to 
his  successor  in  office.  The  duty  to  safely  keep  the  money  is  made  absolute!  j 
clear  by  the  provisions  of  the  statute  already  quoted  and  referred  to.  Bat 
there  are  also  other  provUdons  which  are  equally  as  strong  and  cogent.  If  an  j 
officer  charged  with  the  safe-keeping  of  public  money  converts  the  same  to  his 
own  use,  or  loans  any  portion  of  such  money,  he  shall  be  guilty  of  embessle- 
ment    Stat  1881,  82;  Stat  1888,  90. 

"Could  a  county  treasurer,  who  converts  the  money  to  his  own  use,  claim 
that  he  is  not  an  officer  who  is  charged  with  the  safe-keeping  of  the  public 
money  ?  It  would  be  a  stigma  upon  the  law  and  a  disgrace  to  the  Judiciary  to 
say  that  he  could  successfully  ma1nt.ain  such  a  defense.  The  statutes  of  this 
State,  in  relation  to  the  duties  of  county  treasurers,  are  almost  identical  with 
those  of  Indiana. 

"  The  Supreme  Court  of  that  State,  in  SdB>ert  v.  8UUe,  supra,  after  quoting^ 
the  statutory  provisions,  said:  'By  these  various  provisions,  it  is  clearly  seen 
that  it  is  the  duty  of  a  county  treasurer  to  pay  over  the  funds  In  his  hands 
according  to  law,  which  may  be  upon  orders  drawn  upon  him  by  the  auditor, 
or  to  lus  successor  in  office,  and*  a  failure  to  make  such  payment  constitutes  a 
breach  in  his  bond,  conditioned  for  the  faithful  performance  of  his  duties,'  and 
declare  that  the  fact  that  the  money  was  stolen  from  the  treasurer  without  his 
fault  did  not  '  relieve  him  from  the  necessity  of  discharging  the  obligation 
imposed  upon  him  by  his  bond.'  This  decision  was  followed  in  the  subsequent 
cases  of  Mbrbeek  v.  J^ate,  28  Ind.  86;  Boek  v.  SUnger,  86  Ind.  848;  and  Lin- 
ville  V.  LHninger,  72  Ind.  494. 

'*  In  Iowa,  where  the  statute  is  not  as  strong  as  in  this  State,  the  same  doc- 
trine  is  held  and  applied  to  an  officer  upon  a  bond  conditioned  for  the  perf onn- 
ance  of  his  duties  '  to  the  best  of  his  ability.'  JHstriet  TavmMp  v.  Smith,  89 
Iowa,  9;  8.  c,  18  Am.  Rep.  89. 

"The  statutes  of  this  State  are  more  stringent  than  the  statute  of  Ohio, 
except  in  relation  to  the  conditions  of  the  bond. 

"  In  8UUe  V.  Harper,  6  Ohio  St.  610;  s.  c,  67  Am.  Dec.  868,  the  court  said: 
*  By  accepting  the  office,  the  treasurer  assumes  upon  himself  the  duty  of  receiv- 
ing and  safely  keeping  the  public  money,  and  of  paying  it  out  according  to  law. 
His  bond  is  a  contract  that  he  will  not  fail,  upon  any  account,  to  do  those  acts. 
;  It  is,  in  effect,  an  insurance  against  the  delinquencies  of  himself,  and  against 
I  the  faults  and  wrongs  of  others  in  regard  to  the  trust  placed  in  his  hands.  He 
voluntarily  tak^s  upon  himself  the  risks  incident  to  the  office  and  to  the  custody 
and  disbursement  of  the  money.  Hence  it  is  not  a  sufficient  answer  when  sued 
for  a  balance  found  to  have  iMSsed  into  his  hands,  to  say  that  it  was  stolen  from 
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kim;  for  ev«n  if  the  lAioenj  of  the  money  be  diown  V>  be  withoat  his  fault, 
fltill  by  the  teims  of  the  law  and  of  his  contract,  he  is  bound  to  make  good  any 
dcfidency  which  may  oeenr  in  the  fands  whieh  came  nnder  his  charge.' 

"  We  deem  it  nnneoessary,  apon  this  branch  of  the  case,  to  specially  refer 
to  the  nnmeioas  other  anthorities  where  the  same  doctrines  are  annoonoed,  as 
it  is  absotntely  dear,  from  those  already  cited,  that  the  distinction  sooght  to 
be  Tmrinlaim^  by  appellant,  that  the  conditions  of  the  bond  and  the  provisions 
of  the  statute  of  this  State  shonld  be  oonstmed  differently  from  the  constrac- 
tkB  given  in  the  decided  eases,  cannot  be  maintained. 

"  1a  many  of  the  cases  the  conrts  haye  g^Tcn  an  additional  reason  for  their 
eondurioiis  that  a  public  offlcer  cannot  set  np  the  defense  of  a  robbery  of  the 
paldie  fonds  in  his  possession.  Thus  in  UnUed  SttUei  y.  Prescott,  mtpra,  Jns- 
tiee  McLbah,  in  deUvering  the  opinion  of  the  coort,  said:  '  The  liability  of  the 
defendant,  Preseott,  arises  oat  of  his  official  bond,  and  principles  foanded  upon 
public  policy/  After  discussing  Preeoott's  liability  upon  the  bond  he  adds: 
*  Public  policy  requires  that  eyery  depository  of  the  public  money  should  be 
hdd  to  a  strict  accountability.  Not  only  that  he  should  exercise  the  highest 
dflgree  of  'vigilance,  but  that  he  should  keep  safely  the  moneys  which  came  to 
Us  hands.  Any  relaxation  of  this  condition  would  open  a  door  to  frauds, 
which  might  be  practiced  with  impunity.  A  depository  would  have  nothing 
Bore  to  do  than  to  lay  his  plans  and  arrange  his  proofs,  so  as  to  establish  his 
ksB,  without  laches  on  his  part.  Let  such  a  principle  be  applied  to  our  post- 
masters, collectors  of  the  customs,  receiyers  of  public  moneys,  and  others  who 
receive  more  or  less  of  the  public  funds,  and  what  losses  might  not  be  antici- 
pated by  the  public? " 

"In  Cam.  ▼.  OonUy,  wupra,  Gebsok,  C.  J.,  in  deliyering  the  opinion  of  the 
court,  said:  '  The  opinion  of  the  court  in  the  case  of  UnUed  States  y.  PresooH 
is  founded  on  sound  policy  and  sound  law.  •  •  •  The  keepers  of  the  pub- 
He  moneys,  or  their  sponsors,  are  to  be  held  strictly  to  the  contract,  for  if  they 
were  to  be  let  off  on  shallow  pretenses,  delinquencies,  which  are  fearfully  fre- 
quent already,  would  be  incessant.'  To  the  same  effect  are  the  decisions  in 
DUtriei  TawnMp  y.  M&rtan,  87  Iowa,  508;  UnUed  States  y.  WatU,  1  New  Mex. 
682;  Comm'rs  of  Jefferson  Co.  v.  Lind>erger,  8  Mon.  241. 

"  The  only  defense  recognised  by  any  of  the  authorities  in  the  United  States 
at  the  present  time,  with  the  exception  of-  CumberUvnd  County  y.  PenneU,  89 
Me.  8OT;  8.  c,  81  Am.  Rep.  284,  for  the  failure  of  a  public  officer  charged  with 
aafe-keepingof  the  public  funds  to  pay  OYer  the  same,  is  where  he  is  prevented 
from  doing  so  by  the  act  of  God  or  the  public  enemy,  without  any  neglect  or 
fault  on  his  part.  We  say  the  Maine  case  stands  alone  in  its  opposition  to  what 
it  is  pleased  to  term  the  new-bom  policy  of  the  law.  In  that  case  some  reli- 
ance seems  to  have  been  placed  upon  the  case  of  Albany  y.  Dortt  25  Wend.  440; 
but  the  principles  of  that  case  were  repudiated  in  Muuy  v.  ShaUuekt  supra, 
and  hence  we  are  authorized  to  say  that  the  case  in  Maine  is  unsustained  by 
any  other  recognised  authority  in  any  of  the  courts  of  the  United  States,  Fed- 
eral or  State. 

*'In  UhUed  States  y.  Thomas,  16  Wall.  841,  it  vras  held  that  the  act  of  a 
public  enemy  in  forcibly  seizing  or  destroying  property  in  the  hands  of  a  public 
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o^^^,  jgajxutt  his  will,  luid  without  ^hifl- fault;  is  a  discliarge  of  his  obligatioA  ti> 
Heei^ such. property  safely,  and  of  his  o^cial  bond^gjiyeii  to  seoare  the  faithful 
performance  of  that  duty,  and  .to  have  the  property  forthconUng  when  requirecL 
..  "  Bbadlbt,  J.,  in  delivering  the  opinipn  of  the  court,  questions  the  correct- 
ness of  some  of  the  extreme  views  stated  in  some  of  the  authorities  referred' to, 
^d  claims,  that  broader  language  was  used  than  was  necessary  where  the 
defense  set . up ,|f^  tl^at  the  money  wi|s  stolen,  and.  says  that,:' a  much  mord 
limited  responsibility:'  than  was  indicate^  in  the  language  in  Prescott's  case 
'  would  have  sufficed  to  render  that  defense  nugatory.'  But  there  is  no  declara** 
tion  of  any  legal  pnndple  contained  in  this  opinion  that  would  justify  a  court 
in  permitting  such  a  defense  as  was  sought  to  be  int^rppsed  in  this  case.  It  ift 
said  that  public  officers  are  bidlees,  *  ))ut  they  are  special  baileesi  subject  to 
special  obligations.  It  is  evident  tha^  the  ordinaij  laws  of  bailment  cannot  bo 
invoked  to  determine  the  degree  of  their  responaihility.' 

"In  United  States,  v.  ffumason,6  Sawy.  201,  the  court  permitted  the  defenso 
^h^t  the  officer  with  the  money  was  on  a  steamship  which  was  lost  at  aea,  and 
tfhe  officer  drowned  and  the. money  lost  in  the  Pi^^ific  ocean.  The  doctrines 
announced  in  that  case  are  similar  to  the  case  of  United  States  v.  Thomas,  and 
do  not  in  any  manner  mitigate  against  the  general  views  we  have  expressed. 
.  "In  St€Ue  V.  Moore,  the  defendant,  who  was  county  treasurer,  answered  that 
he  ought  not  to  be  held  upon  his  bond  because  Mississippi  county  '  being  over- 
run with  tramps,  thieves,  robbers,  public  enemies,  the  money  oould  not  be 
sfkfely  kept  in  said  county,  '  and  that  for  the  purpose  of  keeping  it  safely,  he 
deposited  to  his  credit,  as  treasurer,  in  a  bank  in  St.  Louis,  which  failed » 
whereby  the  money  was  wholly  lost.  The  court  siud:  '  Such  an  answer  as  this, 
we  think,  is  insufficient  to  shield  defendant  from  liability  in  any  view  which 
can  be  taken  of  the  case.  If  the  obligation  assumed  by  defendant  in  his  bond 
to  deliver  over  to  his  successor  in  office  all  money  belonging  to  the  county  can 
only  be  met  or  discharged  by  making  such  delivery  or  payment,  it  is  clear  that 
the  facts  set  up  in  the  answer,  and  admitted  to  be  true,  constitute  no  defense, 
'f'hat  the  above  rule  is  a  correct  one,  governing  in  such  cases,  is  established  by 
the  following  authorities: '  Citing  State  v.  PoweU,  67  Mo.  805,  and  the  various 
decisions  of  the  Supreme  Court  of  the  United  States.  '  If  on  the  other  hand, 
under  the  rule  laid  down  in  the  case  of  United  States  v.  Thomas,  15  Wall.  837, 
defendant  is  to  be  regarded  as  a  bailee  and  exempt  from  liability  to  pay  when 
the  loss  is  occasioned  by  the  act  of  God  or  a  public  enemy,  he  would  still  be 
liable,  under  the  facts  stated  in  the  answer,  because  they  show  that  the  lo8& 
was  not  occasioned  in  either  of  these  ways.  The  tramps,  thieves  and  robbers* 
which  it  is  alleged  overrun  Mississippi  county,  while  they  are  enemies  to  tho 
peace  and  safety  of  the  public  and  social  order,  they  are  not  public  enemies  in 
the  legal  sense  of  these  words.  By  enemies  is  to  be  understood  public  enemies, 
with  whom  the  nation  is  itself  at  open  war,  and  not  merely  robbers,  thieves 
and  other  private  depredators,  however  much  they  may  be  deemed,  in  a  moral 
sense,  at  war  with  society.  Losses  therefore  which  are  occasioned  by  robbery 
on  the  highway  or  by  depredations  of  mobs,  rioters,  insurgents  and  other  felons 
are  not  deemed  losses  by  enemies  within  the  meaning  of  the  exceptions.'  Id 
Fed.  Rep.  790." 
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In  BidUy  Y.  Brady y  City  Court  of  New  York,  it  was  held  tliat  sureties  upon 
a  bond  conditioned  tliat  an  employee  shall  account  to  his  employer  for  goods 
and  moneys  intrusted  to  his  care,  are  not  liable  for  goods  stolen  from  him  with- 
out his  fault.  The  court  said:  "  The  question  under  consideration  is  however 
the  right  of  the  defendant,  as  surety  for  the  plaintiflTs  employee,  to  interpose 
the  defense,  under  a  denial  of  the  allegations  of  the  complaint,  that  such  em- 
ployee has  accounted  for  the  goods,  admitted  to  have  been  stolen,  within  a 
kgal  construction  of  the  terms  of  the  defendant's  bond. 

*'  The  plaintifEs  insist  that  this  defense  is  not  within  the  words  of  the  condi- 
tion of  the  bond,  which  are  absolute  that  the  employee  shall  account  to  his 
onployexB,  And  that  in  default  thereof  the  surety  will  be  responsible. 

"  In  support  of  this  position  the  plaintiffs  cite  many  cases,  holding  that  sure- 
ties upon  '  official  bonds '  are,  under  all  circumstances,  liable  for  the  default  of 
those  for  whom  they  have  engaged  to  be  responsible,  in  case  of  any  default  or 
their  failure  to  faithfully  perform  their  acknowledged  duties. 

**  A  careful  examination  of  all  the  authorities  in  support  of  this  position  dis- 
doses  that  there  is  a  well  defined  distinction  between  the  liability  of  a  surety 
upon  a  bond  for  the  faithful  performance  of  a  public  official's  duties  and  that 
of  a  surety  upon  a  bond  for  the  faithful  performance  of  the  duties  of  one  not 
occupying  such  a  jxwition,  one  who  is  to  perform  duties  in  the  ordinary  sphere 
of  an  employee,  in  the  transaction  of  business  between  private  individuals  in 
a  business  community. 

"  The  authorities  hold  that  the  sureties  upon  an  official  bond  are  bailees,  but 
that  *  they  are  special  bailees,  subject  to  special  obligations,  and  that  the  oidi- 
nary  laws  of  bailment  cannot  be  invoked  to  determine  the  degree*  of  their  re- 
sponsibility.'    United  8UUe$  v.  Thomas,  16  Wall.  841. 

"  In  the  case  of  State  v.  Ifetrin,  82  Alb.  L.  J.  245,  the  appellant  insisted  that 
the  contract  of  himself  and  the  sureties,  upon  his  official  bond  to  faithfully 
perform  his  duties,  was  simply  that  which  the  common  law  imposed  upon  a 
bailee  for  hire,  and  that  he  should  not  be  held  responsible  for  the  money  that 
was  stolen  from  him,  without  any  negligence  or  fault  or  want  of  care  on  his 
part.  The  court  held  that  the  '  general  rule  is  to  the  effect  that  public  officers 
who  are  intrusted ^th  public  funds  and  required  to  give  bonds  for  the  faithful 
diachaige  of  their  official  duties  are  not  mere  bailees  of  the  money,  to  be  exon- 
erated by  the  exercise  of  ordinary  care  and  diligence,  that  their  liability  Is 
fixed  by  their  bond,  and  that  the  fact  that  money  is  stolen  from  them  without 
any  fault  or  negligence  upon  their  part  does  not  release  them  from  liability  on 
their  official  bonds.' 

"  In  the  case  of  the  UnUed  States  v.  Preeeott,  8  How.  588,  the  court  said: 
'That  the  obligation  to  keep  safely  the  public  money  is  absolute  without  any 
omdition  expressed  or  implied:  and  nothing  but  the  payment  of  it,  when  re- 
quired,  can  discharge  the  bond.'  The  court  placed  its  decision  solely  and 
exclusively  on  the  ground  of  public  policy.  At  page  688  (United  States  v. 
PreseoU,  supra),  the  court  say:  *  Public  policy  requires  that  every  depository 
shall  be  held  to  a  strict  accountability.' 

••  In  all  the  cases,  determining  the  liability  of  a  principal  and  his  sureties 
upon  a:i  official  bond,  the  doctrine  is  laid  down  that  the  ordinary  laws  of  bail- 
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ment  cannot  be  invoked  to  detennine  the  degree  of  their  responsibility,  and 
that  the  defense  apon  an  unconditional  bond  for  the  perfomianoe  of  offlelnl 
duties,  that  money  was  stolen  without  negligenoe  or  fault,  or  want  of  oare  on 
the  part  of  the  officer,  is  not  within  the  condition  of  such  a  bond. 

*'  It  is  true  that  in  UhUed  SttUei  t.  PreteaU,  supra,  the  court  say:  '  That  the 
objection  to  this  defense  is,  that  it  is  not  within  the  condition  of  the  bond,  and 
this  would  seem  to  be  conclusiye.'  This  (however  is  not  the  ground  upon 
which  the  court  based  their  decision.  As  before  stated,  the  text  of  the  same 
conclusiyely  shows,  that  such  decision  rests  entirely  upon  principles  of  public 
policy. 

**  If  in  the  words  of  Bbaduet,  J.  (UhUsd  SkOet  v.  Thomas),  *it  is  evident 
that  the  ordinaiy  laws  of  bailment  cannot  be  inv<dLed  to  determine  the  degree 
of  their  (public  officials)  responsibility,'  it  is  an  irresistible  corollary,  that  the 
ordinary  laws  of  bailment  can  be  invoked  to  determine  the  degree  of  the  re- 
sponsibility of  sureties  upon  a  bond  for  the  faithful  performance  of  the  duties 
of  others,  not  public  officials. 

*'  The  position  of  the  plaintiffs'  driver  who  failed  to  account  for  articles 
delivered  to  him  was  one  of  trust  for  the  benefit  of  both  parties,  or  of  both  or 
one  of  them  and  a  third  party  (in  this  case  his  bondsman,  the  defendant);  the. 
driver  was  a  bailee  for  hire,  the  law  required  of  him  ordinary  diligence  and 
made  him  responsible  for  ordinary  neglect  (Story  Bail.  35);  he  was  in  no  sense 
an  insurer  of  the  articles  or  moneys  In  his  custody,  and  should  not  be  held 
responsible  for  the  same,  if  stolen  from  him,  without  any  negligence  or  fault 
or  want  of  care  on  his  jMurt. 

"  In  the  case  at  bar  the  defendant  (plaintiiZs'  driver's  surety)  adduced  proof 
that  the  articles  intrusted  to  his  (the  driver's)  care  were  stolen  from  him,  with- 
out his  negligence  or  fault,  and  cJiaimed  that  an  account  to  the  plaintiffis  of 
such  fact  was  within  the  conditions  of  the  bond  and  a  fulfillment  of  its  terms. 

"  If  this  is  the  correct  legal  construction  of  the  unconditional  bond  of  the 
defendant,  that  the  plaintifPs'  driver  should  account  for  all  articles  delivered 
to  him,  it  follows  that  the  driver  could  not  be  held  responsible  as  a  bailee.  If 
a  principal  upon  a  bond  sustaining  such  a  defense. 

**  An  elementary  principle  of  law  then  determines  that  if  the  plaintiffs  can- 
not  recover  against  the  principal  (the  driver)  they  cannot  recover  against  his 
surety,  the  defendant. 

"The  affirmative  defense,  that  the  plaintiff's  articles  were  stolen  from  their 
driver,  without  any  negligence  or  faiUt  or  want  of  care  on  his  part,  should 
hnva  been  submitted  to  the  joiy," 
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Oriminal  law — faUe  pretemea  —  tehat  are. 

Willfally  false  representations,  made  to  inducA  a  sale  of  railroad  bonds,  that 
thej  were  of  the  market  valae  of  $dOO;  that  any  bank  in  San  Francisco  woald 
lend  that  amount  on  them;  and  that  the  railroad  was  in  running  order  and 
pajing  expenses,  are  indictable. 

* 

TNDICTMENT  for  false  pretenses.    Demurrer  sustained  below. 

AUorney-Oeneral  Marshall  and  C,  B.  Darwin^  for  appellant. 
John  M.  Lucas,  for  respondent. 

Morrison,  C.  J.  The  prinoipal  grounds  on  which  defendant 
based  his  motion  to  dismiss  the  appeal,  have  already  been  consid- 
ered and  overruled  by  the  court     65  Cal.  644. 

[Minor  point  omitted.] 

The  prosecution  in  this  case  is  under  section  532  of  the  Penal 
Code,  which  provides  that  '*  every  person  who  knowingly  and  de- 
signedly, by  false  or  fraudulent  representations  or  pretenses,  defrauds 
any  other  person  of  money  or  property,  or  who  causes  or  procures 
others  to  reporb  falsely  of  his  wealth  or  mercantile  character,  and 
Vol.  LVI  — 10 
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by  thus  imposing  upon  any  person  obtains  credit,  and  thereby 
fraudulently  gets  into  possession  of  money  or  property,  i&  liable,'^ 
etc. 

The  above  section,  which  is  substantially  copied  from  the  English 
statute,  and  finds  a  place  in  the  Penal  Code  or  criminal  enactmenta 
of  other  States,  was  considered  by  the  Supreme  Court  of  Massa- 
chusetts, in  ComtnontoeaUh  y.  Drew,  19  Pick.  182,  a^d  it  was  there 
held  that  to  constitute  the  offense  described  four  things  must  con- 
cur, and  four  distinct  averments  must  be  proved:  '^l.  There  most 
be  an  intent  to  defraud.  2.  There  must  be  an  actual  fraud  com- 
mitted. 3.  False  pretenses  must  be  used  for  the  purpose  of  perpe- 
trating the  fraud;  and,  4.  The  fraud  must  be  accomplished  by 
means  of  the  false  pretenses  nuMle  use  of  for  the  purpose,  viz. : 
they  must  be  the  cause  which  induces  the  owner  to  part  with  his 
money.'* 

And  Mr.  Bishop,  speaking  of  this  offense,  says:  '^  In  spite  of 
somewhat  varying  terms  the  essential  elements  of  most  of  the 
statutes  defining  this  offense  are  the  same;  and  the  indictment  to 
cover  them  as  construed  must  set  out  a  pretense  or  pretenses  which 
it  alleges  to  be  false,  and  known  to  the  defendant  to  be  so,  made  to 
a  person  named,  for  the  purpose  of  defrauding  him  or  another,  by 
means  whereof  he  obtained  from  the  defrauded  person  some  speci- 
fied thing  of  value,  of  a  sort  included  in  the  statutoiy  inhibition. 
Herein  the  statutoiy  words  and  phi*a8es  should  be  employed,  and 
the  facts  be  given  with  such  minuteness  and  directness  as  to  satisfy 
the  common-law  rule  of  pleading."    2  Bish.  Crim.  Pro.,  §  163. 

If  the  indictment  in  this  case  is  subjected  to  the  test  laid  down 
in  the  foregoing  authorities,  it  will  be  found  to  contain  all  that  is 
required  in  such  an  instrument.  The  indictment  charges  that  the 
defendant,  at  a  certain  time  and  place  therein  mentioned,  with  in- 
tent to  defraud  Joseph  Ereling  of  his  property,  did  unlawfully, 
knowingly  and  designedly,  falsely  pretend  and  represent  to  him 
that  two  certain  bonds  which  he,  Jordon,  then  and  there  had  and  pro- 
duced to  said  Kreling,  each  of  which  purported  to  be  a  bond  of  the 
Arizona  and  Nevada  Railroad  and  Navigation  Company,  and  each 
being  a  promise  to  pay  James  6.  Fair,  or  the  holder  thereof, 
$1,000,  the  same  being  duly  signed  and  executed  (giving  a  copy 
thereof),  and  did  then  and  there  unlawfully,  knowingly,  designedly^ 
falsely  and  fraudulently  represent  and  pretend  to  said  Joseph  Krel- 
ing that  each  of  said  bonds  was   then  and  there  in  said  city  and 
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ooanty  of  San  Francisco,  of  the  market  value  of  $050;  and  that 
any  bank  in  San  Francisco  would  lend  that  amount  on  each  of  said 
bonds;  and  further,  that  the  road  of  said  company  issuing  said 
bonds  was  in  running  order  and  was  paying  expenses.  And  the 
said  Joseph  Kreling  then  and  there  believing  said  false  pretenses 
and  representations,  and  being  deceived  thereby,  was  induced,  by 
reason  of  such  false  pretenses  and  representation,  so  made,  etc.,  to 
loan  and  deliver  and  did  then  and  there  deliver  to  said  Jordon,  on 
the  pledge  and  security  of  said  bonds,  the  sum  of  $1,365  in  money. 
It  is  further  charged  that  said  money  was  secured  and  obtained  by 
the  defendant  unlawfully,  knowingly  and  designedly  to  defraud 
said  Kreling.  The  indictment  then  proceeds  to  deny  the  truth  of  the 
faJse  and  fraudulent  representations  and  pretenses,  charging  that- 
said  bonds,  at  the  time  and  place  the  same  were  pledged,  had  not 
any  market  value  whatever;  that  it  was  not  true  that  any  bank  in  the 
dtj  of  San  Francisco  would  loan  any  money  thereon;  and  that  the 
company  issuing  said  bonds  had  no  road  that  was  in  running  order 
or  that  was  paying  expenses,  all  of  which  facts  the  said  Jordon  then 
and  there  knew. 

We  cannot  see  in  what  respect  the  indictment  is  defective,  and 
are  of  opinion  that  the  court  below  erred  in  sustaining  the  de- 
murrer thereto. 

It  is  true  that  the  authorities  may  be  somewhat  conflicting,  and 
that  in  many  of  them  very  nice  and  not  entirely  satisfactory  dis- 
tinctions are  drawn  between  cases  that  are,  and  cases  that  are  held 
not  to  be  within  the  statute;  and  as  was  said  by  Drwey,  J.,  in  the 
ease  of  CommonweaUh  v.  Norton,  II  Allen,  267,  **  It  may  be  diffi- 
cult to  draw  a  precise  line  of  discrimination  applicable  to  every 
possible  contingency,  and  we  think  it  safer  to  leave  it  to  be  fixed 
in  each  case  as  it  may  occur,"  But  we  have  found  no  ease  that 
holds  such  representations  as  are  charged  in  this  case  not  indict* 
able.  The  following  principles  and  authorities  may  be  cited  in  fur- 
ther support  of  the  views  herein  expressed: 

A  false  pretense  is  defined  to  be  ''  a  representation  of  some  fact 
or  circumstance  calculated  to  mislead,  which  is  not  true."  Coni" 
inonweaUh  v.  Drew,  19  Pick.  179.  What  is  said  to  be  a  fuller  and 
practically  better  definition  is  the  following:  ^'  A  false  pretense  ia 
such  a  fraudulent  representation  of  an  existing  or  past  fact,  by  one 
who  knows  it  not  to  be  true,  as  is  adapted  to  induce  the  persoi)  to 
▼hom  it  is  made  to  part  with  something  of  value.     2  Bish.  Cr» 
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Law,  §  415.  In  the  case  of  lUg.  t.  Evans,  8  Oox  0.  0.  257,  note  to 
2  Bish.  Gr.  Law,  235,  it  is  said:  **  Had  the  prisoner  represented 
the  note  to  be  of  £5  value,  when  she  knew  it  was  not  of  that  value, 
and  the  jury  had  found  the  false  pretense,  and  that  the  note  was 
of  less  vdue  than  £5  to  her  knowledge,  it  would  have  been  suffi- 
cient to  sustain  a  verdict  of  guilty/'  In  the  case  of  CammouweaUh 
V.  Stone,  4  Meta  43,  the  Supreme  Oonrt  of  Massachusetts  held  that 
the  passing  of  a  biU  of  a  broken  bank  at  its  nominal  value  by  one 
who  represents  it  to  be  of  such  value,  yet  knows  it  to  be  nearly  if 
not  quite  worthless,  is  an  indictable  pretense  under  the  statute, 
although  the  bill  may  be  of  some  value.  **  A  representation  that 
a  horse  is  sound,  by  one  who  knows  it  not  to  be  true,  is  within  the 
statute  and  is  indictable.  *'    State  y.  Stanley,  64  Me.  157. 

The  doctrine  that  in  the  language  of  Bussell,  the  pretense  ^  need 
not  be  such  an  artificial  device  as  will  impose  upon  a  man  of  ordi- 
nary caution,  is  fully  established  at  least  in  the  English  courts. 
And  the  pretense  need  not  be  such  as  cannot  be  guarded  against 
by  common  prudence.''  2  Bish.  Gr.  Law,  §  436.  **  It  is  substan- 
tially settled  that  any  false  representation  extending  beyond  mere 
opinion  concerning  the  quality,  value,  nature  or  other  incident  of 
an  article  offered  for  sale,  whereby  a  purchaser  relying  on  the  rep« 
resentation  is  defrauded,  is  a  violation  of  these  statutes."  2  Bish. 
Gr.  Law,  §  444.  **  A  mere  opinion  is  not  a  false  pretense;  but  any 
statement  of  a  present  or  past  fact  is,  if  false."  2  Bish.  Gr.  Law,  § 
418.  ''There  need  be  only  one  false  pretense;  and  although 
several  are  set  out  in  an' indictment,  yet  if  any  one  of  them  is 
proved,  being  such  as  truly  amounts  in  law  to  false  pretense,  the 
indictment  is  sustained."  2  Bish.  Gr.  Law,  §  478.  A  false  repre- 
sentation that  one  Gonlin  was  a  liquor  dealer,  doing  business  as 
such  in  Boston,  was  held  to  be  within  the  statute.  Oemmonwealth 
V.  Stevenson,  127  Mass.  449. 

We  have  examined  the  numerous  cases  cited  by  the  learned  coun- 
sel for  defendant,  but  find  none  of  them  going  to  the  extent  claimed. 

Other  questions  are  made  in  the  brief  of  defendant's  counsel, 
but  they  do  not  properly  arise.  We  have  considered  the  only  ques- 
tions presented  by  the  record  on  this  appeal,  and  are  of  opinion 
that  the  judgment  sustaining  the  demurrer  appealed  from  should 
be  reversed.     It  is  so  ordered. 

Judgment  reversed. 

Boss,  Mtbiok,  Thobhtok,  and  MoKikstby,  J  J.,  concurred. 
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wOk  Be  for  malioknis  piosecatlim  Although  there  wee  no  eelsue  of 

penoa  or  property.* 

AOnON  for  malicious  prosecatioiu   The  opinion  states  the  case. 
The  plaintiff  had  judgment  below, 

Syars  dk  JSBMt,  for  appellants. 

D.  A  Terrjf  and  IT.  B.  Turner,  for  respondent. 

Boss,  J.  The  canse  of  action  set  forth  in  the  complaint  is  that 
in  the  month  of  Angost,  1874,  the  plaintiff  executed  to  the  firm  of 
J.  H.  Barney  A  Oa  his  two  certain  promissory  notes,  one  for  the 
som  of  $160,  and  the  other  for  the  sum  of  t341,  which  notes  he 
paid  in  December  of  the  same  year  at  the  Bank  of  Stockton,  with 
the  knowledge  of  the  president,  cashier  and  managing  agent  of  the 
bank;  that  after  the  notes  had  been  so  paid  and  had  been  delivered 
ap,  plaintiff  lost  them;  and  the  bank,  by  some  means  to  the  plain- 
tiff unknown,  became  possessed  of  them;  that  thereafter,  in  the 
year  1876,  the  bank  and  its  co-defendant,  Hogan,  entered  into  a 
conspiracy  tot  the  purpose  of  blackmailing  plaintiff,  and  extorting 
money  from  him  by  means  of  the  possession  of  the  notes  and  the 
fiipposed  inability  of  the  plaintiff  to  produce  eyidence  of  their  pay- 
ment, and  that  it  was  agreed  and  understood  between  the  bank 
sad  Hogan  that  each  should  receiTC  an  equal  part  of  whatever 
money  they  might  succeed  in  extorting  from  the  plaintiff,  and  that 
each  should  bear  an  equal  part  of  the  expenses  incurred  in  carry- 
ing out  the  conspiracy;  that  in  pursuance  of  the  conspiracy,  de- 
fendant, on  the  5th  of  August,  1878,  willfully,  maliciously,  and 
without  reasonable  or  probable  cause,  and  with  intent  to  vex, 
harass  and  injure  the  credit  of  plaintiff,  and  to  put  him  to  cost  in 
and  about  his  defense,  or  to  compel  him  to  submit  to  their  extor- 
tionate demands,  commenced  an  action  in  the  District  Court  of  the 
Fifth  Judicial  District  of  the  State  of  California,  for  the  recovery 

•  Contra,  Weltnore  v.  MelUnger  (64  Iowa,  741),  52  Am.  Rep.  465.  ' 
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of  the  sums  for  which  the  notes  had  been  given^  bat  which  defend- 
ants at  the  time  well  knew  had  been  fully  paid;  that  process  in  that 
action  was  serred  on  the  present  plaintiff^  who  was  obliged  to  em* 
ploy  counsel  to  defend  the  suit  at  a  cost  of  $600^  and  to  incur  a 
farther  expenditure  in  defense  thereof  of  $75 ;  that  by  reason  of 
the  commencement  and  prosecution  of  that  action  the  plaintiff  was 
damaged  in  the  further  sum  of  $5,000,  by  way  of  Injury  to  his 
credit,  neglect  of  his  business,  etc. ;  that  the  action  resulted  in  a 
judgment  for  the  then  defendant,  plaintiff  here. 

The  answer  of  the  defendants  put  in  issue  the  material  aver- 
ments of  the  complaint,  and  a  trial  was  had  with  a  jury,  resulting 
in  a  verdict  for  the  plaintiff  for  the  sum  of  $3,000;  and  judgment 
was  entered  against  the  defendants  for  that  sum  and  costs. 

[Minor  points  omitted.] 

As  the  case  must  be  sent  back  for  a  new  trial,  it  is  proper  to  de- 
cide another  question  raised,  and  that  is  whether  in  this  State  an 
action  can  be  maintained  for  the  malicious  prosecution  of  a  civil 
action,  in  which  no  process  other  than  the  summons  was  issued. 
The  weight  of  the  authorities,  American  as  well  as  English,  is 
against  the  maintenance  of  such  an  action;  and  so  are  most  of  the 
text-writers.  The  question  has  never  been  determined  in  this 
State,  and  we  are  therefore  at  liberty  to  adopt  the  rule  that  we 
think  is  founded  on  the  better  reason.  The  point  was  made  in  the 
case  of  Smiih  v.  Oeorge,  52  Gal.  344,  but  was  not  decided,  the  court 
holding  that  it  was  unnecessary  to  decide  it,  but  remarking  that 
'^  the  adjudged  cases  in  England  and  America  are  conflicting  upon 
the  question,  and  depending  to  a  considerable  degree,  it  would 
seem,  upon  the  prevailing  statutory  provisions  as  to  the  recovery  of 
costs  by  the  defendant  upon  the  termination  of  a  civil  action  in  his 
favor."  The  cases  are  collected  and  reviewed  by  Mr.  Lawson  in  an 
instructive  article  upon  the  subject,  published  in  the  American 
Law  Begister,  and  which  will  be  found  in  the  twenty-first  volume, 
at  pages  281-353.  The  cases  are  too  numerous  to  be  here  referred 
to  in  detail.  The  English  cases  which  deny  the  right  to  maintain 
the  action  stand  upon  the  ground  that  the  successful  defendant  is 
adequately  compensated  for  the  damages  he  sustains  by  the  costs 
allowed  him  by  the  statute.  Those  costs  it  seems  include  the  attor- 
ney's charges  for  preparing  the  case  for  trial  in  all  its  parts,  the 
fees  of  the  witnesses  and  the  court  officials,  and  even  the  honora- 
Hum  of  the  barrister  who  conducted  the  case  in  court.  The  reason 
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upon  which  the  English  rule  rests  would  not  therefore  seem  to 
apply  here,  where  the  costs  recoTerahle  under  the  statute  are  con- 
fined to  much  narrower  limits.  Under  our  system  the  defendant 
may  be  subjected,  or  he  may  subject  himself  to  expenses  not  re- 
coTerable,  even  if  the  suit  terminates  in  his  favor;  but  of  this  he 
has  no  legal  ground  to  complain  when  the  suit  is  brought  and 
prosecuted  in  good  faith,  because  as  said  in  CloBson  v.  Staples^  42 
Vt.  209,  '^  it  is  the  ordinary  and  natural  consequence  of  a  uniform 
and  well-regulated  system,  to  which  all  parties  in  civil  actions  are 
required  to  conform.  !But  wheii  the  action  is  brought  and  prose- 
cuted maliciously,  and  without  reasonable  or  probable  cause,  the 
plaintiff  asserts  no  claim  in  respect  to  which  he  had  any  right  to 
invoke  the  aid  of  the  law.  In  such  cases  the  plaintiff,  by  an  abuse 
of  legal  process,  unjustly  subjects  the  defendant  to  damages  which 
are  not  fully  compensated  by  the  costs  he  recovers.  The 
plaintiff  in  such  case  has  no  legal  or  equitable  right  to  claim 
that  the  rule  of  law  whiph  allows  a  suit  to  be  brought  and  prose- 
cuted in  good  faith  without  liability  of  the  plaintiff  to  pay  the  de- 
fendant damages,  except  by  way  and  to  the  extent  of  the  taxable 
costs,  if  judgment  be  rendered  in  his  favor,  should  extend  to  a  case 
where  the  suit  was  maliciously  prosecuted  without  probable  cause. 
But  where  the  damages,  sustained  by  the  defendant  in  defending  a 
suit  maliciously  prosecuted  without  reasonable  or  probable  cause, 
exceed  the  costs  obtained  by  him,  he  has,  and  of  right  should  have 
a  remedy  by  action  on  the  case. 

Two  other  objections  made  to  the  maintenance  of  the  action, 
first,  the  claim  that  if  such  suits  are  allowed,  litigation  will  become 
interminable,  because  every  successful  action  will  be  followed  by 
another,  alleging  malice  in  the  prosecution  of  the  former;  and 
second,  that  if  the  defendant  may  sue  for  damages  sustained  by  an 
unfounded  prosecution,  the  plaintiff  may  equally  bring  an  action 
when  the  defendant  makes  a  groundless  defense,  are  well  answered 
in  the  article  already  alluded  to:  ^' To  the  first  objection  it  is 
onough  to  say  that  the  action  will  never  lie  for  an  unsuccessful 
prosecution,  unless  begun  and  carried  on  with  malice  and  without 
probable  cause.  With  the  burden  of  this  difficult  proof  upon  him, 
the  litigant  will  need  a  very  clear  case  before  he  will  be  willing  to 
begin  a  suit  of  this  character.  The  second  argument  fails  to  dis- 
tinguish between  the  position  of  the  parties,  plaintiff  and  defend- 
ant, in  an  action  at  law.     The  plaintiff  sets  the  law  in  motion;  if 
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he  does  so  groundlessly  and  malicionsly,  he  is  the  cause  of  the 
feiidant's  damage.  But  the  defendant  stands  only  on  his  legiftl 
rights,  the  plaintiff  having  taken  his  case  to  court,  the  defendant; 
has  the  priyilege  of  calling  upon  him  to  proTe  it  to  the  satisfaction 
of  the  judge  or  jury,  and  he  is  guilty  of  no  wrong  in  exercising^ 
this  privilege." 

Judgment  and  order  reversed,  and  cause  remanded  for  a  new 
triaL  JudgmmU  reversed  and  cause  remanded* 

m 

Mybiok  and  MoKivstby,  JJ.,  ooncuived. 


PloPiB  T.  Gold  Buk  Ditch  akd  Mnmro  Ooxpaht. 

(OSOaLiaS.) 

.  Waierandwtter'course — <i>sirueHonbifrqfitse'~'nuiianee'~'i>4u$ieiion, 

The  defendants  in  working  mines  discharged  gravel,  sand  and  refuse  into  an 
unnayigable  stream,  which  carried  it  into  a  navigable  river,  causing  obstruc- 
tion to  navigation  and  injury  to  adjacent  lands.  JSM,  (1)  a  public  nuisance; 
(2)  that  it  was  not  necessary  to  prosecute  others  who  contributed  to  the 
injury;  (8)  and  that  the  right  to  continue  it  could  not  be  acquired  bj  pre- 
scription.   (See  note,  p.  89.) 

INJUNCTION.     The  opinion  sUtes  the  case.    The  plaintiff  had 
judgment  below. 

Jos.  K.  Byrne,  W.  0.  Belcher,  8.  M.  Wilson,  Wm.  T.  WaOaee, 
and  Stewart  S  Herrin,  for  appellant. 

Stabler  £  Bayne,  A.  S.  Rhodes  and  /.  S.  Belcher,  for  respondent. 

McEee,  J.  This  appeal  is  from  an  order  denying  a  motion  for 
a  new  trial,  and  from  a  judgment  which  perpetually  restrains  the 
commission  and  compels  the  discontinuance  of  certain  acts  as 
wrongful  and  injurious  to  public  rights. 

The  record  of  the  case  shows  that  ''  the  Gk>ld  Bun  Ditch  and 
Mining  Company  has  been  since  August,  1870,  a  corporation  exist- 
ing under  the  laws  of  the  State  of  California,  for  the  purpose  of 
mining  by  the  hydraulic  process,  and  selling  water  to  miners  and 
others;  and  that  it  is  now,  and  its  predecessors  have  been  for  seve- 
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ral  years  last  past,  in  possession  of  five  hnndred  acres  of  mineral 
land,  situated  adjacent  to  the  North  Fork  of  the  American  river, 
and  of  certain  mines  on  said  land,  which  it  works  by  the  hydranlic 
proGesB.  The  natural- surface  of  this  land  lies  about  one  thousand 
feet  above  the  river;  and  all  the  material  of  the  mines  upon  the 
land,  consisting  of  about  twenty  million  cubic  yards  of  material, 
composed  mostly  of  sand,  gravel,  small  stones,  cobbles  and  bowl- 
ders, mixed  with  small  pai'ticles  of  gold,  is  capable  of  being  worked 
off  into  the  river.  For  the  purpose  of  mining  this  tract  of  land  by 
the  hydraulic  process,  the  company  has  conducted  to  its  mines,  by 
means  of  ditches  and  iron  pipes,  a  large  quantity  of  water,  which 
it  uses,  and  will  continue  to  use  under  a  vertical  pressure  of  several 
hundred  feet,  discharging  water  through  'little  giants'  and  'moni- 
tors,' and  dumping  all  the  tailings  from  its  mines  into  the  river. 
In  that  manner  it  has  been  carrying  on  its  mining  operations  upon 
said  land  for  about  eight  years  last  past;  and  up  to  the  time  of 
commencing  this  action,  and  during  about  five  months  of  each 
year  of  said  period  has  been  daily  discharging  into  the  said  river 
between  four  and  five  thousand  cubic  yards  of  solid  material  from 
its  said  mine,  to- wit,  of  bowlders,  cobbles,  gravel  and  sand,  mak- 
ing a  yearly  discharge  of  at  least  six  hundred  thousand  cubic 
yards;  and  will  continue  to  discharge  that  quantity  annually  if  the 
working  of  said  mine  be  permitted  to  continue;  and  at  such  rate  it 
will  require  some  thirty  years  to  mine  out  and  exhaust  said  mineral 
land.'' 

Of  the  material  thus  discharged  into  the  river  a  large  portion 
has  been  washed,  from  the  place  of  discharge  or  dump^  down  the 
river,  and  ''  commingled  with  tailings  from  other  hydraulic  mines; 
and  still  other  material,  which  is  the  product  of  natural  erosion, 
has  been  deposited  in  the  beds  and  channels  of  the  American  and 
Sacramento  rivers  and  their  confluents,  but  mostly  in  the  Ameri- 
can, and  upon  lands  adjacent  to  both  rivers."  The  deposits  of 
this  material  upon  the  beds  and  along  the  channels  of  the  rivers, 
and  through  the  Suisun  bay,  and  into  the  San  Pablo  and  San 
Francisco  bays,  have  already  filled  and  raised  the  beds  of  both 
rivers.  The  bed  of  the  American  has  been  raised  from  ten  to 
twelve  feet,  and  in  some  places  more,  and  the  bed  of  the  Sacra- 
mento, to  a  great  extent  below  the  mouth  of  the  American,  from 
six  to  twelve  feet.  In  consequence,  the  beds  of  the  two  rivers  have 
shallowed,  and  their  channels  widened,  so  that  the  depths  of  the 
Vol.  LVI— 11 
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rirers  hare  been  greatly  lessened,  and  their  liability  to  overflow- 
has  been  materially  increased^  causing  the  frequent  floods  to  extend 
their  area,  and  to  be  more  destructiTe  than  they  otherwise  would 
have  been,  and  covering  thousands  of  acres  of  good  land  in  the 
Sacramento  valley  with  mining  debris.  And  as  the  rivers  are  at 
all  times  carrying  in  suspension  the  lighter  earthy  matter  from  the 
minesy  and  washing  down  the  heavier  debris,  they  are  likely  to  fill 
more  rapidly  in  the  future^  in  proportion  to  the  quantity  of  hy- 
draulic tailings  than  in  the  past,  and  to  cause  much  further  and 
greater  injury  in  the  future  to  large  tracts  of  land,  probably  ren- 
dering them  within  a  few  years  unfit  for  cultivation  and  inhabi- 
tancy. Besides,  the  discharge  from  the  mines  so  fouls  the  water  of 
the  American  river  at  all  points  below,  as  to  make  it  unfit  for  any 
domestic  use  by  the  inhabitants.  And  from  the  same  cause  *'  the 
navigation  of  the  Sacramento  river  has  been  so  greatly  impaired 
that  the  river,  which  until  the  year  1862  was  navigated  as  far  as 
the  city  of  Sacramento  without  difficulty  by  steamers  of  deep 
draught,  to-wit,  by  boats  drawing  nine  or  ten  feet  of  water,  has 
been  since  the  year  1862,  nnnavigable  as  far  as  the  city  of  Sacra- 
mento by  boats  of  deep  draught,  except  during  high  water,  instead 
of  at  all  times,  as  formerly.  And  there  is  imminent  danger,  if  the 
acts  of  the  defendant  and  others  engaged  in  hydraulic  mining  are 
allowed  to  continue,  that  the  beds  and  channels  of  the  lower  por- 
tion of  the  American  river,  and  of  the  Sacramento  river  below  the 
mouth  of  the  American,  will  be  so  filled  and  choked  up  by  tailings 
and  other  deposits,  that  said  rivers  will  be  turned  from  their  chan- 
nels, cutting  new  waterways,  injuring  or  destroying  immense 
tracts  of  land,  which  probably  will  result  in  greatly  impairing  the 
navigability  of  the  Sacramento  river.'* 

Vast  as  may  be  the  interests  bound  up  in  the  litigation,  yet  the 
qoestions  for  the  consideration  of  this  courfc,  arising  out  of  the 
facts  as  found  by  the  court  below,  lie  within  a  comparatively  narrow 
compass.  All  of  them  flow  into  one  as  the  main  question  at  issue, 
and  that  is  whether  the  defendant  as  owner  of  its  hydraulic  mines, 
situate  on  the  banks  of  the  American  river,  an  nnnavigable  stream 
which  empties  its  waters  into  the  Sacramento  river,  the  principal 
navigable  river  within  the  State,  has  the  right  to  dump  its  hy- 
draulic debris  into  the  river,  to  the  endangerment  of  habitation 
and  cultivation  of  large  tracts  of  country,  upon  which  are  cities, 
towns  and  villages,  and  to  the  impairment  of  the  navigation  of  the 
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Sacnmento  riyer;  and  if  there  exists  no  such  right  in  the  defend- 
ant, do  the  acts  committed  by  it,  and  which  it  threatens  to  con- 
tinae  to  commit,  inTolying  such  conseqaences,  constitute  a  pablio 
nuisance  which  may  be  enjoined  in  an  action  in  the  name  of  the 
people  of  the  State? 

Courts  take  judicial  notice  of  the  navigability  of  the  Sacramento 
rirer.  In  addition  to  which  the  court  below  has  found  that  the 
river  has  been  declared  by  law  navigable  to  the  mouth  of  Middle 
creek,  which  is  above  the  confluence  of  the  American  and  Sacra- 
mento rivers;  ''and  has  been  continually  navigated  by  steamers, 
barges,  schooners,  and  smaller  craft;  and  up  to  1862  was  navigated 
as  far  as  the  city  of  Sacramento,  without  difficulty,  by  steamers  of 
deep  draught,  to- wit,  by  boats  drawing  nine  or  ten  feet  of  water." 
Navigability  in  law  and  in  fact  has  therefore  been  established.  As 
»  navigable  river,  the  Sacramento  is  a  great  public  highway,  in 
which  the  people  of  the  State  have  paramount  and  controlling 
rights.  These  rights  consist  chiefly  of  a  right  of  property  in  the 
Boil,  and  a  right  to  the  use  of  the  water  flowing  over  it,  for  the 
purposes  of  transportation  and  commercial  intercourse.  The  soil 
of  a  navigable  river  is  the  alveus  or  bed  of  the  river;  the  river  itself 
is  the  water  flowing  in  its  channel.  An  unauthorized  invasion  of 
the  rights  of  the  public  to  navigate  the  water  flowing  over  the  soil 
18  a  public  nuisance;  and  an  unauthorized  encroachment  upon  the 
soil  itself  is  known  in  law  as  a  purpresture.  Purpresture  is  also  a 
particular  kind  of  nuisance.  The  word  is  derived  from  the  French 
jrorA  poi^rpris,  which  signifies  an  inclosure.  *'  That  is,"  says  Coke, 
'^when  one  encroacheth  and  makes  that  serviceable  to  himself 
which  belongs  to  many.  And  because  it  is  properly,  when  there  is 
an  inclosure  made  of  any  part  of  the  king's  demesne,  or  of  a  high- 
way, or  a  common  street,  or  public  water,  or  such  like  things." 
2  Coke  Inst  271. 

Great  water  highways  belong  to  the  same  class  of  public  rights, 
and  are  governed  by  the  same  general  rules  applicable  to  highways 
upon  land.  Any  contracting  or  narrowing  of  a  public  highway  on 
land  is  a  iluisance  (Russell  on  Grimes,  349);  and  all  unauthorized 
intrusions  upon  a  water  highway,  for  purposes  unconnected  with 
the  right  of  navigation  or  passage,  are  nuisances.  Oommonwedlth 
y.  Caldwell,  1  Dall.  150;  Commonwealth  v.  King,  13  Mete.  115; 
g§  3479,  3480,  G.  G.  To  make  use  of  the  banks  of  a  river  for 
damping  places,  from  which  to  cast  into  the  river  annually  600,000 
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cubic  yards  of  mining  debris,  consisting  of  bowlders,  sand,  earth, 
and  waste  materials,  to  be  carried  by  the  velocity  of  the  streaoi 
down  its  course  and  into  and  along  a  nayigable  river,  is  an  encroach- 
ment upon  the  soil  of  the  latter,  and  an  unauthorized  invasion  of 
the  rights  of  the  public  to  its  navigation;  and  when  such  acts  not 
only  impair  the  navigation  of  a  river,  but  at  the  same  time  affect 
the  rights  of  an  entire  community  or  neighborhood,  or  any  consid- 
erable number  of  persons,  to  the  free  use  and  enjoyment  of  their 
property,  they  constitute,  however  long  continued,  a  public  nui- 
sance. 

In  Veazie  y.  Dwinet^  50  Me.  479,  certain  mill  occupants  on  the 
Penobscot  river  were  accustomed  to  throw  slabs,  edgings,  and  other 
waste  materials  from  their  mills  into  the  river,  to  float  or  sink,  and 
obstruct  navigation.  The  Supreme  Court  compelled  the  discon- 
tinuance of  the  practice.  *^  Highways,"  said  the  court,  '^  whether 
on  land  or  water,  are  designed  for  the  accommodation  of  the  pub- 
lic for  travel  or  transportation;  *  *  *  they  cannot  be  made 
the  receptacles  of  waste  materials,  filth  or  trash,  nor  the  deposi- 
tories of  even  valuable  property,  so  as  to  obstruct  their  use  as  pub- 
lic highways.  *  *  *  If  therefore  any  person  obstruct  a  stream, 
which  is  by  law  a  public  highway,  by  casting  therein  waste  mate- 
rial, or  filth,  or  trash,  or  by  depositing  material  of  any  description, 
except  as  connected  with  the  reasonable  use  of  such  stream  as  a 
highway,  or  by  direct  authority  of  law,  he  does  it  at  his  peril  —  it 
is  a  public  nuisance."  And  in  Oarrish  v.  Brown^  51  Me.  262,  the 
<K>urt  reiterates  the  same  doctrine:  '^  A  person  who  casts  at  ran- 
dom filth,  or  trash,  or  waste  materials  into  a  public  river,  to  float 
or  sink  as  it  may,  without  guidance  or  direction,  can  in  no  sense  be 
said  to  be  in  the  use  of  such  river  for  lawful  purposes." 

But  it  is  contended  that  as  the  nuisance  complained  of  and  found 
by  the  court  was  the  result  of  the  aggregate  of  mining  debris 
dumped  into  the  stream  by  the  defendant  and  other  mining  com- 
panies acting  separately  and  independently  of  each  other,  the  acts 
of  the  defendant  cannot  be  joined  with  the  acts  of  other  mining 
companies,  to  create  a  cause  of  action  against  the  defendant.  The 
jontention  is  made  upon  a  finding  by  the  court  as  follows: 

'^  On  the  American  river  and  its  tributaries  a  vast  amount  of 
mining  was  done  in  early  times,  and  up  to  this  time  a  great  deal  is 
being  done,  besides  that  by  the  defendant.  No  other  mine  contrib- 
utes annually  more  detritus  to  the  river  than  the  (lefondnnt;  still 


NOVEMBEB  TERM,  1884.  S5 

People  ▼.  Gold  Bon  Ditch  and  Mining  Compuij. 

I  am  Qiiiible  to  say  that  defendant's  mine  alone,  without  reference 
to  the  debris  from  other  mines,  materially  contribntes  to  the  evils 
mentioned;  or  in  other  words,  if  there  were  no  mining  operations 
Bare  those  of  the  defendant,  I  am  not  prepared  to  say  that  it  would 
materially  injare  the  valley  lands,  or  the  navigation  of  the  river. 
It  is  the  aggr^ate  of  debris  from  all  the  mines  which  produces  the 
injuries  mentioned  in  these  findings.^ 

And  it  is  attempted  to  sustain  the  contention  by  the  cases  of 
Ckipman  v.  Palmer ^  77  N.  T.  51;  a  c,  33  Am.  Bep.  566;  SehuyU 
hm  Navigation  Co.  v.  Richards,  57  Penn.  St.  142 ;  SMick  v.  HaU, 
47  Conn.  260,  and  Koyes  v.  Little  York,  53  CaL  724. 

The  first  three  of  those  cases  were  actions  on  the  case  for  dam« 
ages;  the  first,  for  polluting  the  water  of  a  stream  by  the  discharge 
of  sewage  therein;  the  second,  for  the  filling  up  of  the  basin  of  a 
dam  and  water-power  with  coal  ^irt  and  waste  material  cast  into  a 
stream  by  separate  collieries,  working  their  mines  on  the  stream 
independently  of  each  other;  and  the  third,  for  the  overflow  of  a 
brook  obstructed  by  the  defendant  and  other  persons  who  were  not 
parties  to  the  action.  Each  of  those  cases  was  decided  upon  the 
principle  that  where  several  persons,  acting  independently  of  each 
other,  engage  in  the  commission  of  wrongful  acts,  the  torts  are  dis- 
tinct and  not  joint;  and  each  is  only  severally  liable  for  the  injury 
caused  by  his  own  acts,  and  not  for  the  torts  of  others  with  whom 
he  was  not  acting  in  concert.  There  can  be  no  doubt  of  the  cor- 
rectness of  that  principle,  and  of  its  applicability  to  an  action  at 
law  for  the  recovery  of  damages  for  the  violation  of  a  private  right. 
But  in  the  case  of  Keyes  v.  Little  York,  the  late  Supreme  Court  of 
this  State  applied  the  principle  to  an  action  in  equity,  by  which  the 
plaintiff  sought  to  enjoin  a  number  of  persons,  who  without  privity 
or  concert  of  action,  contributed  to  the  washing  down  from  their 
mining  claims,  mining  debris  into  a  stream  which  carried  it  down 
and  spread  it  over  the  plaintiff's  land,  rendering  it  valueless.  To 
the  complaint  in  the  action,  the  court  sustained  a  demurrer,  upon 
the  ground  of  misjoinder,  because  all  who  contributed  to  the  in- 
jury complained  of  could  not  be  joined  as  defendants,  without 
averment  that  they  acted  in  concert  in  the  commission  of  the 
wrongful  acts  charged  against  them. 

The  case  however  was  practically  overruled  by  this  court  in 
HiUman  v.  Newingtan,  57  Cal.  62.  That  also  was  a  case  in  which 
the  plaintiff  sued  a  number  of  persons  to  recover  damages  for  the 
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wrongful  diversion  of  the  water  of  a  stream,  and  to  perpetually  en- 
join them  from  diverting  the  same.  The  defendants  answered,  aa 
in  Keyes  v.  LHth  Yorky  that  they  were  improperly  joined  in  the 
tuition,  because  they  acted  severally  and  not  jointly.  But  this  court 
^aid:  '^  Each  of  the  defendants  diverts  some  of  the  water,  and  the 
aggregate  reduces  the  volume  below  the  amount  to  which  the  plain* 
tiff  is  entitled,  although  the  amount  diverted  by  any  one  would 
not.  ♦  ♦  *  All  who  act  must  therefore  be  held  to  act  jointly,*' 
and  the  damages  and  costs  may  be  apportioned  by  the  court,  sit- 
ting as  a  court  of  equity.  This  case  clearlV  recognized  the  equita- 
ble principle  that  in  an  action  to  abate  a  public  or  private  nuisance^ 
all  persons  engaged  in  the  commission  of  the  wrongful  acts  which 
constitute  the  nuisance  may  be  enjoined,  jointly  or  severally.  It  is 
the  nuisance  itself,  which  if  destructive  of  public  or  private  rights 
of  property,  may  be  enjoined. 

The  King  v.  Traffordy  1  Bam.  &  Adol.  874,  was  a  criminal  action 
for  a  public  nuisance  to  a  public  canal  navigation,  established  by 
Act  of  Parliament.  The  jury  found  that  the  acts  creating  the  nui- 
sance were  done  by  the  defendants  separately;  but  it  was  held, 
nevertheless,  that  as  the  nuisance  was  the  result  of  all  those  acts 
jointly,  the  defendants  were  rightly  joined  in  one  indictment, 
which  stated  the  acts  to  be  several. 

Whenever  an  indictable  nuisance  exists,  there  is  a  co-ordinate 
remedy  in  equity  to  abate  it  by  injunction.  In  an  equitable  action 
for  that  puiqpose,  there  is  generally  raised  no  question  of  damages. 
Until  the  adoption  of  the  codes,  such  a  question  could  not  be  raised 
in  an  action  in  equity  for  the  abatement  of  a  nuisance.  The  only 
question  was  whether  the  nuisance  complained  of  and  sought  to  be 
redressed  had  been  committed;  and  it  was  no  answer  in  such  an 
action,  where  there  was  no  question  as  to  a  separate  or  joint  liabil- 
ity for  damages  in  the  case,  to  say  that  other  persons  were  commit- 
ting the  same  sort  of  nuisance.  Croasley  v.  Lightowler,  L.  R.,  3  Eq. 
Cas.  279;  Chipmany.  Palmer,  77  N.  Y.  51;  8.  c.,33  Am.  Bep.  566. 
So  inWoodyear  v.  Schaeffer,  57  Md.  9;  8.  c,  40  Am.  Rep.  419.  It 
is  said  '^  It  is  no  answer  to  a  complaint  of  nuisance,  that  a  great 
many  others  are  committing  similar  acts  of  nuisance.  Each  and 
every  one  is  liable  to  a  separate  action,  and  to  be  restrained.  *  *  * 
The  extent  to  which  the  appellee  has  contributed  to  the  nuisance 
may  be  slight,  and  scarcely  appreciable.  Standing  alone,  it  might 
well  be  that  it  would  only  very  slightly,  if  at  all,  prove  a  source  of 
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annoyance.  And  so  it  might  be,  as  to  each  of  the  other  numerous 
persons  contributing  to  the  nuisance.  Each  standing  alone,  might 
amount  to  little  or  nothing.  But  it  is  when  all  are  united  together, 
and  contribute  to  a  common  result,  that  they  become  important  as 
factors  in  producing  the  mischief  complained  of.  And  it  may  only 
be  after,  from  year  to  year,  the  number  of  contributors  to  the  in- 
jury has  greatly  increased,  that  sufficient  disturbance  of  rights  has 
been  caused  to  justify  a  complaint.  *  *  *  In  that  state  of  facts 
♦  *  *  each  element  of  contributive  injury  is  a  part  of  one  com- 
mon whole;  and  to  stop  the  mischief  in  the  whole,  each  part  in  de- 
tail must  be  arrested  and  removed." 

Bat  it  is  also  claimed  that  the  defendant  has  acquired  the  right 
from  custom,  and  by  prescription  and  the  statute  of  limitations,  to 
use  the  American  and  Sacramento  rivers  as  outlets  for  its  mining 
debris;  and  that  in  the  exercise  of  this  right  it  cannot  be  restrained 
in  its  business  of  hydraulic  mining,  notwithstanding  the  conse- 
quent injuries  to  those  riyers. 

Undoubtedly,  the  fact  must  be  recognized,  that  in  the  mining 
regions  of  the  State,  the  custom  of  making  use  of  the  waters  of 
streams  as  outlets  for  mining  debris  has  prevailed  for  many  years; 
and  as  a  custom  it  may  be  conceded  to  have  been  founded  in  ne- 
cessity; for  without  it,  hydraulic  mining  could  not  have  been  eco- 
nomically operated.  In  that  custom  the  people  of  the  State  have 
silently  acquiesced,  and  upon  the  strength  of  it  mining  operation^, 
involving  the  investment  and  expenditure  of  large  capital,  have 
grown  into  a  legitimate  business,  entitled  equally  with  all  other 
business  pursuits  in  the  State  to  the  protection  of  the  law.  But  ii 
legitimate  priyate  business,  founded  upon  a  local  custom,  may 
grow  into  a  force  to  threaten  the  safety  of  the  people,  and  destruc- 
tion to  public  and  private  rights;  and  when  it  develops  into  that 
condition,  the  custom  upon  which  it  is  founded  becomes  unreason- 
able, because  4angerous  to  public  and  private  rights,  and  cannot  be 
invoked  to  justify  the  continuance  of  the  business  in  an  unlawful 
manner.  Every  business  has  its  laws,  and  these  require  of  those 
who  are  engaged  in  it  to  so  conduct  it  as  that  it  shall  not  violate 
the  rights  that  belong  to  others.  Accompaning  the  ownership  of 
every  species  of  property  is  a  corresponding  duty  to  so  use  it  as 
that  it  shall  not  abuse  the  rights  of  other  recognized  owners. 
§§  3479, 3514,  0.  C. ;  731,  C.  C.  P. 

Upon  that  underlying  principle,  neither  State  nor  Federal  leg- 
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islatures  could^  by  silent  acquiescenoe,  or  by  attempted  legislation, 
take  private  property  for  a  private  use,  nor  divest  the  people  of  the 
State  of  their  rights  in  the  navigable  waters  of  the  State  for  the  use 
of  a  private  business  however  extensive  or  long  continued. 

As  we  have  already  said^  the  rights  of  the  people  in  the  naviga- 
ble rivers  of  the  State  are  paramount  and  controlling.  The  State 
holds  the  absolute  right  to  all  navigable  waters  and  the  soils  under 
them,  subject  of  course  to  any  rights  in  them  which  may  have  been 
surrendered  to  the  general  government.  Martin  v.  Wade,  13  Pet. 
410.  The  soil  she  holds  as  trustee  of  a  public  trust  for  the  benefit 
of  the  people;  and  she  may  by  her  legislature  grant  it  to  an  indi- 
vidual; but  she  cannot  grant  the  rights  of  the  people  to  the  use  of 
the  navigable  waters  flowing  over  it;  these  are  inalienable.  Any 
grant  of  the  soil  therefore  would  be  subject  to  the  paramount 
rights  of  the  people  to  the  use  of  the  highway.  And  such  was  the 
doctrine  of  the  common  law.  "  The  jus  privaium/^  says  Lord 
Hale,  in  De  Jure  Maris,  p.  22,  ''must  not  prejudice  the  Jus  pub^ 
lieum,  wherewith  public  rivers  and  arms  of  the  sea  are  affected  to 
public  use."  It  is  therefore  beyond  the  power  of  legislatures  to  de- 
stroy or  abridge  such  rights,  or  to  authorize  their  impairment. 

As  to  the  claim  of  right  derived  from  prescription  and  the  statute 
of  limitations,  it  is  sufficient  to  say  that  a  right  to  continue  a  public 
nuisance  cannot  be  acquired  by  prescription.  Peiiis  v.  Johnson, 
r>6  Ind.  139;  Boston  Rolliny  Mills  v.  Cambridge^  ll7  Mass.  396; 
Wright  V.  Moors,  38  Ala.  593;  People  v.  Cunningham,  1  Denio,  524; 
8.  c,  43  Am.  Dec.  709;  MiUs  v.  Hall,  9  Wend.  315;  8.  o.,  24  Am. 
Dec.  160.  Against  it,  however  long  continued,  the  State  is  bound 
to  protect  the  people;  and  for  that  purpose  the  attorney-general,  as 
the  law  officer  of  the  State,  has  the  power  to  institute  a  proceeding 
in  equity  in  the  name  of  the  people  to  compel  the  discontinuance 
ct  the  acts  which  constitute  the  nuisance.  County  of  Sacramento 
V.  Central  P.  R.  Co.,  61  Gal.  250;  People  v.  Stratton,  25  Gal.  242; 
Tolo  County  v.  Sacramento,  36  GaL  193.  As  was  said  in  People  v. 
Booth,  32  N.  Y.  397:  "The  remedy  to  prevent  the  erection  of  a 
purpresture  and  nuisance  in  a  bay  or  navigable  river,  is  by  injunc- 
tion at  the  suit  of  the  people  by  their  attorney-general.  For  all 
the  people  of  the  State  are  interested  in  the  question,  and  have  the 
right  to  use  all  bays  and  navigable  rivers  within  the  State;  and  I 
think  the  attorney-general  may  maintain  an  action  in  the  name  of 
the  people  of  the  State  to  prevent  the  obstruction  of  a  public  high^ 
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way,  which  all  the  people  have  a  right  to  travel,  because  all  of  them 
hare  an  interest  in  snch  highways.'' 

There  is  no  prejndicial  error  in  the  record.     Judgment  for  a  per- 
petual injunction  and  order  afitoned. 

JudgtMfU  affirmed. 

Mtbick,  Shabpstein,  Boss,  JJ.,  and  Monnisoxr,  C.  J.,  con- 
curred; McEiKSTBT  and  Thobntoit,  JJ.,  concurred  specially. 

Note  by  thb  reporter.  —  See  CanflM  v.  Andrewi,  54  Vt.  1 ;  s.  c. ,  41  Am. 
Rep.  828;  Bed  Biver  Boiler  M<U$  ▼.  Wright,  80  Minn.  340;  s.  c,  44  Am.  Rep. 
tOi;  Loekwood  Co.  ▼.  Lawrence,  77  Me.  207;  s.  c,  52  Am.  Rep.  768. 

In  PenMifi/Mnia  Coal  Co.  ▼.  Sandereon,  Penn.  Sup.  Ct.,  Oct.  4,  1886,  it  was 
lield  that  land  on  a  lower  level  owes  a  natnral  servitude  to  that  on  a  higher 
level  in  lespect  of  receiving,  without  compensation  bv  the  owner,  the  water 
aatnially  flowing  from  it,  and  although  the  existence  of  a  stream,  the  purity- 
of  its  water,  and  its  utility  for  domestic  purposes  were  leading  inducements  to 
the  purchase  of  the  lower  land,  a  poUution  of  the  stream  by  the  running  into 
it  of  acidulated  water  from  a  coal  mine  on  the  higher  land  is  damnum  abeque 
it^uria,  where  the  stream  forms  the  natural  drainage  of  the  basin  in  which  the 
eoal  is  situated,  and  the  mine  is  conducted  in  the  ordinary  and  usual  made  of 
mining. 

The  cofurt  said:  "The  Pennsylvania  Goal  Company  is  the  owner  of  some 
1,600  acres  of  anthracite  coal  lands  in  the  Lackawanna  valley,  situate  above 
the  city  of  Scranton,  in  the  basin  of  a  small  tributary  of  the  Lackawanna  river 
known  as  Meadow  brook,  into  which,  owing  to  the  natural  conformation  of  the 
sarfaee,  the  water  from  these  lands  is  drained.  The  company  first  opened  the 
ooal  seams  on  this  land  by  a  draft,  or  tunnel,  in  the  year  1867  or  1868.  They 
drove  three  other  tunnels,  and  punk  a  shaft,  and  thereafter  mining  operations 
were  extensively  engaged  in,  the  establishment  being  known  as  the  '  Qipey 
Qrove  Ooal- works.'  From  the  time  the  first  tunnel  was  driven  the  mine  water 
flowed,  by  the  natural  course  of  gravity,  into  the  Meadow  brook.  As  the  op- 
eration of  the  mines  was  increased,  the  volume  of  mine  water  increased.  The 
water  which  percolated  into  the  shaft  was  by  powerful  engines  pumped  there- 
from, and  as  it  was  brought  to  the  surface,  it  passed,  with  the  flow  from  the 
tunnel,  by  an  artificial  water-course,  over  the  defendant's  own  land  into  the 
Meadow  brook,  which  we  have  said,  was  the  natural  water-course  for  drainage 
of  the  entire  basin.  The  plaintiff,  Mrs.  Sanderson,  in  the  year  1868,  purchased 
a  tract  of  land  in  the  dty  of  Scranton,  some  three  miles  below  the  Gipsy  Grove 
works,  on  the  Meadow  brook,  near  its  mouth.  The  existence  of  the  stream, 
the  purity  of  its  waters,  and  its  utility  for  domestic  and  other  purposes,  it  is 
said,  was  a  leading  inducement  to  the  purchase.  She  began,  and  in  the  year 
1870  finished  the  erection  of  a  house  upon  the  land.  In  connection  therewith 
dams  were  built  across  the  brook  to  form  a  fish  and  ice  pond,  and  to  supply  a 
tnstem.  The  water  was  forced  by  a  hydraulic  ram  from  the  cistern  to  a  tank 
in  he  house,  and  was  used  for  domestic  purposes  and  for  a  fountain. 
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It  is  alleged  that  the  large  volame  of  mine  water  which  the  defendants 
poured  into  the  Meadow  brook  has  corrupted  the  water  of  that  stream  to  such 
an  extent  as  to  render  it  totally  unfit  for  domestic  use;  that  the  fish  in  the 
brook  have  been  totally  destroyed,  the  plaintiff's  pipes  corroded,  and  his  entii^ 
apparatus  for  the  utilization  of  the  water  rendered  wholly  worthless;  and  that 
in  consequence,  about  the  year  1875,  the  same  was  abandoned  This  actian 
was  brought  to  recover  the  damages  which  the  plaintiff  alleges  she  has  sus- 
tained in  consequence  of  the  alleged  pollution  of  the  stream. 

**  At  the  trial  of  the  cause,  in  February,  1878,  in  the  Common  Pleas  of  Lu- 
zerne county,  the  court,  after  hearing  the  plaintiff^s  case,  entered  a  nonsuit  on. 
the  ground  that  the  discharge  of  the  mine  water  was  a  necessary  incident  to 
mining;  that  there  was  neither  malice  nor  negligence  shown  in  the  operation 
of  the  mine,  and  the  case  was  therefore  one  of  damnum  absque  iiijuria,  A 
writ  of  error  was  taken  to  the  refusal  of  the  court  to  take  off  the  nonsuit,  and 
the  case  was  presented  for  the  consideration  of  this  court,  86  Penn.  St.  401. 
Upon  consideration  of  the  question  involved,  this  court  was  then  of  opinion, 
that  except  where  it  is  qualified  by  the  existence  of  peculiar  conditions,  the 
duty  of  the  owner  of  property  is  defined  by  the  maxim,  '  He  utere  tuo  ut  ul- 
ienum  nan  loBdas; '  that  this  case  exhibited  none  of  those  peculiar  conditions; 
and  that  the  plaintiff's  proofs  exhibited  a  case  which  should  have  been  sab. 
mitted  to  the  jury.  A  procedendo  having  been  awarded,  the  cause  was  again 
brought  to  trial  in  the  Conmion  Pleas  of  T^ackawanna  county,  where,  in  Oc- 
tober, 1879,  a  verdict  was  rendered  for  the  plaintiff.  A  writ  of  error  was  then 
taken  by  the  defendants;  but  this  court  adhering  to  the  opinion  contained  in 
86  Penn.  St.  401,  the  judgment  was  affirmed.  The  plaintiffs  however  sued 
out  a  second  writ  to  the  same  judgment,  and  assigned  for  error  the  ruling  of 
the  court  as  to  the  proper  measure  of  damages,  and  upon  this  the  judgment 
was  reversed,  and  a  venire  facias  de  novo  awarded.  The  cause  was  again 
tried  in  the  Common  Pleas  of  Lackawanna  county  in  February,  1885.  Judg- 
ment was  again  entered  for  the  plaintiff,  and  it  is  to  this  judgment  that  the 
present  errors  are  assigned. 

''The  questions  which  are  now  to  be  considered,  with  a  single  exception, 
perhaps,  being  identical  with  those  which  were  previously  considered  and  em- 
braced in  the  judgment  reported  in  86  Penn.  St.  401,  the  argument  has  been 
practically  a  rearg^ment  of  the  original  case.  We  have  before  us  not  only  the 
same  parties,  and  the  same  questions,  but  the  same  case;  and  if  it  be  true,  as 
it  is  most  persistently  argued,  that  this  court  was  mistaken  in  its  former  rul- 
ing, it  is  well  that  the  error  should  be  righted  in  the  same  case  in  which  it 
occurred.  If  we  lay  aside  our  own  previous  decisions  of  this  case,  and  regard 
the  cause  as  coming  before  us  upon  a  reargument,  the  main  question  involved 
is  one  of  new  impression  in  this  State.  This  court  was  not  then,  and  is  not 
now  in  harmony  with  reference  to  it. 

'*  It  has  been  stated  that  80,000,000  of  tons  of  anthracite  and  70,000,000  of 
bituminous  coal  are  annually  produced  in  Pennsylvania.  It  is  therefore  a 
question  of  vast  importance,  and  cannot,  on  that  account,  be  too  carefully  con- 
sidered; for  if  damages  may  from  time  to  time  be  recovered,  either  in  the  pres- 
ent form  or  as  for  a  nuisance,  punitive  means  may  be  resorted  to  to  prevent 
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lepelition,  or  to  compel  the  abatement  of  the  naiaance.  Indeed,  if  the  right  to 
damages  in  anch  cases  is  admitted,  equity  may,  and  under  the  decisions  of  this 
eouxt  ondoabtedly  woold,  at  the  suit  of  any  riparian  owner,  take  jarisdiction, 
and  upon  the  ground  of  a  continaons  and  irreparable  injury,  enjoin  the  opera- 
tk»  of  the  mine  altogether.  Whatever  rights  Mrs.  Sanderson  may  have  to 
the  use  of  this  water,  and  whatever  remedy  she  may  have  in  this  case,  or  in 
any  other  form,  in  law  or  in  equity,  is  the  right  and  remedy  of  every  other 
riparian  owner  along  Meadow  brook;  and  whatever  may  be  the  rights  and 
remedies  of  the  owners  on  Meadow  brook  are,  of  course,  the  rights  and  rem- 
edies of  all  other  riparian  owners  throughout  the  Commonwealth.  It  may  be 
that  Mrs.  Sanderson  adopted  a  more  extensive  arrangement  for  the  use  of  this 
-water  than  any  other  person,  and  is  ^nsequently  more  inconvenienced  on  tliat 
leeount;  but  the  law  is  the  same  in  her  case  as  in  all  other  cases.  If  she  may 
recover  damages  in  a  large  amount,  others  similarly  but  less  affected  may  re- 
cover in  a  less  sum.  Besides  these  riparian  owners  are  not  limited  to  their 
present  modes  of  enjoyment.  It  is  impossible  to  foresee  what  other  modes  of 
enjoyment  they  or  their  successors  in  title  may  adopt,  or  to  estimate  the  extent 
of  damans  to  which  the  continued  pollution  of  the  stream  might  proceed. 
Hence  if  the  responsibility  of  the  operator  of  a  mine  is  extended  to  injuries  of 
the  character  complained  of,  the  consequences  must  be  that  mining  cannot  be 
conducted  except  by  the  general  consent  of  all  parties  affected. 

"  It  will  be  observed  tliat  the  defendants  have  done  nothing  to  change  the 
chanMSter  of  the  water,  or  to  diminish  its  purity,  save  what  results  from  the 
natural  use  and  enjoyment  of  their  own  property.  They  have  brought  noth- 
ing on  to  the  land  artificially.  The  water  as  it  is  poured  into  Meadow  brook  is 
the  water  which  the  mine  naturally  discharged.  Its  impurity  arises  from 
natural,  not  artificial,  causes.  The  mine  cannot  of  course  be  operated  else- 
where than  where  the  coal  is  naturally  found,  and  the  discharge  is  a  necessary 
incident  to  the  mining  of  it. 

'*  It  must  be  conceded,  we  think,  that  every  man  is  entitled  to  the  ordinary 
and  natural  use  and  enjoyment  of  his  property.  He  may  cut  down  the  forest 
trees,  clear  and  cultivate  his  land,  although  in  so  doing  he  may  dry  up  the 
courses  of  his  neighbor's  springs,  or  remove  the  natural  barriers  against  wind 
and  storm.  If  in  the  excavation  of  his  land,  he  should  uncover  a  spring  of 
water,  salt  or  fresh,  acidulated  or  sweet,  he  will  certainly  not  be  obliged  to 
cover  it  again,  or  to  conduct  it  out  of  its  course,  lest  the  stream  in  its  natural 
flow  may  reach  his  neighbor's  land.  It  has  always  been  considered  that  land 
on  a  lower  level  owes  a  natural  servitude  to  that  on  a  higher  level,  in  respect 
of  receiving,  without  claim  for  compensation  by  the  owner,  the  water  naturally 
flowing  down  to  it.  In  sinking  his  well,  he  may  intercept  and  appropriate  the 
water  which  supplies  his  neighbor's  well  {Aeton  v.  BlundeU,  12  Mees.  &  W. 
324:  WheaOey  v.  Baugh,  25  Penn.  St.  528;  BcUdeman  v.  BruckhaH,  45  Penn.  St. 
514).  or  if  his  own  well  is  so  close  to  the  soil  of  his  neighbor  as  to  require  the 
support  of  a  rib  of  clay  or  of  stone  on  bis  neighbor's  land  to  retain  the  water 
in  the  well,  no  action  will  lie  against  the  owner  of  the  adjacent  land  for  dig- 
ging away  such  clay  or  stone  which  is  his  own  property,  and  thereby  letting 
out  the  water.     Whart.  Neg.  9d9.      He  may,  to  a  reasonable  extent,  jure 
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.naiura,  divert  water  from  a  stream  for  domestic  purposes,  and  for  the  irriga- 
tion of  his  land.  Messenger's  Appeal,  4  Atl.  Bep.  162.  So  also  each  of  two 
owners  of  adjoining  mines  has  a  natural  right  to  work  his  own  mines  in  the 
manner  most  convenient  and  beneficial  to  himself,  although  the  natural  conse- 
quence may  be  that  some  prejudice  wiU  occur  to  the  owner  of  the  adjoining 
mine.  Smith  v.  Kenrick,  7  C.  B.  506.  One  mine-owner  may  thus  permit 
water  naturally  flowing  in  his  own  mine  to  pass  off  by  gravitation  into  an 
adjoining  or  lower  mine  so  long  bs  bis  operations  are  carried  on  properly  and 
in  the  usual  manner.  Bainb.  Mines,  297.  To  the  same  effect  are  WHson  ▼. 
Waddell,  L.  R.,  2  App.  Cas.  96;  Orompton  v.  Lea,  L.  R.,  19  Eq.  116. 

**  The  defendants,  being  the  owners  of  the  land,  had  a  right  to  mine  the  coaI. 
It  may  be  stated,  as  a  general  proposition,  that  every  man  has  the  right  to  the 
natural  use  and  enjoyment  of  his  own  property;  and  if  while  lawfully  in  saeh 
use  and  enjoyment,  without  negligence  or  malice  on  his  part,  an  unavoidable 
loss  occurs  to  his  neighbor,  it  is  damnum  absque  it^uria;  for  the  rightful  use 
of  one's  own  land  ouiy  cause  damage  to  another,  without  any  legal  wron^. 
Mining  in  the  ordinary  and  usual  form  is  the  natural  user  of  coal  lands.  They 
are,  for  the  most  part,  unfit  for  any  other  use.  "  It  is  established,"  says  Cot- 
ton, L.  J.,  in  West  Cumberland  Iran  Co.  v.  Kenffon,  Lk  R.,  6  Ch.  Div.  778, 
'  that  taking  out  minerals  is  a  natural  use  of  mining  property,  and  that  no  ad- 
joining proprietor  can  complain  of  the  result  of  careful,  proper  mining  opera- 
tions.' In  the  same  case,  fiBETT,  L.  J.,  says:  'The  cases  have  decided,  that 
where  the  maxim  (sie  utere  tuo  ut  aUenum  non  ladas)  is  applied  to  landed  prop- 
erty, it  is  subject  to  a  certain  modification,  it  being  necessary  for  the  plaintiff  to 
show,  not  only  that  he  has  sustained  damage,  but  that  the  defendant  has  caused 
it  by  gx>ing  beyond  what  is  necessary  in  order  to  enable  him  to  have  the  natural 
use  of  his  own  land.' 

"  The  right  to  mine  coal  is  not  a  nuisance  in  itself.  It  is,  as  we  have  said, 
a  right  incident  to  the  ownership  of  coal  property;  and  when  exercised  in  the 
ordinary  manner,  and  with  due  care,  the  owner  cannot  be  held  for  permitting 
the  natural  flow  of  mine  water  over  his  own  land  into  the  water-course,  by 
means  of  which  the  natural  drainage  of  the  country  is  effected.  There  are,  it 
is  well  known,  percolations  of  mine  water  into  all  mines.  Whether  the  mine 
be  operated  by  tunnel,  slope,  or  shaft,  water  will  accumulate,  and  unless  it 
can  be  discharged,  mining  must  cease.  The  discharge  of  this  acidulated  water 
is  practically  a  condition  upon  which  the  ordinary  use  and  enjoyment  of  coal 
lands  depend.  The  discharge  of  the  water  is  practically  part  and  parcel  of 
the  process  of  mining;  and  as  it  can  only  be  effected  through  natural  channels, 
the  denial  of  this  right  must  inevitably  produce  results  of  a  most  serious 
character  to  this,  the  leading  industrial  interest  of  the  State.  The  defendants 
were  engaged  in  a  perfectly  lawful  business,  in  which  they  had  made  large 
expenditures,  and  in  which  the  interests  of  the  entire  community  were  con- 
cerned. They  were  at  liberty  to  carry  on  that  business  in  the  ordinary  way, 
and  were  not,  while  so  doing,  accountable  for  consequences  which  they  could 
not  control.  As  the  mining  operations  went  on,  the  water,  by  the  mere  force 
of  gravity,  ran  out  of  the  drifts,  and  found  its  way  over  the  defendant's  own 
land  to  the  Meadow  brook.    It  is  clear  that  for  the  consequences  of  this  flow. 
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wliidi  bj  the  mere  force  of  gravity  naturally,  and  without  any  fault  of  the 
defendants,  carried  the  water  into  the  brook,  and  thence  to  the  plaintiff's  pond, 
Aiere  could  be  no  responsibility  as  damages  on  part  of  the  defendants. 

"  A  peraon  in  the  lawful  use  of  his  own  land  may  cause  to  flow  over  the  land 
of  another  a  greater  quantity  of  water  than  it  is  naturally  subjected  to.  *  I  am 
aware,'  says  Woodward,  J.,  in  Kaufman  v.  Or%Memer,  26Penn.  St.  414, '  that 
in  Merritt  ▼.  Parker,  1  N.  J.  Law,  460,  Chief  Justice  Kikbet  denied  these 
principles,  and  held  that  by  no  contrivance  and  under  no  pretense  can  one  man 
eansB  to  flow  over  the  land  of  another  a  greater  quantity  of  water  than  it  is 
naturally  subjected  to;  but  on  the  other  hand,  there  is  a  Maryland  case  of 
equal  authority  {WiOtatM  v.  Gale,  3  Har.  &  J.  281),  which  in  its  facts  bears  a 
striking  resemblance  to  the  case  at  bar,  and  the  case  of  Martin  v.  Hiddle, 
decided  by  my  brother  Lowrib  in  the  District  Court  of  Allegheny  county,  and 
affirmed  In  the  Supreme  Court  at  September  Term,  1848.  These  cases  reoog. 
aiae  the  principle  that  the  superior  owner  may  improve  his  lands  by  throwing 
increased  waters  upon  his  inferior,  through  the  natural  and  customary  chan- 
nels, which  is  a  most  important  principle  in  respect,  not  only  to  agricultural, 
hat  to  mining  operations  also.' 

"  It  may  be  said  that  under  the  doctrine  of  Baird  v.  Wii^am»on,  15  C.  B. 
(N.  S.)  376,  when  the  flow  of  water  is  increased  artificially,  or  is  greater  than 
would  result  from  gravitation  alone,  the  mine-owner  who  causes  it  is  liable 
for  the  increased  injury;  that  this  may  be  termed  a  non-natural  use  of  the  land, 
and  the  mine-owner  would  be  held  for  any  injury  which  would  be  sustained 
in  consequence  of  this  artificial  increase  in  the  amount.  We  understand  the 
rule  of  Baird  v.  WUIiammm  to  be  this:  Where  coal  may  be  suocesfully  mined 
by  tunnel  or  drift,  the  owner  of  the  land  may  be  deemed  to  have  the  natural 
use  and  enjoyment  of  it  in  that  form  of  mining,  and  he  will,  in  such  a  case, 
not  hP'  allowed  to  add  merely  to  the  efficiency  of  his  enterprise,  to  the  injury 
of  his  neighbor's  land,  by  the  artificial  accumulation  of  water  in  large  quanti- 
ties through  the  use  of  powerful  engines  and  pumps.  But  it  does  not  appear 
from  any  evidence  in  this  cause  that  the  mine  was  conducted  by  the  defendant 
in  any  but  the  ordinary  and  useful  mode  of  mining  in  this  country.  The 
deeper  strata  can  only  be  reached  by  shaft,  and  no  shaft  can  be  worked  until 
the  water  is  withdrawn.  A  drift  is  in  some  sense  an  artificial  opening  in  the 
land,  and  accumulates  and  discharges  water  in  a  greater  volume  and  extent  than 
would  otherwise  result  from  purely  natural  causes ;  yet  mining  by  drift  has, 
as  we  have  seen,  been  held  to  be  a  natural  user  of  the  land.  So  too  we  think, 
according  to  the  present  practice  of  mining,  the  working  of  the  lower  strata 
by  shaft,  in  the  usual  and  ordinary  way,  must  be  considered  the  natural  user 
of  the  land  for  the  taking  out  of  the  coal  which  can  be  reached  by  shaft  only ; 
and  as  the  water  cannot  be  discharged  by  gravity  alone,  it  must  necessarily, 
as  part  of  the  process  of  mining,  be  lifted  to  the  surface  by  artificial  means; 
and  thence  bo  discharged  through  the  ordinary  natural  channels  for  the 
drainage  of  the  country. 

**  But  if  we  should  be  wrong  as  to  the  water  which  was  pumped  out  of  the 
mine,  how  can  we  discriminate  as  to  the  effect  of  the  water  which  flowed  from 
the  mine  by  mere  gravity,  and  that  which  was  pumped  out  ?    Tb^  witnesses 
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did  not  discriminate  in  their  testimony,  and  the  learned  court  did  not  instinct 
the  jurj  to  make  any  discrimination.  The  injury  done  to  the  plaintiff  was  esti- 
mated without  any  effort  to  distinguish  between  the  effects  of  the  water  franA 
one  or  other  of  these  sources.  If  the  stream  was  already  corrupted  by  the 
water  which  flowed  from  the  tunnels,  or  if  tliat  water  was  sufficient  of  itself 
to  corrupt  it  so  as  to  render  it  useless  for  domestic  purposes,  the  water  whi<:h 
was  pumped  as  an  independent  cause  of  action  would  occasion  an  injury  with- 
out damage.  The  pollution  of  a  clear  stream  might  inflict  an  injury  for  which 
damages  would  be  recoverable,  but  we  cannot  see  how  damages  could  be  esti- 
mated for  the  pollution  of  a  stream  which  had  already  become  foul  from  other 
causes  for  which  the  law  gave  no  remedy. 

*'  It  is  said  the  defendants  created  an  artificial  water-course  from  their  mine 
to  Meadow  brook,  but  this  artificial  water-course  was  upon  their  own  land, 
and  conducted  no  more  water  to  the  brook  than  by  the  natural  conformation 
of  the  surface  could  otherwise  have  reached  it.  If  it  be  suggested  that  the 
defendants  might  have  extended  this  artificial  water-way,  in  form  of  a  sewer, 
to  some  point  of  safety,  it  may  be  asked  where  short  of  the  sea  might  the 
sewer  be  discharged,  that  the  same  compUunt  might  not  be  made? 

**  We  do  not  say  that  a  case  may  not  arise  in  which  a  stream,  from  sach 
pollution,  may  be  regarded  as  a  public  nuisance,  and  that  the  public  interests, 
as  involved  in  the  general  health  and  well-being  of  the  community,  may  not 
require  the  abatement  of  that  nuisance.  This  is  not  such  a  case.  It  is  shown 
that  the  community  in  and  around  the  city  of  Scianton,  including  the  com- 
plainant, is  supplied  with  abundant  pure  water  from  other  sources.  There  is 
no  complaint  as  to  any  injurious  effects  from  this  water  to  the  general  health. 
The  community  does  not  complain  on  any  ground.  The  plaintiff's  grievance 
is  for  a  mere  personal  inconvenience;  and  we  are  of  opinion  that  mere  private 
personal  inconveniences,  arising  in  this  way  and  under  such  circumstances, 
must  yield  to  the  necessities  of  a  great  public  industry,  which  although  in  the 
hands  of  a  private  corporation,  subserves  a  great  public  interest.  To  encourage 
the  development  of  the  great  natural  resources  of  a  country  trifling  incon* 
veniences  to  particular  persons  must  sometimes  give  way  to  the  neoessitioe  of 
a  great  community.  Nor  do  we  say  that  a  miner,  in  order  that  his  mines  may 
be  made  available,  may  enter  upon  his  neighbor's  lands,  or  inflict  upon  liim 
any  other  immediate  or  direct  injury,  but  we  do  say,  that  in  the  operation  of 
mining  in  the  ordinary  and  usual  manner,  he  may,  upon  his  own  lands,  lead  the 
water  which  percolates  into  his  mine  into  the  streams  which  form  the  natural 
drainage  of  the  basin  in  which  the  coal  is  situate,  although  the  quantity  as 
well  as  the  quality  of  the  water  in  the  stream  may  thereby  be  affected. 

**  In  the  previous  disposition  of  this  case  in  this  court,  as  reported  in  86 
Penn.  St.  401,  the  principle  of  law  mainly  relied  upon  was  stated  as  follows : 
'  If  a  man  brings  or  uses  a  thing  of  a  dangerous  nature  on  his  own  land,  he 
must  keep  it  at  his  own  peril,  and  is  liable  for  the  consequences  if  it  escapes 
and  does  injury  to  another.  Jones  v.  FestirUog  B.  Co„fh,  R.,  8  Q.  B.  7dQ. 
The  person  whose  grass  or  com  is  eaten  down  by  the  escaping  cattle  of  his 
neighbor,  or  whose  mine  is  flooded  by  the  water  from  his  neighbor's  reservoir 
{Harrri$on  v.  Oreat  Nar*Xern  B.  Oo,,d  Hurl.  &  C.  288),  or  whose  habitation 
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is  made  nnhealihy  by  the  fames  and  noisome  yapois  of  bis  neigbbor's  alkali 
works  (Si.  Helen's  SmeUing  Co,  t.  Tipping,  11  H.  L.  Cas.  642),  is  damnified 
witboat  any  faalt  of  bis  own,  and  it  seems  bat  reasonable  and  just  tbat  the 
neigbbor  who  bas  brougbt  sometbing  on  bis  own  property  wbicb  was  not 
natundly  tbere,  bannless  to  otbers  so  long  as  it  was  confined  to  bis  own  prop- 
erty, but  wbicb  be  knows  will  be  miscbievous  if  it  gets  on  bis  neigbbor's, 
sboold  be  obliged  to  make  good  tbe  damage  wbicb  ensaesif  be  does  not  suc- 
ceed in  confining  it  to  bis  own  property.  FUUher  v.  Bylands,  L.  R.,  1 
£zcb.  280.' 

"  Tbe  parenthetic  references  to  authorities  are  not  found  in  tbe  opinion  in 
FUtdker  v.  Biflande,  but  were  inserted  in  tbe  body  of  tbe  quotation  by  Mr. 
Justice  Woodwabd,  who  delivered  the  opinion  of  this  court. 

"The  doctrine  declared  in  Fletcher  t.  Bykmds^  regarded  as  a  general  state« 
meat  of  tbe  law,  is  perbape  not  open  to  criticism  in  England,  but  it  is  subject 
to  many  and  obvious  exceptions  there,  and  bas  not  been  generally  received  in 
this  country.  A  rule  wbicb  casts  upon  an  innocent  person  tbe  respon- 
sibiiity  of  an  insurer  is  a  bard  one  at  tbe  best,  and  will  not  be  generally 
applied  unless  required  by  some  public  policy  or  the  contract  of  tbe 
parties.  Tbe  later  decisions  in  tbe  English  courts  seem  to  encourage, 
rather  than  to  discourage,  exceptions  to  it.  But  we  regard  the  rule  in 
Fletcher  v.  Rf^nde  as  wholly  inapplicable  to  the  case  under  consideration. 
Beferring  to  tbe  judgment,  we  find  the  facts  of  that  case  to  have 
been  as  follows:  The  plaintiff  was  damaged  by  his  property  being  fiooded 
with  water,  which  without  any  fault  on  bis  part  broke  out  of  a  reservoir  con- 
struct^ and  maintained  on  tbe  defendant's  land  by  the  defendants*  orders. 
The  coal  under  tbe  defendants'  land,  bad,  at  some  remote  period,  been  worked 
out,  but  this  was  unknown  at  tbe  time  the  defendants  gave  directions  to  erect 
tbe  reservoir.  Although  tbe  persons  employed  did  not  in  fact  use  proper  care 
and  skill  to  provide  for  the  sufficiency  of  tbe  reservoir  with  reference  to  these 
old  shafts,  tbe  defendants  were  personally  free  from  all  blame.  Tbe  conse- 
quence was  tbat  the  reservoir,  when  filled  with  water,  burst  into  tbe  shafts. 
Tbo  water  flowed  down  through  them,  into  the  old  workings,  and  thence  into 
the  plaintiff's  mine,  and  there  did  the  mischief.  '  We  think  that  the  true 
rule  of  law  is,'  says  Blackburn,  J.,  'that  tbe  person,  who  for  bis  own  pur- 
poses brings  on  bis  lands,  and  collects  and  keeps  there,  any  thing  likely  to  do 
mischief  if  it  escapes,  must  keep  it  in  at  his  peril,  and  if  he  does  not  do  so,  is 
prima  fade  answerable  for  all  the  damage  wbicb  is  tbe  natural  consequence  of 
its  escape.  He  can  excuse  himself  by  showing  that  the  escape  was  owing  to 
the  plaintiff's  default;  or  perhaps  that  the  escape  was  the  consequence  of  vie 
major  or  the  act  of  Ood;  but  as  nothing  of  this  sort  exists  here  it  is  unneces- 
sary to  inquire  what  excuse  would  be  sufficient.  Tbe  general  rule,  as  above 
stated,  seems  on  principle  just.'  Then  follows  tbe  clause  which  we  find 
quoted  in  tbe  opinion  of  Mr.  Justice  Woodward. 

"But the  defendants  in  the  case  at  bar  brought  nothing  upon  tbe  land; 
they  accumulated  nothing  there;  the  water  was  there  without  any  act  of 
IbMrs;  and  it  was  the  accumulation  of  which  they  sought  to  prevent.  They 
were  in  the  natural  user  of  their  lands  for  a  lawful  purpose,  and  tbe  dlschazgio 


%  OALIFOBNIA. 


People  T.  Qold  Ron  Ditch  and  Mining  Company. 


of  the  mine  water  wa»  an  abaolate  necessity  in  order  to  that  nse  of  the  land. 
The  distinction  is  obvions;  and  we  cannot  see  how  Eyla'nds  v.  FUUiker  can  be 
sapposed  to  have  any  application  in  the  consideration  of  this  case. 

'*The  case  was  taken  to  the  House  of  Lords  on  a  proceeding  in  error  against 
the  judgment  of  the  Court  of  Exchequer  Chamber  which  had  reversed 
the  judgment  of  the  Court  of  Exchequer.  The  judgment  was  there  aflrmed . 
{Rylands  v.  Fletcher,  L.  R.,  8  H.  L.  8d0),  and  the  general  legal  propositioa 
involved  in  the  case  thus  stated  by  Lord  Cran worth:  *  If  a  person  bring  or 
accumulate  on  his  land  any  thing  which  if  it  should  escape  may  cause  damage 
to  his  neighbor,  he  does  so  at  his  peril.  If  it  does  escape,  and  cause  damage, 
he  is  responsible  however  careful  he  may  have  been,  and  whatever  precautions 
he  may  have  taken  to  prevent  damage.' 

"But  the  very  distinction  we  have  endeavored  to  point  out  between  that 
case  and  this  was  suggested  in  the  judgment  of  the  House  of  Lords  in  the  case 
referred  to.  Lord  Caibns  says:  'The  defendants  might  lawfully  have  used 
that  close  for  any  purpose  for  which  it  might,  in  the  ordinary  course  of  the  • 
employment  of  land,  be  used;  and  if  in  what  I  may  term  the  natural  user  of 
that  land  there  had  been  any  accumulation  of  water,  either  on  the  surface  or 
under  ground,  and  if  by  the  operation  of  the  laws  of  nature,  that  accumulation 
of  water  had  passed  off  into  the  close  occupied  by  the  plaintiff,  the  plaintiff 
could  not  have  complained  that  the  result  had  taken  place.' 

"A  line  was  thus  drawn  between  the  rule  recognized  in  the  case  adjudged 
and  the  general  immunity  which. the  law  extends  to  land-owners  for  acts  done 
in  the  natural  and  lawful  user  of  their  land.  In  the  first  head-note  of  the  caae, 
as  reported  in  L.  R.,  8  H.  L.  880,.  the. general  legal  proposition  embodied  iA 
the  judgment  of  the  House  of  Lords  is  thus  stated :  '  Where  the  owner  of  land, 
without  willfulness  or  negligence,  uses  his  land  in  the  ordinary  manner  of  ita 
use,  though  mischief  should  thereby  be  occasioned  to  his  neighbor,  he  will  not 
be  liable  for  damages.'  Thus  it  seems  that  the  liability,  even  under  the  ml- 
ing  of  Rylande  v.  Fletcher,  is  rested  on  the  manifestly  hasardous  state  of 
things  artificially  midntained  on  the  land,  and  not  on  the  natural  user  of  it. 

"As  we  have  said,  even  in  England  the  later  decisions  favor  exceptions  to 
the  rule  of  Rylands  v.  Fletcher.  Thus  in  NiehoU  v.  Martland,  L.  R.,  10 
Exch.  255,  the  defendant  was  an  owner  of  artificial  xxx>ls  formed  by  damming- 
a  natural  stream  into  which  the  water  was  finally  let  off  by  a  system  of  weirs. 
The  rainfall  accompanying  an  extremely  violent  thunder-storm  broke  the  em- 
bankments, and  the  rush  of  water  down  the  stream  carried  away  four  county 
bridges,  in  respect  of  which  the  action  was  brought.  It  was  held  that  the  rule 
referred  to  did  not  apply  in  the  operation  of  natural  forces  so  violent  and  un- 
expected that  human  foresight  could  not  have  been  reasonably  expected  to  an- 
ticipate it.  So  it  has  been  held  not  to  apply  where  the  immediate  cause  of  the 
damage  is  the  act  of  a  stranger  (Box  v.  Jvibb,  4  Exch.  Div.  76),  nor  when  the 
artificial  construction  is  maintained  for  the  common  benefit,  and  the  immedi* 
ate  cause  of  the  injury  of  such  a  trivial  character  as  to  have  been  wholly  un. 
expected  (Cantairev,  Taylor,  L.  R.,  6  Exch.  217),  or  in  the  exercise  of  powers 
specially  conferred  by  law.  Madras  By.  Co,  v.  Zemindiir,  etc..  It,  R.,  1  Ind. 
App.  864. 
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ie  of  Ryland9  v.  Fletcher  was  again  enforced  bj  the  Court  of  Ex- 
eheqner  in  SmM  v.  Fleteher,  L.  R.,  7  Ezeh.  805,  a  ease  referred  to  in  the  sr- 
gament  of  ooonsel,  growing  oat  of  the  injary  from  the  same  premises.  The 
case  was  carried  up  however  to  the  Exchequer  Chamber,  where  the  jadges 
thought  that  ander  the  circumstances  of  the  case,  evidence  might  have  been 
received  to  show  that  every  reasonable  precaution  had  been  taken  to  guard 
agunst  ordinary  emergencies,  and  that  it  wss  desirable  the  opinion  of  the  Jury 
should  be  taken  as  to  whether  the  acts  of  the  defendants  were  done  in  the  ordi- 
nary, reasonable,  and  proper  mode  of  working  the  mine.  It  was  not  altogether 
dear  therefore  anoe  the  decision  of  this  case  in  the  Exchequer  Chamber,  what 
the  English  doctrine  is  as  to  esses  which  are  not  strictly  like  Bylanda  v.  FUteher. 

'*Nor  has  the  doctrine  of  Rylands  v.  Fletcher  been  generally  received  in 
this  country.  It  has  been  cited  with  approval  in  Massachusetts  (Shipleif  v.  Ffftj/ 
AtMiaiee,  106  Bisss.  194;  8.  c,  8  Am.  Rep.  818;  Oarham  v.  Qroee,  125  Mass.  282; 
s.  a,  28  Am.  Rep.  224;  Meare  v.  Dole,  185  Mass.  508),  but  it  has  been  expressly 
denied  in  New  York  {LaeecY,  Buchanan,  51  N.  Y.  477;  s.  c,  10  Am.  Rep.  828), 
in  New  Jersey  (Mar^kaU  v.  Wdwood,  88  N.  J.  Law,  839;  s.  c,  20  Am.  Rep.  804), 
snd  in  New  Hampshire  {Swett  v.  Ouite,  50  N.  H.  489;  s.  c,  0  Am.  Rep.  276; 
Garland  v.  Toume,  55  N.  H.  57;  s.  c,  20  Am.  Rep.  164). 

"In  Loeee  v.  Buchanan,  Earl,  J.,  says:  '  It  is  sufficient  however  to  say  that 
the  law  as  laid  down  in  these  cases  (glands  v.  Fletcher  and  Smith  v.  Fletcher) 
is  in  direct  conflict  with  the  law  as  settled  in  this  country.  Here  it  one  builds 
a  dam  upon  his  own  premises,  and  thus  holds  back  and  accumulates  the 
wster  for  his  benefit,  or  if  he  brings  water  upon  his  premises  in  a  reservoir,  in 
cue  the  dam  or  the  banks  of  the  reservoir  give  way,  and  the  lands  of  a  neigh- 
bor are  thus  flooded,  he  is  not  liable  for  the  damage  without  proof  of  some 
fMilt  or  negligence  on  his  part.  Ang.  Water- courses,  %  886;  Lapham  v.  Ourtie, 
5  Vt.  371;  Todd  v.  CheheU,  17  Gal.  97;  Ih&rett  v.  HydravUc,  etc.,  Co.,  28  Cal. 
225;  Skrembwry  v.  BtnUh,  12  Cush.  177;  Lwingstan  v.  Adame,  8  Cow.  175; 
BaOeyy.  Mayor,  etc.,  ofN.  T„  8  Hill,  581;  s.  c,  2  Denio,  488;  PiaOey  v.  Clark, 
85  N.  Y.  520,  524;  SheUkm  v.  Sherman  42  N.  Y.  484.' 

"The  true  rule  is  laid  down  in  the  case  of  Lwingeton  v.  Ad<KM,  ss  follows : 
Where  one  builds  a  mill-dam  upon  a  proper  model,  and  the  woriL  is  well  and 
substantially  done,  he  is  not  liable  to  an  action  though  it  break  away,  in  con- 
sequence of  which  his  neighbor's  dam  and  mill  below  are  destroyed.     Negli- 
gence should  be  shown  in  order  to  make  him  liable.' 

"In  MimhaU  v.  Welwood,  Bbablet,  C.  J.,  says:  'The  fallacy  in  the  process 
of  aigoment  by  which  judgment  is  reached  in  the  case  of  Bylands  v.  Fletcher, 
appears  to  me  to  consist  in  this,  that  the  rule  mainly  applicable  to  a  class  of 
casesy  which  I  think  should  be  regarded  as  in  a  great  degree  exceptional,  ia 
amplified  and  extended  into  a  general,  if  not  universal,  principle.' 

"In  OaHand  v.  Towne,  Ladd,  J.,  referring  to  the  case  of  Bylande  v. 
Fletcher t  says:  'I  am  not  aware  that  any  court  this  side  ot  the  Atlantic  has 
gone  so  far  as  this,  and  I  apprehend  it  would  be  a  surprise,  not  only  to  that 
large  class  of  our  people  engaged  in  various  manutacturing  operations,  who 
use  water-power  to  propel  their  machinery,  and  for  that  purpose  maintain  res- 
enmifs,  but  to  the  legal  profession,  to  hold  that  iu  case  of  the  breaking  away 
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of  such  reservoirs,  there  is  no  question  of  care  or  negligence  to  be  tried,  but 
that  he  who  has  thus  accumnlated  water  in  a  non-natural  state,  on  his  own 
premises,  is  liable  at  all  events,  as  matter  of  law,  in  case  it  escapes,  ftir  the 
damage  caused  by  it.  As  a  general  proposition,  it  is  safe  to  say  that  the  owner 
of  the  land  has  a  right  to  make  reasonable  use  of  his  property,  and  that  right 
extends  as  well  to  an  unlimited  distance  above  the  earth's  surfuce  as  to  an  un- 
limited distance  below.' 

"See  also  Whart.  Neg.  984;  Ang.  Water-courses,  886;  Washb.  Easem.,  ch. 
8,  g  7;  Janes  ▼.  B.  Co.,  27  Vt.  890. 

"If  a  man  erect  a  mill  upon  a  stream  of  water,  and  build  a  dam  wholly  upon 
his  own  land  in  order  to  apply  the  weight  and  power  of  the  water  to  the  pro- 
pelling of  his  mill,  or  if  he  erect  tanks  or  basins  to  retain  water  for  the  irriga- 
tion of  his  land,  it  seems  a  severe  rule  to  put  upon  him  the  strict  and  unbend- 
ing obligation  of  an  insurer,  to  hold  him  liable  for  any  injury  whatever  which 
may  result  from  the  escape  of  the  water,  whether  in  the  construction  or  main- 
tenance of  the  works  he  was  negligent  or  not.  As  a  general  rule,  those  who 
engage  in  an  undertaking  attended  with  risks  to  their  neighbors  are  answer- 
able for  the  conduct  of  that  undertaking  with  diligence  proportioned  to  the 
apparent  risk,  and  this  would  seem  to  be  the  better  rule.  Where  one  places 
a  steam-boiler  upon  his  premises,  and  operates  the  same  with  care  and  skill, 
so  that  it  is  no  nuisance,  in  the  absence  of  proof  of  fault  or  negligence  upon  his 
part,  he  is  not  liable  for  damages  to  his  neighbor,  occasioned  by  the  explosion  of 
his  boiler.  Losee  v.  Btiehajian,  iupra.  A  railway  company  may  bring  upon  its 
lands  locomotive  engines,  and  if  notwithstanding  the  best  practicable  eare  and 
caution,  and  the  use  of  the  best  approved  appliances,  sparks  escape,  and  fire  the 
property  of  the  adjacent  land-owners,  the  company  will  not  be  held  for  the  con- 
sequences. So  with  fires  necessarily  employed  in  the  clearing  of  land,  and  for 
domestic  purposes;  in  the  accumulation  of  materials  for  building  of  dwelling-- 
houses, or  other  necessary  structures  on  the  land,  for  the  enjoyment  thereof. 

"In  the  first  place  then  we  do  not  regard  the  rule  in  Bylanda  v.  FUicher  as 
having  any  application  to  a  case  of  this  kind,  and  if  it  had  we  are  unwilling  to 
recognize  the  arbitrary  and  absolute  rule  of  responsibility  it  declares,  to  the 
full  extent  at  least  to  which  its  general  statement  would  necessarily  lead. 

"The  case  of  Mason  v.  HUlt  6  Bam.  &  Adol.  ll,[is  in  no  respect  inconsistent 
with  the  view  we  have  expressed,  and  we  cannot  see  how  it  can  be  supposed 
to  have  any  important  bearing  on  the  case. 

"The  only  case  cited  by  the  defendants  in  error  which  would  seem  to  sus- 
tain their  view  of  this  case  is  the  rather  recent  case  of  Pennington  v.  Brinsop 
Coal  (^.,  L.  R.,  5  Ch.  Div.  769,  where  an  injunction  was  granted  to  restrain 
the  coal  company  from  pumping  water  from  their  colliery  into  Borsdane  brook, 
by  means  whereof  the  water  used  in  the  plaintiffs  cotton-mill  was  corrupted. 
The  claim  in  that  case  however  included  the  distinct  assertion  by  the  plaintiff 
of  a  prescriptive  right  to  the  use  of  the  water  for  the  supply  of  his  boilers, 
and  for  the  other  purposes  of  the  mill  in  its  natural  purity.  That  the  plaintifE 
had  all  the  rights  of  a  riparian  owner,  and  also  a  right  by  prescription,  was 
conceded.  Upon  this  the  court  granted  an  injunction.  What  the  plaintiff's 
rights  as  a  riparian  owner  were,  was  not  separately  discussed  in  the  judgment 
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of  the  ooorl  Indeed  that  question  was  not  diacassed  at  all,  and  cannot  he  mid 
■^  have  been  dedded,  hecanae  as  we  have  said,  the  defendant  conceded  the 
(ireacriptiTe  right.  The  opinion  of  the  coort  {¥ky,  J.)  is  wholly  occupied  with 
of  a  qneetioQ  which  is  inelevant  here,  whether  where  the  right  is 


tffiff^d^,  damagea  might  or  should  be  awarded  in  lien  of  the  injunction.  As 
Jyt  questioii  now  under  consideration  was  neither  discusBed  nor  decided,  we 
cannot  see  how  the  case  can  be  supposed  to  have  any  importance  here.  If  it 
te  assumed  however  thai  it  was  decided  upon  the  plaintiffs  rights  as  a  riparian 
owner  akme,  we  think  the  case  was  not  well  considered.  The  authorities  cited 
by  the  learned  judge,  in  that  view,  certainly  do  not  sustain  him. 

"^Ihere  la  a  well-known  line  of  cases  in  Pennsylvania  and  elsewhere  which 
dedde  that  a  stream  of  water  may  not  be  fouled  by  the  introduction  into  it  of 
any  fore%p  substanoe,  to  the  damage  and  injury  of  the  lawer  riparian  owners: 
HoweB  V.  MeCajf,  8Bawle,  256;  Barclay  v.  Comm.,  25  Penn.  St.  503;  McCaU 
AMI  V.  Oermantottn  Wat&r  Co,,  54  Penn.  St.  40:  Wood  v.  Suieliffe,  16  Jur.  75; 
Wood  V.  Waud,  8  Exch.  748;  8t.  Helen  Smelting  Co.  v.  Tipping,  4  Best  it  8. 
606;  8.  c,  11  H.  L.  642,  are  cases  of  this  kind.  But  we  do  not  understand  the 
pdndple  of  these  cases  to  be  denied,  and  we  think  they  are  pertinent  to  the 
qjoeslkm  now  under  consideration.  The  defendants  introduce  nothing  into  the 
water  to  corrupt  it.  The  water  flowed  into  Meadow  brook  just  as  it  was 
found  in  the  mine.  Its  impurities  were  from  natural  and  not  from  artificial 
eanaea.  It  may  be  said,  that  if  the  mines  had  not  been  opened,  the  water 
wikich  flowed  into  the  stream  would  have  been  pure;  but  as  Chief  Justice 
ijEWiB  aaid,  in  Wheatefy  v.  Bough,  25  Penn.  St.  582:  '  The  law  has  never 
gone  so  far  as  to  recognize  in  one  man  the  right  to  convert  another's  farm 
to  his  own  use  for  the  purpose  of  a  filter. 

'^n  *he  case  of  Neto  BotUm  Coal  Co,  v.  PotUville  Water  Co.,  54  Penn. 
8L  164,  a  question  of  a  somewhat  similar  nature  was  sought  to  be  raised  in 
ItuJi  court,  but  the  cause  was  determined  on  other  grounds,  and  the  question 
Teferred  to  was  not  decided.  No  case  in  Pennsylvania  has  been  brought  to 
mn  aotloe  in  which  the  precise  question  appears  to  have  been  decided. 
»  fAa  the  discharge  of  mine  water  is  incident  to  all  mining,  it  is  probable  that 
fbete  is  scarcely  a  stream  in  the  mining  regions  of  Lacica  wanna  county  which 
S  noi,  to  a  greater  or  less  extent,  similarly  affected,  but  adopting  the  language 
e(  cur  Brother  Paxson  in  his  dissenting  opinion  (6  Wkly.  N.  Cas.  100):  '  The 
pcpalation,  wealth  and  improvements  are  the  results  of  mining,  and  of  that 
tlone*  The  plaintifb  knew,  when  they  purchased  their  property,  that  they 
were  in  a  mining  region.  They  were  in  a  dty  bom  of  mining  operations,  and 
wmch  had  become  rich  and  populous  as  the  result  thereof.  They  knew  that 
aa  mountain  streams  in  that  section  were  affected  by  mine  water,  or  were  lia- 
3la  to  be.  Having  enjoyed  the  advantages  which  coal  mining  confers,  I  see  no 
gnat  hardship,  nor  any  violence  to  equity,  in  their  also  accepting  the  incon- 
WBlenoes  necessarily  resulting  from  the  business.' 

f  ^*We  are  of  the  opinion,  for  the  reasons  stated,  this  judgment  should  be 
SBvened.  It  is  with  the  greatest  reluctance  we  conclude  to  revise  and  reverse 
I.  faaner  judgment  of  this  court.  We  feel  much  more  embarrassed  in  so  do* 
i;:g  Decaoae  of  the  weH-known  ability  and  learning  of  the  distinguished  judgo 
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who  delivered  the  previous  opinion,  and  of  the  fact  that  two  at  least  of  our 
number  have  given  that  opinion  their  formal  approval;  bat  a  majoritj  of  this 
eonrt,  as  it  is  now  constituted,  satisfied  that  the  nde  laid  down  in  that  opinion 
and  Judgment  is  a  wrong  one,  feel  constrained  to  adopt  a  different  rule,  and 
enter  a  different  Judgment.  The  view  which  we  have  taken  of  this  caae 
ders  it  unnecessary  that  we  should  consider  the  other  errors  assigned. 

"The  judgment  is  reversed. 

'^iBBCQBy  G»  J.9  and  CKuldoh  and  Truhkbt,  JJ.»  disBent.* 


liDVDT  T.  OXXTTBAL  PaOIFIO  EaILBOAD  OoXPAHT. 

(66  00.  IflL) 

A  lallroad  ticket  conditioned  *'  not  to  be  good  for  passage  "  after  nine  dajs 
from  date  of  sale  does  not  require  the  passage  to  be  completed  within  that 
time.* 

ACTION  for  expelling  passenger  from  a  railroad  train.  The  head- 
note  states  the  case.    The  defendant  had  judgment  below. 

W.  H.  Fifield,  for  appellant 
WiUan  &  Wilson,  for  respondent. 

TH0Binx)isry  J.  The  court  below  in  granting  the  nonsuit  in  this 
case  misconceived  the  meaning  of  the  contract  for  passage  be- 
tween the  plaintiff  and  defendant.  In  our  view,  it  wag  only  required 
of  the  plaintiff  that  he  present  himself  at  the  cars  of  the  ITnion 
Pacific  Bailroad  Company,  or  of  the  defendant,  and  take  passage 
at  any  time  within  nine  days  from  the  12th  day  of  March ,  1874. 
The  plaintiff  took  passage  on  the  2l8t  of  the  same  month,  and  was 
illegally  ejected  from  the  cars  of  defendant  by  its  senrant  on  the 
morning  of  the  25th  following. 

The  admission  of  defendant  showed  clearly  that  the  contract  for 
carrying  the  plaintiff  from  Omaha  to  San  Francisco,  though  made 
by  the  Union  Pacific  Bailroad  Oompany,  was  made  by  authority  of 
defendant.  We  have  no  doubt  that  the  action  was  properly  brought 
against  the  defendant. 

*HeeAuerbach  v.  N,  T,  Omt.,  etc.,  R,  Co,  (89N.  Y  281),  42  Am.  Rep.  29a 
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We  see  nothing  m  the  eyidenoe  to  uphold  the  ruling  of  the  court 

below  nonsuiting  the  plaintiff,  and  the  judgment  and  order  deny- 

ing  a  new  trial  are  therefore  reversed,  and  the  cause  remanded^ 

that  a  new  trial  may  be  had  in  accordance  with  the  views  hereia 

expressed. 

JudgmmU  reversmL 
SEAassna,  and  Mybiok,  JJ.,  concurred. 


HAaiBTT  T.  Powma. 

<i6  0iL88B.) 

PovmU  MdMid^UabUi^  of  father  for  mkior  MUTb  torH, 

The  taibeiT  of  a  child  eleven  yean  old  is  not  liable  for  negligently  aUowiag 
him  to  have  a  loaded  pistol  with  wliioh  he  carelessly  shot  another  child.* 

ACTION  for  personal  injuries.    The  opinion  states  the  case» 
The  defendant  had  judgment  below. 

€hrove  X.  Johnson  and  Jones  &  Martin^  for  appellant. 

Slwood  Sruneraxkd  8.  P.  Scaniker,  for  respondent. 

Boss,  J.  The  question  in  this  case  is,  whether  the  defendant^ 
who  according  to  the  afeimenta  of  the  complaint,  '^  willfully,  care* 
lessly,  and  negligently  suftered>  permitted, -countenanced  and  al-- 
lowed  *^  his  son,  of  eleven  years  of  age,  t(x4>i(5^e^  ia  his;  possession  a 
loaded  pistol,* which  pistol  the  boy  afterward' d6'catdl6«rl]^'ag<^d,4bid^, , 
handled  as  to  shoot  the  infant  child  of  the  plaintiff,  lis  liable  'jn;  - 
damages  therefor.  We  have  been  cited  to  no  case,  controlled  by 
the  principles  of  the  common  law,  that  holds  that  the  action  under 
sach  circumstances  can  be  maintained.'  It  seems  that  under  the 
civil  law  it  may  be;  and  snch  an  action  was  lately  sustained  by  the 
Supreme  Oourt  of  Louisiana,  in  the  case  entitled  Marionneaux  v. 
Brugtor,  85  La.  Ann.  13.  Pothier,  in  his  work  on  Obligations,  voL 
2d,  page  34,  says:  ''  The  doctrine  that  fathers  and  others  shall  be 
responsible  for  the  acts  of  children  under  their  care  which  it  was 
in  their  power  to  prevent,  appears  highly  reasonable;  but  I  am  not 
aware  of  any  case  in  which  it  is  adopted  in  the  English  law. " 

*  Compare  ffovenon  v.  Noker  (60  Wis.  511),  50  Am.  Rep.  881. 
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In  Tifft  y.  •Tifft^  4  Ddnio«  177,  a  minor  daughter  of  the  defendant, 
in  her  father's  absence,  and  without  his  aathority  or  approval,  will-' 
f  ally  set  his  dog,  not  ordinarily  a  vicious  animal,  upon  the  plaintiff's 
hog,  which  was  bitten  and  killed;  and  the  court  held  that  the 
father  was  not,  but  the  child  was,  liable  in  damages.  To  the  same 
effect  are  a  number  of  cases  cited  in  Schouler  on  Domestic  Bela- 
tions,  section  263,  from  which  he  deduces  the  rule  that  a  father  is  not 
liable  in  damages  for  the  torts  of  his  child,  committed  without  hia 
knowledge,  consent  or  sanction,  and  not  in  the  course  of  his  employ- 
ment of  the  child. 

Under  this  rule  it  is  ^uite  clear  that  th^  averments  of  the  com- 
plaint do  not  fix  upon  the  defendant  any  liability  for  the  damage 
suffered  by  the  plaintiff. 

Judgment  affirmed. 

■  Shabpstein,  Thobntoit,  MgKiksxby,  and  McEbb,  JJ.,  con* 
curred;  Mybiok,  J.,  dissented. 


Pboplb  y.  Rab. 

m  Gal.  4».) 
Oriminallaw  —  larceny  bjf- trick. 

Where  the  defendant,  tf\¥ellihgQti*i|rtailKiltdt  train  with  the  proseeator,  ob. 

tained  mopejkfroikn  Iiim'by.tl)e4is8ktance  of  confederates  on  the  secaritj  of  a 

.  prqte^lded  gipternment^  bond,  for  the  pretended  purpose  of  paying  express 

\  r  '  .*  chui^,liftfd  until  he  could  go  to  the  baggage  car  and  get  the  sum  there» 

';    .'  *and  absconded  with  the  money,  held,  larceny. 

/CONVICTION  of  larceny.     The  opinion  states  the  case. 

S.  Solon  Holt,  for  appellant. 

AUomey-Oeneral  Marshall^  for  respondent. 

Ross,  J.     The  defendant  was  convicted  of  the  crime  of  grand 
larceny,  under  an  information  filed  by  the  district  atttomey  charg- 

^  See  Orunmm  v.  8UUe  (89  Ind.  688),  46  Am.  Rep.  178;  notes,  43  Am.  Bep.  187; 

88  Am.  Rep.  458. 
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ing  him  with  that  offense.  What  he  did  was  this:  In  company 
with  a  confederate,  who  passed  by  the  name  of  Turner,  he  boarded 
an  emigrant  train  of  the  Central  Pacific  Bailroad  Company,  and 
engaged  the  prosecuting  witness,  who  was  a  passenger  on  the 
train,  in  conyersation.  He  represented  himself  to  be  a  dealer  in 
furs,  and  said  he  was  travelling  on  the  emigrant  train  because  of 
the  convenience  it  afforded  him  of  stopping  along  the  route  for 
the  transaction  of  his  business.  He  asked  the  prosecuting  witness 
if  he  knew  a  Mr.  Turner  of  the  firm  of  Turner  &  Co.,  of  Boston, 
and  told  him  he  had  telegraphed  Turner  to  meet  him  at  the  point 
the  train  then  was,  but  had  not  seen  him.  Just  as  the  prosecuting 
witness  answered  that  he  did  not  know  such  a  man,  the  pretended 
Turner  opportunely  appeared  in  the  car,  when  the  defendant  looked 
op  and  said,  *^  Oh,  here  is  the  gentleman  coming  now."  Defendant 
introduced  his  confederate  to  the  prosecuting  witness.  The  eon- 
federate  then  said  to  the  defendant,  **  I  got  your  telegram  and  I 
have  got  yoar  goods  all  fixed  up."  Defendant  replied,  '^  I  am  very 
glad  —  how  are  you  sending  them  —  by  express  ?  "  The  confed- 
erate replied,  "  Yes,  by  express.  No,  by  transfer;  they  will  not 
touch  any,  unless  prepaid. "  Defendant  then  produced  two  currency 
notes  saying  that  was  all  the  change  he  had,  and  that  he  did  not 
know  how  he  was  going  to  arrange  the  matter,  unless  Turner  could 
change  'Hhis  bill — at  the  same  time  producing  what  bore  a  slight 
resemblance  to  a  United  States  bond  for  11,000,  with  coupons  at- 
tached. Turner  said  he  could  not  change  it,  when  defendant 
asked  the  prosecuting  witness  how  much  money  he  had,  who  re- 
plied that  he  had  about  one  hundred  dollars  or  so.  Defendant 
then  said  he  was  in  a  bad  fix  and  did  not  know  what  he  was  going 
to  do,  and  then  asked  the  prosecuting  witness  to  let  him  (defend- 
ant) have  what  money  he  had,  until  he  (defendant)  could  go  to  the 
baggage-car  and  get  what  money  he  wanted,  and  that  they  could 
settle  up  as  they  went  along,  at  the  same  time  offering  the  prose- 
cuting witness  the  pretended  bond  as  a  temporary  security.  In 
response  to  that  request,  the  prosecuting  witness  handed  defendant 
1160  of  his  money;  and  defendant,  saying  that  he  would  be  back 
in  half  an  hour,  and  asking  the  prosecuting  witness  to  retain  his 
seat  for  him  in  the  meantime,  left  the  car.  Of  course,  instead  of 
returning,  he  left  the  train  with  the  money  and  his  confederate. 

It  is  claimed  for  the  appellant  that  the  offense  thus  committed 
was  not  larceny,  but  the  obtaining  of  money  by  means  of  false  pre* 
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tenaea.  The  disfcinotion  between  ^the  two  crimes  is  sometimes  very 
niirrow,  bat  yet  it  is  well  definecL  Where,  by  means  of  fraud,  con- 
spiracy or  artifice,  possession  of  the  property  is  obtained  with  felo- 
nious intent,  and  the  title  still  remains  in  the  owner,  larceny  is 
established.  While  the  crime  is  false  pretenses,  if  the  title,  as  well 
as  the  possession,  is  absolutely  parted  with,  no  one,  we  presume, 
would  seriously  deny  the  sufficiency  of  the  evidence  to  justify  the 
finding  of  a  felonious  intent  on  the  part  of  the  defendant  in  taking 
the  money  in  question.  And  under  the  circumstances  of  the  case, 
there  can  be  as  little  doubt  of  the  proposition  that  there  was  no 
intonfcion  on  the  part  of  the  prosecuting  witness  to  part  with  his 
ownership  of  the  money.  The  criminal  and  fraudulent  conduct  of 
the  defendant  and  his  confederate  in  no  way  operated  a  transfer  of 
the  title  to  them,  or  either  of  them,  or  at  all  changed  the  ownership 
of  the  money.  It  remained  the  money  of  the  prosecuting  witness. 
In  GommonweaUh  v.  Barry,  124  Mass.  325,  there  was  evidence  that, 
as  A.  was  passing  a  bar-room,  the  defendant,  a  girl,  called  him  in, 
and  he,  at  her  request,  gave  her  money  to  buy  a  bottle  of  brandy. 
They  went  upstairs  together,  and  she  said  this  bottle  would  not  be. 
enough  for  the  night,  and  asked  for  more  money  with  which  to. 
buy  another  bottle. .  A.  thereupon  gave  her  a  120  bill  to  get  a  quart 
of  brandy,  the  price  of  which  was  $3,  not  expecting  to  receive  the 
bill  back,  but  the  change,  after  deducting  the  price  of  the  brandy. 
The  defendant  went  out  and  soon  returned  with  another  girl,  say- 
ing she  could  not  get  it.  The  other  girl  said  she  knew  where  to 
get  it,  and  the  two  girls  went  out,  and  he  saw  no  more  of  them  or 
his  money.  Upon  this  evidence  the  Supreme  Court  of  Massachu- 
setts had  no  difficulty  in  holding  the  defendant  properly  convicted 
of  larceny.  In  principle  that  case  is  like  that  now  here.  Still 
closer  as  respects  the  facts,  and  therefore  more  directly  in  point,  is 
the  case  of  Loomis  v.  People,  67  N.  Y.  322;  s.  o.,  23  Am.  Rep.  123. 
There  it  appeared  that  Lewis,  one  of  the  prisoners,  made  the  ac- 
quaintance of  Olason,  the  prosecutor,  and  under  the  pretense  that 
he  had  a  check  for  1500  he  desired  to  get  cashed  at  a  bank,  invited 
Olason  to  go  with  him.  He  led  him  into  a  saloon,  where  was  the 
prisoner  Loomis,  whom  the  evidence  showed  to  be  a  confederate  of 
Lewis.  Lewis  proposed  to  Loomis  to  throw  dice;  they  did  so  for 
15,  and  Loomis  lost.  They  then  proposed  to  throw  for  $100. 
Lewis  asked  Olason  to  lend  him  190,  saying,  ''  I  am  sure  to  beat 
him  again  and  you  can  have  your  money  back.    If  I  do  lose,  I 
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baTe  got  the  check  for  t500,  and  we  will  go  up  to  the  bank  and 
get  the  check  cashed^  and  you  can  have  the  money.  Olason  let 
him  have  the  $90;  the  dice  were  thrown,  and  Lewis  lost.  Olason 
insisted  on  the  retnm  of  his  money.  The  purported  check  was 
then  put  up  against  $100,  and  Lewis  again  lost  Loomis  and  Lewis 
thereupon  went  away.  The  court  charged  the  jury,  in  substance, 
that  if  satisfied  beyond  a  reasonable  doubt  that  the  two  prisoners 
conspired  fraudulently  and  feloniously  to  obtain  the  complainant's 
money,  and  to  conyert  it  absolutely  without  his  consent  and  against 
his  will,  they  could  convict  of  larceny;  and  it  was  held  on  appeal 
no  error,  and  that  the  evidence  was  sufficient  to  sustain  the  con- 
viction,  the  court  observing:  **  It  was  a  clear  case  of  larceny,  as 
marked  and  significant  in  its  general  features  as  if  the  prisoners 
had  wrongfully  seized  and  appropriated  it  when  first  produced* 
The  form  of  throwing  the  dice  was  only  a  cover;  a  device  and  con« 
trivanoe  to  conceal  the  original  design,  and  so  long  as  there  was  no 
consent  to  part  with  the  money,  does  not  change  the  real  character 
of  the  crime.  While  the  element  of  trespass  is  wanting,  and  the 
offense  is  not  larceny,  where  consent  is  given,  and  the  owner 
intended  to  part  with  his  property  absolutely,  and  not  merely  with 
a  temporary  possession  of  the  same,  even  although  such  consent 
was  procured  by  fraud,  and  the  person  obtaining  it  had  an  animus 
furandif  yet  as  is  well  said  by  a  writer  upon  criminal  law:  *  It  is 
different  where,  with  the  animus  furandi,  a  person  obtains  con- 
sent to  his  temporary  possession  of  property,  and  then  converts  it 
to  his  own  use.  The  act  goes  farther  than  the  consent,  and  may 
be  fairly  said  to  be  against  it.  Oonsent  to  deliver  the  temporary 
possession  is  not  consent  to  deliver  the  property  in  a  thing,  and  if 
a  person,  dnimtis  furandi,  avail  himself  of  a  temporary  possession 
for  a  specific  purpose,  obtained  by  consent,  to  convert  the  property 
in  the  thing  to  himself,  and  defraud  the  owner  thereof,  he  cer- 
tainly has  not  the  consent  of  the  owner.  He  is  therefore  acting 
against  the  will  of  the  owner,  and  is  a  trespasser,  because  a  trespass 
upon  the  property  of  another  is  only  doing  some  act  upon  that 
property  against  the  will  of  the  owner.'  In  the  case  at  bar,  there 
was  no  valid  agreement  to  part  with  the  money  absolutely,  and  no 
consent  to  divest  the  owner  of  his  title.  It  was  passed  over  for  a 
mere  temporary  use  at  most,  and  the  legal  title  remaining  in  the 
owner,  the  conversion  of  it  by  the  prisoners  within  the  rule  cited 
was  larceny.  The  reports  are  full  of  familiar  illustrations  of  this 
Vol.  LVI  — 14 
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rale,  as  a  reference  to  some  of  the  leading  cases  will  show."    And 
the  court  proceeded  to  refer  to  many  of  them,  which  may  be  con- 
sulted by  turning  to  the  case  from  which  this  extract  is  taken. 
Judgment  and  order  afiSrmed.  Judgment  affirmed. 

Myrick,  THOBirroK,  JJ.,  and  Morrison,  G.  J.,  concurred;. 
Sharfstrin  and  MoEinstby,  JJ.,  dissented. 


Bbax  y.  Piokbbr  Mikiko  Gohpakt. 

(66  OaL  461.) 

NegcUeMe  iruirument — eigning  by  agent. 

A  pTomiflflOTj  note,  reading  "  we  promise/'  and  signed,  **  Pioneer  Mining  Gom* 
panj,  John  E.  Mason,  Supt./'  and  not  sealed,  may  be  shown  by  parol  to  have 
been  understood  by  the  payee  to  be  the  note  of  the  company  alone,  and  to 
have  been  for  a  consideration  passing  to  the  company;  in  which  case  th» 
superintendent  is  not  bonnd.* 

W.  H.  Fifidd,  for  appellant 

PilUbury  it  Titus,  for  respondent. 

McEixsTRY,  J.  The  promissory  note  on  which  it  is  sought  to* 
charge  the  defendant,  Mason,  personally,  is  signed:  '^  Pioneer- 
Miniug  Company,  John  E.  Mason,  Sup't."  The  note  reads,  ''we 
promise  to  pay,"  and  not  ''the  Pioneer  Mining  Company  promises 
to  pay."  The  seal  of  the  corporation  is  not  attached.  It  is  insisted 
by  appellant  that  the  instrument  is  the  note  of  the  company  and 
Mason;  that  the  words  "  we  promise  to  pay,"  clearly  establish  this. 
But  the  question  is  not  to  be  determined  merely  by  reference  ta 
rules  of  grammar.  If  the  note  was  signed  unmistakably  by  the 
company,  and  the  company  alone,  we  could  see  that  the  mistake 
which  would  make  the  collectiye  "company"  the  nominative, 
instead  of  the  corporate  name,  might  easily  hare  occurred.  It 
must  be  conceded  that  if  the  note  had  been  signed  "  Pioneer  Min- 
ing CoiiEipany,  by  John  E.  Mason,  Superintendent,"  and  the  super- 
intendent had  power  to  execute  notes  of  the  corporation,  it  would 
be  the  note  of  the  corporation,  notwithstanding  the  words   "  we 

*  See  84  Am.  Bep.  68,  482;  80  Am.  Rep.  472. 
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promise."    If  we-  reject  the  words  sabacribed  to  the  note  in  suit, 
''John  £.  Mason,  Sap%"  whose . note  is  it?    Would  the  words 
"Pioneer  Mining  Company/'  not  accompanied  by  any  words  indi- 
cating by  whom  they  were  written,  establish  a  liability  on  the. part 
of  the  company?    Immediately  below  the  words  is  written  ''John 
B.  Mason,  Sup't"  Shall  we  say  the  omission  of  the  word  "  by ''  or 
"per''  renders  the  instrument  unmistakably  the  note  of  Mason? 
The  signature  is  not  "  John  E.  Mason,  Superintendent  of  the  Pio- 
neer Mining  Oompany,"  the  last  portion  of  which,  in  the  absence 
of  any  words  in  the  body  of  the  note  indicating  the  intention  that 
it  should  be  an  obligi^tion  of  the  company,  might,  it  is  claimed,  be 
held  to  be  merely  deseripiio  persona.  But  here  the  words  "  Pioneer 
Mining  Company>"  precede  the  name    "John   E.  Mason/'    It 
would  seem  however  tliat  even  had  he  subscribed  his  proper  name, 
with  the  addition  ^  Sdp't  Pioneef  Mining  Company,''  while  prima 
facie  he  would  be  liable  personally,  he  would  be  authorized  to 
rebut  the  presumption,  as  between  himself  and  the  payee,  by  proof 
that  the  note  was  in  &ct  given  by  him  as  agent  of  the  company, 
with  the  payee*s  knowledge  of  the  fact    Abbott  Trial  E?.  402. 

In  Mechanics'  Bank  t.  Bank  of  Columbia,  5  Wheat.  336,  the 
question  was  whether  the  drawing  of  a  certain  check,  by  one  who- 
waa  cashier  of  a  bank,  was  his  individual  act,  or  his  official  act  as 
cashier.  Mr.  Justice  Johnson  said:  "  It  is  enough  for  the  pur- 
poses of  the  defendant  to  establish  that  there  existed  on  the  face 
of  the  paper  circumstances  from  which  it  might  reasonably  be  in-- 
ferred  that  it  was  either  one  or  the  other.  In  that  case  it  became 
indispensable  to  resort  to  intrinsic  evidence  to  remove  the  doubt.  "^ 
Whether  in  the  case  before  us,  the  note  was  the  promise  of  Mason,, 
or  the  promise  of  the  company^  by  Mason  claiming  to  act  as  its  agent,, 
was  ambiguous  atleast,  and  an  inquiry  into  the  circumstances  might 
render  it  certain  whose  promise,  if  any  person's,  it  was.  Melcalf  v. 
Williams,  104  XT.  S.  180. '  It  is  perhaps  unnecessary  t6  inquire 
whether  the  form  of  the  note  was  sufficient  to  charge  innocent 
holders  with  notice  of  its  character.  Here  the  payee  named  in  the 
note  is  plaintiff,  and  we  think  evidence  was  admissible  that  it  was 
understood  by  plaintiff  to  be  the  note  of  the  company,  and  that  the 
consideration  for  which  it  was  given  passed  to  the  company.  For 
the  purpose  of  showing  the  real  pai*ty  to  a  contract  (where  the  con- 
tract suggests  the  existence  of  circumstances  which  render  it  doubt- 
ful), conversations  of  the  parties  to  the  transaction  at  the  time  of 
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making  the  paper,  and  at  the  time  of  creating  the  oonrideration 
for  the  bill  or  note,  are  admissible  as  part  of  the  resgestm.  Goodwin 
V.  Robarts,  L.  B.,  10  Exch.  327;  s.  o.,  14  Moak's  Eng.  Bep.  691. 

Mr.  Abbott  says:  *^  If  npon  the  face  of  the  instrument  there  are 
indications  suggestive  of  agency,  such  as  the  addition  of  words  of 
office  or  agency  to  the  signature,  or  the  imprint  of  the  corporate 
title  on  the  paper,  parol  evidence  is  competent  to  show  who  the 
parties  intended  should  be  bound  or  benefited*  And  even  where 
the  contract  bears  no  such  suggestion  on  its  face,  the  rule  as  now 
generally  received  is  that  parol  evidence  is  competent  either  in 
favor  of  or  against  the  corporation  (except  perhaps  when  the  instru- 
ment is  a  specialty);  but  that  it  is  not  competent  for  the  purpose 
of  exonerating  the  signer  from  personal  liability,  if  the  other  party 
to  the  instrument  chooses  to  hold  him  personally  liable,  unless 
there  was  evidence  that  the  signer  was  duly  authorized  to  contract 
for  the  corporation,  and  that  credit  was  actually  given  to  the 
corporation  alone."  Trial  Ev.  37.  Even  if  it  could  be  said  that 
there  were  no  indications  suggestive  of  agency  on  the  face  of  the 
note  herein  sued,  evidence  was  admissible  tending  to  prove  that  the 
consideration  for  the  note  was  received  by  the  Pioneer  Company, 
and  the  credit  extended  to  the  company  alone.  The  absence  of 
proof  of  the  other  circumstance,  his  actual  power  to  act  for  the 
corporation,  would  not  render  Mason  personally  liable,  under  the 
decisions  in  this  State.  If  it  was  known  to  the  payee  that  the  note 
was  given  by  Mason  as  superintendent  of  the  company,,  and  in 
recognition  of  an  indebtedness  of  the  company.  Mason  is  not  bound 
on  the  note,  even  if  he  had  no  power  to  execute  the  instrument  for 
the  company.  Blanohard  v.  KauU^  44  Oal.  440;  Lander  v.  Oastro, 
43  GaL  497;  Hall  v.  Orandall,  29  OaL  668. 

Judgment  and  order  affirmed.  ,  Judgment  afbmmL 


MoEju  and  Sbjlkp&imiSp  JJ.,  ooncurzed. 
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BiASDov  T.  City  akd  Oouhty  of  Sak  Frakcisoo. 

INOMLMBL) 

Under  a  eonstitational  prorialon  that  *'  private  propertgr  shall  not  be  taken  or 
damaged  for  public  use,  without  Just  oompenflation  having  been  fixat  made 
to  the  owner/'  a  mnnicipal  corporation,  making  a  street  improvement,  is 
UaUe  to  an  adjoining  proprietor  for  such  special  damages  as  he  sustains 
therefrom  above  the  common  injury  to  the  public  or  other  adjoining  owners. 

AOnON  for  damages  canaed  by  the  oonstraotion  of  a  sewer. 
The  opinion  states  the  case.    The  plaintiff  had  judgment 
below* 

Wm.  Oraig  and  John  X.  Love^  for  appellant. 

L.  Quini,  for  respondents. 

Thorhtok,  J.  This  is  an  appeal  by  the  defendant  from  the 
judgment.  The  jadgment-roU  alone  constitutes  the  record.  The 
complaint  states  that  the  plaintiffs^  daring  the  times  referred  to  in 
ity  were  the  lessees  of  four  certain  lots  of  land  on  the  south-west 
comer  of  the  San  Bruno  road  and  Army  street,  in  the  city  and 
county  aforesaid,  u{)on  which  they  had  constructed  a  store-house 
and  two  dwelling-houses,  one  of  which  dwelling-houses  they  had 
rented,  and  the  other  buildings  were  used  and  occupied  by  them; 
that  on  or  about  the  first  of  March,  1880,  the  defendant,  by  its 
legally  constituted  officers  and  agents,  commenced  the  construc- 
tion of  a  sewer  in  the  center  of  Army  street,  from  the  east  side  of 
the  San  Bruno  road,  and  extending  easterly  to  the  waters  of  the 
bay  of  San  Francisco,  and  to  grade  Army  street  to  the  established 
official  grade;  that  in  the  construction  of  this  sewer,  and  in  grading 
this  street  for  a  distance  east  and  west  of  the  point  where  Army 
street  and  the  sewer  cross  the  San  Bruno  road,  the  defendant  de- 
posited a  large  quantity  of  earth,  rocks  and  broken  stone  upon  the 
natural  soil  through  which  the  sewer  was  constructed,  to  the  depth 
of  about  eight  feet,  and  extending  the  entire  width  of  the  street; 
that  the  weight  of  the  material  so  deposited  caused  the  natural 
soil  of  the  street  to  settle  and  sink;  that  though  the  soil  settled 
and  sunk,  the  defendant  continued  to  fill  in  with  the  same  material 
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without  taking  any  precautionary  measures  to  protect  plaintiffs' 
property  from  the  injury  which  the  defendant  was  daily  caufling  to 
be  done,  and  wrongfully  and  unlawfully  displaced  the  natural  soil 
of  the  land  on  which  plaintiffs  h&d  constructed  the  buildings  aborc 
mentioned^  that  the  displacement  destroyed  the  foundation  of  the 
buildings,  which  had  always  been  firm  and  solid;  that  plaintiffs 
frequently  notified  the  elected  and  qualified  officers  of  the  defend- 
ant of  the  damage  it  was  causing  to  be  done  daily  to  the  propert}" 
of  plaintiffs,  as  the  work  of  filling  in  was  progresding;  that  defend- 
ant neglected  these  notices,  and  took  no  steps  to  protect  the  prop- 
erty of  plaintiffs  as  the  work  was  proceeding;  that  by  such  acts  of 
defendant  the  soil  on  which  plaintiffs'  buildings  rested  was  raised 
aboye  its  original  position  about  eight  feet,  and  mored  south  c. 
considerable  distance;  that  plaintiffs  had  to  take  steps  to  protect 
their  buildings,  which  cost  them  about  $1,000;  that  the  buildings 
were  damaged  about  the  same  sum;  and  that  the  time  and  labor 
expended  about  this  by  plaintiffs  was  worth  the  sum  of  $500. 

The  pleader  then  proceeds  to  aver  a  presentment  of  a  claim  and 
demand  to  the  board  of  superrisors  of  the  defendant,  for  the 
injuries  aforesaid,  and  the  rejection  of  this  claim  and  demand  by 
the  board.  The  above  are  the  substantial  averments  of  the  com- 
plaint.   The  verdict  in  favor  of  plaintiffs  was  for  $500. 

As  the  case  is  presented  by  the  rocord,  this  court  is  bound  to 
assume  that  the  verdict  has  affirmed  every  averment  of  the  com- 
plaint essential  to  a  recovery.  The  only  question  then  to  be  de- 
termined is  this,  does  the  complaint  state  a  cause  of  action? 

It  will  be  observed  that  the  theory  on  which  the  cause  is  rested 
is  that  the  defendant,  in  grading  c  street  and  constructing  a  sewer 
in  the  center  of  it,  deposited  earth,  ctone  and  broken  rock  (heavy 
material)  on  the  whole  width  of  tho  street,  to  raise  it  to  the  estab- 
lished official  grade,  by  reason  of  which,  and  the  soft  and  yielding 
nature  of  the  soil  below,  the  cubjacent  earth  was  squeezed  and 
pressed  down  and  outward,  causing  the  displacement  and  destruc- 
tion of  the  foundation  on  whicli  the  houses  rested,  and  the  injuries 
complained  of;  and  that  defendant,  though  notified,  neglected  to 
take  measures  to  prevent  this  squeezing,  pressure  and  displacement, 
from  which  the  injuries  counted  on  resulted.  It  may  be  observed 
here,  that  though  the  allegation  of  the  complaint  is  that  the  de- 
fendant wrongfully  and  unlawfully  displaced  the  natural  soil  of  tho 
land  on  which  the  plaintiffs'  buildings  were  constructed,  it  is  not 
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averred  that  it  was  done  otherwise  than  by  the  settling  and  sinking 
of  the  soil  of  the  street  on  which  the  weight  of  the  heavy  material 
deposited  pressed.  The  plaintiffs  and  defendant  concede  that  the 
displacement  was  caused  by  the  pressing  and  squeezing  out  of  the 
«>il  on  which  the  material  was  placed^  and  it  is  averred  that  the 
place  of  deposit  of  this  material  was  the  street  in  its  entire  width. 

[Omitting  other  points.] 

The  defendant^  the  city  and  county  of  San.  Francisco,  being  en- 
gaged in  a  lawful  work,  authorized  by  the  statute,  it  would  seem 
strange  that  it  should  be  held  liable  for  any  injury  resulting  from 
such  work,  if  done  in  a  lawful  and  proper  manner,  unless  such 
liability  is  imposed  by  statute,  or  the  organic  law  of  the  State. 

We  do  not  understand  counsel  for  plaintiffs  to  put  forth  any 
-contention  contrary  to  the  rule  above  indicated. 

[Omitting  this  argument] 

We  are  of  opinion  that  the  law  is  well  settled,  that  when  a  muni- 
cipal corporation  like  the  defendant  is  engaged  in  doing  such 
work  as  is  set  forth  in  the  complaint,  in  a  lawful  manner  and  with- 
out malice,  no  liability  for  damages  attaches  to  it,  unless  such 
liability  is  imposed  by  some  statute  law,  or  the  organic  law  of  the 
State.  Transportation  Co.y.  Chicago^  99  U.  S.  635;  Governor ^  etc., 
ManufWs  t.  Meredith,  4  Durn.  &  E.  794;  Sutton  v.  Clark,  6 
Taunt  29;  and  in  Boulton  v.  Growther,  2  Barn.  &  G.  703.  It  was 
asserted  in  Ghreen  v.  Borough  of  Reading ,  9  Watts,  382;  s.  c,  36 
Am.  Dec.  137;  O'Connor  v.  Pittsburgh,  18  Penn.  St  187;  in  Gal- 
lender  y.  Marsh,  1  Pick.  418;  Smith  v.  Corporation  of  Washington, 
20  How.  135;  Radclifs  ExWs  v.  Mayor,  etc.,  of  Brooklyn,  4  N.  Y. 
195;  s.  c,  53  Am.  Dec.  357. 

The  city  had  the  right  to  raise  the  grade  of  the  street,  and  if  the 
contractor  performed  the  work  with  proper  care  and  skill,  he  is 
not  responsible  for  any  damage  which  may  have  resulted  to  the 
eontiguous  property.  This  is  settled  by  an  overwhelming  weight 
of  authority,  and  is  apparently  conceded  to  be  the  law  by  the  plain- 
tiff's counsel.  Wilson  v.  Mayor ^ etc..  New  York,  1  Donio,  595;  s. 
•c.,  43  Am.  Dec.  719;  Thurston  v.  Hancock,  12  Mass.  220;  8.  c,  7 
Am.  Dec.  ^2\  Ooszler  v.  Corporation  of  Georgetown,  6  Wheat.  593; 
St.  Louis  V.  Chirno,  12  Mo.  414. 

But  tho  contention  is  also  put  forth  by  the  plaintiffs  that  the 
Constitution  comes  to  their  relief,  and  that  they  are  entitled  to  re- 
cover, by  virtue  of  the  provision  of  the  organic  law  of  the  State, 
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which  prescribes  as  a  paramount  rale  that  ''private  property  shall 
not  be  taken  or  damaged  for  public  use,  without  just  compensation 
having  been  first  made  or  paid  into  court  for  the  owner."  Oonst. 
Oal.,  art  1,  §  14*  It  is  well  known  that  the  clause  as  to  the  pro- 
tection of  private  property  against  an  appropriation  for  public  use 
was  changed  by  the  Oonstitution  adopted  in  1879,  and  is  no 
longer  as  it  was  under  the  former  Oonstitution,  ^*  nor  shall  private 
property  be  taken  for  public  use  without  just  compensation." 
Oonst.  1849,  art  1,  §  8.  The  words  above  quoted  show  some  of 
the  changes,  indeed  all  of  them  that  require  notice  here.  As  the 
clause  now  stands,  private  property  cannot  be  damaged  for  public 
use  without  just  compensation  having  been  first  made  or  paid  as 
prescribed. 

Are  the  plaintiffs  then  entitled  to  recover  of  defendant  under 
this  constitutional  guaranty  against  damage?  This  question  is  new 
in  this  court;  this  being  the  first  cause  coming  before  it  since  the 
adoption  of  the  present  Oonstitutiou,  requiring  the  decision  of  this 
question. 

To  what  kind  of  damage  does  this  word  '^  damaged  "  refer?  We 
think  it  refers  to  something  more  than  a  direct  or  immediate 
damage  to  private  property,  such  as  its  invasion  or  spoliation. 
There  is  no  reason  why  this  word  should  be  construed  in  any  other 
than  its  ordinary  and  popular  sense.  It  embraces  more  than  the 
taking.  If  it  did  not  refer  to  more  than  the  damage  above  men- 
tioned, the  word  ''damaged''  in  the  clause  relied  on  would  be 
superfluous*  It  seems  to  us  that  the  direct  invasions  spoken  of 
would  come  within  the  clause  as  it  stood  in  the  Oonstitution  of 
1849.  If  the  word  "  damaged ''  only  embraced  physical  invasions 
of  property,  the  right  secured  by  this  word  would  add  nothing  to 
the  guaranty  as  it  formerly  stood.  In  the  case  above  cited  from  99 
IT.  S.,  the  court  said,  referring  to  a  clause  in  the  Oonstitution  of 
Illinois  similar  to  that  in  the  Oonstitution  of  this  State  in  force 
since  1879,  that  "  this  is  an  extension  of  the  common  provision  for 
the  protection  of  private  property.''  Page  642.  This  remark  may 
have  been  obUer,  as  the  case  before  the  court  was  one  occurring 
prior  to  the  insertion  of  the  clause  in  the  Illinois  Oonstitution;  but 
it  seems  to  have  been  concurred  in  by  the  whole  court,  and  if  not 
so  concurred  in  it  was  the  dictum  of  an  able  and  learned  jurist, 
whose  judgment  is  entitled  to  and  should  receive  great  respect. 
And  it  will  occur  to  any  one  reflecting  on  the  import  of  the  clause^ 
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that  if  ifc  is  not  an  additional  gaaranty  to  the  common  and  usual 
one,  its  insertion  was  idle  and  unmeaning.  The  same  is  held  by 
the  highest  judicial  tribunal  in  Oeorgia,  in  CUy  of  Atlanta  v. 
Onen^  67  €ra.  386,  in  which  State  there  is  a  like  provision  in  the 
Constitution.     We  wiU  refer  to  this  case  at  some  length. 

The  declaration  contained  two  counts.  The  first  charged  the 
defendant  below  (the  city  of  Atlanta)  with  damages  to  plaintiff's 
lots,  by  reason  of  its  negligence  in  throwing  earth  on  her  lot  in  the 
grading  of  a  street  in  said  city,  and  thereby  causing  the  oyerflow  of 
her  premises  with  sand  and  water,  destroying  her  garden,  and  ren- 
dering it  unfit  for  use  and  cultivation.  The  second  count  was  for 
damages  to  her  lot  resulting  from  the  grading  of  the  street  bound- 
ing  the  same,  by  raising  the  level  of  said  street  fifteen  feet  higher 
than  it  was  originally,  opposite  plaintiff's  lot,  thereby  permanently 
injuring  her  property  and  her  fences,  and  making  it  difficult  for 
her  to  have  access  to  her  home.  The  city  tendered  the  following 
request  to  the  court,  to  be  given  to  the  jury: 

''The  city  would  have  a  right  to  grade  the  street  in  question,  and 
DO  right  of  action  would  accrue  to  plaintiff  from  injuries  caused  by 
such  grading,  unless  there  was  a  direct  invasion  of  the  plaintiff's 
premises;  and  for  snch  direct  invasion  of  her  lot  she  would  be  en- 
titled  to  recover  the  damages  caused  thereby." 

The  question  as  to  the  meaning  of  the  constitutional  guaranty 
was  here  directly  presented.  It  may  be  remarked  that  as  to  the 
first  connt  the  plaintiff  woidd  be  entitled  to  recover  independent  of  • 
any  constitutional  provision,  as  held  in  many  cases  ruled  by  courts 
of  high  authority.  See  PumpMy  y.  Green  Bay  Co.,  13  Wall.  166; 
Baton  V.  Boston  C.  £  Jf.  R.  Co.,  51  N.  H.  504;  s.  c,  12  Am.  Rep. 
147;  Rochester  White  Lead  Co.  v.  City  of  Rochester,  3  N.  Y.  463;  s. 
c,  53  Am.  Dec.  316;  Eastman  v.  Meredith,  30  N.  H.  296;  Weet  v. 
Brockpart,  16  N.  Y.  161;  Harper  v.  Milwaukee,  30  Wis.  365; 
7%urston  v.  City  of  St.  Joseph,  51  Mo.  510;  8.  c,  11  Am.  Rep. 
463.  See  other  cases  cited  in  2  Dill.  Mun.  Corp.,  §  985,  and  note, 
and  sections  1038  and  1052,  and  notes.  The  city,  by  overfiowmg 
the  land  of  another,  as  set  forth  in  the  first  count,  would  be  guilty 
of  a  nuisance  which  ifc  can  no  more  commit  than  a  private  indi- 
vidual. Weet  V.  Brockport,  supra,  per  Seldbn,  J.  But  the  ques- 
tion arose  on  the  second  count,  and  was  directly  presented  in  the 
r*'iuest  quoted  above.  The  damages  so  caused  are  consequential  in 
their  nature.  Discussing  the  city's  right,  the  court  observed  as 
Vol.  LVI  — 15 
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follows:  '^It  has  no  doubt  been  long  the  well-settled  rale  in  this 
State^  as  recognized  and  enforced  by  oar  courts,  that  municipal 
corporations  are  not  liable  for  consequential  damages  caused  by  the 
raising  and  lowering  of  the  grade  of  streets;  and  the  decisions  have 
rested  upon  the  common-law  doctrine,  that  the  proper  construction 
and  improvement  of  streets  are  supposed  to  be  made  for  the  public 
good,  and  that  private  injury  or  inconvenience  that  may  arise  to 
adjacent  lot-holders,  as  a  consequence  of  such  raising  or  lowering^ 
the  grade  of  the  street,  must  be  borne  by  the  proprietor  without 
compensation,  because  his  right  to  such  must  yield  to  the  pro- 
motion and  advancement  of  what  is  the  public  good  of  the  city. 
See  Marklham  v.  City  of  Atlanta,  23  Ga.  402;  Mayor,  etc.,  of  Rome 
V.  Omberg,  28  Oa.  46;  Roll  v.  City  Council  of  Augusta,  34  Oa.  326; 
Mitclielly.  Mayor,  etc.,  of  Rome,  49  Ga.  19. 

^'But  it  is  now  claimed,  and  so  the  court  instructed  the  jury, 
that  this  rule  had  been  changed  by  a  provision  of  the  Constitution 
of  1877,  contained  in  the  last  clause  of  paragraph  1,  section  3,  of 
the  bill  of  rights,  which  reads  as  follows:  ^Private  property  shall 
not  be  taken  or  damaged  for  public  purposes,  without  just  and 
adequate  compensation  being  first  paid.'  It  is  not  denied  by  cquu' 
sel  for  plaintiff  in  error,  that  under  this  proyision  of  the  Constitu- 
tion for  any  direct  and  immediate  damage  done  to  private  prop- 
erty, such  as  its  invasion  or  the  spoliation  thereof,  the  city  would 
be  liable  for  damages,  and  be  compelled  to  make  just  compensation, 
as  by  the  Constitution  provided;  but  ho  insists  that  it  was  not  the 
intent  or  purpose  of  the  framers  of  that  instrument  to  vary  or 
change  the  rule,  so  well  established  and  long  recognized  by  the 
courts,  that  in  improving  the  streets  by  raising  or  lowering  the 
grade  thereof,  the  city  would  not  be  liable  to  respond  to  lot-owners 
bounding  thereon  for  any  consequential  damages  resulting  there- 
from. The  duty  devolves  upon  this  court  then  to  construe  for  the 
first  time  this  clause  in  the  bill  of  rights.  In  previous  constitutions 
tjie  words  varied  from  the  present:  *  Private  property  shall  not  be 
taken  for  public  use  without  just  compensation/  were  the  words 
ordinarily  employed.  But  under  the  Constitution  of  1877,  further 
protection  is  sought  to  be  given  to  the  property  of  the  citizen,  and 
now  'it  shall  not  be  taken  or  damaged  tor  public  use  without  just 
compensation/  The  article  does  not  define  whether  the  damage 
shall  be  immediate  and  direct,  or  consequential.  Any  damage  to 
property  for  public  use  must  receive  its  compensation.    It  may  be. 
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iiud  will  no  doabt  often  occur,  that  the  consequential  damage  may 
impose  a  more  serious  loss  upon  the  owner  than  a  temporary  spolia* 
tion  or  invasion  of  the  property/'    67  Oa.  388. 

This  decision  is  followed  and  approved  by  the  same  court  in 
Mom  y.  OUy  of  Atlanta,  70  Ga.  611. 

These  views  of  the  Georgia  Supreme  Court  are  in  the  main  true, 
and  SQstained  by  the  following  cases,  decided  by  the  highest  courts 
of  States  having  a  constitutional  guaranty  similar  to  that  of  the 
Constitution  of  this  State.     City  of  Elgin  v.  Eaton,  83  111.  535;  8. 
c,  25  Am.  Rep.  412;  Rigney  v.  City  of  Chicago,  102  111.  64;  John* 
Mon  V.  Parkersburg,  16  W.  Va.  402;  8.  c,  37  Am.  Rep.  779;  City 
of  Denver  v.  Bayer,  7  Col.  113;  Williams  v.  Oulf,  C  di  8.  F.  Jty., 
1  Tex.  Ct.  App.  (Civ.  Cas.)  131;  Graves  v.  Oulf,  C.  dk  S.  F.  Ry., 
1  Tex.  Law  J.  8;  Oottsehalk  v.  Chicago,  B.  £  Q.  R.  Co.,  14  Neb. 
550,    In  some  of  the  cases  just  above  cited,  the  damages  for  which 
compensation  was  sought  by  action  were  consequential;  and  it  was 
held  that  they  were  recoverable  under  the  constitutional  guaranty 
against  damage  of  private  property  in  the  exercise  of  public  use. 
In  City  of  Elgin  v.  Eaton  the  damages  were  consequent  on  grading 
the  street  to  the  grade  fixed  by  law.    Johnson  v.  Parkersburg, 
City  of  Atlanta  v.  Chreen,  and  Moore  v.  City  of  Atlanta,  are  cases 
of  a  change  from  a  grade  formerly  made.     In  such  cases,  when  the 
work  is  done  with  the  usual  care  and  skill  there  could  be  no  re- 
covery at  common  law;  the  injury  inflicted  is  without  damage,  and 
the  damage  without  injury,  curtly  expressed  in  the  maxim  **  dam^ 
num  absque  injuria.**    The  right  of  the  owner  of  the  property, 
who  has  sustained  such  damage,  must  yield  to  the  promotion  and 
advancement  of  the  public  good.    lie  has  become  the  owner  of  the 
property  in  subordination  to  the  right  of  the  municipality,  con- 
ferred by  statute,  to  change  the  grade  of  the  streets.     See  City  of 
Atlanta  v.  Green,  and  Moorey.  City  of  Atlanta,  supra.    There  can 
therefore  be  no  recovery  for  the  injury  so  sustained.     But  in  the 
cases  just  above  referred  to,  the  damage  wad  held  to  be  within  the 
constitutional  provision  as  to  property  damaged,  whether  done  with 
care  and  skill  or  not. 

We  are  of  opinion  that  the  right  assured  to  the  owner  by  this 
provision  of  the  Constitution  is  not  restricted  to  the  case  where  he 
is  entitled  to  recover  as  for  a  tort  at  common  law.  If  he  is  conse- 
quently damaged  by  the  work  done,  whether  it  is  done  carefully 
and  with  skin  or  not,  he  is  still  entitled  to  compensation  for  such 
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damage  under  this  provision.  This  provision  was  intended  to  assure 
compensation  to  the  owner,  as  well  where  the  damage  is  directly 
inflicted,  or  inflicted  by  want  of  care  and  skill,  as  where  the  dam- 
ages are  consequential,  and  for  which  damages  he  had  no  right  of 
recovery  at  the  common  law.  That  no  action  for  such  consequen- 
tial damage  can  be  maintained  by  the  common  law,  see  Smiih  v. 
Washington^  20  How.  135,  and  O'Connor  v.  PittUhurgh^  18  Penn, 
St.  187;  2  Dill.  Mun.  Corp.,  §  990,  and  cases  cited  in  notes.  Ohio 
seems  to  be  the  only  State  where  the  contrary  is  held.  See  remarks 
of  Bbonsok,  J.,  in  Jiadcliff's  Eofrs  v.  Mayor ^  etc.  of  Brooklyn^ 
and  Smith  v.  Washington,  supra;  Crawford  v.  Delaware,  7  Ohio  St. 
459,  in  which  the  Ohio  Supreme  Court  admits  that  the  rule  held 
by  it  is  in  conflict  with  the  decisions  both  in  England  and  America 
and  known  to  be  so  when  decided.  The  rule  above  stated  is  estab- 
lished by  such  a  preponderance  of  authority  that  we  forbear  to 
dwell  further  on  the  point.  The  cases  will  be  found  under  the 
above  references,  and  we  will  only  add  that  they  establish  the  rule 
above  declared  to  be  law. 

We  cannot  think  that  the  convention  inserting  in  the  Constitu- 
tion of  this  State  the  word  '' damaged ''  in  the  connection  in  which 
it  is  found,  and  the  people  in  ratifying  the  work  of  the  convention, 
intended  to  limit  the  effect  of  this  word  to  cases  where  the  party 
injured  already  had  a  remedy  to  recover  compensation.  They  en- 
gaged in  no  such  empty  and  vain  work.  It  was  intended  to  give  a 
remedy,  as  well  where  one  existed  before  as  where  it  did  not;  to 
superadd  to  the  guaranty  found  in  the  former  Constitution  of  this 
State,  and  in  nearly  all  of  the  other  States,  a  guaranty  against  dam- 
age where  none  previously  existed.  The  provision  includes  damage 
to  private  property,  including  land,  and  whatever  is  attached  to 
it.  If  land  and  buildings  on  it,  or  either,  arc  damaged,  this  pro- 
vision requires  it  to  be  compensated.  And  if  compensation  has  not 
been  had  in  condemning  the  land  for  the  street  under  the  statute 
for  such  condemnation  (see  §g  237,  1263,  Code  Civil  Pro.,  pt.  3, 
title  8)  it  can  be  recovered  in  an  action. 

We  do  not  intend  to  say,  nor  do  we  think,  it  extends  to  such 
damage  as  the  owner  of  the  property  injured  sustains  in  common 
with  the  other  abutters  on  the  street  or  the  general  public,  but.  only 
to  that  special  injury  which  he  receives  over  and  above  such  com- 
mon injury.  See  remarks  of  Bkonson,  J.,  speaking  for  the  court, 
in  Radcliff^s  E^rs  v.  May  or ^  etc.,  of  Brooklyn,  supra,  206,  207; 
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obeenrations  of  Lord  Wbstbuby,  in  Bickei  y.  Metropolitan  Ry,  Cd,, 
L.  R,  2  EDg.  &  Ir.  App.  Gas.  203.  Here  the  damage  is  to  the 
hoQses  affixed  to  the  land.  This  is  special  damage  to  the  plaintiffs, 
for  which  they  are  entitled  to  recover,  though  they  may  be  of  the 
class  nsaally  styled  consequentiaL 

By  reason  of  the  foregoing,  we  are  satisfied  and  hold,  that  the 
complaint  states  a  cause  of  action,  and  as  the  facts  of  such  cause 
ef  action  are  affirmed  to  exist  by  the  verdict,  the  plaintiffs  are  en- 
titled to  judgment  on  this  point.  We  are  of  opinion  that  the  claim 
was  properly  presented  to  the  board  of  supervisors.  The  law  spoken 
of  in  the  eighty-fourth  section  of  the  Gonsolidation  Act,  to  which 
reference  is  to  be  made,  is  a  statute;  for  it  is  to  be  referred  to  by 
its  title,  date,  and  section.  The  claim  here  is  not  made  under  a 
statute.  There  is  nothing  in  the  point  made  on  behalf  of  the  de* 
fendanty  that  it  must  be  regarded  as  a  county,  and  therefore  is  not 
suable.  It  nowhere  appears  in  the  case  that  the  plaintiffs  have  re« 
ceived  any  compensation  for  the  injury  sustained  by  them. 

We  find  no  error  in  the  record,  and  the  judgment  is  affirmed. 

Judgment  affirmed. 

Shabpstbik,  and  Mybiok,  JJ.,  concurred. 

Hearing  in  bano  denied. 
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Mauter  and  servant — contractor — plumber. 

The  owner  of  a  building,  employing  a  plumber  to  repair  the  water  pipes  In  hia 
own  waj,  is  not  liable  for  an  injury  produced  to  a  third  person  by  his  negU- 
genee  in  that  work. 

ACTION  for  personal  injuries  by  negligence.     The  opinion  states 
the  point.     The  defendant  had  judgment  below. 

Crittenden  Thornton,  and  F.  H.  Merzhaeh^  for  appellant. 

Stanley,  Stoney  £  Hayes,  and  Jarhoe  S  Harrison,  tor  respondent. 

Shabpsteik,  J.     In  Milligan  v.  Wedge,  12  Ad.  &  EI.  737,  the 
distinction  between  the  liabihty  of  the  master  of  a  mere  servant 
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and  that  of  one  who  contracts  with  another^  who  is  carrying  on  an 
open,  distinct  and  independent  calling  or  employment,  for  the  pro- 
duction of  results,  is  clearly  defined.  In  that  case  a  butcher,  who 
was  the  owner  of  a  buUodk,  employed  a  drover  to  drive  the  animal 
from  one  specified  place  to  another.  Instead  of  driving  it,  the 
drover  employed  a  boy  to  drive  it.  Through  his  carelessness  in 
driving  it  a  person  was  injured,  and  he  brought  an  action  against 
the  owner  of  the  animal,  to  recover  damages  for  the  injury  occa- 
sioned by  the  careless  driving  of  the  boy.  The  court  held  that  the 
owner  was  not  liable.  Denhan,  C.  J.,  said:  '^Here  it  does  not 
appear  that  the  defendant  attended  the  drover  or  his  servant;  and 
the  mischief  was  done  in  the  course,  not  of  the  butcher's  business^ 
but  of  the  drover's." 

GoLBBiDGE,  J.,  said:  '^I  make  no  distinction  between  ther 
licensed  drover  and  the  boy;  suppose  the  drover  to  have  committed 
the  injury  himself.  The  thing  done  is  the  driving.  The  owner 
makes  a  contract  with  the  drover  that  he  shall  drive  the  beast,  and 
leaves  it  under  his  charge';  and  then  the  drover  does  the  act.  The 
relation,  of  master  and  servant  therefore  does  not  exist  between 
them." 

Williams,  J.,  said:  *'  When  the  person  who  does  the  injury  ex- 
ercises an  independent  employment,  the  party  employing  him  is 
clearly  not  liable." 

The  distinction  laid  down  in  that  case  has  since  been  generally 
recognized  by  the  courts  of  this  country,  as  the  following  cases  show: 
De  Forrest  v.  Wright,  2  Mich.  370;  Wood  v.  Cobb,  13  Allen,  58; 
Kellogg  v.  Payne,  21  Iowa,  575;  King  v.  Jfew  York  Cent  £  H, 
R.  R.  Co,,  66  N.  Y.  186;  s.  c,  23  Am.  Rep.  37;  McCartyY.  Second 
Parish  of  Portland,  71  Me.  318;  8.  c,  36  Am.  Rep.  320;  Harrison 
V.  Collins,  86  Penn.  St  156;  s.  c,  27  Am.  Rep.  699;  Linton  v. 
Smith,  8  Gray,  147.  As  formulated  in  De  Forrest  v.  Wright, 
supra,  the  rule  is,  ^'  that  where  the  person  employed  is  in  the  ex- 
ercise pf  an  independent  and  distinct  employment,  and  not  under 
the  immediate  control  or  supervision  of  the  employer,  the  latter  is 
not  responsible  tor  the  negligence  or  misdoings  of  the  former." 
Here  the  person  employed  to  repair  the  water  pipe  exercised  an  in- 
dependent and  distinct  employment.  He  was  an  employer  of  men, 
to  work  under  his  direction  and  control.  He  directed  two  of  those 
men  to  go  and  repair  the  pipe.  They  went,  and  while  on  the 
premises  opened  a  trap-door  which  they  neglected  to  guard,  and 
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the  plaintiff  fell  through  it,  and  was  severely  injured.  The  de- 
fendant was  the  owner  of  the  premises,  which  at  the  time  were  oc- 
cupied by  a  tenant  for  a  restaurant. 

The  transaction  out  of  which  it  is  claimed  the  defendant's  lia- 
bility arises  is,  that  he  requested  the  plumber  to  repair  the  water 
pipe,  and  left  him  to  proceed  in  his  own  way  to  accomplish  that 
resulL  It  is  urged  that  the  plumber  was  not  an  independent  con- 
tractor, and  was  subject  to  the  control  of  the  defendant  It  no> 
where  appears  that  it  was  contemplated  the  defendant  should 
superintend  the  work,  or  that  he  possessed  the  requisite  skill  to  do 
it;  nor  does  it  appear  that  he  knew  whether  the  plumt>er  would  do 
the  work  himself,  or  send  his  servants,  as  he  in  fact  did,  to  do  it. 
The  plumber  was  left  to  produce  the  desired  result  in  his  own  way. 
If  that  did  not  constitute  him  an  independent  contractor,  we  do 
not  know  what  would.  There  was  no  stipulation  as  to  the  amount 
to  be  paid  for  the  work;  but  that  is  an  immaterial  circumstance  in 
this  case. 

Unless  we  have  mistaken  the  rule  applicable  to  this  case,  it  is 
quite  clear  that  the  court  did  not  err  in  giving  the  instructious 
which  it  gave,  or  in  refusing  to  give  those  which  it  infused  to  give. 

Judgment  and  order  affirmed* 

Mybiok  and  McEikstby,  JJ.,  concurred. 


Habt  y.  Westebk  XJkiok  Telbgbaph  OoMPAmr. 

(08  Cat.  570) 

TeUgraph^ — ttijndcOion  for  repeating, 

A  stipolatlon  by  a  telegraph  company,  that  unless  a  message  is  repeated  at  the 
expense  of  the  sender,  the  company  shall  not  he  liable  in  damages  for  mis- 
takes, delay,  or  non-delivery,  is  valid,  and  exempts  from  liability  except  fwr 
willful  misconduct  or  gross  negligence.     {See  note,  p.  124:) 

ACTION  for  damages  for  mistake  in  transmitting  a  telegram. 
The  opinion  states  the  case.     The  plaintiff  had  judgment 
below. 

W.  JET.  L.  Barnes^  for  appellant. 

ByeT8  (£  EUiotty  for  respondent. 
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Boss,  J  Further  consideration  has  conyinced  us  that  some  uf 
the  views  expressed  when  this  case  was  considered  in  departmeuc 
should  be  modified,  and  the  rulings  in  some  respects  changed.  The 
case  is  this : 

On  the  15th  day  of  December,  1882,  the  plaintiff  delivered  to  the 
defendant,  at  its  Stockton  office,  this  message: 

^'  Obobgb  W.  McNbab,  San  Francisco : 

'*  Buy  bail  barley  falun;  report  by  mail. 

'' Gbobgb  Habt/' 

The  message  was  promptly  transmitted  and  delivered  as  written, 
except  that  the  word  ''bail"  was  changed  to  the  word  **bain." 
By  the  private  cipher  code  of  McNear,  used  by  the  plaintiff  in  the 
message,  the  word  **  bail "  means  '^  100  tons,"  and  the  word 
"  bain"  means  **  225  tons."  As  the  message  was  delivered,  it  di- 
rected McNear  to  buy  for  the  account  of  the  plaintiff  225  tons  of 
barley;  whereas  as  it  was  written  by  the  plaintiff,  McNear  was 
directed  to  buy  on  plaintiff's  account  100  tons  only.  Acting  on  the 
message  received,  McNear  bought  for  plaintiff  200  tons  of  barley. 
When  the  plaintiff  discovered  the  fact,  he  notified  the  defendant 
that  100  tons  had  been  bought  in  excess  of  that  directed  to  be 
bought  by  the  original  message,  and  asked  the  defendant  what  he 
should  do  with  the  surplus  so  purchased?  Defendant  refused  to 
give  any  instruction  in  regard  to  it.  Plaintiff  thereupon  sold  the 
barley  at  the  highest  market  rate,  his  loss  on  the  extra  100  tons 
being  $429.82.  It  is  for  the  loss  thus  sustained  by  him  that  the 
action  is  brought. 

At  the  trial  the  only  proof  given  by  the  plaintiff  to  show  negli- 
gence on  the  part  of  the  defendant  was  the  admitted  fact  that  the 
message  was  delivered  in  its  altered  form.  It  was  also  admitted 
that  the  message  was  written  by  the  plaintiff  upon  a  printed  form 
prepared  by  the  defendant,  underneath  the  words,  ''send  the  fol- 
lowing message,  subject  to  the  above  terms,  which  are  hereby 
agreed  to,"  and  that  among  the  ''above  terms"  referred  to  are  the 
following:  "  To  guard  agaiust  mistakes  or  deliAys,  the  sender  of  a 
message  should  order  it  repeated;  that  is,  telegraphed  back  to  the 
originating  office  for  comparison.  For  this,  one-half  the  regular 
rate  is  charged  in  addition.  It  is  agreed  between  the  sender  of  the 
following  message  and  this  company,  that  said  company  shall  not 
be  liable  for  mistakes  or  delays  in  the  transmission  or  delivery,  or 
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for  non-deliyeiyy  of  any  unrepeated  message,  whether  happening 
by  negligence  of  its  servants  or  otherwise,  beyond  the  amount  re- 
ceived for  sending  the  same;  nor  for  mistakes  or  delays  in  the 
transmission  or  delivery,  or  for  non-delivery  of  any  repeated  mes- 
sage, beyond  fifty  times  the  sum  received  for  sending  the  same, 
onless  specially  insnred;  nor  in  any  case  for  delays  arising  from 
unavoidable  interruptions  in  the  working  of  its  lines,  or  for  errors 
in  cipher,  or  obscure  messages." 

That  the  message  in  question  was  not  directed  to  be  '^  repeated," 
is  conceded  by  the  plaintiff;  and  on  the  part  of  the  appellant,  it  is 
contended  that  as  the  message  was  not  repeated,  appellant  is  not 
responsible  in  damages  beyond  the  amount  received  for  its  trans- 
mission; and  this,  because  it  is  so  declared  in  the  conditions  printed 
at  the  head  of  the  form  upon  which  the  dispatch  was  written,  and 
to  which,  as  is  claimed,  the  plaintiff  assented.  In  department,  we 
held  that  telegraph  companies  are  exempt  only  for  errors  arising 
from  causes  beyond  their  own  controL  In  the  first  place,  this  rule 
would  extend  the  liability  of  such  companies  beyond  that  declared 
by  statute  in  this  State.  Originally,  section  2162  of  the  Civil  Code 
read:  **  A  carrier  of  messages  for  reward  must  use  great  care  and 
diligence  in  the  transmission  and  dehvery  of  messages.  A  carrier 
by  telegraph  must  use  the  utmost  diligence  therein;  "  and  section 
2168  of  the  same  code  originally  read:  ''Every  one  who  offers  to 
the  public  to  carry  persons,  property  or  messages,  is  a  common  car- 
rier  of  whatever  he  thus  offers  to  carry."  But  in  1874  these  sections 
were  amended  and  made  to  read  as  follows: 

''  §  2162.  A  can'ier  of  messages  for  i*eward  must  use  great  care 
and  diligence  in  the  transmission  and  delivery  of  messages." 

*'  §  2168.  Every  one  who  offers  to  the  public  to  carry  persons, 
property  or  messages,  excepting  only  telegraphic  messages,  is  a 
common  carrier  of  whatever  he  thus  offers  to  carry." 

By  statute  therefore  a  telegraph  company  in  this  State  is  not  a 
common  carrier,  and  the  degree  of  care  and  diligence  exacted  of 
such  companies  in  the  transmission  and  delivery  of  messages  is 
''great  care  and  diligence."  If  great  care  and  diligence  —  which 
terms  of  course  include  the  employment  of  proper  instruments  and 
competent  operators  —  be  exercised  by  the  company  in  the  trans- 
mission and  delivery  of  a  message,  the  degree  of  care  prescribed  by 
the  statute  is  complied  with.  In  the  next  place,  the  effect  of  hold- 
ing that  telegraph  companies  are  exempt  only  for  errors  arising 
Vol.  LVI  --16 
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from  causes  beyond  their  own  control,  would  be  to  hold  that  such 
companies  cannot  by  stipulation  limit  their  liability  to  any  extent; 
for  since  they  are  not  common  carriers  or  insurers,  in  no  event 
would  they  be  liable  for  errors  arising  from  causes  beyond  their 
own  control.  With  respect  to  such  stipulations,  the  decisions  of 
the  courts  are  yery  conflicting. 

In  Illinois,  Maine  and  Wisconsin,  it  is  held  that  there  can  be  no 
consideration  for  such  a  stipulation  on  the  part  of  the  sender  of 
the  message,  and  that  so  far  as  he  is  concerned,  it  is  void  for  that 
reason,  although  fully  assented  to  by  him.  Tyler  y.  Western  27. 
T.  Co.,  60  III.  421;  s.  c,  14  Am.  Rep.  38;  s.  c,  74  I1L174;  Candee 
V.  W.  U.  T.  Co.,  34  Wis.  477;  s.  c,  17  Am.  Rep.  452;  BartUtt  v. 
W.  U.  T.  Co.,  62  Me.  218;  s.  c,  16  Am.  Rep.  437.  It  is  further 
held  in  these  cases,  that  such  a  stipulation  is  contrary  to  public 
policy,  and  for  that  reason  also  is  void.  On  the  contrary,  the  oases 
are  yery  numerous  that  hold  that  a  stipulation  providing  that  the 
liability  of  the  company  for  any  mistake  or  delay  in  the  transmis- 
sion or  delivery  of  a  message,  or  for  not  delivering  the  same,  shall 
not  extend  beyond  the  sum  received  for  sending  it,  unless  the 
sender  orders  the  message  to  be  repeated  by  sending  it  back  to  the 
office  which  first  received  it,  and  pays  half  the  regular  rate  addi- 
tional, is  a  reasonable  precaution  to  be  taken  by  the  company,  and 
binding  upon  all  who  assent  to .  it,  so  as  to  exempt  the  company 
from  liability  beyond  the  amount  stipulated,  for  any  cause  except 
willful  misconduct  or  gross  negligence  on  the  part  of  the  company. 
Orinnell  v.  Western  U.  T.  Co.,  113  Mass.  299;  s.  c,  18  Am.  Rep. 
485;  Western  U,  7.  Co.  v.  Carew,  15  Mich.  525;  Camp  v.  Western 
U.  T.  Co.,  1  Mete.  (Ky.)  164;  Breesey,  U.  S.  Tel.  Co.,  48  N.  Y. 
132;  s.  c,  8  Am.  Rep.  526;  Passmore  v.  Western  U,  T,  Co.,  78 
Penn.  St.  138;  Lassiter  v.  We.stern  U.  T.  Co.,  89  K  C.  334,  and 
numerous  cases  collected  in  the  note  to  the  case  of  the  Western  U. 
T.  Co.  V.  Blanchard,  reported  in  45  Am.  Rep.  486. 

There  is  still  another  class  of  cases,  of  which  Sweetland  v.  Illinois 
&  Mii<s.  Tel.  Co.,  27  Iowa,  433;  s.  c,  1  Am.  Rep.  285,  is  one, 
which  maintain  that  such  a  stipulation  should  not  be  held  to  ex- 
onerate or  release  the  company  from  damages  caused  by  defective 
instruments,  or  a  want  of  skill  or  ordinary  care  on  the  part  of  its 
operators.  But  as  this  latter  class  of  cases  concede  that  telegraph 
companies  are  not  common  carriers,  their  liability  must  rest  on  the 
ground  of  negligence  or  willful  misconduct  which  is  fraud.  Fraudu^ 
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lent  conducfc  on  the  part  of  the  company  would  of  coarse  vitiuU^ 
aach  a  stipulation;  but  to  say  that  no  stipulation  can  be  made  limit- 
ing their  liability  for  negligence  is  to  say  in  effect  that  no  stipula- 
tion can  be  made  limiting  their  liability  at  all.  It  seems  to  us 
therefore  that  we  must  either  hold,  as  did  the  courts  in  Illinois, 
Maine  and  Wisconsin,  that  such  stipulations  are  invalid,  because 
unsupported  by  a  consideration,  and  contrary  to  public  policy,  or 
that  it  is  competent  for  telegraph  companies  to  stipulate  for  tho 
limitation  of  their  liability  for  errors  arising  from  any  cause  except 
willful  misconduct  or  gross  negligence.  As  respects  the  quest!  jn 
of  consideration,  it  is  enough  to  say  that  if  the  stipulation  is  one 
that  can  be  made,  it  is  a  part  of  the  contract,  and  is  supported  by 
the  same  consideration  that  supports  the  contract  for  the  trans- 
mission and  delivery  of  the  message.  With  respect  to  the  reason* 
ableness  of  stipulations  of  the  character  of  that  under  consideration, 
we  find  upon  careful  examination,  that  according  to  the  weight  of 
authority,  a  regulation  that  the  liability  of  the  company  for  any 
mistake  or  delay  in  the  transmission  or  delivery  of  the  message,  or 
for  not  delivering  the  same,  shall  not  extend  beyond  the  sum 
received  for  sending  it,  unless  the  sender  orders  the  message  to  be 
repeated,  by  sending  it  back  to  the  office  which  first  received  it, 
and  pays  half  the  regular  rate  additional,  is  a  reasonable  precaution 
to  be  taken  by  the  company,  and  binding  upon  all  who  assent  to 
it,  so  as  to  exempt  the  company  from  liability  beyond  the  amount 
stipulated,  for  any  cause  except  willful  misconduct  or  gross  negli- 
gence on  the  part  of  the  company;  and  we  so  hold.  It  would  serve 
no  useful  purpose  to  state  at  length  the  reasons  given  by  the  vari- 
OQs  courts  in  support  of  this  conclusion.  It  is  sufficient  to  say, 
generally,  that  they  are  founded  in  the  peculiar  nature  of  the  em- 
ployment; the  extraordinary  risks  attending  it,  against  many  of 
which  human  foresight  cannot  provide;  in  the  fact  that  the  thing, 
the  message,  with  which  the  company  is  intrusted,  is  of  no  intrinsic 
value;  that  the  importance  of  it  cannot  be  estimated  except  by  the 
sender;  for  the  transmission  of  which  there  must  be  a  simple  rate 
of  compensation,  and  the  measure  of  damages  for  a  failure  to  trans- 
mit or  deliver  which  has  no  relation  to  any  value  which  can  bo  put 
on  the  message  itself. 

The  action  of  the  court  below,  with  respect  to  the  instructions, 
was  not  in  accord  with  these  views.  As  the  case  must  therefore  be 
sent  back  for  a  new  trial,  it  is  proper  that  we  should    'etermine 


]24  CALIFOUNIA, 


Hart  ▼.  Western  Union  Telegraph  Company. 


upon  which  party  rests  the  burden  of  proof.  Bat  for  the  stipola- 
tioQ  the  plaintiff  having  proved  the  mistake  in  the  message  as  de- 
livered, the  onus  would  undoubtedly  be  Upon  the  defendant  to 
excuse  its  breach  of  the  contract  to  transmit  and  deliver  the  mes- 
sage. But  the  contract  having  included  a  stipulation  to  the  effeot 
that  unless  repeated,  the  defendant  should  not  be  held  liable  for 
auy  mistake  or  delay  in  the  transmission  or  delivery  of  the  message, 
or  for  not  delivering  the  same,  beyond  the  sum  received  for  send- 
ing it,  unless  the  mistake,  delay  or  failure  arose  from  the  willful 
misconduct  or  gross  neglect  of  the  defendant,  the  plaintiff's  right 
to  recover  more  than  the  amount  paid  for  sending  the  message 
(for  which  defendant  in  the  present  case  by  its  answer  offered  to 
allow  judgment)  could  not  be  established,  except  by  proving  will- 
ful misconduct  or  gross  negligence  on  the  part  of  the  defendant 

Judgment  and.  order  reversed,  and  cause  remanded  for  a  new 
trial.  Judgment  reversed  and  cause  remanded. 

Mybigk  and  Shakpstein,  JJ.,  Morrisok,  0.  J.,  and  McKik- 
STRY,  J.,  concurred;  Thorktok  and  MgKeb,  JJ.,  dissent. 

NoTB  BT  THB  Repobtbb. —  McEbb,  J.,  In  his  dissenting  opinion,  said: 
"  Under  the  Code  a  telegraph  company  is  not  a  common  carrier  (§  2198,  C.  C); 
it  is  however  a  carrier  of  messages  for  reward  (g  2161,  C.  C),  and  as  snch  it 
works  under  a  law  which  hinds  it  to  the  exercise  of  great  care  and  diligence 
in  the  transmission  and  delivery  of  messages  (g  3162,  C.  C.)-  Like  any  other 
corporation  or  person,  it  is  therefore  boand  in  the  exercise  of  its  legal  rights 
to  perform  its  duty  without  causing  injury  or  loss  to  any  one;  and  if  it  omits 
to  perform  in  good  faith  any  obligation  imposed  on  it  by  law,  it  is  liable  for 
the  consequences.  No  contract  which  it  may  make  by  its  rules  or  regulations 
is  allowed  to  exempt  it  from  liability  for  misfeasance  or  nonfeasance  in  the 
performance  of  its  duties.  Snch  regulations  for  exemptions  or  immunity  from 
liability  for  error  or  mistake,  which  results  in  loss  to  another,  from  the  fraud 
or  neglect  of  itself  or  its  subordinate  officers  or  agents,  are  considered  in  law 
as  unreasonable,  and  being  against  public  policy  are  void." 

"  One  of  the  plainest  of  its  obligations  is  to  transmit  and  deliver  the  very 
message  prescribed.  '  To  follow  copy,  an  imperative  law  of  the  printing  office, 
is  equally  applicable  to  the  telegraph  office.'  New  York  db  W.  Tel,  Co.  v. 
Dryburgh,  85  Penn.  St.  298.  That  could  have  been  done  without  understand- 
ing the  meaning  of  the  words  used  in  the  message,  and  the  sender  was  not 
bound  to  explain  it.  Although  the  words  may  have  been  a  jargon  to  the 
officers  of  the  company,  the  officers  were  bound,  without  regard  to  the  mean- 
ing of  the  words,  to  transmit  and  deliver  them  as  they  were  written;  and  if 
that  could  have  been  done  by  repeating  the  message,  the  duty  would  seem  to 
have  been  upon  them  to  have  had  it  repeated,  in  order  to  secure  accuracy  la 
its  transmission  and  delivery. 
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"The  Wetiem  Union  v.  Blanchard,  68  Oa.  809;  8.  c,  45  Am.  Rep.  480.  was 
an  action  to  recover  damages  for  a  mistake  in  a  cipher  dispatch  caused  hy  the 
fault  of 'the  operator,  and  it  "was  insisted,  hy  waj  of  defense,  that  the  company 
was  not  liable  for  the  consequences  of  the  mistake  beyond  the  amount  fixed 
bj  the  agreement  between  the  sender  and  the  company,  which  in  its  terms  was 
similar  to  the  agreement  in  this  case.  But  the  court  said;  *  We  can  only  my 
that  any  rule  or  regulation  of  the  company  which  seeks  to  relieve  it  from  per- 
forming its  duty,  belonging  to  the  employment  with  integrity,  skill  and  dill<; 
genee,  contravenes  public  policy  as  well  as  the  law,  and  under  it  the  party  at 
fault  cannot  seek  refuge.  If  it  become  necessary  for  the  company,  in  trans- 
mitting messages  with  integrity,  skill  and  diligence,  to  secure  accuracy  to 
have  said  messages  repeated,  then  the  law  devolves  upon  it  that  duty  to  meet 
Its  requirements.  We  know  of  no  law  in  this  State  that  limits  their  tolls  on 
messages;  this  is  under  their  own  control.  A  message  must  be  transmitted 
with  integrity,  skill  and  diligence,  and  the  mode  of  attaining  accuracy  in  such 
work  they  have  at  their  command;  the  compensation  paid  therefor  the  law 
does  not  seek  to  limit  or  restrict  28  Ga.  548;  58  Ga.  483;  84  Ga.  215;  1  Daly 
TeL  Ques,  288;  20  Md.  222;  27  Iowa,  482;  60  Me.  580.' 

'*  The  rule  or  regulation  as  to  repeating  a  message  is  therefore  not  sanctioned 
by  law;  and  to  say  that  telegraph  companies  shall  only  be  liable  for  the 
amounts  received  for  transmission,  is  practically  to  excuse  them  altogether. 
So  in  l\fl0r  v.  Wutem  Union  Tel.  Co.,  60  111.  421;  B.  c,  14  Am.  Rep.  88,  the 
Supreme  Court  of  Illinois  said:  '  On  the  assumption  that  it  is  the  duty  of  the 
company  to  transmit  correctly  the  message  for  which  they  have  received  com- 
pensation, where  in  law  arises  any  obligation  on  the  part  of  the  sender  to 
repeat  the  message  ?  •  •  •  And  as  the  receiver  of  the  message,  it  was  not 
his  duty  to  telegpraph  back  to  ascertain  the  correctness  of  the  message.  The 
company  was  bound  to  send  the  message  correctly  in  the  first  instance.  *  *  * 
We  fail  to  perceive  any  consideration  whatever  on  which  to  base  the  so-called 
contract,  that  the  sender  shall  order  the  message  repeated.  The  company 
have  no  right  to  demand  of  the  sender  an  assurance  for  the  faithfulness  of 
their  own  conduct.  Such  a  contract,  forced  as  it  is  upon  the  sender,  is  not  of 
any  legal  or  binding  force.' 

**  Upon  the  subject  of  the  liability  of  the  company  for  a  mistake  in  the 
transmission  of  an  unrepeated  message,  there  is  undoubtedly  a  conflict  of  au- 
thorities ;  but  as  we  have  already  stated,  the  rule  deducible  from  all  the  cases 
is  that  a  mistake  in  the  transmission  of  a  message  is  prima  fo/de  evidence  of 
negligence,  and  the  burden  is  on  the  company  to  show  to  (he  contrary;  and  if 
it  be  found  that  the  mistake  was  due  to  the  negligence  of  the  company,  or  its 
wrvants,  the  company  is  liable  for  all  the  loss  occasioned  by  it,  and  the 
special  contract  between  the  company  and  the  sender  for  the  transmission  of 
the  message  is  no  defense.  But  if  It  be  found  that  the  mistake  was  not  due  to 
the  negligence  of  the  company,  the  defendant  is  not  liable  beyond  the  terms 
of  any  valid  contract  between  the  company  and  the  sender,  under  which  the 
mesaage  was  transmitted." 
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(«  Cal.  Wl.) 
OrvninaHaw  —  rape — dselaraiiaru  of  proMetUar, 

On  a  trial  for  rape  the  particalars  of  a  complaint  made  by  the  prosecatriz  are 

not  admissible  in  chief.* 

nONVICTION  of  rape.    The  opinion  states  the  case. 

A.  J.  King^  H.  T.  Gage,  and  Howard  &  BoberlSy  for  appellant. 

AUomey- General  Marshall,  George  M.  ffoUon,  Stephen  M,  While, 
and  Wells  £  Lee,  for  respondent. 

MoBBisoN,  0.  J.  The  defendant  was  conyicted  of  the  crime  of 
rape. 

[Omitting  minor  points.] 

There  is  another  question  in  this  case,  and  that  we  deem  the 
most  serious  one  presented  by  the  record;  and  that  relates  to  the 
competency  of  certain  evidence  admitted  by  the  court*  and  excepted 
to  by  the  defendant.  The  learned  counsel  for  the  people  contends 
that  no  exception  was  made  by  defendant,  but  we  think  it  sufB- 
ciently  appears  by  the  transcript  that  exception  was  duly  taken.  The 
prosecutrix  was  allowed  to  state,  on  the  direct  examination,  certain 
complaints  made  by  her  to  her  sister^  shortly  after  the  transaction 
complained  of.  She  said:  ''I  told  her  (meaning her  sister)  that  he 
was  hiding  in  the  bushes  like  a  dog.  I  also  told  her  that  I  was 
afraid,  and  asked  her  where  I  should  go.  She  said,  *  stay  here 
where  you  are.  He  will  not  hurt  you  where  I  am.'  When  I  was 
crying,  he  said,  ^  hush  up  your  mouth,  and  go  to  the  house.  Do 
you  see  this  pistol?  If  you  tell  anybody  this,  I  will  kill  you.'/' 

The  foregoing  statements  were  admitted,  on  the  ground,  as 
stated  by  the  court  below,  that  they  constituted  a  part  of  the  res 
gestce.  We  will  examine  a  few  of  the  authorities  on  the  point. 
And  first  Mr.  Oreenleaf^  in  his  work  on  Evidence,  vol.  3,  §  213, 
says:  '*  Though  the  prosecutrix  may  be  asked  whether  she  made 
complaint  of  the  injury,  and  when  and  to  whom,  and  the  person  to 

*  To  same  effect.  OUwn  v.  8taU  (11  Neb.  276),  88  Am.  Rep.  866. 
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whom  she  complained  is  nsaally  called  to  prove  that  fact,  yet  the 
particular  facts  which  she  stated  are  not  admissible  in  evidence, 
except  when  elicited  in  cross-examination,  or  by  way  of  confirming 
her  testimony  after  it  has  been  impeached.  On  the  direct  examina- 
tion, the  practice  has  been  merely  to  ask  whether  she  made  com- 
plaint that  such  an  outrage  had  been  perpetrated  npon  her,  and  to 
receive  only  a  simple  yes  or  no.  Indeed  this  complaint  constitutes 
no  part  of  the  resgesia;  it  is  only  a  fact  corroborative  of  the  tea- 
timony  of  the  complainant.'^ 

The  learned  author  here  states  that  the  complaint  constitutes  no 
part  of  the  res  gestm.  After  a  somewhat  lengthy  consideration  of 
the  subject,  and  an  eza^kiination  of  the  authorities,  the  learned 
aathor  says:  ''The  true  rule  is  to  admit  evidence  of  the  fact  of 
complaint  in  all  cases,  and  in  no  •case  to  admit  any  thing  more. 
The  evidence  when  restricted  to  this  extent,  is  not  hearsay,  but  in 
the  strictest  sense  original  evidence.  When  however  these  limits  are 
exceeded,  it  becomes  hearsay  in  a  very  objectionable  form.  There 
is  every  reason  therefore  why  it  should  be  admitted  to  the  extent 
indicated,  and  none  why  it  should  be  admitted  further."  Roscoe 
Grim.  Ev.  24. 

Another  distinguished  author  on  criminal  law  says:  **  It  is  the 
usaal  course  in  ca^  of  rape  to  ask  the  prosecutrix  whether  she 
made  any  complaint,  and  if  so,  to  whom;  and  if  she  mentions  a  per- 
son to  whom  she  made  complaint,  to  call  such  person  to  prove  that 
fact.  But  it  has  been  the  invariable  practice  not  to  permit  either 
the  prosecutrix  or  the  person  so  called  to  state  the  particulars  of 
the  complaint  in  chief."     1  Buss.  Cr.  688. 

In  the  case  of  People  y,  McOee,  1  Denio,  19.  the  Supreme  Court 
of  New  York  say  that  ''  upon  the  trial  of  an  indictment  for  rape, 
the  declarations  of  the  injured  female,  made  immediately  after  the 
alleged  offense,  are  not  admissible  m  evidence  for  the  prosecution 
to  prove  the  offense  committed."  To  the  same  effect  is  the  case  of 
Siephen  v.  Staie^  11  Oa.  225;  and  the  same  doctrine  is  found  in 
the  work  of  Mr.  Wharton  on  American  Criminal  Law,  §  1150. 

Many  other  authorities  might  be  cited,  but  the  foregoing  will 
suffice  to  show  the  great  weight  of  authority  on  this  subject.  It 
is  true  there  are  cases  the  other  way;  but  the  text-writers,  both 
English  and  American,  concur  in  these  views  on  the  question.  Wu 
must  therefore  hold  that  it  was  error  for  the  court  to  admit  in  evi- 
dence, on  the  examination  in  chief,  the  particulars  of  the  complaint 
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made  by  the  prosecutrix  to  her  sister,  and  for  that  error  the  judg- 
ment of  the  court  below  must  be  reversed. 

As  this  case  will  probably  be  tried  again,  it  is  proper  for  us  to 
call  the  attention  of  the  court  below  to  the  instructions,  particularly 
on  the  question  of  resistance,  which  has  been  severely  criticised  by 
counsel.  It  seems  to  us  that  the  instruction  in  question  might  be 
made  more  certain^  and  less  liable  to  criticism  for  uncertainty. 

Judgment  and  order  reversed,  and  cause  remanded. for  a  new 
trial.  Judgment  reversed. 

Sharp8TBI1T,J.,  concurred;  MoKeb,  J.,  concurred  in  the  judg- 
ment ;  Thobntok  and  McKursraT,  JJ.,,  concurred  specially; 
JIybick,  J.,  dissented. 

Behearing  denied. 
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Jack  v.  Wkienkbtt. 

(115  111.  106.) 

A$9ignment  for  creditors  —  taaou, 

Pwiperty  In  the  liAnds  of  an  assignee  for  the  benefit  of  creditors  is  liable  for 
the  taxes  of  the  assignor,  although  assigned  before  the  tax  books  were  placed 
in  the  hands  of  the  collector. 

SUIT  for  taxes.     The  opinion  states  the  point.     The  plaintiff 
had  judgment  below. 

Wm.  Jack  and  Leslie  D.  Peierbaugh^  for  appellants. 

John  M,  Jfichaus,  for  appellee. 

SoHOLFiBLDy  J.  The  main  controversy  here  is^  whether  credi- 
ton,  in  case  of  assignment  under  our  insolvent  laws,  acquire  such 
Tested  rights  in  the  property  assigned  that  it  cannot  be  thereafter 
taken  or  appropriated  for  the  payment  of  taxes  levied  before  that 
time,  but  which  had  not  then  become  a  lien  on  the  property  as- 
signed. If  a  claim  for  taxes  is  but  an  ordinary  debt,  creating  the 
lelation  of  debtor  and  creditor,  the  question  must  be  answered  in 
the  affirmative;  for  all  creditors,  under  the  statutes  relating  to  in- 
solvency, must  share  jE?ro  rata  under  the  assignment.  But  such  a 
V0L.LVI  — 17 
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claim  is  not  a  debt  within  that  sense.  Gooley  says:  -'Taxes  are 
defined  as  being  the  enforced  personal  contribatbn  of  persons  and 
property,  levied  by  the  authority  of  the  State  for.  the  support  of 
the  government  and  for  all  public  needs.  They  are  the  property 
of  the  citizen  demanded  and  received  by  the  government,  to  be 
disposed  of  to  enable  it  to  carry  into  effect  its  mandates,  and  to 
discharge  its  manifold  functions."  And  again  he  says:  ^'In  an 
exercise  of  the  power  to  tax,  the  purpose  always  is  that  a  common 
burden  shall  be  sustained  by  common  contributions,  regulated  by 
some  fixed  general  rule,  and  apportioned  by  the  law  according  to 
some  uniform  ratio  of  equality."  Cooley  Taxation,  1, 2.  See  also 
Blackwell  Tax  Titles,  7;  Opinion  of  Judges,  58  Me.  591;  Shreve* 
port  V.  Gregg,  28  La.  Ann.  836;  People  v.  McColvy,  34  CaL  432. 

A  creditor  has  no  right  to  distrain  and  sell  property.  He  must 
first  get  a  judgment  and  an  execution.  But  the  State,  because  of 
the  importance  and  urgency  of  its  claim,  is  not  required  to  wait  for 
a  judgment.  If  a  tax  due  is  not  paid  on  demand,  the  collector 
may  proceed  to  seize  property  and  sell  it  for  its  payment.  See 
Cooley  Taxation,  298-301.  Before  property  can  be  protected,  and 
the  rights  of  creditors  enforced,  the  State  must  have  the  means  of 
subsistence.  It  cannot  perform  its  functions  without  them,  and 
they  can  only  be  obtained  through  some  system  of  taxation.  The 
claim  for  the  payment  of  taxes  upon  the  citizen  is  therefore  of 
necessity  paramount  to  all  other  claims  against  his  property.  Oar 
Constitution,  moreover,  requires  that  the  general  assembly  shall 
provide  such  revenue  as  shall  be  needful,  by  levying  a  tax  by  valua- 
tion, so  that  every  person  and  corporation  shall  pay  a  tax  in  pro- 
portion to  the  value  of  his,  her,  or  its  property.  Sec.  1,  art. 
9.  To  the  enforcement  of  this  provision  it  is  obviously  indispen- 
sable that  the  tax  shall  have  priority  in  right  of  payment  over  in- 
dividual debts. 

In  Dunlap  v.  Gattatin  County,  15  111.  8,  the  court  held  that  the 
claim  of  the  county  for  taxes  is  entitled  to  priority  over  individual 
debts,  and  the  following,  from  the  language  of  the  opinion  in  dis- 
cussing that  question,  is  quite  pertinent  here:  '*The  claim  of  the 
county  "  (t.  e.,  for  taxes)  ''does  not  stand  on  the  same  footing  with 
the  other  indebtedness  of  the  bank.  It  is  entitled  to  priority  in 
payment.  A  tax  is  not  an  ordinary  debt.  It  is  levied  for  the  sup- 
port of  government,  and  takes  precedence  of  all  other  demands 
against  the  owner.     It  is  a  charge  upon  the  property  without  ref« 
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ereoce  to  Hie  matter  of  ownership.  The  property  itself  may  be 
seited  and  sold,  although  there  may  be  prior  liens  upon  it.  The 
estate  of  a  deceased  person  is  primarily  liable  for  the  taxes  that 
mar  be  due  from  it.  The  State  is  not  bound  to  wait  until  the 
estate  is  administered,  and  then  participate  with  the  creditors  in 
the  distribution  of  the  proceeds.  It  may  enforce  payment  to  the 
exclusion  of  all  other  creditors.  And  so  of  an  insolvent  estate  in 
the  hands  of  trustees  under  a  compulsory  or  Yoluntary  assignment. 
In  this  case  the  property  passed  to  the  assignees  for  the  benefit  of 
the  creditors  of  the  bank.  It  became  a  common  fund  for  the  payr 
ment  of  their  debts.  But  the  assignees  acquired  the  same  subject 
to  the  right  of  the  State  to  charge  it  with  taxes.  The  creditors 
likewise  acquired  interests  therein  subordinate  to  the  right  of  taxa- 
tion. They  are  only  entitled  to  the  surplus  that  may  remain  after 
the  payment  of  the  taxes,  and  the  necessary  expenses  of  adminis^ 
tenng  the  assignment."  The  same  principle  is  referred  to  with 
approTal  in  the  subsequent  case  of  Dennis  v.  Maynard,  15  IlL  477. 

The  assignment  simply  placed  the  property  in  the  hands  of  the 
assignees  for  the  payment  of  debts,  as  it  was  in  the  hands  of  the 
owners  for  that  purpose  before  that  time.  The  assignees  are  not 
purchasers.  They  take  their  title  subject  to  all  equities,  liens  or 
iDcumbrances,  whether  created  by  operation  of  law  or  by  the  act 
of  the  insolvent.  Teatman  y.  Savings  Institution^  95  XT.  S.  766 ; 
Hardin  y.  Osborne,  94  HI.  576;  Dunlap  v.  Oallatin  County,  supra, 
Undoabtedly,  if  the  property  had  been  sold  in  good  faith  to  a  pur- 
chsser  before  the  tax  books  went  into  the  hands  of  the  collector,, 
then  under  the  authority  of  previous  decisions  of  this  court,  the 
parchaser  would  have  taken  free  of  any  lien  for  the  taxes.  But 
that  principle  has  no  application  in  this  case,  because  no  one  is 
claiming  here  as  purchaser.  It  would,  moreover,  seem  quite  clear 
that  if  this  property  had  been  of  that  tangible  character  which  ad- 
mits of  distress,  and  the  tax  collector's  books  had  been  delivered  to 
him  for  the  collection  of  the  taxes,  the  collector  could  have  dis- 
trained and  sold  the  property,  entirely  disregarding  the  claims  of 
private  creditors.  It  is  manifest  the  form  of  the  property  can 
make  no  difference  —  it  is  still  personal  property,  and  the  legal 
rights  and  liabilities  are  precisely  the  same,  whatever  may  be  its 
form. 

If  the  insolvent  laws  can  be  held  to  have  the  effect  of  releasing 
either  persons  or  property  from  taxation,  they  are  to  that  extent 
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nnoonstitutional,  for  by  section  6,  article  9  of  the  OoiiBtitatioii«  the 
l^enend  assembly  is  denied  the  power  to  release  any  person  or  prop- 
erty from  his  or  its  proportionate  share  of  taxes  levied  for  State 
purposes.  The  State  then,  still  haying  the  right  to  subject  this 
property  in  the  hands  of  the  assignees  to  the  payment  of  these 
taxes,  adfter  the  tax  books  were  placed  in  the  hands  of  the  collector 
a  lien  in  its  favor  attached,  and  thereafter  there  is  no  pretense  that 
any  thing  occurred  to  divest  the  right  of  the  State.  Our  present 
revenue  law  provides  that  "  the  power  and  duty  to  collect  any  tax 
due  and  unpaid  shall  continue  in  and  devolve  upon  the  county  col- 
lector and  his  successors  in  office,  after  his  return  and  final  settle- 
ment, until  the  tax  is  paid;  and  the  warrant  attached  to  the  col« 
lector's  book  shall  continue  in  force  and  confer  authority  upon  the 
collector  to  whom  the  same  was  issued,  and  upon  his  successor  in 
office,  to  collect  any  tax  due  and  uncollected  thereon,  although 
such  books  may  have  been  returned,  or  the  tax  carried  forward  into 
any  other  book"  2  Starr  &  Gurtiss,  2076,  §  162.  The  difficulty 
of  collecting  a  tax  on  account  of  the  intangible  character  or  inac- 
cessible position  of  the  property  out  of  which  it  is  to  be  paid,  can- 
not afFect  the  question  of  the  right  to  require  such  property  to  be 
devoted  to  such  payment. 

We  think  there  was  no  error  in  the  order  of  the  County  Court. 

Objection  is  urged  to  the  sufficiency  of  the  petition  in  the  respect 
that  it  is  not  specific  enough  in  the  ^legation  that  a  sum  is  in  the 
hands  of  the  assignees,  by  virtue  of  the  assigrnment,  from  which  it 
can  be  seen  this  tax  can  be  paid.  The  objection  is  made  now  for 
the  first  time.  It  is  purely  technical.  There  is  no  question  in  re- 
spect of  the  fact.  No  injustice  is  done  by  holding  in  conformity 
with  our  ruling  in  chancery  cases  on  kindred  questions,  that  the 
objection  comes  too  late.  Had  it  been  made  upon  the  hearing,  the 
amendment  would  have  been  allowed  as  a  matter  of  course,  and  it 
would  have  necessitated  no  delay. 

A  final  objection  is  to  the  jurisdiction  of  the  court.  We  think 
the  order  is  within  the  undoubted  powers  of  the  court  in  such 
cases.  See  Starr  &  Gurtiss'  Annotated  Stat.,  ch.  72,  §  43;  ^ey- 
dendatt  v.  Baldwin,  103  111.  325. 

The  order  is  affirmed.  Order  affirmed. 

OnAio,  J.,  dissenting;  Sheldon,  J.,  does  not  concur. 
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Trupau — hff  owner. 

Whan  tho  ownor  of  land,  having  the  right  to  immediate  poMc—ion,  enters 
thereon  qnietl j  and  poaoeably,  or  without  force  and  yiolenoe,  he  is  not  liable 
in  trespaaa  to  an  oocnpant.* 

rBSPASS,  q.  e,  /.    The  opinion  states  the  case.    The  plaintiff 
had  judgment  below. 

/.  W.  ShawaUer,  for  appellant. 

John  MeOaffey  and  Samuni^  Ruiens  A  Ames,  for  appellees. 

MuLKXT,  0.  J.  On  the  3l8t  of  Deoember,  1881,  the  appellees 
eommenoed  an  action  of  trespass  quare  clausum  /regit,  in  the 
Superior  Court  of  Oook  county,  against  the  appellant,  and  others 
acting  as  its  servants,  the  declaration  being  in  the  usual  form. 
The  suit  was  subsequently  dismissed  as  to  all  the  defendants  but 
the  appellant.  Issues  were  joined  on  pleas  of  *^  not  guilty  **  and  of 
'Meave  and  license,''  but  they  are  unimportant,  so  far  as  the  ques- 
tions to  be  discussed  are  concerned.  The  defendant  also  pleaded 
specially  that  the  locus  in  quo  was  the  soil  and  freehold  of  the  de* 
fendan^  and  that  it,  together  with  its  servants,  peaceably  entered 
the  same  for  the  purpose  of  building  a  partition  wall,  etc.  A  de- 
marrer  having  been  overruled  to  this  plea,  the  plaintiffs  replied,  in 
legal  effect,  that  at  the  time  of  the  alleged  trespass  the  plaintiffs 
were  in  the  lawful  possession  of  the  premises  as  tenants  of  the  de- 
fendant, upon  which  plea  issue  was  joined,  and  the  cause  was  tried 
before  the  court  and  a  jury,  resulting  in  a  verdict  and  judgment  in 
bvor  of  the  plaintiff  for  $500,  which  on  appeal  was  affirmed  by 
the  Appellate  Court  for  the  First  District.  The  case  is  certified 
here  from  the  Appellate  Court,  and  the  conclusion  to  be  reached 
tarns  upon  the  correctness  of  the  ruling  of  the  trial  court  with 
respect  to  the  plea  last  above  mentioned,  which  in  technical  lan- 
guage is  called  a  plea  of  liberum  lenefnentum. 

It  appears  from  the  record  the  pleadings  were  settled  by  one 

•See  Souter  v.  Codman  (14  R.  I.).  61  Am.  Rep.  864,  and  note,  866. 
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judge  and  the  cause  was  tried  by  another,  and  that  they  were  not 
in  accord  as  to  the  sufficiency  of  the  plea.  While  the  former  held 
it  good  on  demurrer,  the  latter  regarded  it  as  presenting  no  defense, 
and  expressly  instructed  the  jury  to  that  effect.  To  so  instruct  was 
equivalent  to  striking  the  plea  from  the  record,  which  necessarily 
carried  with  it  the  replication  thereto  and  the  issue  formed  thereon. 
This  left  before  the  jury  a  vast  mass  of  eyidence  relating  to  tbiy 
penting  of  the  premises  by  the  plaintiffs,  which  was  not  releyant  to 
any  issue  then  before  the  jury.  To  have  carried  out  the  trial 
judge's  view,. the  court  should  also  have  withdrawn  the  replication, 
aud  all  Evidence  relating  thereto,  from  the  consideration  of  the 
jury;  but  this  was  not  done.  We  do  not  think  the  course  adopted 
Was  the  proper  practice.  Nor  do  we  agree. with  counsel  for  the 
appellant,  that  where  a  court  has  made  ah  order  either  sustaining 
or  overruling  a  demurrer  to  a  pleadings  such  order  passes  beyond 
the  control  of  the  court.  On  the  contrary,  whatever  may  have 
been  the  rule  on  the  subject  in  former  times,  when  the  pleadings 
were  ore  tenus,  we  are  of  opinion  that  under  the  present  liberal' 
practice  the  court  has  the  power,  and  that  it  is  its  duty  at  any  time, 
before  trial,  when  it  becomes  satisfied  that  an  erroneous  ruling  has 
been  made  with  respect  to  the  sufficiency  of  a  pleading,  or  other 
similar  matter,  to  promptly  set  aside  the  order  and  correct  the 
error.  So  in  the  present  case  when  the  trial  judge  became  satisfied 
tSiat  the  plea  in  question  was  bad,  he  should  have  withdrawn  the 
ca^e,  at  least  temporarily  from  the  jury,  set  the  order  overruling, 
the  demurrer  aside,  and  entered  one  sustaining  the  demurrer.  The 
defendant  should  then  have  been  permitted  to  stand  by  the  plea, 
or  plead  over,  as  he  might  be  advised.  The  course  indicated  is 
much  the  same  as  in  the  case  of  awarding  a  repleader.  The  fac(» 
that  the  order  was  made  by  another  judge  is  a  matter  of  no  conse- 
quence whatever.  The  power  of  the  trial  judge  was  precisely  the 
same  as  if  he  had  made  the  ruling  himself.  The  ruling  in  either 
case  would  be  the  act  of  the  court. 

The  real  question  however  in  the  case  is,  did  the  court  err  in 
holding  the  plea  of  Uberum  tenementum  bad,  and  in  withdrawing 
It  from  the  consideration  of  the  jury.  The  question  involves  tha 
doctrine  of  Jegal  seisin  or  possession  of  corporeal  hereditaments  by 
one  having  or  claiming  an  immediate  freehold  estate  therein,  a 
doctrine  which  lies  at  the  very  fouudation  of  the  Enghsh  law  ot 
real  property,  and  which  is  as  old  as  the  common  law  itself.     One 
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haying  such  seisin  is.  properly  diUed  tenant  of  the  freehold,  and 
many  rights  and  duties,  particalarly  in  ancient  times,  attached  to 
him  as  snch.  We  cannot  stop  to  enumerate  these  rights  and 
duties,  which  grew  out  of  the  feudal  system,  and  which  anciently 
devohed  upon  the  tenant  of  the  freehold;  nor  would  it  be  profitable 
to  do  so,  as  they  are  exhaustively  treated  by  Blackstone,  Kent  and 
other  standard  authors.  Suffice  it  to  say,  in  general  terms,  that 
the  evils  and  abuses  that  formerly  found  recognition  in  the  law  of 
real  property  as  it  existed  in  England,  growing  out  of  their  feudal 
origin,  have  in  the  main  long  since  been  abolished  in  England,  and 
as  to  this  country  they  never  had  any  existence.  But  on  the  other 
hand,  there  are  many  doctrines  of  the  law  of  real  property,  includ- 
ing that  of  seisin,  whose  origin  is  referable  to  the  same  fruitful 
source,  that  are  in  full  force  at  the  present  time.  Seisin  and  owner- 
ship, as  to  corporeal  hereditaments,  in  the  common-law  sense  of 
tlie  term,  mean  practically  the  same  thing,  hence  the  doctrine  is 
Well  recognized  that  but  one  of  two  or  more  persons  claiming  under 
adverse  titles  can  have  seisin  of  the  same  land  at  the  same  time. 
However  many  claimants,  there  can  be  but  one  seisiik  It  is  to  be 
borne  in  mind  however  this  seisin  may  be  tortious  or  wrongful,  as 
well  as  lawful.  Nevertheless,  so  long  as  the  seisin  continues, 
whether  it  be  the  one  or  the  other,  the  person  having  it  tor  all 
practical  purposes  is  by  the  common  law  regarded  as  owner, 
according  to  the  title  he  claims,  which  cannot  be  less  than  a  life 
estate,  and  may  be  an  estate  in  fee  or  fee  tail,  where  the  latter  kind 
of  estate  has  been  abolished,  as  it  has  in  this  State. 

There  is  a  material  difference  however  between  lawful  and 
unlawful  seisin,  in  respect  to  the  manner  of  acquiring  or  losing  the 
same,  which  will  more  fully  appear  further  on.  There  is  also  a 
difference  in  respect  to  the  essential  elements  which  enter  into 
these  two  kinds  ot  seisin.  Thus  actual  occupancy  is  essential  to  a 
tortious  or  unlawful  seism,  but  it  is  not  to  a  lawful  seisin.  There 
is  no  such  thing  as  a  constructive  illegal  seisin  or  possession,  yet 
the  holder  of  the  legal  title  to  a  freehold  estate,  where  the  premises 
are  vacant  and  unoccupied,  has  a  seisin  in  law,  as  contradistin- 
guished from  a  seism  in  fact  The  holder  of  the  paramount  title, 
when  occupying  the  premises,  is  seised  both  in  law  and  fact,  but 
one  not  having  such  title  can  only  be  seised  m  fact.  We  desire  to 
Emphasize  the  statement  that  mere  occupancy  does  not  constitute 
seisin  in  the  legal  sense  of  that  term,  even  in  the  case  of  a  tortious 
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or  unlawful  seisin.  One  may  be  in  the  occupancy  of  land  as  a. 
mere  squatter,  without  any  pretense  of  daim  when  in  contempla- 
tion of  law,  even  the  possession  is  |n  another.  The  term  ^'posses- 
sion/' though  sometimes  used  in  the  sense  of  seisin,  does  not  fully 
express  the  technical  meaning  of  that  term.  Seisin  in  fact  includes 
possession,  yet  it  implies  something  more.  Eren  the  latter  term  is 
ambiguous,  and  much  has  been  said  and  written  with  perhaps  not 
entire  success,  in  attempts  to  define  or  explain  its  true  significa- 
tion, as  applicable  to  the  law  of  real  propei'ty.  It  will  however  be 
sufficiently  accurate  for  the  purposes  of  the  present  discussion,  to 
define  possession  in  the  connection  indicated,  to  be  that  position 
or  relation  which  one  occupies  with  resi>ect  to  a  particular  piece  of 
land  which  gives  to  him  its  use  and  control,  and  excludes  all  others 
from  a  like  use  or  control.  If  one  having  exclusive  possession  ia 
the  sense  stated,  claims  to  have  a  freehold  interest  in  the  land,  he 
will  in  law  be  deemed  to  be  seised  of  the  same  according  to  the 
title  or  estate  claimed,  although  the  paramount  title  may  be  ia 
another. 

Seisin  caen  in  a  legal  sense  means  possession  with  the  intention 
of  asserting  a  claim  to  a  freehold  estate  in  the  premises  added.  By 
the  English  common  law,  the  ownership  of  one  thus  seised  of  cor- 
poreal hereditaments  was  held  co-extensive  with  his  seisin  only. 
Whatever  defeated  his  seisin  operated  as  a  discontinuance  of  his  es- 
tate. If  therefore  a  stranger  having  no  title  whatever  entered  upon 
the  lawful  owner,  and  expelled  him  from  his  own  land,  with  the  in* 
tention  of  asserting  dominion  and  proprietorship  over  it  himself, 
such  action  on  his  part  was,  in  technical  language,  a  disseisin  of 
the  owner,  the  efFect  of  which  was  not  only  to  discontinue  the  es- 
tate of  the  latter,  but  also  to  confer  on  the  wrong-doer  a  defeasible 
estate  in  fee  simple,  which  if  not  determined  by  suit  or  entry 
within  the  statute  of  limitations,  would  ripen  into  an  absolute  in- 
heritance. The  owner  thus  dispossessed  might  maintain  an  action, 
of  trespass  ^ttare  clausumf regit  for  the  original  trespass,  but  for 
the  subsequent  tortious  acts  of  the  wrong-doer  in  exercising  domin- 
ion over  the  premises,  trespass  would  not  lie,  for  the  reason  the 
former  possession  had  ceased  with  his  expulsion  and  consequently 
there  could  be  no  injury  to  his  possession,  for  which  alone  trespass 
lies. 

To  the  student  or  even  the  practitioner  or  jurist,  it  is  a  pleasing 
task  to  trace  the  numerous  and  important  legal  results,  which  by 
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the  common  law  flow  from  a  case  of  diflseisin,  and  to  noto  the 
numerous  channels  into  which  they  branch  out,  and  the  consistencj 
and  wonderful  harmony  that  are  everywhere  to  be  observed  in  them. 
But  we  cannot  stop  to  consider  them  here,  except  so  far  as  may  be 
necessary  to  a  presentation  of  our  views  upon  the  question  under  con- 
sideration. In  the  case  suggested,  the  owner  on  being  ousted  or 
disseised,  in  addition  to  his  right  to  maintain  trespass  for  the  orig- 
inal injury,  still  retained  the  right  of  property  and  a  right  to  im- 
mediate possession.  But  these  rights,  as  already  seen,  were  prac- 
tically fruitless  so  long  as  the  seisin  remained  in  another,  for  as  the 
land  could  not  be  conveyed  except  by  a  transfer  of  the  seisin,  — 
a  thing  which  the  evicted  owner  no  longer  had,  —  it  followed  he 
was  unable  to  sell  or  otherwise  dispose  of  it  until  he  regained  the 
seisin.  To  accomplish  this  object  he  had  a  choice  of  remedies.  He 
might  bring  an  appropriate  action  to  recover  the  possession  of  the 
premises,  or  he  might,  without  legal  process,  re-enter  upon  them, 
which  would  have  the  same  effect  as  if  restored  to  the  possession  by 
a  suit  at  law,  and  this  entry  without  process,  prior  to  8  H.  6,  chap. 
9,  need  not,  so  far  as  the  civil  right  of  the  parties  were  concerned, 
have  been  without  force,  for  whether  the, entry  was  peaceable  or 
forcible  the  effect  in  either  case  was  to  restore  the  owner  to  his  law- 
ful possession  and  seisin,  and  such  restoration  of  his  rights  related 
back  to  the  time  of  his  disseisin,  and  thereby  enabled  him  to  main- 
tain an  action  for  the  recovery  of  the  intermediate  damages  or  mesne 
profits  during  the  time  he  was  wrongfully  kept  out  of  possession. 

But  the  act  in  question,  which  was  passed  for  the  suppression  of 
forcible  entries  and  forcible  detainers,  gave  the  party  aggrieved  a 
remedy  by  indictment,  and  also  '^  by  assize,  or  novel  disseisin,  or 
action  of  trespass,'^  to  recover  treble  damages.  This  act  had  been 
preceded  by  5  B.  2,  chap.  8,  and  15  B.  2,  chap.  2,  relating  to  the 
same  subject.  The  first  provides:  '^  That  none,  from  thenceforth, 
shall  make  any  entry  into  any  land  and  tenements  but  in  cases 
where  entry  is  given  by  law,  and  in  such  cases  not  with  strong 
hand  nor  with  multitude  of  people,  but  only  in  a  peaceable  and 
easy  manner;  and  if  any  man  from  henceforth  shall  do  to  the  oon- 
truy,  and  thereof  be  duly  convicted,  he  shall  be  punished  by  im- 
prisonment of  his  body,  and  thereof  ransomed  at  the  king's  will.'' 

This  act,  it  will  be  perceived,  does  not  give  any  civil  remedy,  nor 
does  it  extend  to  forcible  detainers,  and  as  the  very  terms  in  which 
it  is  conceived  implv>  it  has  no  application  to  cases  where  the  entry  is 
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ihade''^  in  a  peaceable  and  easy  manner/'  th^gh  if  made  '^  with 
a  strong  hand,"  or  '*  with  multitude  of  people/'  it  is  an  indictable 
offense,  notwithstanding  it  may  be  in  a  case  *^  where  entry  is  given 
bylaw."  The  second  act  last  above  mentioned  was  extended  to 
forcible  detainers  where  the  entry  had  been  forcible,  but  not  other^ 
wise.  It  also  contained  a  number  of  other  provisions,  the  object  of 
which  was  to  give  effect  to  the  statute,  not  <3ontained  in  the  orig- 
inal act.  Most  of  the  forcible  entry  and  detainer  laws  of  this- 
country,  including  our  own,  are  substantially  modelled  after  these 
acts,  particularly  the  first. 

There  is  nothing  in  the  construction  given  by  the  English  conrtfr 
to  these  acts  that  warrants  the  6on6lusion  that  they  were  intended 
to  abrogate  or  in  any  respect  qualify  the  general  principles  that  had 
hitherto  governed  the  action  of  trespass  qaare  clausum  fregit^  but- 
tlie  very  contrary  clearly  appears  from  the  decisions  of  those  courts. 
To  maintain  an  indictment  founded  upon  these  statutes,  it  was 
necessary  to  allege  and  prove  the  possession  or  seisin  of  the  prose*^ 
cdtor,  and  a  forcible  entry  or  detainer,  or  both,  as  the  case  might; 
be.  The  word  forcible,  as  used  in  the  statute,  was  held  to  meaa 
actual  force,  a«  contradistinguished  from  that  force  which  is  im- 
plied from  an  unlawful  entry,  merely.  By  actual  force  was  meant; 
such  as  breaking  open  doors,  or  other  like  violent  acts.  So  where 
an  entry  was  effected  by  means  of  threats  or  intimidation  of  any 
kind,  such  as  being  attended  by  an  unusual  number  of  persons,  or  by^ 
making  a  display  of  dangerous  weapons,  it  would  be  deemed  a  for- 
cible entry,  within  the  meaning  of  these  statutes.  If  the  entry,  on 
the  other  hand,  was  made  by  one  having  paramount  title,  and  a 
tight  to  immediate  possession,  in  a  peaceable  and  orderly  manner, 
followed  by  no  violence  or  intimidation,  for  the  purpose  of  holding 
possession,  no  offense  was  committed  under  the  statute.  Moreover 
the  effect  of  such  entry  was,  as  we  have  already  seen,  to  immediately 
transfer  the  seisin  and  possession  of  the  premises  to  the  rightful 
owner,  and  conseqxiently  to  deprive  the  occupant  of  whatever  righta 
he  may  theretofore  have  had  in  respect  to  them,  and  Upon  his  re- 
fusal to  vacate  and  surrender  the  same  upon  request,  the  occupant 
himself  would  become  a  trespasser. 

Upon  what  principle,  then  could  one  thus  circumstanced  main- 
'tain  an  action  of  trespass  against  the  paramount  owner,  for  such  au 
entry?  If  the  very  act  complained  of,  which  was  violative  of  no  law, 
deprived  the  plaintiff  of  possession,  how  can  it  be  said  such  act  was 
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An  injury  to  his  posa^ssion?  It  is  clear  when  the  act  was  consnm- 
matfd  he  had  no  possession.  If  in  the  case  suggested^  there  was 
no  injury  to  the  possession,  as  there  clearly  could  not  have  been,  it 
conclasively  follows  that  trespass  would  not  lie  in  such  a  case,  since 
that  action  never  lies  except  for  an  injury  to  the  possession.  It  is. 
partly  upon  this  very  theory  of  the  law  that  the  plea  of  liberum 
tenmnentum  has  uniformly  in  England^  and  almost  by  an  unbroken 
current  of  authority  in  this  country,  been  held  a  good  plea  to  an 
action  of  trespass  to  realty.  The  plea  has  sometimes  been  criti- 
cized for  being  anomalous  and  Ulogical^  in  this,  that  the  defendant, 
though  a  freeholder,  might  nevertheless  be  guilty  of  a  trespass, 
as  where  a  landlord  wrongfuUy  enters  upon  his  tenant.  But  in  such 
case  that  is  proper  matter  to  be  set  up  in  a  replication,  the  very 
thing  which  was  done  in  this  case.  As  a  plea  of  confession  and 
avoidance  it  has  been  construed  to  admit  ^'  such  a  possession  in  the 
plaintiff  as  would  enable  him  to  maintain  the  action  against  a 
wrong-doer  and  to  assert  a  freehold  in  the  defendant,  with  a  right 
to  immediate  possession  as  against  the  plaintifF."  Ryan  v.  Clark, 
14  Q.  B.  71.     And  this,  we  think,  is  the  legal  effect  of  the  plea. 

Is  there  not  a  manifest  inconsistency  in  conceding  one  to  be  the 
paramount  owner  of  a  piece  of  land,  with  a  right  to  the  immediate 
possession  thereof,  and  yet  maintain  that  if  he,  in  a  quiet  and  peace- 
able manner,  enters  upon  the  land  thus  owned  by  him,  he  may  by 
doing  80  become  liable  in  trespass  to  one  who  has  neither  a  right 
of  property  therein  nor  a  right  to  the  possession?  If  one  can  re- 
cover in  such  case,  his  recovery  will  be  on  account  of  a  thing  (the 
possession)  to  which  he  had  no  right,  and  against  the  person  who  had 
the  right  to  that  very  thing.  The  case  suggested  is  not  the  case 
of  one  doing  a  lawful  act  in  an  illegal  manner.  A  tort  or  even  a 
Crime  may  well  be  committed  by  doing  a  legal  act  in  an  unlawful 
manner,  and  no  case  illustrates  the  principle  better  than  that  of 
the  owner  of  land  having  a  right  to  enter,  who  takes  possession  in 
a  forcible  and  violent  manner.  But  that  is  not  the  case  suggested. 
By  the  common  law  there  is  no  pretense  for  the  claim  that 
liierum  tenemenium  is  not  a  good  plea  to  an  action  of  trespass  to 
real  property.  Indeed  this  is  universally  admitted.  But  its  suf- 
ficiency has  been  questioned  by  a  few  courts  on  the  alleged  ground 
that  it  is  inconsistent  with  the  forcible  entry  and  detainer  laws, 
which  have  already  been  paftially  considered,  particularly  as  they 
formerly  existed  in  England.     So  far  as  England  is  concerned,  with 
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the  exception  of  the  case  of  Kewton  ▼.  Harlandj  1  Man.  ft  Or.  644; 
39  E.  0.  L.  581y  there  is  no  foandation  for  the  claim;  and  that 
case  is  OTerruled  by  later  cases.  Nor  does  the  claim  find  bnt  little 
more  snpport  from  the  general  current  of  authority  in  this  country 
than  it  does  in  England.  It  is  belieyed  that  whatever  contrariety 
of  opinion  exists  on  the  subject,  has  arisen  jMtrtly,  if  not 
mainly,  from  confounding  the  two  senses  in  which  the  term 
** force"  or  *' forcible"  is  used  in  the  law.  In  Bacon's  Abridg- 
ment, the  author,  after  having  explained  the  word  ^  trespass  "  as 
signifying  'Agoing  beyond  what  is  right,"  and  noticed  the  fact 
that  some  trespasses  are  committed  without  force  and  that 
the  remedy  for  such  injuries  is  an  action  of  trespass  on  the  case, 
proceeds:  '^  Other  trespasses  are  accompanied  with  force,  either 
actual  or  implied.  If  a  trespass  accompanied  with  actual  force 
have  been  injurious  to  the  public,  the  proper  method  of  proceeding 
against  the  wrong-doer  is  by  indictment  or  information.  If  a  tres- 
pass accompanied  with  actual  force,  have  only  been  injurious  to  one 
or  a  few  persons,  the  wrong-doer  may,  in  some  cases,  be  proceeded 
against  by  indictment,  for  although  the  injury  was  done  only  to 
one  or  a  few  persons,  yet  as  every  trespass  accompained  with  actual 
force  amounts  to  a  breach  of  the  peace,  it  is  an  offense  against  the 
public.  *  *  *  If  a  trespass  not  accompanied  with  actual  force 
have  only  been  injurious  to  one  or  a  few  persons,  the  only  method 
of  proceeding  against  the  wrong-doer,  this  not  being  a  public  of- 
fense, is  by  an  action  of  trespass."  Title  ^^  Trespass,"  vol.  6, 
page  564. 

The  distinction  between  actual  and  implied  force  is  here  clearly 
drawn,  and  the  English  and  American  courts  generally,  in  giving 
effect  to  the  law  governing  actions  of  trespass  to  real  property,  as 
well  as  to  the  forcible  entry  and  detainer  laws,  have  consistently 
kept  this  distinction  in  view.  While  they  hold  the  owner  of  land 
criminally  liable  for  an  entry  thereon  with  actual  force,  without 
regard  to  whether  he  has  a  right  of  entry  or  not,  and  in  some  cases 
where  the  occupant  has  been  expelled  from  the  premises,  will,  as 
part  of  the  punishment,  compel  the  owner  to  restore  to  him  the 
possession,  and  thus  place  the  parties  in  statu  quo,  yet  such  forci- 
ble entry  by  one  having  a  present  right  of  entry  would  not,  at  com- 
mon law,  sustain  an  action  of  trespass  at  the  suit  of  the  occupant 
wrongfully  withholding  the  possession  from  the  rightful  owner.  A 
plea  of  liberum  tenemetitum,  in  such  case  afforded  a  complete  an- 
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swer  to  the  action.  Thus  in  Roberts  ▼.  Taylor;  1  Man^  Or.  ft  S. 
126^  Cbbswbli^  J.,  said:  ''In  trespass  quare  cJausum  f regit  the 
poBBesgion  of  the  plaintiff  is  the  foundation  of  the  action;  and  the 
defendant  is  considered  sufficiently  to  deny  the  plaintiff's  right  of 
possession  by  pleading  liherum  tenementumAn  himsell  *  *  * 
By  this  anomidons  plea  the  plaintiff  is  put  to  show  how  he  has  a 
possession  in  himself  consistent  with  the  freehold  being  in  another, 
unless  he  chooses  to  traverse  the  title  set  up  in  the  plea."  Cases  to 
the  same  effect,  both  in  this  country  and  England,  might  be  cited 
almost  indefinitely,  if  necessary,  but  it  is  not. 

The  sufficiency  of  such  a  plea  was  questioned  by  this  court  for 
the  first  time  in  the  cases  of  Page  ▼•  DePuy,  40  HI.  506,  and 
Seeder  t.  Purdg,  41  IlL  282,  both  of  which  were  decided  at 
the  April  term,  1866.  The  yiew  then  taken  in  those  cases, 
which  is  adverse  to  the  sufficiency  of  such  a  plea,  was  based  mainly 
upon  Duetan  v.  Cowdry,  23  Vt.  635,  in  which  a  very  elaborate 
opinion  was  delivered  by  Justice  Bbdfibld.  After  a  very  careful 
reconsideration  of  the  opinion  in  that  case,  we  are  satisfied  that 
undue  importance  was  given  to  some  of  the  positions  assumed  in  it 
That  case,  as  well  as  the  Page  and  Seeder  cases,  which  were  mainly 
controlled  by  it,  was  altogether  unlike  the  cue  in  hand.  In  the  pres- 
ent case  the  plea  expressly  avers  that  the  entry  was  peaceable,  and 
moreover,  the  proob  show  that  such  was  the  fact.  There  was  such 
force  in  the  Page  and  Seeder  cases  as  to  clearly  bring  them  within 
the  forcible  entry  and  detainer  laws,  even  as  construed  in  England. 
This  is  also  true  of  the  case  of  Duetan  v.  Cowdry,  supra,  upon 
which  our  own  cases  are  based.  Where  the  record  shows  such  a 
state  of  case,  there  would  be  some  apparent  reason,  at  least,  in 
holding  that  such  a  plea  was  not  sustained  by  the  proofs;  but  here 
the  truth  of  the  plea  is  admitted  by  the  replication.  In  Duetan  v. 
Cowdry,  eupra,  the  entire  reasoning  of  the  court  is  based  upon  the 
tortious  character  of  the  entry,  and  the  force  and  violence  used 
afterward.  The  present  case  is  not  embarrassed  by  any  considera- 
tion of  that  kind,  for  as  just  remarked,  the  peaceable  entry  of  the 
defendant  is  admitted  by  the  pleadings.  But  not  only  so,  we  think 
the  proofs  conclusively  show  the  same  fact.  The  case  is  simply 
this:  The  defendant  having  a  clear  right  to  enter,  did  so  in  a 
peaceable  manner,  as  is  alleged  in  the  plea,  and  proceeded  to  erect 
the  party- wall.  To  do  this  it  was  necessary  to  move  the  store- 
house in  which  the  plaintiffs  were  doing  business  a  few  inches, 
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which  was  done- in  a  careful  manner^  putting  the  plaintiffs  to  £LS 
little  inconvenience  as  possible.  While  this  was  being  done  the 
plaintiffs  were  conducting  their  business  in  the  house  just  as  before. 
There  was  no  attempt  by  the  defendant  to  interfere  with  the  con- 
tents of  the  house  or  the  business  of  the  plaintiffs. 

But  let  us  see  what  there  is  in  our  Forcible  Entry  and  Detainer 
Act  that  affects  the  sufficiency  of  such  a  plea.  The  first  section  pro- 
Tides:  *^  That  no  person  shall  make  an  entry  into  lands  or  tene- 
ments except  in  cases  where  entry  is  allowed  by  law,  and  in  such 
cases  he  shall  not  enter  with  force,  but  in  a  peaceable  manner. '^ 
The  second  section  gives  a  civil  action  to  recover  the  possession  in 
certain  specified  cases.  So  far  as  the  civil  feature  of  this  act  is 
concerned/  it  has  always  been  regarded  as  a  substitute  for  the  old 
common-law  writ  of  entry^  which  decides  nothing  but  the  right  of 
possession.  With  respect  to  the  prohibitory  feature  contained  in 
the  first  section,  it  is  in  legal  effect  the  same  as  that  contained  in  5 
R.  2,  chap.  8,  above  cited.  A  person  not  having  a  right  to  enter  is 
forbidden  to  do  so.  One  having  such  right  may  enter,  provided  he 
do  so  without  force  and  in  a  peaceable  manner.  The  word  ''  force/' 
as  here  used,  means  actual  force,  as  contradistinguished  from  im- 
plied  force.  Any  entry  requires  force  in  the  literal  sense  of  the 
term,  but  that  of  course  could  not  have  been  meant,  for  it  would 
involve  an  absurdity.  Nor  does  it  mean  that  force  which  the  law 
implies  where  a  peaceable  entry  is  made  by  one  having  no  right 
to  enter,  for  the  act  absolutely  prohibits  a  person  of  that 
kind  from  making  an  entry  at  all.  The  conclusion  therefore  is 
irresistible  that  the  force  which  the  statute  inhibits  is  actual  force. 

It  is  clear,  then,  from  the  very  words  of  the  statute,  that  the 
paramount  owner  of  a  tract  of  land,  having  a  present  right  of  im- 
mediate possession,  may  enter  the  same  in  a  peaceable  jnanner, 
though  occupied  by  another,  and  he  will  not  by  reason  of  such  en- 
try become  a  trespasser.  The  word  "entry/'  occurring  in  the 
statute,  is  used  in  its  appropriate  legal  sense,  as  signifying  that 
remedy  which  the  common  law  gives  to  the  paramount  owner  of 
real  property  to  redress,  without  legal  process,  the  injury  which 
he  sustains  when  wrongfully  deprived  of  the  possession  thereof  by 
one  having  no  right  thereto.  To  say4ihat  the  plea  in  question  is 
bad,  is  to  assert  that  this  right  no  longer  exists.  This  surely  can- 
not be  the  law.  Outside  of  the  fact  that  the  existence  of  such  right 
finds  recognition  and  support  in  all  the  books  ever  written  on  the 
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taw  of  real  property,  as  it  exists  here  and  in  England,  it  is  expressly 
recognized  in  the  statute.    Turning  to  chapter  83  of  the  Revised 
Siatutes,  entitled  '*' Limitations,"  we  find  in  the  first  section  the 
following  language:    ^'  That  no  person  shall  commence  an  action 
for  the  recovery  of  lands,  lior  make  any  entry  thereon,  unless  within 
twenty  years  after  the  right  to  bring  such  action  or  make  such 
entry  first  accrued,"  etc*     Again,  in  the  third  section:     "The 
right  to  make  an  entry  or  bring  an  action  to  recover  land  shall  be 
deemed^  to  have  first  accrued  at  the  times  respectively  hereinafter 
mentioned,  that  is  to  say:    First,  when  any  person  is  disseised,  his 
right  of  entry  or  of  action  shall  be  deemed  to  have  accrued  at  the 
time  of  such  disseisin,"  etc.     It  is  to  be  specially  noted  that  the 
right  to  make  an  entry  and  to  bring  an  action  are  put  upon  the 
8ame  looting,  and  that  they  are  both  given  for  the  same  purpose, 
namely,  ^*  to  recover  land."    It  would  be  simply  absurd  to  say  that 
all  this  means  is,  that  the  owner  may  go  on  his  own  land  and  stop 
the  running  of  the  statute  when  invited  or  permitted  to  do  so  by 
the  occupant  who  is  wrongfully  and  willfully  withholding  the  pos- 
session from  him.     A  peaceable  entry  in  such  case  as  completely 
defeats  the  possession  and  seisin  of  the  occupant  as  if  put  in  pos- 
session by  a  suit  at  law.     In  either  case  the  possession  of  the  occu- 
pant is  determined,  and  if  he  does  not  at  once  vacate  the  premises, 
the  owner  being  now  in  possession,  may  himself  maintain  an  action 
of  trespass  against  the  tortious  occupant,  but  the  owner  is  not  au- 
thorized to  assault  him  or  forcibly  eject  him.    If,  upon  making 
such  entry,  he  is  assaulted  and  expelled  by  the  occupant,  he  can 
prosecute  the  latter,  both  criminally  and  civilly  for  the  assault,  and 
have  him  arrested  upon  a  capias,  in  an  action  -ot  trespass  quare 
dausumfregil,  for  the  trespass  to  the  land.     All  this  is  but  the 
necessary  legal  consequence  which  fiows  from  the  remedy  by  entry. 
This  view  of  the  subject  entirely  harmonizes  the  law  relating  to 
"trespass,"  "limitations"  and  "forcible  entry  and  detainer."  Any 
other  view  leaves  the  whole  subject  in  doubt  and  confusion.     A 
good  illustration  is  afforded  of  this  by  what  is  said  in  the  Reeder 
ease,  where,  the  old  doctrine  of  the  court  was  first  departed  from. 
That  case  was  reversed  because  the  court  refused  to  instruct  the 
jury  the  plaintiff  could  not  recover  for  any  damages  to  the  real 
estate.    The  land  in  that  case,  as  in  this,  belonged  to  the  defend- 
ant    In  disposing  of  the  case  on  that  point,  it  is  said  in  the 
•opinion:    "But a  person  having  no  title  to  the  premises  clearly 
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cannot  recover  damages  for  any  injary  done  to  them  by  him  who 
has  title.  It  would  be  a  startling  doctrine  to  hold  that  the  wrong- 
ful occupier  of  land  could  make  the  owner  thereof  respond  to  him  in 
damages  for  timber  that  the  owner  might  cut  on  the  premises. '* 
Citing  HooU  ▼.  Cfra/Uifn,  23  111.  82.  It  would  seem,  upon  more 
mature  consideration,  that  the  wrongful  occupier's  right  to  the 
possession  in  that  case,  for  which  it  was  thought  he  ought  to 
recoTer,  was  not  a  whit  better  than  his  title  to  the  land.  This 
being  so,  the  same  logic  which  denied  a  recovery  for  the  one  cer- 
tainly ought  for  the  other. 

All  the  cases  in  this  court  which  seem  to  recognize  the  view 
taken  in  the  Page  and  lieeder  cases  are  of  course  founded  upon 
them.  There  is  no  case  however  decided  by  this  court  to  which 
our  attention  has  been  called  or  which  we  have  been  able  to  find 
ourselves,  where  the  sufficiency  of  a  plea  of  liberum  ten&msntum 
has  been  raised  by  demurrer.  The  present  case,  it  is  believed,  pre- 
sents the  question  more  directly  than  any  one  that  has  occurred  in 
this  court.  Subsequent  to  the  Page  and  Reeder  cases  the  follow- 
ing ones  have  occurred  in  this  court,  in  which  the  question  under 
consideration  has  been  discussed  or  adverted  to  with  more  or  less 
directness.  FarweB  v.  Warren,  51  111.  467;  Hashins  v.  ffaskins. 
67  111.  446;  IlKnais  and  8L  Louis  Railroad  Co.  v.  Cobb,  94  IlL  55, 
and  68  111.  53.  FarwM  v.  Warren  simply  holds  that  a  landlord 
has  no  right  to  make  a  forcible  eiitry  on  his  tenant  holding  over. 
This  of  course  is  the  correct  doctrine.  The  clear  implication  is 
that  he  would  have  the  right  to  make  a  peaceable  entry.  Raskins 
V.  Raskins,  was  an  aggravated  case  of  forcible  entry.  The  case 
was  tried  under  a  plea  of  not  guilty,  with  a  stipulation  that  any 
legal  evidence  might  be  given  under  it  tending  to  sustain  or  defeat 
the  action.  The  opinion  was  delivered  by  Justice  MoAllisteb, 
and  all  that  is  said  in  it  pertinent  to  the  present  inquiry  is  found 
on  page  450.  It  is  there  said:  "  There  was  no  attempt  to  justify 
under  what  would  support  a  plea  of  liberum  ienemenium.  Under 
tl\e  decisions  in  this  State  such  a  defense  could  not  be  sustained  in 
justification  of  a  forcible  eviction  of  one  in  the  actual,  peaceable 
possession  of  real  estate."  Citing  Seeder  v.  Purdg,  and  Far^ 
well  V.  Warren,  supra.  While  no  question  seems  to  have  been 
made  about  it,  the  court  clearly  recognizes  the  right  to  defend 
under  a.  plea  of  liberum  ienemenium,  where  the  facts  will  warrant 
snch  a  defense.     Illinois  and  St.  Louis  Railroad  Co.  v.  Cobb,  6ft 
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Ill  53,  was  another  aggravated  case  of  forcible  entry,  and  throws 
no  light  on  the  present  case.  In  the  case  rpported  in  94  HI.  67, 
between  the  same  parties^  the  doctrine  is  annonnced  "  that  if  a 
party  in  possession  of  real  estate  is  wrongfully  ousted  by  another, 
the  latter  cannot  by  such  wrongful  act  acquire  a  possession  which 
it  will  be  a  trespass  in  the  former  to  disturb,  provided  the  re-entry 
of  the  person  so  wrongfully  ousted  inyolvos  no  breach  of  the  peace.''' 
What  is  here  said  is  certainly  true,  and  is  in  perfect  accord  with 
what  ire  have  said  on  the  subject  in  the  course  of  this  opinion,  but 
it  is  not  to  be  reconciled  with  all  that  is  said  in  the  Reeder  case. 
The  only  objection  to  the  language  above  cited  is,  that  it  unneces- 
Barily  limits  by  implication  the  principle  that  the  owner  whose 
bnd  is  wrongfully  withheld  by  another  may  peaceably  enter  upon 
the  occupant,  to  cases  where  there  has  been  a  forcible  eviction  of 
the  rightful  owner.  The  principle,  as  we  have  already  showtf, 
applies  to  all  cases  where  the  owner  with  a  present  right  of  entry 
is  unlawfully  kept  out  of  possession.  So  far  as  it  afFects  the  right 
of  entry  by  the  true  owner,  so  long  as  that  right  exists  as  a  remedy, 
how  the  wrongful  occupant  obtained  possession  is  a  matter  of  no 
consequence.  The  only  limitation  upon  the  right  in  such  case  is, 
that  it  must  be  peaceable* 

The  late  case  of  Piper  v.  Chnnellj/y  108  111.  646,  was  an  action  of 
trespass  quare  clausum  fregU^  to  which  the  plea  of  liberum  tene^ 
mentum  was  interposed,  which  was  traversed  by  a  replication,  and 
upon  the  issue  thus  formed  it  was  held  that  a  freehold  was 
involved.  Now  if  as  matter  of  law  such  a  plea,  when  traversed, 
presents  a  wholly  immaterial  issue,  the  ruling  in  that  case  was 
clearly  erroneous,  for  in  a  legal  sense  an  immaterial  issue  can 
involve  nothing.  We  have  no  reason  however  to  question  the  cor- 
rectness of  that  decision. 

Upon  a  careful  consideration  of  the  whole  case,  we  are  of  opinion 
that  the  plea  in  question  was  a  good  plea,  and  that  the  trial  court 
consequently  erred  in  instructiug  the  jury  to  disregard  it. 

The  judgments  of  the  lower  courts  are  reversed,  and  the  cause  is 
remanded  to  the  Superior  Courts  for  further  proceedings  in  con- 
formity with  this  opinion.  Judgment  revereed^ 

Cbaig,  J.,  does  not  concur. 
V0L.LVI  — 19 
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OlBSOK  v.  HOLDBir. 

01ft  HL  ]».) 

Pa/rty-waXU — covenant  running  wUh  land. 

Where  A.  And  B.  agreed  upon  a  party- wall,  to  be  bailt  i^t  the  expense  of  A.» 
and  for  one-half  of  which  B.  was  to  reimbane  him  before  using  the  wall, 
and  that  the  agreements  should  be  taken  as  covenants  ranning  with  the 
land,  hM,  that  the  covenant  for  ^reimbursement  did  not  run  with  the  lot 
of  A.    (Bee  note,  p.  151.) 

T  NTEBPLEADEB.    The  opinion  states  the  point 

King  S  Packard^  for  appellant. 

ChoB.  F.  White  d  M.  8.  WheOer,  for  appellee. 

SoHOLFiBLD,  J.  The  language  of  this  agreement  very  dearlj 
shows  that  this  wall  was  built  as  a  party-wall,  and  to  remain  such. 
It  says  after  the  recitals  showing  the  intention  of  Holden  to  build 
the  wall,  and  the  mutual  desires  of  the  parties  that  it  shall  be  a 
party-wall  on  the  line  between  their  lots,  one-half  of  the  wall  rest- 
ing on  the  ground  of  each.  ''They  therefore  agree  that  said 
Holden  may,  in  the  erection  of  the  improvements  on  his  property, 
place  one-half  in  width  of  the  wall  of  his  building  upon  the  prop- 
erty of  said  Armstrong,  that  said  wall  shall  be  suitable  for  a  party- 
wall,  and  shall  continue  to  be  a  party-wall  forever/'  The  word 
''continue,'^  manifestly  means  from  the  time  of  the  building  of  the 
wall,  for  there  is  no  other  period  indicated  to  which  it  can  have 
reference.  This  view  is  confirmed  by  the  further  language,  *'and 
the  said  Holden  and  Armstrong  agree  to  keep,  maintain,  repair 
and  rebuild  said  wall.''  When?  The  language  of  the  agreement, 
continuing,  answers,  *'  whenever  necessary,"  that  is  to  say  at  any 
time  from  the  building  of  the  wall,  and  this  is  to  be  done  ''at  the 
equal  joint  expense  of  each."  Had  it  been  intended  that  the  owner- 
ship of  the  wall  should  be  in  Holden  until  such  time  as  Armstrong 
should  pay  him  for  one-half,  it  would  have  been  the  duty  of 
Holden  alone,  until  that  time  to  have  kept,  maintained,  repaired 
and  rebuilt  the  wall;  and  we  are  bound  to  presume  that  had  such 
been  the  intention,  language  expressing  that  the  wall  should  be  a 
party-wall  when  or  on  condition  that  Armstrong  should  pay  for 
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one-half,  and  that  thereafter  the  wall  should  be  kept,  maintained, 
repaired  and  rebnilt  at  the  equal  joint  expense  of  each,  would  have 
been  nsed  instead  of  that  whioh  was  used.  The  sharing  of  the  bur- 
dens of  repair,  rebuilding,  etc.,  jointly,  is  an  obvious  result  of  a 
joint  title  or  ownership,  and  could  never  be  presumed,  in  the 
absence  of  language  admitting  of  no  other  reasonable  construction, 
as  intended  to  apply  to  property  whereof  the  title  or  ownership 
was  in  bat  one  of  the  parties. 

While  however  it  is  clear  that  the  title  or  ownership  of  the  waU 
is  joint  the  moment  it  is  built,  and  that  it  so  continues,  it  is  also 
dear,  that  in  order  to  secure  Holden  for  his  advances  on  Iha  joint 
account  in  building  the  wall,  the  sole  possession  of  the  wall  shall 
be  in  Holden  alone,  or  in  other  words,  that  Armstrong  shall  not  be 
allowed  to  use  the  wall  until  he  shall  repay  those  advances.  Arm- 
strong has  title  to  one-half  the  wall,  but  Holden  retains  the  pos- 
session of  the  whole,  as  a  security  for  his  debt.  There  is  no  lan- 
guage used  applicable  to  a  sale.  When  Armstrong  desires  to  uae 
the  wall,  he  is  not  to  pay  for  one-half  its  value,  or  a  sum  to  be 
agreed  upon  as  the  price  of  one-half  of  the  wall,  as  we  should 
expect  in  case  of  a  sale;  he  is  simply  ^*  to  first  pay  to  said  Holden 
the  cost  of  one-half  part  of  said  wall.^'  Holden's  necessities  for  the 
immediate  use  of  the  wall  are  such  that  he  is  willing  and  consents 
to  loan  in  effect  to  Armstrong,  so  much  money  for  that  indefinite 
time.  Cases  therefore  where  parties  are,  by  the  deed  under  which 
they  take  title,  given  one-half  of  a  wall  as  a  party-wall  when  or 
upon  condition  of  making  payment,  and  cases  in  which  the  ow;ner 
of  one  lot  has  licensed  the  owner  of  the  adjoining  lot  to  build  a 
wall  for  himself,  resting  one-half  of  it  on  each  lot,  and  reserving 
the  privilege  of  thereafter  purchasing  one-half  the  wall  as  a  party- 
wall,  are  not  analogous.  In  all  such  cases  the  title  to  the  whole 
wall  may  be  regarded  as  appurtenant  to  the  lot  of  the  builder,  and 
so  passing,  by  every  conveyance  of  it,  until  a  severance  of  the  half 
by  the  payment  of  the  purchase-money.  The  sale  of  the  half  ot 
the  wall  does  not  occur,  nor  the  title  to  it  pass,  in  those  cases  un- 
til the  payment  is  made;  and  so  necessarily  it  is,  constructively,  a 
sale  by  the  assignee  of  so  much  of  the  wall.  His  right  to  the  pur- 
chase-money is  not  because  he  is  the  assignee  of  a  covenant  run- 
ning with  the  land,  but  because  he  is  the  vendor  of  so  much  of  the 
wall.  Such,  in  efFect,  as  we  understand  them,  are  Weyman^s  Ex- 
icutors  V.  Rxngold,  1  Bradt.  41;  Maine  v.  Oumsion,  98  Mass.  317; 
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Burlock  ▼.  Peck,  2  Daer,  90,  and  KeteUas  v.  PmfoUy  4  E.  D. 
Smith,  122,  cited  and  relied  upon  by  coansel  for  appellant;  and 
withoat  pausing  here  to  analyze  carefully  each  of  those  cases,  we 
content  ourselves  by  saying  that  if  we  have  misapprehended  the 
scope  and  effect  of  these  decisions,  or  either  of  them  in  this  respect, 
and  it  shall  be  found  that  it  has  been  ruled  holding  that  the  right 
to  receive  payment  for  the  construction  of  so  much  of  the  party- 
wall  as  rests  upon  the  lot  of  another  passes  as  appurtenant  to  the 
adjoining  lot  of  the  builder,  by  his  conveyance  of  that  lot,  then 
for  the  reasons  hereinafter  stated,  we  do  not  concur  with  such  rea* 
soning  nor  recognize  it  as  obligatory  upon  us  to  adopt  and  follow  it 
in  the  present  case.  We  said  in  higah  v.  Plamofidan,  75  IlL 
123:  ''  Land  covered  by  a  party-wall  remains  the  several  property 
of  the  owner  of  each  half,  but  the  title  of  each  owner  is  qualified 
by  the  easement  to  which  the  other  is  entitled  of  supporting  his 
building  by  means  of  the  half  of  the  wall  belonging  to  his  neigh* 
bor."  We  then  referred  to  authorities  in  vindication  of  the  princi- 
ple, and  we  presume  its  accuracy  is  not  questioned. 

All  therefore  that  Holden  could  have  conveyed  to  another  was 
the  title  to  his  lot,  and  the  easement  in  the  half  of  the  wall  resting 
upon  the  lot  of  Armstrong  for  the  support  of  his  half  of  the  wall. 
We  think  it  quite  clear  from  the  language  of  the  agreement  that  it 
was  never  intended  that  more  than  this  should  pass  by  any  con- 
veyance of  the  lot  of  Holden.  Counsel  for  appellant  however 
contend  that  the  concluding  paragraph  of  the  agreement  shows  that 
it  was  intended  that  the  right  to  receive  payment  for  constructing 
the  half  of  the  wall  resting  on  the  lot  of  Armstrong  should  pass  by 
conveyance  as  an  appurtenant  to  the  lot  of  Holden.  That  para- 
graph reads:  ''The  provisions  of  this  agreement  shall  be  deemed 
and  taken  to  be  covenants  running  with  the  land,  and  shall  be 
binding  upon  the  executors,  heirs,  devisees  and  assigns  of  said  par- 
ties, and  shall  bind  all  persons  having  at  any  time  any  interest  or 
estate  in  said  land."  It  must  be  apparent  to  all  that  this  language 
was  not  intended  to  be  taken  literally,  for  it  would  be  absurd  to 
suppose  that  an  assignee  of  Armstrong's  lot  should  be  bound  for 
the  payment  of  the  one-half  of  the  cost  of  the  wall  resting  on  that 
lot  after  the  amount  had  once  been  paid.  And  it  would  seem 
equally  apparent  that  it  could  not  have  been  intended  that  imy- 
ment  should  be  made  to  the  lot  owner  as  such,  unless  the  payment 
would  necessarily  have  the  efFect  to  benefit  the  lot  in  some  way. 
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Unless  such  a  payment^  or  rather  a  payment  having  such  an  effect, 
vas  intended,  there  is  no  conceiyable  reason  why  Holden  ahoiild 
have  desired  that  one  debt  rather  than  another  should  be  paid  to 
his  assignee.  If  the  debt  could  not  have  that  effect,  why  should 
he  want  it  transferred  to  his  assignee  at  all?  Why  should  a  debt 
be  transferred  by  a  sale  of  real  estate,  unless  of  that  character  that 
it  would  necessarily  affect  the  value  or  quality  or  the  enjoyment  of 
the  real  estate?  Moreover,  where  the  covenant  is  not  of  a  nature 
that  the  law  permits  it  to  be  attached  to  the  estate  as  a  covenant 
running  with  the  land,  it  cannot  be  made  such  by  agreement  of 
the  parties.  Masury  v.  Sauthworth,  9  Ohio  St.  340;  Ohnn  v. 
Canby,  24  Md.  127;  Brewer  v.  Marshall,  18  N.  J.  Eq.  337;  19  N. 
J.  Eq.  537;  Notes  to  Spencer^s  case,  voL  1,  pt.  1,  Smith's  Leading 
Cases  (7th  Am.  ed.),  168. 

Our  conclusion  therefore  is  that  the  fair  construction  of  this 
clause  of  the  agreement  will  not  warrant  us  in  holding  that  it  was 
intended  the  right  to  receive  payment  for  the  half  of  the  cost  of 
the  wall  should  pass  by  a  conveyance  of  Holden's  lot,  unless  the 
language  of  the  former  part  of  the  agreement  is  susceptible  of  that 
construction,  and  that  it  was  only  intended  by  this  clause  that 
such  covenants  should  run  with  the  land  of  both  parties,  or  of 
either  party  as  were,  when  considered  with  reference  to  their  sub- 
ject matter,  practically  adapted  to  the  accomplishment  of  that  end, 
and  susceptible,  legally,  of  being  enforced  as  such.  It  is  said  by 
the  editors  of  Smith's  Leading  Gases  in  the  notes  to  Spencer^scaaet 
vol.  1,  pt  1  (7th  Am.  ed.),  p.  219:  '^  Whether  a  covenant  will 
or  will  not  run  with  the  land,  does  not  so  much  depend  on  whether 
it  is  to  be  performed  on  the  land  itself,  as  on  whether  it  tends  di- 
rectly or  necessanly  to  enhance  its  value  or  render  it  more  benefi- 
cud  or  convenient  to  those  by  whom  it  is  owned  or  occupied,  for  if 
this  be  the  case,  every  successive  assignee  of  the  land  will  be  enti- 
tled to  enforce  the  covenant."  And  the  same  authority  also  says, 
page  217  :  ^*  When  however  the  covenant  relates  to  matters  col- 
lateral to  the  land,  its  operation  will  be  confined  strictly  to  the 
original  parties  to  the  agreement."  This  doctrine  received  the  ap- 
proval of  this  court  in  Wiggins'  Ferry  Co.  v.  Ohio  and  Mississippi 
Ry.  Co.,  94  111.  95.  Applying  the  principle  here,  it  seems  impos- 
sible to  hold  that  the  right  to  receive  payment  for  the  cost  of  one- 
half  the  wall  ran  with  the  land.  One  easement  was  undoubtedly 
the  consideration  of  the  other.    The  party-wall  was  to  be  built  at 
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the  joint  expense  of  the  lot  owners,  but  by  what  particular  person 
the  materials  were  to  be  procured  and  brought  upon  the  ground, 
and  the  mechanical  operation  of  laying  up  the  wall  perf  ormed^ 
or  by  whom  this  was  to  be  superintended,  or  by  whom  the  money 
was  to  be  advanced  to  make  payments,  were  questions  entirely  in- 
dependent of  and  apart  from  the  ownership  of  the  wall  and  the 
character  of  easement  which  the  lot  owners  had  in  the  part  of  the 
wall  resting  on  the  lots  of  each  other.  The  materials  might  have 
been  furnished,  the  wall  built,  and  the  entire  amount  paid  there- 
for advanced  by  a  stranger.  This  was  the  mere  furnishing  of  so 
much  materials  and  doing  of  so  much  work  for  so  much  money, 
or  the  advancing  of  so  much  money  to  be  repaid  again,  and  created 
only  the  relations  of  employer  and  employee,  and  borrower  and 
lender.  The  fact  that  Holden  was  furnishing  materials  and  doing 
work  for  himself  on  his  half  of  the  wall  could  by  no  reasonable 
construction  affect  his  relations  in  regard  to  the  other  half  of  the 
wall  which  he  was  building  for  Armstrong.  There  is  no  claim  that 
the  money  to  be  paid  by  Armstrong,  or  for  his  half  of  the  wall,  was 
to  be  expended  upon  the  lot  of  Holden,  or  upon  the  wall  generally, 
or  that  it  was  to  be  used  in  any  pai-ticnlar  way.  As  to  Holden,  the 
money  when  collected  would  be  like  all  other  money.  An  assignee 
would  be  no  more  benefited  by  receiving  this  money  than  by  re- 
ceiving money  from  any  other  source,  or  on  any  other  account.  To 
benefit  him  as  land  owner,  it  must  in  some  way  affect  the  value  or 
the  use  of  the  land.  It  is  not  enough  that  it  simply  enriches  the 
assignee  by  that  many  dollars.  Whether  this  money  should  be 
paid  or  not,  the  condition  of  the  wall  and  of  the  lot  of  Holden 
would  remain  in  every  respect  precisely  the  same.  It  would  be 
difficult  to  give  a  better  illustration  of  a  purely  collateral  contract 
or  covenant,  so  far  as  Holden's  rights  are  affected,  than  this  under- 
taking to  pay  for  the  cost  of  one-half  of  the  walL 

The  identical  question  here  presented  was  before  the  Court  of 
Appeals  of  New  York  in  Cole  v.  Hughes,  54  N.  Y.  444;  s.  c,  13 
Am.  Hep.  611,  and  Hari  v.  Lyon,  90  N.  Y.  663,  and  before  the 
Supreme  Court  of  Indiana,  in  Block  v.  Isham,  28  Ind.  37,  and 
those  courts  ruled  that  the  right  to  compensation  was  personal  to 
the  builder,  and  did  not  pass  by  a  grant  of  his  land*  The  same 
thing  in  principle  was  also  ruled  by  the  Supreme  Court  of  Massa- 
chusetts, in  Weld  v.  Nichols,  17  Pick.  538;  Joy  v.  Boston  Penny 
Savings  Bank,  115  Mass.  60,  and  by  the  Supreme  Court  of  Penn- 
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flylYania,  in  Davids  t.  Harris,  9  Peim.  St.  503;  Oilberi  y.  Drew,  10 
Penn.  St.  219;  Toddy.  Stokes,  10  Penn.  St.  155;  Bell  y.  Bronson, 
17  Peniu  St.  363. 

Counsel  for  appellant  objected  that  the  Pennsylyania  cases 
are  predicated  upon  a  statute  passed  in  1721,  which  proyides 
"  that  the  first  builder  shall  be  reimbursed  for  one  moiety  of  the 
charge  of  the  party-wall,  or  for  so  much  as  the  next  builder  shall 
use,  before  he  breaks  into  the  wall."  We  agree  with  the  courts  in 
Cole  y.  Hughes  and  Block  y.  Isham,  supra,  that  there  is  nothing  in 
the  statute  that  is  not  in  the  agreement  in  the  present  case.  The 
statute  gaye,  as  the  agreement  here  giyes,  the  right  to  compensa- 
tion, and  the  courts  hold  that  it  is  not  of  such  a  nature  as  to  pass 
by  a  grant  of  the  land.     See  also  2  Wash,  on  Real  Prop.  262,  263. 

Counsel  for  appellant  strenuously  insist  that  the  ruling  in 
Roche  y.  Ullman,  104  HI.  11,  authorizes  the  plaintiff  here  to  re- 
coyer.  We  do  not  think  so.  That  case  shows  that  had  an  action 
been  brought  against  Kedzie,  he  would  haye  been  held  liable,  but 
it  goes  no  further.  Kedzie  took  under  the  agreement  and  with  no- 
tice of  it,  and  before  he  can  haye  the  benefit  of  the  agreement  he 
must  comply  with  its  terms.  His  lot  is  charged  with  the  burden 
of  paying,  that  is,  in  the  sense  that  the  wall  cannot  be  used  for 
the  benefit  of  his  lot  until  he  does  pay;  but  that  burden  is  not  to 
be  discharged  for  the  benefit  of  the  adjoining  lot,  or  so  in  anywise 
to  affect  it.  Like  a  mortgage  or  deed  of  trust,  the  land  is  in  the 
sense  mentioned,  burdened  with  the  payment  of  a  debt,  but  its 
payment  affects  no  other  land  beneficially. 

We  see  no  cause  to  disturb  the  judgment  of  the  Appellate  Court. 
It  is  therefore  affirmed. 

Judgment  affirmed. 

NoTB  BT  THS  Rbfobtbr. —  A  yery  learned  treatment  of  the  doctrine  in 
question  was  giyen  by  HoucBS,  J.,  in  NoreroM  y.  James,  140  Mass.  188.  In 
that  case,  K.  conveyed  to  F.  a  quarry  in  L.,  bounded  by  other  land  of  K.,  with 
a  covenant  as  follows :  "  And  I  do  for  myself,  my  heirs,  executors,  and  ad- 
minstratoxB,  covenant  with  the  said  F.,  his  heirs  and  assigns,  that  I  will  not 
cpen  or  work,  or  allow  any  person  or  persons  to  open  or  work,  any  quarry  or 
qaarries  on  my  farm  or  premises  in  said  L.'*  By  mesne  conveyances  A.  be- 
came possessed  of  the  quarry  conveyed  to  F.,  and  B.  of  the  surrounding  land 
lefened  to  in  the  covenant;  ai^d  A.  brought  a  bill  in  equity  to  restrain  B.  from 
quarrying  stone  on  his  land.     Held,  that  the  bill  could  not  be  maintained. 

HOLMBS,  J.,  said:  "  The  discussion  ot  the  question,  under  what  circumstances 
a  land-owner  is  entitled  to  rights  created  by  way  of  covenant  with  a  former 
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owner  of  tho  land,  has  been  macb  oonf used  since  the  time  of  Lord  Coke,  hj 
neglecting  a  distinction,  which  he  stated  with  perfect  cleijmess,  between  those 
rights  which  ran  only  with  the  estate  in  the  land  and  those  which  are  said  to 
be  attached  to  the  land  itself  :  '  So  note  a  diversity  between  a  use  or  warranty 
and  the  like  things  annexed  to  the  estate  of  the  land  in  privity,  and  commons, 
advo  wsons  and  other  hereditaments  annexed  to  the  possession  of  the  land. ' 
Chudleigh'B  case,  1  Rep.  130  a,  122  b;  s.  c,  nom.  IHIlon  ▼.  Fraine,  Visi^  70,  71. 
"  Rights  of  the  class  represented  by  the  ancient  warranty,  and  now  by  the 
usual  covenants  for  title,  are  pure  matters  of  contract,  and  from  a  very  earlj 
date  down  to  comparatively  modem  times,  lawyers  have  been  perplexed  with 
the  question  how  an  assignee  could  sue  upon  a  contract  to  which  he  was  not  a 
party.  1  West  Symboleog.  85;  Wingate's  Maxims,  44,  pi.  20;  55,  pi.  10;  Co- 
Lit.  117  a;  Fineh*s  case,  4  Inst.  86.  But  an  heir  could  sue  upon  a  wanmntj 
to  his  ancestor,  because  for  that  purpose  he  was  eadem  penona  enm  anUeettare, 
See  Y.  B.,  20  ft  21  Ed.  L  282  (Rolls  ed.);  (herton  v.  SifndaU,  Popb.  120, 13i; 
Oatea  v.  Frith,  Hob.  180;  Bain  v.  Cooper,  1  Dowl.  Pr.  Cas.  (N.  S.)  11, 14.  And 
this  conception  was  gradually  extended.  In  a  qualified  way,  to  assigns,  where 
they  were  mentioned  in  the  deed.    Bract,  fol.  17  b,  67  a,  880  b,  881 ;  Fletftp 

III,  ch.  14,  §  6;  1  Britton  (Nich.  ed.),  255.  256;  Y.  B.,  20  Ed.  I,  282,  284  (BoUs 
ed.);  Frits.  Abr.  Covenant,  pi.  28;  Vin.  Abr.  Voucher,  N,  p.  50;  Y.  B.,  14 Hen. 

IV.  56;  20  Hen.  VI,  84  b;  Old  Natura  Brevium,  Covenant,  67,  B,  C,  in  Batsell's 
Law  Tracts  (ed.  1584);  Doct.  ft  Stud.  Dial.  1,  ch.  8;  F.  N.  B.  146,  C;  Co.  Lit. 
884  b;  Com.  Dig.  Covenant,  B,  8;  Middlemore  v.  Ooodale,  Cro.  Oar.  608:  s.  c, 
Cro.  CSar.  505;  W.  Jones,  406;  PhOpoi  v.  Eoar,  2  Atk.  219. 

"  But  in  order  that  an  assignee  should  be  so  far  identified  in  law  with  the 
original  covenantee,  he  must  have  the  same  estate,  that  is  th^  same  status  or 
inheritance,  and  thus  the  same  per9ona,  qwHid  the  contract.  The  privity  of 
estate  which  is  thus  required  is  privity  of  estate  with  the  original  covenantee, 
not  with  the  original  covenantor;  and  this  is  the  only  privity  of  which  there  is 
any  thing  said  in  the  ancient  books.  See,  further,  Y.  B.,  21  ft  22  Ed.  I,  148 
(Rolls  ed.);  14  Hen.  VIII,  4,  pi.  5.  Of  course  we  are  now  speaking  of  cases 
of  landlord  and  tenant,  and  it  will  be  seen  that  the  doctrine  has  no  necessary 
connection  with  tenure.  F.  N.  B.  184,  K  We  may  add,  that  the  burden  of 
an  ordinary  warranty  in  fee  did  not  fall  upon  assigns,  although  it  might  upon 
an  heir,  as  representing  the  person  of  his  ancestor.  Y.  B.,  82  ft  88  Ed.  1, 516 
(Rolls  ed.). 

"On  the  other  hand,  if  the  rights  in  question  were  of  the  class  to  whick 
commons  belonged,  and  of  which  easements  are  the  most  oonspicnous  type, 
these  rights,  whether  created  by  prescription,  grant  or  covenant,  when  once 
acquired,  were  attached  to  the  land,  and  went  with  it,  irrespective  of  privity, 
into  all  hands,  even  those  of  a  disseisor.  '  So  a  disseisor,  abator,  intruder 
or  lord  by  escheat,  etc.,  shall  have  them  as  things  annexed  to  the  land.' 
Ohwtteigh'$  case,  uH  tupra.  See  1  Britton  (Nich.  ed.),  861;  Keilw.  146,  146, 
pi.  15;  F.  N.  B.  180,  N;  Newffs  case,  Plowd.  877,  881.  In  like  manner,  when 
as  was  usual,  although  not  invariable,  the  duty  was  regarded  as  falling  upon 
land,  the  burden  of  the  covenant  or  grant  went  with  the  servient  land  into  all 
hands,  and  of  course  there  was  no  use  to  mention  assigns.     See  cases  aupra  et 
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v^ra.  The  phnse  consecrated  to  cases  where  privity  was  not  necessary  was 
irwuU  Urra  cum  onere,  Biaet.,  foL  882  a,  b;  fleta,  VI,  ch.  28,  ^  17-  See 
Y.  B.,  20  Ed.  I,  860  (Rolls  ed.);  Keilw.  118,  pi.  45.  And  it  was  said  that  'a 
oorenant  which  runs  and  rests  with  the  land  lies  for  or  against  the  assignee  at 
the  common  law»  quia  irantU  terra  ettm  onere,  although*  the  assignee  be  not 
named  in  the  covenant.'  Hyde  v.  Dean  (^  Windeor,  Cro.  Eliz.  652;  s.  c,  Cro. 
Eliz.  457;  6  Bep.  24 a;  Moore,  890. 

"  It  is  not  necessary  to  consider  whether  possession  of  the  land  alone  woold 
have  been  snfficient  to  midntain  the  action  of  covenant,  it  is  enough  for  our 
present  parposee  that  it  carried  the  right  of  property.  Neither  is  it  necessary 
to  consider  the  difflcnlties  that  have  sometimes  arisen  in  distinguishing  rights 
of  this  latter  class  from  pore  matters  of  contract,  by  reason  of  their  having 
embraced  active  duties  as  well  as  those  purely  passive  and  n^gadve  ones  which 
are  plainly  interests  carved  ont  of  a  servient  estate  and  matters  of  grant.  The 
most  couBpicnouB  example  is  in  Pakenham's  case.  T.  B.,  42  Ed.  Ill,  8  pi.  14, 
where  the  plaintiff  recovered  in  covenant  as  terre4ena7U,  although  not  heir 
upon  a  covenant  or  prescriptive  duty  to  sing  in  the  chapel  of  his  manor. 
^^encer'e  case,  6  Bep.  16  a,  17  b.  Another,  which  has  been  recognised  in  this 
Commonwealth,  is  the  quasi  easement  to  have  fences  maintained.  Broneon  v. 
Coffin^  106  Mass.  176,  186 ;  8.  o.,  118  Mass.  166.  Repairs  were  dealt  with  on 
the  same  footing,  they  were  likened  to  estovers  and  other  rights  of  common 
(6  Bep.  24  a,  b;  Hyde  ^.  Dean  of  Wifnd9or,vlji9upra,  See  F.  N.  B.  127; /fiSpenMr** 
case, fiM mpra;  Mwre  v.  Strieidand,  Cio.  Jac.  240;  Brettv,  Oumberkmd,  1  Boll. 
B.  850«  860);  and  other  examples  might  be  given.  See  Bract.  882  a,  b;  Fleta, 
VI,  eh.  28,  g  17;  T.  B.,  20  Ed.  I,  860;  Keilw.  2  a.  pi.  2;  T.  B.,  6  Hen.  VII,  14 
b,  pi.  2;  Co.  Lit.^  884  b,  886  a;  Coeketm  v.  Coek,  Cro.  Jac.  126;  Bueh  v.  Cole,  12 
Mod.  24;  s.  c,  1  Salk.  196;  1  Show.  888;  Carth.  282;  StOe  v.  Kitehingham,  10 
Mod.  168.  The  cases  are  generally  landlord  and  tenant  cases,  but  that  fact 
has  nothing  to  do  with  the  principles  laid  down. 

"  When  it  is  said  that  in  this  class  of  cases  there  must  be  a  privity  of  estate 
between  the  covenantor  and  the  covenantee,  it  only  means  that  the  covenant 
most  impose  such  a  burden  on  the  land  of  the  covenantor  as  to  be  in  substance 
or  to  carry  with  it,  a  grant  of  an  easement  or  quasi  easement,  or  must  be  in 
aid  of  such  a  grant  (Broneon  v.  Coffin,  tibi  supra);  which  is  generally  true,  al- 
though, as  has  been  shown,  not  invariably  {Pakenham'e  case,  ubi  eupra);  and 
altliough  not  quite  reconcilable  with  all  the  old  cases  except  by  somewhat 
hypothetical  historical  explanation.  But  the  expression  '  privity  of  estate '  in 
this  sense  is  of  modem  use,  and  has  been  carried  over  from  the  cases  of  war- 
ranty, where  it  was  used  with  a  wholly  different  meaning. 

"  In  the  main,  the  line  between  the  two  classes  of  cases  distinguished  by 
Lord  Coxs  is  sufficiently  dear  ;  and  it  is  enough  to  say,  that  the  present  cove* 
nant  falls  into  the  second  class,  if  either.  Notwithstanding  its  place  among 
the  covenants  for  title,  it  purports  to  create  a  pure  negative  restriction  on  the 
fue  of  land,  and  for  the  moment  we  will  take  it  as  intended  to  do  so  for 
the  benefit  of  the  land  conveyed. 

"  The  restriction  is.  in  form,  within  the  equitable  doctrine  of  notice.  WhU- 
ney  v.  Union  BaUioay,  11  Gray,  869;  Parker  v.  Nightingaie,  6  Allen.  841:  Beale 
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T.  Case,  188  Mass.  188.  See  Autterberry  ▼.  Oldham,  29  C3i.  DIt.  750;  London- 
A  South  Western  BaUway  v.  Oomm,  20  Ch.  Dir.  6^;  Haywood  ▼.  Brumuiek 
Buiidmg  Society,  8  Q.  B.  D.  403;  TuUc  v.  Moxhay,  2  PhiUips,  744.  But,  as  the 
deed  was  recorded,  it  does  not  mattetj whether  the  plaintiff's  case  is  discussed  on 
this  footing,  or  on  that  of  easement,  if  there  is  any  difference  so  far  as  Uie 
present  point  is  concerned. 

"The question  remains*  whether,  even  if  we  make  the  further  assumption 
that  the  covenant  was  valid  as  a  contract  between  the  parties,  it  is  of  a  kind 
which  the  law  permits  to  be  attached  to  land  in  such  a  sense  as  to  restrict  th» 
use  of  one  parcel  in  all  hands  for  the  benefit  of  whoever  may  hold  the  other, 
whatever  the  principle  invoked.  For  equity  will  no  more  enforce  every  re- 
etriction  that  can  be  devised,  than  the  common  law  will  recognize  as  creating 
an  easement  every  grant  purporting  to  limit  the  use  of  land  in  favor  of  other 
land.  The  principle  of  policy  applied  to  affirmative  covenants  applies  also  to 
negative  ones.  They  must  '  touch  or  concern,'  or  *  extend  to  the  support  of 
•the  thing'  conveyed.  6  Rep.  16  a,  24  b.  They  must  be '  for  the  benefit  of  the 
estate.'  Coekson  v.  Cock,  vbi  ettpra.  Or  as  it  is  said  more  broadly,  new  and 
unusual  incidents  cannot  be  attached  to  land,  by  way  either  of  benefit  or 
burden.  KeppeU  v.  Badley,  2  Myl.  &  K.  517,  585;  Ackroyd  v.  SmUh,  10  C.  B. 
164;  HiU  v.  Twpper,  2  H.  &  C.  121. 

"  The  covenant  under  consideration,  as  it  stands  on  the  report,  falls  outside 
the  limits  of  this  rule,  even  in  the  narrow  form.  In  what  way  does  it  extend 
to  the  support  of  the  plaintiff's  quarry  ?  It  does  not  make  the  use  or  occupa- 
tion of  it  more  convenient.  It  does  not  in  any  way  affect  the  use  or  occupation; 
it  simply  tends  indirectly  to  increajse  its  value,  by  excluding  a  competitor 
from  the  market  for  its  products.  If  it  be  asked  what  is  the  difference  in 
principle  between  an  easement  to  have  land  unbuilt  upon,  such  as  was  recog- 
nized in  Brooks  v.  Beynolds,  106  Mass.  81,  and  an  easement  to  have  a  quarry 
left  unopened,  the  answer  is  that,  whether  a  difference  of  deg^ree  or  of  kind, 
the  distinction  is  plain  between  a  grant  of  covenant  that  looks  to  direct  physical 
advantage  in  the  occupation  of  the  dominant  estate,  such  as  light  and  air,  and 
one  which  only  concerns  it  in  the  indirect  way  which  we  have  mentioned. 
The  scope  of  the  covenant  and  the  circumstances  show  that  it  is  not  directed 
to  the  quiet  enjoyment  of  the  dominant  land. 

"  Again,  this  covenant  illustrates  the  further  meaning  of  the  rule  against 
unusual  incidents.  If  it  is  of  a  nature  to  be  attached  to  land,  as  the  plaintiff 
contends,  it  creates  an  easement  of  monopoly  —  an  easement  not  to  be  com- 
peted with  —  and  in  that  interest  alone  a  right  to  prohibit  an  owner  from  ex- 
ercising the  usual  incidents  of  property.  It  is  true  that  a  man  could  accom- 
plish the  same  results  by  buying  the  whole  land,  and  regulating  production. 
But  it  does  not  follow,  because  you  can  do  a  thing  in  one  way,  that  you  can  do 
it  in  all;  and  we  think  that  if  this  covenant  were  regarded  as  one  which  bound 
all  subsequent  owners  of  the  land  to  keep  its  products  out  of  commerce,  there 
would  be  much  greater  difficulty  in  sustaining  its  validity  than  if  it  should  be 
treated  as  merely  personal  in  its  burden.  Whether  the  latter  is  its  true  con- 
struction, as  well  as  its  only  legal  operation,  and  whether  so  construed,  it  is  or 
is  not  valid,  are  matters  on  which  we  express  no  opinion.    See  further  Brewer 
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T.  MrnnkaU^  4  C.  K  Green,  587;  Taylor  ▼.  Otoeti,  2  Blackf.  801;  B.  c,  20 
Am.  Bep.  115;  Thomtu  ▼.  Haytoa/rd,  L.  R.,  4  Ex.  811." 

In  Hartha  v.  Bied,  45  N.  Y.  415,  it  was  held  that  a  covenant  bj  the  owner 
of  land  with  a  third  person,  not  deriving  title  from  the  covenantor,  and  no  way 
connected  with  the  title,  bnt  executed  npon  a  peconiary  consideration  inde- 
pendent of  the  title,  not  to  erect  a  certain  kind  of  bailding,  does  not  ran  with 
the  land  and  charge  an  unnamed  assignee.  But  in  TVuiUe9  of  Columbia  Col- 
legey.  Thather,  87  N.  T.  811;  s.  c,  41  Am.  Rep.  866,  and  Trustees  v.  Lynehr. 
70  N.  Y.  440;  8.  c,  26  Am.  Rep.  615,  covenants  between  adjacent  owners  re- 
stricUng  the  uses  to  which  their  premises  should  be  put  were  held  to  run  with 
the  land.     So  obiter  in  Phornvt  Ins,  Co,  v.  Continental  Ins.  Co,,  87  X.  T.  400. 

A  covenant  in  a  deed  for  the  laying  out  and  perpetuation  of  a  street  runs 
with  the  land.  Story  v.  if.  Y,  El.  B.  Co.,  90  N.  Y.  122;  s.  c,  48  Am.  Rep. 
146. 

A  sealed  agreement  to  pay  for  one-half  a  party- wall  when  used  does  not  run 
with  the  land.  Hart  v.  Lyon,  90  N.  Y.  063;  8cott  v.  MciHOan,  76  N.  Y.  148; 
following  CoU  V.  Hughes,  54  N.  Y.  444;  8.  c,  18  Am.  Rep.  611. 

An  ante-nuptial  covenant  to  release  a  right  of  dower  runs  with  the  land. 
Carpenter  v.  Carpenter,  40  Hun,  268. 

Where  there  were  two  joint  makers  of  a  promissory  note  held  by  the  plain- 
tiff, and  one  in  consideration  of  a  lease  to  him  by  the  other,  in  the  lease  agreed 
to  pay  the  note  on  account  of  the  rent,  and  afterward  transferred  the  lease  to- 
the  defendant,  who  entered,  held,  that  the  agreement  did  not  run  with  the- 
land. 

A  covenant  by  a  grantor  in  a  deed  not  to  erect  a  building  on  a  common  or 
public  square  owned  by  the  grantor,  in  front  of  the  premises  conveyed,  runs 
with  the  land.  Trustees  of  Watertoum  v.  Cowen,  4  Paige,  510;  s.  c,  27  Am. 
Dec.  80.     Citing  HiUs  v.  MUler,  8  Paige,  254;  s.  c,  24  Am.  Dec.  218. 

A  covenant  in  a  mortgage  to  insure  does  not  run  with  the  land.  Dunlop  v. 
Avery,  89 N.  Y.  592.  "In  re  Sands,  8  Biss.  175,  so  far  as  it  upholds  such  a 
doctrine,  is  not  we  think,  well  founded.  The  covenant  in  question  is  entirely 
personal  in  its  character,  does  not  affect  the  land,  and  is  collateral  and  inci- 
dent to  the  remaining  covenants  in  the  mortgage. 

In  Piatt  V.  Eggleston,  20  Ohio  St.  414,  W.,  the  owner  of  a  lot,  conveyed  one- 
half  of  it  to  P.,  and  by  a  separate  instrument,  not  under  seal,  agreed  that  P. 
might  erect  half  of  a  building  wall  on  the  part  of  the  lot  not  conveyed,  and 
that  if  W.  sold  that  part,  he  would  require  the  purchaser,  when  he  or  his  as- 
signs should  use  the  wall,  to  pay  P.  or  his  assigns  one-half  the  value  of  it. 
P.  erected  the  building,  and  conveyed  his  lot  with  the  appurtenances  to  E., 
and  subsequently  W.'s  assignees  used  the  wall.  Held,  that  the  right  of  support 
of  the  half  of  the  wall  on  W.*s  premises  passed  to  E.  by  P.'s  deed. 

In  Fiteh  v.  Johnsom,  104  111.  Ill,  a  party  owning  a  dam  and  other  property 
conveyed  a  mill  and  the  land  on  which  it  was  situated,  together  with  a  water 
power  equal  to  2,500  inches  of  water  under  a  six  feet  head,  covenanting  to 
complete  the  dam,  and  forever  to  keep  up  and  maintain  at  least  a  six  feet  dam, 
and  all  necessary  piers,  races,  bulkheads  and  gates,  so  as  to  enable  the  grantee, 
his  heirs  and  assigns,  to  fully  use  and  enjoy  the  water  granted,  at  all  times,. 
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unless  prevented  by  some  unforeseen  scddent  or  easaalty  to  the  works  of  the 
grantor  or  his  grantees,  and  that  in  case  of  damage  being  done  to  the  works  of 
the  grantor  by  force  of  the  water,  or  ice,  or  other  cause,  he  would  repair  the 
same  without  unreasonable  delay,  and  in  case  of  neglect  to  do  so  for  a  period 
of  thirty  days,  the  grantee  of  the  mill  property,  his  heirs  or  assigns,  might  make 
the  necessary  repairs  after  ten  days'  written  notice,  so  as  to  enable  him  to  enjoy 
the  water  power  granted  or  to  prevent  further  damage  from  being  done  to  the 
property  of  the  grantee,  and  that  the  grantor  should  be  liable  in  a  suit  for  the 
amount  so  expended  by  the  grantee,  less  his  proportion  of  the  expense,  which 
was  one-tenth  part  thereof.  HM,  that  the  covenant  was  one  that  ran  with  the 
estate  granted,  and  passed  a  right  of  action  to  any  subsequent  owner  of  the 
mill  deriving  title  through  the  original  grantee.    The  court  said: 

"  While  it  is  true  the  cases  are  not  in  harmony  on  this  subject,  yet  weave  of 
opinion  that  by  decided  weight  of  authority  the  doctrine  that  covenants  ran 
with  incorporeal  as  well  as  corporeal  hereditaments  is  fully  established,  and 
where  the  owner  of  certain  premises  conveys  a  part  of  them,  covenanting  that 
the  purchaser,  his  heirs  and  assigns,  shall  enjoy  certain  permanent  rights  in 
and  with  respect  to  the  premises  retained  by  the  grantor,  and  also  covenants 
in  the  conveyance  to  do  and  perform,  from  time  to  time,  certain  acts  which  are 
essential  to  the  use  and  enjoyment  of  the  purchased  premises,  as  was  done  in 
this  case,  such  covenant,  although  regarded  as  a  burden,  will  be  deemed  to  mn 
with  the  servient  estate,  and  to  subject  the  assignee  thereof  to  its  performance. 
The  acts  embraced  within  the  covenant  being  essential  to  the  use  and  enjoy* 
ment  of  the  purchased  estate,  it  must  be  assumed  their  performance  was  in- 
tended by  the  parties  to  be  co-extensive  with  the  estate  conveyed,  which  was 
one  of  unlimited  duration,  and  we  are  aware  of  no  means  by  which  such  in- 
tention can  be  made  certainly  effectual  except  by  holding,  as  we  do,  the  cov- 
enant runs  with  the  servient  estate,  and  that  the  assignee  thereof  is  personally 
liable  thereon.  The  prindple  here  announced  is  no  new  doctrine  of  this  court. 
It  is  distinctly  recognized  in  SUrUng  HydrauUc  Oo.  v.  WiUMm;  66  111.  89B; 
WiggiTU^  Ferry  Co.  v.  Ohio  and  MistUrippi  By.  Go.,  94  111.  88,  and  also  in  Bo- 
tana  Mfg.  Co.  v.  Newton  Wagon  Co.,  91  111.  230," 

In  BMintY.  WM,  68  Ala.  898,  it  was  held,  that  a  covenant  by  a  purchaser  of 
lands,  contained  in  a  penal  bond  executed  contemporaneously  with  the  delivery 
of  the  deed  to  him  by  the  vendor,  by  which  he  binds  himself,  his  personal 
representative  and  assigns,  *'  not  directly  or  indirectly  to  permit  or  allow  a 
warehouse  or  place  for  the  shipping  or  receiving  of  goods  either  upon  or 
through  said  premises,"  runs  with  the  land. 

Improrements.  In  Bcke  v.  Fetur,  65  Wis.  55,  it  was  held  that  a  lessor's 
covenant  to  pay  for  improvements  made  by  the  lessee  runs  with  the  land. 
The  court  said: 

"  The  learned  counsel  who  argued  the  case  on  the  hearing  of  this  iq>peal 
have  discussed  the  main  question  in  the  case  with  a  commendable  degree  of 
care  and  research,  viz.:  whether  the  agreement  or  covenant  of  the.  lessors, 
contained  in  the  lease,  runs  with  the  land  and  binds  the  assignee  of  the  lease. 
After  a  consideration  of  the  numerous  cases  cited,  and  of  others  not  cited,  we 
Are  forced  to  the  conclusion  that  the  covenant  to  pay  for  improvements  made 
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hj  the  tenant  daring  the  term,  and  which  remain  on  the  premisea  at  the  end  of 
the  tenn,  is  a  covenant  which  runs  with  the  land  and  binds  not  only  the  lessor 
but  the  assignee  of  the  lease  who  receives  his  assignment  of  the  lease  daring 
the  term  and  receives  rent  as  sach  assignee  daring  said  term;  and  had 
this  action  been  oonmienoed  bj  Sohn,  who  became  the  landlord  of  the  defend- 
ant, and  received  rent  from  him  daring  the  term,  there  coald,  we  think,  have 
been  no  doabt,  apon  the  aathorities,  as  well  as  apon  principle,  that  the  de- 
fendant oonld  have  maintained  an  action  at  law  against  him  to  recover  the 
valae  of  the  improvements  made.     And  in  sach  case  it  can  make  no  difference 
that  the  assignees  of  the  lessor  are  not  mentioned  in  the  lease  as  being  bound. 
The  covenant,  being  a  covenant  which  rans  with  the  land,  binds  the  assignee 
of  the  lessor,  who  is  also  the  assignee  of  the  lease  and  becomes  the  landlord  of 
the  tenant  daring  the  term.     In  sach  case  the  assignee  of  the  lease  becomes 
boand  ander  the  statutes  (sec.  2105,  R.  S.),  although  not  named  in  the  lease. 
"  In  Mafuel  v.  Norton,  L.  R.,  22  Ch.  Div.  709,  it  was  held  that  a  covenant 
in  the  lease  that  the  landlord,  his  heirs,  executors,  and  assigns  at  the  expira- 
tion or  sooner  determination  of  the  term,  would  pay  or  allow  the  tenant,  his 
executors,  administrators,  or  assigns,  for  all  the  tenant's  property  in  and  upon 
the  farm,  to  be  ascertained  by  a  valuation  based  on  the  same  terms  as  that  ac- 
cording to  wUch  the  tenant  paid  when  his  tenancy  commenced,  runs  with  the 
land.    The  landlord  died,  and  devised  the  leased  estate  to  the  plaintiff  for  life, 
who  entered  into  possession  and  received  rent  from  the  tenant,  and  at  the  end 
of  the  term  paid  the  tenant  for  the  property  on  the  farm,  and  then  brought  a 
soit  against  the  estate  of  the  landlord  to  recover  the  amount  so  paid  by  him. 
It  was  held  he  could  not  recover.    On  the  argument  it  was  insisted  that  the 
liability  to  the  tenant  was  a  personal  one  on  the  part  of  the  testator,  who 
created  the  lease,  and  ought  to  be  satisfied  out  of  his  assets.    The  court  held 
otherwise,  and  that  as  landlord  —  as  assignee  of  the  lease — he  was  bound  by 
the  covenant. 

"  In  Gorton  v.  Gregory,  8  Best  ft  S.  90,  it  was  held  that  a  oovenant  some- 
what similar  to  the  one  in  the  case  last  cited  did  not  run  with  the  land, 
because  it  related  to  personal  property  on  the  demised  premises  which 
was  to  be  paid  for  by  the  landlord;  and  consequently  the  executor  of 
the  deceased  landlord,  who  had  paid  the  tenant,  could  not  recover  the 
amount  so  paid  against  the  devisee  of  the  demised  premises. 

*'  WiucBS,  J.,  in  this  case,  says:  '  It  is  impossible  to  say  that  the  chattels 
here  spoken  of  are  confined  to  fixtures.  If  they  had  been,  the  covenant  would 
have  ran  with  the  land,  for  the  lease  provides  that  the  tenant  is  to  make  im- 
provements not  exceeding  500{,  a  covenant  which  would  relate  to  the  land  it- 
self. Bat  the  tenant  is  also  to  purchase  any  new  articles,  matters  and  things 
in  substitution  of  those  mentioned  in  the  schedule  which  might  be  worn  out 
so  that  the  covenant  relates  not  only  to  improvements  In  the  land,  but  to  new 
articles  introduced  for  the  purpose  of  the  trade  of  the  person  to  whom  the  land 
is  let.' 

"  In  Graif  v.  CtUhbert9on,  2  Chit  482,  the  oovenant  was  by  the  lessor  alone 
to  take  and  pay  for  all  fruit  trees  and  bushes  growing  at  the  end  of  the  term, 
which  the  lessee  should  plant.     The  assignee  of  the  lessor  was  not  liable,   on 
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the  decision  in  8peneer^»  case,  5  Rep.  16,  that  it  was  a  covenant  as  to  a  thing' 
not  in  6986,  and  so  did  not  run  with  the  land.  This  case  is,  we  think,  in  conflict 
with  the  two  cases  before  cited,  and  must  be  considered  OTermled  by  them. 

*'  In  none  of  the  cases  is  any  stress  laid  upon  the  fact  that  the  assignee  of 
the  lessor  was  mentioned  in  the  covenant.  The  cases  all  hold  that  the  cove- 
nant runs  with  the  land  because  it  relates  to  something  to  be  done  on  the  land 
for  its  improvement,  and  not  because  the  assignees  of  the  covenantor  are  men- 
tioned as  being  bound  by  the  covenant.  The  cases  also  hold  that  when  the 
•covenant  does  not  in  fact  run  with  the  land,  and  the  covenant  has  no  relation 
to  the  land  leased,  neither  the  assignee  of  the  lease  nor  of  the  reversion  is 
lx>und  by  such  covenant,  though  the  assignees  are  mentioned  in  the  lease.  1 
Washb.  Seal  Prop.  829-831,  and  cases  cited  in  note.  The  rule  in  Spencer's 
-case,  6  Bep.  16,  that  when  the  covenant  relates  to  a  thing  to  be  done,  and 
which  is  not  in  6986,  it  does  not  bind  the  assignee  of  the  lessor  or  lessee  unless 
the  assignee  be  named  in  the  lease,  does  not  seem  to  have  been  followed  by 
the  English  courts,  nor  by  many  of  the  courts  in  this  country.  Hunt  v.  Dan- 
foHh,  3  Curt.  C.  C.  593;   Verplanek  v.  Wright,  28  Wend.  606,  511. 

"  But  if  we  are  mistaken  as  to  the  weight  of  authority  upon  the  question  as 
to  whether  an  assignee  of  the  lease  is  liiUi>le  to  the  lessee  upon  the  covenant  of 
the  lessor  to  pay  for  improvements  to  be  made  upon  the  leased  p^wmises  when 
«uch  assignee  is  not  named  in  the  lease,  this  court  has  hield  that  as  between 
the  lessor  and  the  lessee,  the  lessee  will  not  be  compelled  to  surrender  posses- 
sion of  the  leased  premises  until  such  improvements  are  paid  for  by  him,  and 
this  rule  must  apply  to  every  person  who  stands  in  no  better  position  than  the 
original  lessor.  It  will  be  seen  that  the  decisions  of  this  court  were  not  placed 
upon  the  ground  that  the  plaintiff  had  no  adequate  remedy  at  law.  In  the 
<sa8e  of  Hopkins  v.  Oilman,  22  Wis.  476,  and  47  Wis.  581,  GUman  was  not  al- 
lowed  to  recover  possession  of  the  premises  until  he  paid  for  the  improvements 
though  he  was  known  to  be  a  man  of  great  wealth.  The  case  in  Hopkins  v. 
Oilman  was  very  much  like  the  present  in  its  nudn  features.  The  lease  was 
given  on  an  unimproved  lot,  and  large  improvements  were  put  thereon  by  the 
tenant  under  an  agreement  with  the  landlord  that  he  should  either  renew  the 
lease  or  pay  for  the  improvement.  The  landlord  refused  to  do  either,  and 
4sought  to  remove  the  tenant  by  proceedings  under  the  act  for  forcible  entry 
snd  detainer.  Hopkins  brought  an  action  to  enjoin  such  proceedings  and  com* 
pel  the  giving  of  a  new  lease.  This  court  held  that  it  could  not  compel  the 
granting  of  a  new  lease,  but  did  grant  relief  so  far  as  to  permit  the  ten- 
ant to  hold  possession  until  his  claim  for  improvements  was  settled.  In  de« 
ciding  that  case  this  court  say:  '  What  relief  if  any,  is  the  plaintiff  entitled  to  f 
He  or  his  assignor  entered  into  possession  of  the  lot,  and  has  made  valuable 
improvements  thereon,  as  it  is  obvious  the  parties  expected  he  would  do. 
Must  then  he  yield  up  possession,  and  resort  to  his  action  at  law  to  recover 
•damages  for  a  breach  of  the  covenants  in  the  lease  ?  Or  can  he  have  the  value 
of  his  improvements  assessed  by  way  of  dainages  in  this  case?  This  is  the 
question  which  has  given  us  the  chief  difficulty.'  And  the  court  finally  held 
that  the  tenant  might  hold  the  possession  until  his  damages  were  assessed  and 
paid.     In  47  Wis.  this  view  of  the  case  was  sustained. 
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'*  This  case,  it  seems  to  us,  goes  upon  the  ground  that  the  lessee  has  an 
equitable  lien  upon  the  property  for  the  value  of  the  improvements  made  by 
hfan  thereon  under  the  terms  of  the  lease,  and  that  a  court  of  equity  will  protect 
hfan  in  the  possession  of  the  property,  including  the  land  leased,  until  he  is 
paid  for  the  value  of  his  improvements.  It  is  but  carrying  out  the  common- 
law  rule  that  the  person  who  makes  or  repairs  a  piece  of  machinery,  or  other 
piece  of  personal  property,  may  retain  the  property  so  repaired  or  made  in  his 
possession  until  he  is  paid  for  the  value  of  his  work  thereon.  Here,  as  in  the 
Wman  case,  the  greater  portion  of  the  value  of  the  property  demanded  by  the 
plaintiff  consists  of  the  improvements  made  thereon  by  the  defendant,  and  for 
which  he  is  entitled  to  pay  from  his  landlord  before  he  ought,  in  equity,  to  be 
compelled  to  surrender  possession.  The  fact  that  the  Oilman  lease  contained  a 
provision  for  the  extension  of  the  lease,  at  the  option  of  the  lessor,  can  make 
no  difference  in  the  case,  as  the  landlord  in  that  case  had  refused  to  renew  the 
lease,  as  he  had  the  right  to  do  under  the  lease,  and  the  lessee  had  no  other 
right  under  the  lease  except  to  demand  payment  for  the  improvements.  The 
«onrt  held,  that  by  the  terms  of  the  lease,  a  court  of  equity  could  grant  no  re- 
lief under  the  provisons  for  the  extension  of  the  lease  contained  therein,  if 
the  landlord  chose  to  withhold  the  extension,  and  the  case  was  decided  in  favor 
ai  the  tenant  on  the  provisions  giving  him  compensation  for  the  improvements 
made  on  the  premises  during  the  term. 

"  Had  the  case  at  bar  been  brought  by  the  original  lessors,  the  McGormicks, 
or  by  Sohn,  who  was  the  landlord  of  the  defendant  at  the  expiration  of  the 
lease,  there  would  be  no  essential  difference  between  this  case  and  the  OUmofi 
case,  and  it  would  be  ruled  by  it. 

"  In  the  case  otBaiiie  v.  Bodway,  27  Wis.  172,  this  court  held  that  the  gran- 
tee  of  the  landlord  was  bound,  by  the  terms  of  the  lease,  to  renew  the  same, 
or  pay  for  the  improvements,  at  his  option;  and  it  was  held  in  that  case  that 
the  grantee  of  the  landlord  having  offered  to  renew  the  lease  upon  the  terms 
mentioned  in  the  lease,  and  the  tenant  having  refused  to  accept  such  renewal, 
he  could  not  retain  the  possession  after  the  expiration,  in  order  to  compel  pay- 
ment for  his  improvements  made  on  the  leased  premises;  and  distinguished 
tlie  case  from  Hopfcin$  v.  QUman  by  showing  that  the  tenant  was  clearly  in 
the  wrong  in  refusing  to  accept  the  new  lease,  according  to  the  terms  of  the 
original  lease,  and  he  had  no  claim  therefore  in  equity  to  charge  the  leased 
premises  with  a  lien  for  his  improvements  made  thereon,  and  if  he  had  any 
remedy  for  such  improvements,  he  was  left  to  enforce  it  in  an  action  at  law. 

"  In  Jkiong  v.  Del&ng,  66  Wis.  617,  this  court  held  that  where  the  defend- 
ant in  ejectment  held  under  a  deed  containing  conditions  subsequent,  which 
avoided  the  deed  on  the  failure  of  the  grantee  to  perform  the  same,  and  which 
also  contained  an  agreement  on  the  part  of  the  grantor  to  pay  the  grantee,  in 
case  of  forfeiture,  for  the  permanent  improvements  made  thereon  by  him,  the 
value  of  such  improvements  could  be  ascertained  in  the  action  of  ejectment  to 
recover  possession  of  the  forfeited  premises,  and  that  possession  should  not  be 
delivered  to  the  plaintiff  until  the  value  of  such  improvements  was  ascertained 
and  paid. 

"  These  cases,  we  think,  clearly  establish  the  rule  for  this  court  that  when 
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the  lesaor  is  bj  ooDtract  liiJble  to  paj  his  tenant  for  improvements  made  on  the 
leased  premises  daring  the  tenancy,  the  tenant  will  be  allowed  to  retain  the 
possession  of  the  leased  property  antU  sach  payment  is  made,  unless  there  be 
a  special  contract  compelling  the  tenant  to  deliver  possession  without  such 
payment.  The  tenant  is  treated  as  having  an  equitable  lien  upon  the  premises 
for  his  improvements,  and  the  right  to  retain  possession  in  order  to  enforce 
such  lien." 

Washburn  says  (Real  Prop.,  voL  2, 16*):  "  It  is  conceived  that  such  coy^ 
nants  and  such  only  run  with  the  land  as  concern  the  land  itself,  in  whiweeo- 
ever  hands  it  may  be,  and  become  united  with  and  form  part  of  the  consldezii* 
tion  for  which  the  land,  or  some  interest  in  it,  is  parted  with  between  the  oov* 
enantorand  covenantee." 

See  W&A  Tranap,  Co.  v.  Ohio  Biv&r  Pipe  Line  Go,,  2Q  W.  Va.  600;  a.  c, 
46  Am.  Rep.  537. 

A  covenant  in  a  deed  to  keep  a  drain  In  repair  runs  with  the  land.  Nurfl&ti^ 
V.  OramweU,  64  N.  C.  1.  "'  We  think  that  the  stipulation  respecting  repato 
is  an  essential  part  of  the  easement  and  servitude  which  the  defendant 
acquired  both  as  a  benefit  and  a  burden  appurtenant  to  his  lands,  and  which 
cannot  be  separated  from  it  without  injustice,  and  that  therefore  the  oovenAat 
runs  with  the  land  and  binds  the  defendant." 

A  provision  in  a  deed,  that  the  houses  which  might  be  erected  on  the  premi- 
ses should  be  set  back  so  many  feet  from  the  street*  runs  with  the  land.  Win^ 
field  V.  HenniTig,  6  G.  E.  Green,  198.  It  does  not  clearly  appear  from  the  state* 
ment,  but  we  infer  that  the  deed  was  not  signed  by  the  grantee.  The  court 
said:  "  The  provision  or  covenant  in  the  deed  is  not  like  that  in  Spencer^ s 
case,  5  Rep.  16,  as  was  urged  on  the  argument  It  does  not  relate  to  some- 
thing collateral  to  the  land,  but  to  the  land  conveyed  itself.  In  that  case  the 
covenant  was  to  erect  a  brick  wall  on  an  adjoining  lot.  Nor  does  it  relate  to 
altering  not  in  eae,  as  a  wall  to  be  built;  but  it  relates  to  the  ten  feet  of  tha 
track  next  to  the  street,  and  the  negative  stipulation  not  to  erect  houses  on 
that  is  in  its  legal  effect  to  keep  it  free  from  buildings;  this  is  the  only  legal 
effect  of  the  covenant;  it  does  not  oblige  the  grantees  or  their  assigns  to  erect 
buildings  at  that  distance,  or  to  erect  any  houses  at  all.  The  stipulation 
names  no  one  as  bound,  neither  the  grantees,  their  heirs  or  assigns,  but  it  is 
annexed  to  the  land  and  the  grant  of  it,  and  must  therefore  be  co-extenaiTe 
with  the  estate  granted,  which  is  to  them,  their  heirs  and  assigns." 

A  covenant  not  to  let  or  establish  any  other  site  on  the  same  stream  for  saw- 
ing mahogany  runs  with  the  land.  Ifortnan  v.  Wette,  17  Wend.  186.  This  is  a 
very  long  and  learned  examination  by  COWEN,  J.«  who  says  that  a  merelj 
"  collateral  or  personal  covenant "  ''means  such  a  covenant  in  the  lease  aa 
appears  to  be  foreign  from  the  demise,  not  touching  the  land  or  its  value,  or 
the  value  of  the  reversion  or  the  term,  or  going  to  fix  the  amount  of  the  rent; 
in  short,  a  distinct  matter  which  the  parties  have  put  in  by  the  by,  as  the/ 
might  do  in  respect  to  a  horse  or  a  cow,  or  a  distinct  farm,  or  some  other  mat- 
ter which  at  least  does  not  appear  necessarily  to  influence  the  demise." 

A  covenant  in  a  mortgage  to  pay  the  debt  does  not  run  with  the  land. 
Glenn  v.  (ktnbp,  27  Md.  127. 
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A  eovenant  bj  a  grmntor  in  a  deed  not  to  sell  any  marl  off  an  adjoining  tract 
belonging  to  him  does  not  run  with  the  land.  Brewer  v.  MarshaU,  4  C.  E. 
Green,  j^. 

Covenants  to  fsnoo.  A  stipulation  in  a  deed  poll  that  the  grantee,  his  heirs 
and  assigns,  shall  make  and  maintain  a  certain  division  fence,  does  not  ran 
with  the  land.  Kennedy  v.  Owen,  136  Mass.  199.  The  court  said:  *'  It  is 
also  clear  that  the  stipulation  is  not  technically  a  covenant  running  with  the 
land.  The  grantee  sealed  nothing.  In  Parriah  v.  Whitney,  8  Gray,  516,  it 
was  held  that  a  stipulation  in  a  deed  poll,  that  the  grantee,  his  heirs  and 
assigns,  shop  Id  erect  and  perpetually  maintain  a  fence  between  the  land 
granted  and  other  land  of  the  grantor,  did  not  create  an  incumbrance  on  the 
granted  premises,  within  the  meaning  of  a  covenant  against  incumbrances  in 
a  deed  subsequently  made  by  the  grantee.  The  court  said  it  was  not  a  reser- 
vation out  of  the  estate  granted,  nor  a  condition,  nor  a  covenant  running  with 
the  land  or  otherwise;  but  that  it  was  only  a  personal  agreement  of  the 
grantee,  evidenced  by  his  acceptance  of  the  deed,  which  might  bind  him  and 
his  legal  representatives,  but  did  not  affect  the  estate.  That  case  was  criticised 
in  Burbank  v.  PUUbury,  48  N.  H.  475,  where  it  was  held  that  such  an  agree- 
ment was  of  the  same  effect  as  an  express  covenant,  signed  and  sealed  by  the 
grantee;  that  it  would  run  with  the  land;  that  it  created  an  incumbrance  upon 
the  land;  and  by  implication  it  was  recognized  that  a  subsequent  grantee  would 
be  liable  to  the  original  grantor  in  an  action  of  aeeumpeU  on  the  agreement.  No 
question  arose  there,  or  could  arise,  whether  an  assignee  of  the  grantor  could 
maintain  such  action.  A  decision  substantially  similar  was  made  in  KeUogg  v. 
Rabineon,  6  Vt.  376;  a.  c,  37  Am.  Dec.  550,  where  the  stipulation  was  regarded 
as  a  covenant,  or  a  condition;  and  it  was  held  that  it  created  an  incumbrance  on 
the  land,  within  the  meaning  of  a  covenant  against  incumbrances."  (The 
court  then  dte  and  quote  from  Brons(^n  v.  Coffin,  108  Mass.  175;  s.  c,  11  Am. 
Rep.  385,  and  oontinae:)  "  It  is  however  true  that  agreements  may  be  and 
often  are  entered  into  by  owners  of  land,  which  create  an  equitable  right  or 
interest  therein,  and  which  a  court  of  equity  will  sometimes  enforce  against 
subsequent  purchasers  with  notice.  The  plaintiff  in  his  argument  goes  some- 
what farther  than  this,  and  contends  that  the  effect  of  the  stipulation  was  to 
create  an  easement  by  reservation,  in  which  case  it  would  be  limited  to  the 
grantor's  life,  there  being  no  words  to  extend,  it  beyond  thiat  time.  The  same 
question  was  substantially  involved  in  Ptvrrith  v.  Whitney,  and  it  was  there 
distinctly  declared  by  the  court,  that  the  clause  in  question  was  not  a  reserva- 
tion out  of  the  estate  granted.  It  had  previously  been  held,  by  a  decision 
then  recent,  which  departed  from  the  course  of  decisions  in  England, 
that  an  easement  of. the  ordinary  kind,  such  as  a  right  of  way,  may  be 
created  by  means  of  a  reservation,  which  would  operate  as  an  exception. 
Bcwen  ▼.  Oonner,  .  6  Gush.  182,  It  was  also  the  law  of  this  Com- 
monwealth, that  an  obligation  of  an  owner  to  fence  against  land 
adjoining  might  be  established  by  prescription,  and  if  so  estab- 
lished, would  be  a  charge  upon  his*  land;  and  the  corresponding  right  of 
the  owner  of  the  adjoming  land  to  have  the  Vence  maintained  was  recognized 
as  In  the  nature  of  an  easement.    See  cases  cited  m  Broneon  v.  Coffin,  108 
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Mass.  185;  8.  o.,  11  Am.  Bep.  835.  Bat  it  has  never  been  held  or  oonsidered 
in  Massachusetts,  so  far  as  we  are  aware,  that  a  stipalation  like  that  contained 
in  the  deeds  on  which  the  plaintiff  relies  would  have  the  effect  to  create '  ma 
easement  of  this  peculiar  description^  the  right  to  which  couid  be  asserted  or 
protected  by  an  action  at  law.  It  certainly  is  not  an  exception  out  of  the 
estate  granted.  It  is  not  strictly  a  reservation.  It  appears  to  be  rather  a  mere 
personal  obligation,  imposed  upon  and  assumed  by  the  grantee,  and  binding 
upon  him  and  his  legal  representatives  as  an  implied  contract  entered  into 
with  the  grantor;  not  amounting  to  a  covenant  or  «  charge  upon  the  land,  but 
an  obligation,  which  if  enforceable  at  all  against  purchasers,  is  to  be  enforced 
against  them  by  a  court  of  equity  alone,  and  having  no  more  force  and  effect 
than  in  case  of  an  express  agreement  not  under  seal  between  two  owners  of 
adjmning  land."  The  same  doctrine  as  to  a  deed  poll  was  declared  in  Martin 
V.  JHman,  126  Mass.  615,  the  case  of  an  agreement  to  keep  in  repair  a  build- 
ing, and  cited  and  approved  in  the  case  last  quoted  from.  But  the  oontraty 
doctrine,  as  to  deeds  poll,  was  held  in  Atlantic  Dock  Co.  v.  Lea^tt,  54  N.  Y. 
85;  8.  c.»  18  Am.  Bep.  556,  the  case  of  a  covenant  not  to  erect  a  distillery. 

In  Hartung  v.  WitU,  59  Wis.  285,  it  was  held  that  a  covenant  to  maintain 
an  existing  fence  runs  with  the  land,  but  not  so  of  a  covenant  to  build  and 
maintain  a  fence.  The  court  said:  "  That  part  of  the  clause  which  relates 
to  the  fence  then  existing  is  a  covenant:  (1)  Because  it  is  in  the  body  of  the 
deed  and  under  seal.  (2)  Because  it  is  a  real  covenant,  and  runs  with  the  land, 
and  binds  the  heirs  and  assigns  of  the  grantee.  1  Hilliard  Real  Prop.  868;  1 
Washb.  Real  Prop.  4&7.  It  runs  with  the  land  because  it  affects  the  land  granted 
in  the  management  and  conduct  thereof,  and  is  not  a  mere  collateral  agreement, 
which  is  the  test  of  a  personal  covenant.  J^[>e7icer*s  case,  5  Rep.  16a  /  1  Smith's 
L.  C.  115;  Patten  v.  Deahon,  1  Gray,  825;  Hotoland  v.  Coffin,  12  Pick.  126; 
Van  Bentadaer  v.  Eay9,  19  N.  T.  81;  8.  c,  75  Am.  Dec.  278;  Cook  v.  BrighUy, 
46  Penn.  St.  845;  8c<M  v.  Lunt*8  Adm'r,  7  Pet.  606;  Baldwin  v.  Walker,  21 
Conn.  168;  Orattford  v.  Chapman,  17  Ohio,  449;  Pkindeigh  v.  Cock,  18  111.  668; 
Bronson  v.  Coffin,  108  Mass.  165.  Such  a  covenant  operates,  as  a  charge  upon 
the  estate,  and  affects  the  value  thereof  (1  Shep.  Touch.  140-179),  and  imposes 
a  servitude  upon  the  land  granted.  Brewer  v.  Jfar«Aa/2,  18  N.  J.  Eq.  888; 
Doreey  v.  St,  Louie,  A.  d  T.  H,  R  Co.,  58  111.  65;  Iforfleet  v.  CromweU,  64  N. 
C.  1;  BaUy  v.  WeOe,  8  Wils.  25;  Duffi/  v.  N.  F.  A  JT.  R.  R.  Co,,  2  Hilt.  496; 
Piatt.  Gov.  481;  Beddoe'e  ExW  v.  Wadeworth,  21  Wend.  120;  Norman  v.  WeOe, 
17  Wend.  186;  1  Smith  L.  C.  115;  2  Kent  Comm.  472;  2  HUliard  Real  Prop. 
871;  KeOogg  v.  Robinson,  6  Vt.  276;  8.  c,  27  Am.  Dec  540;  Tyler  Bound.  844; 
Hunt  Bound.  50.  (8)  Because  it  relates  to  a  fence  already  in  eeee,  and  binds  the 
grantee  to  maintain  and  keep  it  in  good  repair.  A  covenant  to  build  and  main- 
tain a  partition  fence  or  party  wall  does  not  run  with  the  land  and  is  only  personal. 
Piatt  Gov.  471;  Taylor  L.  &  T.  801;  WillUms  L.  &  T.  290;  Lametti  v.  Ander9(m, 
6  Cow.  807;  Thompeanv.  Rose,  8  Cow.  266;  AUen  v.  Ctdter,  8  Denio,  284;  TaO- 
man  v.  Coffin,  4  N.  Y.  186;  Sampeon  v.  Eaeterby,  9  Bam.  ft  C.  505;  6  Bing. 
644;  Doughty  v.  Bowman,  11  Q.  B.  444;  Congleton  v.  PaUieon,  10  East,  188; 
Cole  V.  Hughes,  54  X.  Y.  444;  s.  c,  18  Am.  Rep.  611. 

"  The  first  clause  is  only  provisional  to  keep  the  respective  premises  inclosed 
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antil  the  fence  is  built  on  the  trae  line,  and  to  impose  upon  the  grantee  the 
burden  of  alwa7s  maintaining  the  fence  on  the  west  line  of  Gerlach's  land,  or 
iwtween  the  lands  granted  and  those  of  the  grantor.  The  building  of  the 
fence  on  the  line  may  be  delayed  beyond  the  ownerehip,  or  perhaps  the'  life  of 
the  grantee;  and  if  so,  the  firet  part  of  the  clause  being  a  covenant  which  runs 
with  the  land,  binds  the  heirs  or  assigns  of  the  grantee  to  Iceep  the  existing 
fence  in  lawful  repair  until  the  fence  on  the  line  is  built.  That  covenant  runs 
with  the  land,  because  the  fence  is  in  existence  when  it  was  made,  but  the 
covenant  in  respect  to  a  fence  to  be  thereafter  built  on  the  true  line  is  merely 
peraonaL  It  follows  therefore  that  the  grantee,  Gerlach,  his  heirs  and  assigns, 
are  bound  to  keep  the  existing  fence  in  lawful  repair  until  the  fence  is  built 
on  the  real  line,  and  after  that  the  covenant  is  a  personal  one  because  it 
relates  to  a  fence  not  in  esse.  It  appears  that  the  defendant  was  engaged  in 
building  a  fence  on  the  real  line,  and  that  this  was  the  trespass  complained  of. 
How  could  he  maintain  a  fence  there,  and  keep  it  in  lawful  repair,  according 
to  the  last  covenant,  unless  he  is  allowed  first  to  build  it  ?  There  are  two 
separate  and  distinct  covenants  in  this  clause,  and  to  give  them  both  effect, 
and  make  them  practical  and  reasonable,  this  is  unquestionably  the  proper 
■eoDstruction  of  them.  It  may  be  said  that  the  present  owner,  the  defendant, 
is  not  then  bound  by  the  last  covenant  to  build  a  line  fence,  and  keep  it  in 
lawful  repair,  for  that  is  a  personal  covenant  which  does  not  bind  him.  But 
until  he  does  so  buiid  a  fence  on  the  line  he  is  bound  by  the  covenant  to  keep 
the  existing  fence  in  lawful  repair,  for  that  covenant  runs  with  the  land.  We 
think  that  this  construction  comports  with  the  design  and  intention  of  the 
parties;  only  it  may  be  that  he  who  drew  the  deed  supposed  the  covenant  to 
build  the  new  fence  on  the  line,  and  keep  it  in  lawful  repair,  would  run  with 
the  land,  and  bind  heirs  or  future  ownera.  It  is  not  the  fi»t  time  such  mis- 
tskes  have  been  made. " 

In  Countryman  v.  Deck,  18  Abb.  N.  C.  110,  it  was  held  that  a  covenant  to 
"  fenbe  and  keep  fenced  "  runs  with  the  land.  The  court  said:  "  Regarding 
this  clause  as  a  covenant  to  keep  the  line  fenced,  the  authorities  are  clear  that  it 
runs  with  the  land,  at  least  so  far  as  it  requires  the  grantee  to  "  keep  fenced  " 
the  lands  conveyed.  BkUn  v.  Taylor,  10  Abb.  Pr.  228;  Kellogg  v.  RMnson,  6 
Yk  276;  8.  c,  27  Am.  Dec.  550;  HaOett  v.  Sinclair,  76  Ind.  488;  s.  c,  40  Am. 
Rep.  254;  Bronson  v.  Coffin,  108  Mass.  175,  and  cases  cited,  11  Am.  Rep.  885. 

In  Bronson  v.  Coffin,  108  Mass.  175;  8.  c,  11  Am.  Rep.  885,  it  was  held  that 
a  covenant  to  make  and  maintain  a  fence  runs  with  the  land. 

In  HaaUU  v.  Sinclair,  76  Ind.  488;  s.  c,  40  Am.  Rep.  254,  it  was  held  that 
a  covenant  to  maintain  a  fence  runs  with  the  land 

Covenants  against  incumbranoes.  These  run  with  the  land.  Dehority  v. 
Wright,  401  Ind.  382.  The  court  said:  '<  In  the  case  of  McGlure  v.  McClure, 
65  Ind.  482,  where  the  covenants  in  a  similar  deed  were  sued  upon,  the  court 
and;  '  It  is  thus  seen  that  the  deed  in  question  contained,  among  other  things, 
a  covenant  of  general  warranty;  and  this  covenant,  beyond  all  doubt,  runs 
with  the  land.' 

"  Says  Chancellor  Kent:  '  The  covenant  of  warranty  and  the  covenant  for 
quiet  enjoyment  are  prospective,  and  an  actual  ouster  or  eviction  is  necessary 
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to  eonstitate  a  breach  of  them.  They  are  therefore  In  the  natare  of  real  oove- 
nants,  and  they  ran  with  the  land  conveyed,  and  descend  to  hein  and  Test  in 
assignees  of  the  pniohaser.'  4  Kent  Com.  (Idth  ed.),  top  p.  471.  See  also 
BMr  ▼.  AUm,  65  Ind.  409. 

"  In  the  case  of  MarHn  v.  Bak$r,  6  Blaohf.  283,  it  is  said:  'It  appears  to  us 
to  be  a  mistake  to  say  that  the  coTcnant  of  seisin  can  not  pass  to  tiie  heir  or 
assignee  of  the  grantee.  The  covenant  is  not  inserted  in  the  deed  merely  for 
the  grantee's  benefit,  bat  for  the  benefit  of  all  others  who  may  derive  their 
claim  to  the  land  throogh  him.  Whoever  thus  derives  his  right,  and  ulti- 
mately sustains  damages  in  consequence  of  the  covenantor's  want  of  title  may 
sae  him  for  the  breach.'  In  the  case  of  Ooleman  v.  Lyman,  42  Ind.  289,  the 
above  is  quoted  with  approbation,  and  the  court  adds:  '  This  case  has  stood 
and  been  recognized  as  the  law  of  the  State  on  this  point  for  more  than  thirty 
years,  and  we  do  not  feel  that  we  would  be  justified  in  overruling  it  without 
stronger  reasons  than  are  presented  to  us  in  this  case.  See  the  case  of  Seho- 
JIM  V.  lawa  HometUad  Co.,  82  Iowa,  817. 

"  The  case  of  Bwrnham  v.  LaueUe,  85  Ind.  425,  in  the  above  case  quoted 
from,  is  distinguished,  upon  the  ground  that  no  possession  was  given  in  that 


'<  In  the  case  of  BethM  v.  2?dtM7, 54  Ind.  428;  s.  c,  23  Am.  Rep.  650,  it  is  said: 
'  But  all  the  cases,  so  far  as  we  are  advised,  hold  that  where  the  grantor  is 
not  in  possession  and  does  not  deliver  possession  to  his  grantee,  the  covenant 
of  seisin,  if  the  grantor  had  no  title,  is  at  once  broken  and  does  not  run  with 
the  land.'  And  in  support  thereof  the  following  quotation  is  made  from  the 
case  of  Ohamben  v.  Smith,  28  Mo.  174:  'If  there  be  a  total  defect  of  title, 
defeasible  and  Indefeasible,  and  the  possession  have  not  gone  along  with  the 
deed,  the  covenant  is  broken  as  soon  as  it  is  entered  into,  and  cannot  pass  to- 
an  assignee  upon  any  subsequent  transfer  of  the  supposed  right  of  the  original 
grantee.  In  such  case  the  breach  is  final  and  complete;  the  covenant  is  broken 
immediately,  once  for  all,  and  the  party  recovers  all  the  damages  that  can 
ever  result  from  it.  If  however  the  possession  pass,  although  without  right, 
if  an  estate  in  fact,  although  not  in  law,  be  transferred  by  the  deed,  and  the 
grantee  have  the  enjoyment  of  the  property  according  to  the  terms  of  the  sale, 
the  covenant  runs  with  the  land  and  pssses  from  party  to  party,  until  the 
paramount  title  results  in  some  damage  to  the  actual  possessor,  and  then  the 
right  of  action  upon  the  covenant  vests  in  the  party  upon  whom  the  loss 
falls.' 

"  Where  no  title  is  conveyed,  and  no  possession  is  given  or  taken  under  the 
deed,  there  is  no  actual  transfer  of  the  land  with  which  the  covenants  could 
run.  In  such  case  they  could  be  but  personal  oovenailts,  and  a  breach  would 
occur  immediately  upon  the  execution  of  the  deed.  But  where  title  Is  con- 
veyed by  a  deed  containing  our  statutory  general  warranty,  and  possession 
passes  under  the  deed,  the  covenants  run  with  the  land,  and  a  remote  grantee 
may  maintain  an  action  against  a  remote  grantor  for  a  breach  of  the  cove- 
nants." 

To  the  same  effect.  Cole  v.  KimbaU,  52  Vt.  689. 

Covenants  against  incumbrances  were  held  to  run  with  the  land  in  Sfmtt  v. 
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Panons,  54  How.  Pr.  168  (N.  Y.  Buprame  Court,  Special  Tenn);  Boifd  t.  Bel- 
w¥nU,SS  How.  Pr.  618  (N.  Y.  Com.  Pleas,  Speeikl  Tenn),  oq  the  ground  that 
iiader  the  New  York  practice  ehoees  in  action  are  assignable. 

In  Fbate  t.  BumeU,  10  Ohio,  817;  s.  c,  86  Am.  Dec.  90,  it  was  held  that  a 
0Qi?enant  against  incumbrances  runs  with  the  land;  that  it  is  not  to  be  under- 
stood as  a  contract  in  which  the  immediate  parties  alone  are  Interested,  but  is 
intended  for  the  securitj  of  all  subsequent  grantees;  that  if  the  first  grantee 
fiontinn^  in  possession  of  the  land  while  his  title  remains  undisturbed,  and 
coDTSTS  to  a  subsequent  grantee,  in  whose  time  an  outstanding  incumbrance  is 
eaforeed  against  the  land.  Justice  requires  thai  this  subsequent  grantee  should 
hsTo  the  benefit  of  the  coTonant  to  indemnify  himself. 

On  the  other  hand  it  has  been  held  that  such  covenants  do  not  run  with  the 
land.  In  Blondeau  t.  Sheridan,  81  Mo.  645,  it  was  said:  "  *  That  covenant  is 
not  broken  bj  the  existence  of  easements  or  Incumbrances  which  do  not  strike 
at  the  t^i»i^«*i  srisin  of  .the  purchaser.'  Bawle  Gov.  (8d  ed.)  61.  In  KeRogg 
V.  MaUn,  60  Mo.  486,  it  was  held  that  the  occupancj  of  land  bj  a  railroad 
tsMk.  under  eondemnation  proceedings,  was  but  an  easement,  and  could  not 
be  relied  upon  as  a  breach  of  the  covenant  of  seisin.  There  was  however  a 
brsach  of  the  covenant  against  incumbrances,  but  where  did  it  occur  ?  '  It  is 
a  covenant  in  proMnH  and  broken  as  soon  as  made.'  Rawle  Gov.  110.  Again 
he  says  at  page  886:  '  It  is  a  settled  rule  on  both  sides  of  the  Atlantic  that 
until  breaidi,  the  covenants  for  title,  without  distinction  between  them,  run 
with  the  land  to  heirs  and  assigns.  But  while  this  is  well  settled,  a  strong 
current  of  American  authority  has  set  in  in  favor  of  the  position,  that  the 
covenants  for  seisin,  for  right  to  convey,  and  perhaps  against  incumbrances, 
ire  what  are  called  covenants  in  pra$enH.  If  broken  at  all,  their  breach  occurs 
St  the  moment  of  their  creation;  the  covenant  is,  that  a  particular  state  of 
things  exists  at  that  time,  and  if  this  be  not  true,  the  delivery  of  the  deed 
which  contains  such  a  covenant  causes  an  instantaneous  breach;  these  cove- 
nants are  then,  it  is  held,  turned  into  a  mere  right  of  action,  which  is  not 
sssignable  at  law,  which  can  be  taken  advantage  of  only  by  the  covenantee  or 
his  personal  representatives,  and  can  neither  pass  to  an  heir,  a  devisee,  nor  a 
subsequent  purchaser.' 

"Chancellor  Kent,  at  page  656,  4th  volume  of  his  Commentaries,  says: 
'The  covenant  of  seisin,  and  of  a  right  to  convey,  and  that  the  land  is  free 
from  incumbrances,  are  personal  covenants,  not  running  with  the  land  or  pass- 
ing to  the  assignee;  for  if  not  true  there  is  a  breach  of  them  as  soon  as  the 
deed  is  executed.  But  the  covenant  of  warranty  and  the  covenant  for  quiet 
enjoyment  are  prospective,  and  an  actual  ouster  or  eviction  is  necessary  to 
eonsdtnte  a  breach  of  them,  and  that  the  general  covenant  to  warrant  and 
defend  the  title '  is  in  effect  a  covenant  for  quiet  enjoyment.  Page  668.  Our 
statutory  covenant  against  incumbrances,  contained  in  the  words  '  grant,' '  bar- 
gain '  and  *  sell '  is  that  the  real  estate  was  at  the  tmie  ot  the  execution  of  such 
conveyance  free  from  incumbrance.  The  difficulty  which  exists  when  the 
incumbrance  is  of  a  kind  which  does  not  affect  the  possession  of  the  grantee, 
•8  in  case  of  a  mortgage  or  a  judgment  lien,  which  must  be  extinguished  by 
the  grantee  before  he  can  claim  more  than  nominal  damages,  is  not  encoun- 
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tered  when  the  incumbrance  is  such,  that  as  in  the  case  at  bar  and  in  Kellogg: 
V.  Malin,  supra,  the  entire  damages  cooid  at  once  be  ascertained  and  assessed 
to  the  grantee,  and  there  is  no  way  of  removing  it  but  hj  purchase.  While  it 
exists,  the  covenantee  cannot  have  the  possession  of  that  portion  of  the  land." 

In  Fuller  v.  Jillette,  9  Biss.  296,  it  was  said:     "  The  covenant  that  the  land, 
was  free  from  all  incumbrances  was  not,  according  to  the  general  current  of 
American  authority,  one  that  runs  with  the  land. "    And  so  a  liability  on  a. 
covenant  against  incumbrances,  to  pay  taxes,  was  held  to  be  merely  personal. . 

To  the  same  effect,  Orabery.  Duncan,  79  Ind.  565.  So  in  Chapman  v.  Kim-, 
ball,  7  Neb.  899.  The  court  eaXd:  "  The  covenant  against  incumbrances  is  in, 
the  present  tense,  'that  said  premises  are  free  from  incumbrance.'  If  the 
taxes  in  question  actually  existed  as  a  lien  against  the  land  in  question,  at  the 
time  of  the  conveyance,  the  covenant  was  broken  at  that  time,  and  a  cause  of 
action  at  once  accrued  in  favor  of  the  covenantee  for  his  damages.  8  Washb. 
Beal  Prop.  (4th  ed.),  449;  MorrUon  v.  Undemoood,  20  N.  H.  869;  PUUbury  v^ 
MiteheU,  5  Wis.  17. 

**  In  Foale  v.  Bumet,  10  Ohio,  888;  B.  c,  86  Am.  Dec  90,  a  different  con- 
clusion was  reached.  The  court  say:  '  If  the  first  grantee  continues  in  posses- 
sion of  the  land  while  his  title  remains  undisturbed,  and  conveys  to  a  subse- 
quent grantee,  in  whose  time  an  outstanding  incumbrance  is  enforced  against 
the  land,  justice  requires  that  this  subsequent  grantee  should  have  the  benefit 
of  the  covenant  against  incumbrances  to  indemnify  himself.'  No  case  ia 
cited  by  the  court  in  support  of  its  position  except  that  of  Backus  v.  McCay^ 
8  Ohio,  211;  s.  c,  17  Am.  Dec.  585.  In  that  case  the  court  say:  '  If  the  grantor,- 
at  the  time  of  executing  the  conveyance,  was  in  possessipn  of  the  land,  either 
as  disseisor  or  under  color  of  title,  it  cannot  be  said  that  he  was  not  seised  of 
an  estate  in  the  premises.  When  the  grantor  is  not  seised,  either  in  deed  or  ia 
law,  at  the  time  of  conveying,  the  covenant  of  seisin  must  be  broken  at  thc^ 
moment  of  executing  the  deed  containing  it,  and  becomes  thereby  a  mere  chose 
in  action,  and  no  longer  annexed  to  or  passing  with  the  land.'  To  the  same 
effect,  see  also  Devare  v.  Sunderland,  17  Ohio,  60;  s.  c;  49  Am.  Dec  442. 

'*  Where  a  covenant  is  broken  at  the  time  of  the  execution  of  the  deed,  it 
does  not  run  with  the  land.  The  obligation  is  merely  personal,  and  is  limited 
to  the  parties  of  the  covenant,  and  confers  no  right  of  action  on  subsequent 
purchasers  of  the  estate.  Collier  v.  Gamble,  10  Mo.  467;  Moeely  v.  Hunter, 
18  Mo.  822;  Carter  v.  Denman,  8  Zab.  260;  MUcheU  v.  PUlebury,  5  Wis.  407; 
Bvoalsey  v.  Brooks,  80  Vt.  692;  Richardson  v.  Door,  5  Vt.  9;  Young  v.  Baincoek„ 

7  C.  B.  810;  Beddoe*s  Ex.  v.  Wadsworth,  21  Wend.  120;  McCartney  \,  Leggett„ 

8  Hill,  134;  WhUney  v.  Dinsmore,  6  Cush.  128;  1  Smith  Lead.  Cases,  200." 
Followed  in  Davidson  v.  Cox,  10  Neb.  150. 

Washburn  (8  Real  Prop.,  4th  ed.,  465),  says:  "It  would  seem  therefore 
that  the  covenant  against  incumbrances  may  run  with  the  land,  and  may  be- 
sued  by  whoever  is  the  owner  of  the  land,  if  the  same  be  not  in  fact  broken 
until  such  owner  shall  have  acquired  title  to  such  premises,  provided  the 
incumbrance  shall  be  of  such  a  nature,  that  where  it  takes  effect  to  impair  the 
Talue  of  the  premises,  it  relates  back  to  the  time  of  making  the  deed  and 
covenant." 


NOVEMBER  TEEM,  1885.  167 

Mackin  y.  People. 

Wanrsffifcy.  The  covenant  of  wanantj  runs  with  the  land.  8  Wash.  Real. 
Prop.,  4j89;  Bawie  Gov.  852. 

Seiain.  The  covenant  of  seisin  rans  with  the  land.  Kingdom  y.  NoUle,  1 
M.  k  S.  355;  OoUman  v.  Lyman,  ^  Ind.  289;  Kneedler  v.  Sharp,  86  Iowa,  286; 
Bkhard  v.  Bent,  58  DL  45;  8.  c,  14  Am.  Bep.  1.  So  in  Ohio  where  the  cove- 
nanter was  in  possession  at  the  time  of  granting,  hat  not  otherwise.  Baekui 
V.  McCoy,  8  Ohio,  211;  s.  c,  17  Am.  Dec.  585.  But  it  has  heen  held  that  this 
covenant  does  not  run  with  the  land  in  anj  case.  MUcheU  v.  Warner,  5  Conn. 
497;  Clark  v.  Swift,  3  Mete  890;  Kane  v.  Sanger,  14  Johns.  89;  Chapman  v. 
Hotmee,  5  Halst  20;  QarfiM  v.  WiUiami,  2  Vt.  827.    See  8  Wash.  Real  Prop. 

"To  entitle  it  to  run  with  the  land,  a  covenant  must  affect  the  nature, 
qualitj  or  value  of  the  property  conveyed  (Piatt  Gov.  461 ;  Greenl.  Cruise,  758 
a);  independentlj  of  collateral  drcumstances,  or  must  affect  the  mode  of  enjoj- 
ing  it  (10  East.  180;  6  G.  £.  Green,  188),  or  of  occupying  it  jimmediatelj  not  re- 
motelj  (Piatt  Gov.  68;  Sheph.  Touchst.  161);  it  must  concern  the  thing  granted 
and  tend  to  its  support  (Sheph.  Touchst.  171;  C.  &  N.  824),  though  it  need 
not  necessarily  he  done  on  the  land  granted  (17  Wend.  486);  and  must  aocom- 
panj  the  seisin.  One  other  qualitj,  an  important  one,  of  such  covenants,  is 
Uiat  thej  must  he  prospective  (5  Rep.  16;  1  Mete.  450),  for  in  the  very  nature 
of  them,  if  in  praeenii^  they  are  personal  (2  Gr.  Cruise,  222);  the  owner  must 
be  benefited  or  burdened  as  such  (5  Bam.  &  Ad.  11).  And  whenever  these 
tests  are  not  apparent,  it  would  seem  to  be  perfectly  legitimate  to  consider  the 
intent  of  the  parties  to  the  covenant  (57  N.  Y.  684;  88  Barb.  514;  Wash.  Eas. 
102),  for  sometimes  the  covenant  will  fail  to  be  effectual  if  that  cannot  be  car- 
ried out."    15  Alh.  Law  Jour.  504. 

See  Smith  v.  Barrie,  poet. 
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(IDB  111.  813.) 

Oriminal  law — perfury — privileged  teeHmony. 

Where  a  witness  voluntarily  testifies  to  matters  concerning  which  he  might 
refuse  to  answer  on  the  ground  that  his  answer  might  tend  to  criminate  him, 
he  may  be  punished  for  perjury  if  his  testimony  is  willfully  false. 

/^ONVIOTION  of  perjury.    The  opinion  states  the  pomt. 

John  O.  Richberg  and  Efn^y  A.  Siorrs,  for  plaintiff  in  error. 

Geo.  Hunt,  attorney-general,  Julius  8.  Orinmtt,  States  attorney, 
and  Stiles  &  Lewts,  lor  people. 
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Scott,  J.  [Omitting  other  points.]  Complaint  is  made  that 
defendant  was  asked  the  direct  question  whether  he  ordered  the 
spurious  ballots,  and  whether  he  reoeiyed  them  after  they  had  been 
engrayed  and  printed.  Doubtless  the  same  questions  in  substandl^ 
were  asked  of  the  printers  and  the  engrayer  all  of  whom  answered 
without  hesitation  what  connection  they  had  with  them.  Had  de- 
fendant been  guiltless  of  any  criminal  use  to  be  made  of  such  spu- 
rious ballots  thereafter,  he  could  haye  answered  as  freely  as  did 
the  other  witnesses,  and  no  one  would  haye  pretended  any  charge 
against  him  was  being  inquired  into  by  the  grand  jury.  Assuming 
the  answers  to  the  questions  propounded  to  defendant  would  have 
disclosed  criminal  conduct  on  his  part,  it  was  his  priyilege  to  de- 
cline to  answer,  and  his  refusal  could  not  haye  been  made  the  basis 
of  any  prosecution  against  him. .  Of  course  no  one  can  be  com- 
pelled to  giye  eyidence  against  himself,  and  the  law  secures  to 
eyery  one  when  testifying  in  any  legal  proceeding,  whether  before 
the  grand  jury  or  in  the  trial  court,  the  priyilege  to  answer  or 
to  decline  to  answer,  if  in  his  opinion  the  answers  to  the  questions 
would  tend  to  disclose  matters  that  might  criminate  him.  The 
priyilege  secured  is  howeyer  a  personal  one,  and  if  he  shall  waiye 
it,  and  elect  to  testify,  he  must  do  so  with  as  much  truth  and 
candor  as  if  testifying  concerning  other  matters  as  to  which  he  is 
bound  to  answer,  and  if  his  testimony  is  willfully  false,  perjury 
may  be  assigned  upon  it.  SCaie  y.  Maxwell,  28  La.  Ann.  361.  It 
has  been  held  that  eyen  where  a  party  is  erroneously  sworn  in  his 
own  behalf,  perjury  might  be  assigned  upon  his  testimony,  if  false. 
Chamberlain  y.  People,  23.  N.  T.  85. 

The  cases  cited  by  counsel  for  defendant  on  this  branch  of 
the  case  are  either  not  analogous  or  are  not  in  point.  The 
case  of  Dtyyle  y.  State,  17  Ohio,  222,  simply  holds  an  indictment 
found  by  a  grand  jury  composed  of  less  than  fifteen  persons  haying 
the  qualifications  required  by  the  statute  of  that  State,  is  not  suf- 
ficient to  put  the  accused  on  trial,  and  that  a  plea  to  the  indict- 
ment, that  one  of  the  grand  jurors  did  not  possess  the  requisite  statu- 
tory qualifications,  is  a  good  plea  in  bar.  The  principal  point  de- 
cided in  United  States  y.  Coolridge,  2  OalL  364,  is  that  the  grand  jury 
haying  receiyed  the  testimony  of  a  person  not  under  oath,  the  indict- 
ment was  quashed,  as  haying  been  irregularly  found.  Whether 
the  doctrine  of  that  case  is  good  law  or  not,  it  has  no  sort  of  appli- 
cation  to  the  point  made  in  the  case  being  considcied.     The  ease 
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of  SkUe  T.  Proisethf  16  Minn.  296,  is  not  sufficiently  analogous  in 
its  facts  to  be  an  authority  in  point.  In  that  case  defendant  was 
indicted  for  leoeiying  greater  fees  than  are  allowed  by  law  for  his 
se^ces  as  justice  of  the  peace,  and  it  was  stipulated  **  the  grand 
jury  required  the  defendant  to  attend  and  be  examined  before  them 
as  a  witness,  touching  the  charge  or  matters  set  forth  in  the  indict- 
ment, and  that  in  pursuance  thereof  said  defendant  did  so  attend 
before  the  said  grand  juiy,  and  was  examined  as  a  witness  by  them 
touching  the  said  charge  and  matter  and  that  his  name  is  inserted  as  a 
iritness  at  the  foot  of  the  indictment.''  It  was  held  the  indictment 
under  the  &cts  as  stated  under  the  stipulation,  should  be  set  aside. 
But  that  is  not  the  case  here.  There  can  be  no  pretense  defendant 
was  examined  by  the  grand  jury  that  made  the  presentment  of  the 
indictment  against  him,  touching  any  charge  of  perjury  that  had 
been  made  against  him.  No  such  question  was  being  considered 
w^hen  his  alleged  false  testimony  was  given.  Other  matters  were 
being  inyestigated  by  the  grand  juiy,  and  not  the  charge  con- 
tuned  in  the  present  indictment.  The  case  of  United  SttUes  y. 
FarringUmy  5  Fed.  Rep.  343,  has  been  examined,  and  it  is  not 
thought  to  be  sufficiently  analogous,  either  as  to  the  facts  or  prin- 
ciples discussed,  to  be  an  authority  in  support  of  the  position  taken 
OD  behalf  of  defendant.  Judgment  affirmed. 
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016  UL  881.) 

PurtnerMp — HabiUiff  of  one  partner  for  anather^e  fnoKetoue  proteeution. 

One  partner  is  not  liable  for  a  malidous  prosecution  bj  his  copartner,  where 
he  did  not  know  of  or  consent  to  it,  and  it  did  not  benefit  the  firm.* 


M 


ALIGIOIJS  prosecution.     The  opinion  states  the  case.     The 
plaintiff  had  judgment  below. 


S^uman  d  Defreee^  for  appellant. 

Abbott,  Oliver  d  Showalter,  for  appellee. 

Orajg,  J.    This  was  an  action  brought  by  A.  E.  Barker,  in  the 
Superior  Oourt  of  Oook  county,  against  O.  L.  Rosenkrans  and  J, 

*See  ffynie  v.  Brwin  (28  S.  G.  226),  55  AmTRep.  15. 
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H.  Weber,  to  recover  damages  for  an  alleged  malicious  prosecation 
and  false  imprisonment.  A  trial  of  the  cause  before  a  jury  resulted 
in  a  verdict  and  judgment  in  favor  of  the  plaintiff  for  t2,0()0. 
The  defendants  appealed  to  the  Appellate  Court,  where  the  judg- 
ment was  affirmed. 

The  facts  out  of  which  this  litigation  grew,  so  far  as  is  necessary 
to  state  them,  are  substantially  as  follows:  In  1882  Barker  resided 
in  Iowa,  and  was  engaged  in  a  small  way  in  the  jewelry  business. 
In  the  latter  part  of  the  year  he  bought  a  bill  of  goods  of  Bosen- 
krans  &  Weber,  of  Chicago,  amounting  to  1350.  The  goods  were^ 
sold  by  a  travelling  man  named  Johnson.  When  the  bill  became* 
due,  $100  was  paid,  but  no  part  of  the  balance  has  ever  been  paid. 
Bosenkrans  resided  in  Wisconsin,  and  did  business  in  Milwaukee, 
but  at  the  same  time  he  was  a  partner  in  the  jewelry  business  of 
Bosenkrans  &  Weber,  in  Chicago,  the  firm  being  composed  of 
Bosenkrans  and  Lucy  B.  Weber,  who  was  the  wife  of  J.  H.  Weber. 
J.  H.  Weber  had  the  general  management  of  the  business  of  this- 
Chicago  firm.  On  or  about  the  1st  of  February,  1883,  the  bill  of 
goods  remaining  unpaid,  Johnson,  who  had  sold  the  goods,  induced 
Barker  to  visit  ChicagOj  under  the  pretense  that  he  would  enter 
into  partnership  with  him  in  the  jewelry  business,  in  Chicago. 
Upon  the  arrival  of  Barker,  Weber  was  notified  by  Johnson  of  the^ 
arrival,  and  on  the  5th  day  of  February,  1883,  Weber  filed  a  peti- 
tion and  obtained  an  order  for  a  writ  of  ne  exeai.  The  writ  was- 
issued  and  placed  in  the  hands  of  the  sheriff,  who  arrested  Barker, 
and  held  him  in  custody  ten  or  twelve  hours,  when  he  was  released 
on  bail.  Subsequently,  and  on  the  17fch  day  of  March,  1883,  on 
demurrer,  the  petition  was  dismissed.  It' does  not  appear  that 
Bosenkrans  had  any  knowledge  that  the  proceeding  had  been  insti-^ 
tuted  against  Barker,  until  about  the  1st  day  of  April,  1883,  and 
at  this  time  the  petition  for  a  ne  exeai  had  been  held  bad  on 
demurrer,  and  dismissed,  and  Weber  bad  then  or  few  days  there- 
after appealed  to  the  Appellate  Court.  When  Bosenkrans  learned 
what  had  been  done,  he  notified  Weber  that  it  was  wrong,  and 
advised  the  dismissal  of  the  appeal  from  the  Appellate  Court,  and 
under  his  advice  no  further  steps  were  taken  to.  prosecute  the- 
appeal. 

At  the  request  of  plaintiff  the  court  instructed  the  jury:  ''If 
Bosenkrans  became  acquainted  with  the  facts  in  the  matter  about 
the  last  of  March,  1883,  that  being  so  informed  as  to  said  facts- 
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attending  the  commencement  of  said  proceeding,  said  fiosenkrana 
goffered  said  proceedings  to  be  continued  in  the  courts,  through 
the  medium  of  an  appeal,  and  did  not  in  any  way  discountenance 
said  proceedings  or  put  a  stop  to  the  same,  then  the  court  instructa 
the  jury  that  if  they  find  from  the  eyidence  that  said  ne  exeat  pro- 
ceeding was  instituted  maliciously  and  without  probable  cause,  and 
said  Boeenkrans  was  so  informed,  but  allowed  the  ne  exeat  case  to 
proceed,  then  all  such  facts,  if  the  jury  so  believe,  may  be  taken 
into  consideration  in  determining  whether  said  Bosenkrans  ratiOed 
and  approved  of  the  arrest  of  said  Barker,  and  if  he  did  so  approve 
and  ratify  the  arrest  of  said  Barker,  then  he  would  be  equally  liable 
with  Weber,  if  said  arrest  was  made  maliciously  and  without 
probable  cause.''- 

The  court  also  instructed  the  jury  that  if  they  find  the  defend* 
ants  guilty,  under  the  evidence,  that  the  arrest  was  malicious  and 
without  probable  cause,  and  that  plaintiff  has  sustained  actual 
damages  then  in  assessing  damages,  they  are  not  limited  to  com* 
pensation  for  actual  damages  sustained,  but  may  give  exemplary 
or  yindictive  damages.  These  instructions  are  claimed  to  be: 
erroneous  as  to  the  defendant  Rosenkrans. 

An  instruction  which  is  not  based  on  the  evidence  in  the  case  ia 
improper,  and  should  not  be  given.  It  is  liable  to  mislead  the 
jury,  and  usually  results  in  a  wrong  verdict.  As  to  the  first 
instruction,  supra,  we  find  no  evidence  in  the  record  upon  which 
it  could  fairly  be  predicated.  Rosenkrans  testified,  and  in  this  he 
is  corroborated  by  other  evidence,  that  when  he  came  to  Chicago 
and  learned  for  the  first  time  of  the  proceedings,  he  notified  Weber, 
who  was  in  charge  of  the  matter,  that  it  was  wrong,  and  the  appeal 
onght  to  be  dismissed.  Here  he  not  only  failed  to  sanction  and 
approve,  but  condemned  what  had  been  done,  and  under  his  direc- 
tion no  further  steps  were  taken  to  prosecute  the  appeal.  The 
conduct  and  acts  of  Rosenkrans  contain  no  element  of  approval, 
and  the  instructions,  based  upon  the  theory  of  an  approval,  in  the 
absence  of  any  evidence  to  sustain  such  a  theory,  could  do  no  less 
than  mislead  the  jury. 

As  respects  the  other  instruction,  we  are  of  opinion  as  to  Rosen* 
krans  it  is  erroneous.  It  is  not  claimed  that  he  ordered,  advised 
or  directed  the  arrest,  or  that  he  even  knew  of  the  occurrence- 
until  after  the  proceedings  in  the  ne  exeat  case  had  been  dismissed. 
The  claim  is,  that  after  knowledge  of  the  arrest  he  approved  what 
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had  been  done.  If  such  was  the  case  he  wonld  only  be  liable  for 
the  real  injuiy  sostained,  and  not. for  yindictive  damagesy  as  held 
in  Orutid  y.  Van  Vleck^  69  ILL  478.  But  under  the  instraction  the 
jary  were  directed  that  each  defendant  was  liable  for  actual  and 
yindiotiye  damages. 

It  is  howeyer  claimed  by  appellee  that  Bosenkrans  is  liable  upon 
either  one  of  two  grounds:  Firsts  because  those  who  caused  the 
arrest  were  servants  or  agents  of  Bosenkrans,  acting  within  the 
«cope  of  their  agency;  and  second,  the  wrongful  proceeding  was 
instituted  for  Bosenkrans,  and  in  his  name,  and  when  he  became 
4iware  of  what  had  been  done  he  ratified  it  Weber,  who  caused 
the  arrest  of  Barker,  was  not  in  fact  a  partner  of  Bosenkrans,  but 
he  acted  for  his  wife,  who  was  the  partner,  and  so  far  as  the  acts 
•are  concerned,  they  may  be  regarded  as  the  acts  of  Bosenkrans' 
partner.  In  many  respects  one  partner  is  the  agent  of  the  other. 
In  the  purchase  and  sale  of  goods  within  the  scope  of  the  partner- 
43hip  business,  the  acts  of  one  may  be  regarded  as  the  acts  of  both. 
In  such  cases  the  one  that  transacts  the  business,  acts  for  himself 
and  in  the  capacity  as  agent  of  the  other,  and  in  that  capacity  he 
binds  himself  and  also  binds  his  partner.  By  entering  into  part- 
nership, each  party  reposes  confidence  in  the  other,  and  constitutes 
him  his  general  agent  as  to  all  partnership  concerns.  Gow  Partn. 
^2.  But  the  question  inyolved  here  is  not  as  to  the  liability  of  one 
partner  for  the  contracts  of  the  other,  but  it  is  whether  one  part- 
ner may  be  liable  in  damages  for  the  wrongs  of  the  other.  Mr. 
GoUyer,  in  his  work  on  Partnership,  section  457^  says:  ^'A 
learned  writer  observes,  that  though  partners  are  in  general  bound 
by  the  contracts,  they  are  not  answerable  for  the  wrongs  of  each 
other.  In  general,  acts  or  omissions  in  the  course  of  the  partner- 
ship trade  or  business,  in  violation  of  law,  will  only  implicate  those 
who  are  guilty  of  them.''  And  in  1  Lindley  Part.»  bk«  2,  chap.  1, 
%  4,  the  author  says:  ''As  a  rule  however,  the  willful  tort  of  one 
partner  is  not  imputable  to  the  firm.  For  example,  if  one  partner 
maliciously  prosecutes  a  person  for  stealing  partnership  property, 
the  firm  is  not  answerable  unless  all  the  members  are  in  fiict  privy 
to  the  malicious  prosecution."  In  Gilbert  v.  Emmons,  42  111.  143, 
where  a  question  arose  as  to  the  liability  of  one  partner  for  the  act 
of,  the  other  in  causing  the  arrest  of  a  person  charged  with  larceny 
of  money  belonging  to  the  firm,  it  was  held  that  the  mere 
knowledge  and  consent  of   one  partner,  that  the  other  should' 
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haye  the  person  accused  arrested,  would  not  render  the  partner 
so  knowing  and  consenting  liable  to  an  action  for  malicions 
prosecution.  It  was  necessary  that  the  consent  should  be  of  such 
a  character  as  to  amount  to  advice  and  co-operation.  In  Orund 
7.  Van  Vleck,  69  HL  478,  a  question  arose  as  to  the  liability  of 
one  partner  for  the  tort  of  the  other,  and  it  was  held  that  one 
partner  cannot  inyolye  another  in  a  trespass  unless  in  the  ordinary 
course  of  their  business,  and  in  a  case  where  the  trespass  is  in  the- 
nature  of  a  taking  which  is  available  to  the  partnership;  and  in 
such  case,  to  render  the  partner  liable  who  did  not  join  in  the  com- 
mission of  the  trespass,  he  must  afterward  have  concurred,  and  re- 
ceived the  benefit  of  it.  Here  no  part  of  the  debt  was  collected  by 
the  commencement  or  prosecution  of  the  proceedings  against 
Barker,  and  it  is  not  claimed  that  a  liability  exists  on  account  of 
receiving  any  benefit  from  the  arrest,  and  if  Rosenkrans  is  to  be 
held  liable,  it  is  upon  the  ground  that  he  was  a  member  of  the  firm 
which  instituted  the  suit  and  caused  the  arrest.  This,  under  the 
authorities  cited,  cannot  be  done. 

As  to  the  second  ground  relied  upon  by  appellee,  ratification, 
what  was  said  in  passing  upon  the  instructions  given  for  appellee 
IB  sufficient  to  dispose  of  that  matter,  and  no  further  discussion  of 
the  subject  is  deemed  necessary. 

[Minor  point  omitted.] 

For  the  errors  indicated,  the  judgment,  of  the  Appellate  Gourt 
will  be  reversed,  and  the  cause  remanded  to  the  Superior  Gourt  for 
further  proceedings  consistent  with  this  opinion. 

Judgment  rmmraed. 


OmoAGO  AKD  Wbstbbn  Indiana  Railboad  Gompany  y.  En- 

GLBWOOD  GONNBOTINO  RAILWAY  GOMPANY. 

(115  ni.  87S.) 

BaiSI/road$ — er&uiikg  cfthen  —  eminent  domain  —  damagm. 

Where  one  railroad  company  seeks  to  acquire  a  right  of  way  across  the  tracks 
ot  another,  although  it  stipulates  to  construct  and  maintain  all  necessary 
frogs  and  crossings,  jet  the  other  may  show  and  recover  for  injury  to  the^ 
Talue  of  the  road  and  its  capacity  to  do  business. 
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ACTION  for  damages.    TThe  head-noie  shows  the  point'  The 
plaintiff  had  judgment  below. 

*  • 

CharUs  M.  Osborn,  for  appellant  '       .  -. 

R.  Biddle  Roberts,  Frank  J.  Loesch  and  Willard  d  Drigga,  for 
appellee. 

MuLKBY,  0.  J.  A  reversal  of  the  jndgmtat  in  this  case  is  urged  on 
several  grounds,  but  as  one  of  them  is  deemed  sufScient,  it  will  not- 
be  necessary  to  consider  the  others. 

Appellee,  having  stipulated  to  ''put  down  at  its  own  expense, 
and  thereafter  keep  and  maintain  in  good  repair  and  condition,  all 
necessary  frogs  and  crossings  for  its  two  main  tracks  across  the 
tracks  of  appellant,"  the  court  on  the  trial  excluded  all  evidence 
from  the  jury  tending  to  show  that  either  the  value  of  respondent's 
road,  or  its  capacity  to  do  the  business  of  the  company,  would  be 
impaired  by  the  proposed  crossing,  in  short,  the  court  ruled,  in 
>effect,  that  the  respondent  was  only  entitled  to  nominal  damages. 
The  ruling  of  the  court  in  this  respect,  when  formulated  into  a 
•distinct  proposition,  seems  to  be  this:  A  railway  company  may 
locate  its  tracks  across  the  road  of  another  company  at  any  point  it 
pleases,  and  without  regard  to  the  effect  it  will  have  on  the  value 
of  the  road  to  be  crossed,  or  its  capacity  to  do  the  necessary  and 
legitimate  business  of  the  company  to  which  it  belongs,  and  how- 
•ever  serious  the  injury  will  be  in  these  respects  to  the  company 
whose  road  is  thus  crossed,  it  will  be  entitled  to  nominal  damages 
only,  providing  the  company  proposing  to  do  the  injury  will  stipu- 
late that  it  will  make  and  maintain  the  crossing  at  its  own  expense. 
A  law  leading  to  such  results  can  hardly  bo  distinguished,  on  prin- 
xsiple,  Irom  one  which  would  permit  a  railway  company  to  locate 
its  depot  grounds  in  the  center  of  another's  farm  upon  the  pay- 
ment of  a  copper,  or  other  nominal  sum,  provided  the  company 
would  stipulate  to  relieve  the  owner  of  the  farm  of  the  burden  of 
•erecting  and  maintaining  the  depot  buildings.  That  the  enforce- 
ment of  such  a  provision  in  the  name  of  law  would  be  simple  con- 
fiscation but  poorly  disguised,  is  manifest.  That  no  government, 
in  which  the  distinction  between  meum  and  iuum  is  recognized 
would  sanction  or  enforce  a  rule  of  that  kind,  may  well  be  as- 
sumed. 
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It  is  claimM  the  ruling  of  the  court  below  in  the  respects  stated 
IS  sustained  by  Peona  and  PeJein  Union  Ry,  Co.  y.  Peoria  arid 
Famiingion  Ry.  Co.,  105  III.  110,  and  Chicago  and  Alton  R,  Co.\. 
Jciietf  Lockport  and  Aurora  Ry.  Co.y  105  HI.  388;  s.  c,  44  Am. 
Bep.  799.  Before  remarking  upon  these  cases  it  is  proper  to  call 
attention  to  the  case  of  Lake  Shore  and  Michigan  Southern  Ry.  Co. 
T.  Chicago  and  Western  Indiana  R.  Co.y  97  III  506.  A  bill  was 
filed  by  the  appellant  in  that  case  to  enjoin  the  present  appellant 
from  prosecuting  a  condemnation  suit  commenced  by  it  in  the 
County  Court  of  Gook  county,  to  obtain  the  right  of  way  across 
•certain  grounds  and  tracks  of  the  complainant  in  the  city  of  Chicago. 
The  chief  grounds  relied  upon  for  a  perpetual  injunction  in  that  case 
were,  that  the  crossing  of  the  complainant's  tracks  by  the  defendant's 
trains  would  so  interfere  with  the  running  of  complainant's  trains  as 
to  greatly  embarrass  its  business,  and  subject  it  to  immense  losses 
that  could  not  be  accurately  determined  or  compensated  for  in  an 
action  at  law.  It  was  further  urged  upon  the  argument,  that  inas- 
much as  the  Eminent  Domain  Act  did  not  make  any  provision  as 
to  the  manner  or  place  of  crossing  other  roads,  it  was  inoperative 
and  void;  that  the  legislature  could  not  have  intended  to  put  it 
in  the  power  of  a  company  seeking  a  crossing  over  another's  tracks, 
to  practicallY  ruin  the  business  of  the  latter,  and  consequently  the 
value  of  its  road  as  a  property;  that  such  a  power  would  be  dan- 
gerous to  the  rights  of  other  corporations  and  the  interests  of 
the  public.  This  court,  in  the  opinion  filed  in  the  case,  conceded 
that  a  railway  company  seeking  to  cross  the  road  of  another  com- 
pany has,  under  our  statute,  the  right  to  determine  both  the  place 
and  manner  of  crossing,  and  in  answer  to  the  argument  that  such 
a  power  might  be  arbitrarily  and  wantonly  exercised,  said:  '^  The 
security  against  a  wanton  and  arbitrary  exercise  of  this  power  upon 
mere  whim  or  caprice,  and  that  in  all  cases  the  point  and  manner 
of  taking  selected  will  be  that  least  injurious  to  the  owner  and  yet 
suited  to  the  public  necessity,  is  found  in  the  fact  that  such  corpo- 
rations will  be  induced  by  considerations  of  their  own  best  inter- 
ests, to  select,  in  making  such  crossings,  that  practical  place  and 
that  practical  mode  which  will  be  the  least  detrimental  to  the 
owner,  because  the  corporation  so  selecting  is  required  by  law  to 
make  to  the  owner  full  compensation,  and  the  more  injurious  to 
the  owner  the  place  selected  and  the  mode  chosen,  the  greater  will 
be  the  amount  of  necessary  compensation  to  be  paid."    This  Ian- 


176  ILLINOIS, 


Chicago  and  Western  Indiana  R.  Co.  ▼.  Englewood  Connecting  Rj  Co. 

guage,  when  considered  in  the  light  of  the  facts  in  that  case,  and 
the  argument  that  was  then  pressed  upon  the  court,  leaves  no  doubt 
as  to  what  was  meant.  The  obvious  and  palpable  meaning  of  it 
isy  that  the  appellee  in  that  case  would  be  liable  to  the  appellant  ia 
the  condemnation  proceedings  sought  to  be  enjoined,  for  all  dam* 
ages  directly  resulting  to  it  from  the  making  or  using  of  the  cross- 
ing in  question,  whereby  the  value  of  its  property  was  diminished 
or  its  facilities  materially  impaired  for  the  transaction  of  its  own 
business.  To  put  any  other  construction  upon  what  was  said  would 
be  doing  violence  to  the  language  then  used. 

We  will  recur  now  to  the  two  cases  above  mentioned,  and  cited 
by  appellee's  counsel  as  sustaining  the  view  taken  by  the  trial 
court     So  far  as  the  case  of  Chicago  and  Alton  R.  Co.  v.  Joliot^ 
Lochport  and  Aurora  By.  Co.  is  concerned,  that  simply  holds  that 
damages  which  result  from  the  stopping  of  trains  before  making  a 
railroad  crossing,  in  conformity  with  the  requirements  of  the  stat- 
ute, cannot  be  treated  as  an  element  of  damages  in  a  condemnation 
proceeding,  on  the  ground  that  the  statute  is  a  mere  police  regula- 
tion, liable  to  be  repealed  at  any  term.     We  certainly  see  nothing 
in  this  that  sustains  appellee's  position.    Peoria  and  Pekin  Union 
Ry.  Co.  V.  Peoria  and  Farmington  Ry.  Co.  eupra,  follows  the  other 
case  in  the  respect  we  have  stated.     But  it  does  something  more. 
It  expressly  holds  that  in  cases  of  this  kind  damages  are  recover, 
able  for  such  injuries  ^'  as  depreciate  the  value  of  the  property, 
whether  by  taking  a  portion  of  it,  or  rendering  the  portion  left  less 
useful,  or  in  case  of  a  railroad  company  or  other  corporate  body, 
less  capable  of  transacting  its  business,  such  a  hindrance  and  incon- 
venience as  occasion  loss,  or  diminish  and  limit  its  capacity  to 
transact  its  business,  by  decreasing  the  power  to  transact  as  much, 
or  by  necessarily  increasing  the  expense  of  what  may  be  done, 
although  not  diminished."    The  test  given  in  this  case  as  to 
whether  a  particular  inconvenience  or  hindrance,  resulting  from  a 
crossing  or  other  structure,  should  be  treated  as  an  element  in  the 
assessment  of  damages  is,  does  the  inconvenience  or  hindrance  in 
question  necessarily  abridge  the  owner's  capacity  without  increas- 
ing his  expenses  to  transact  an  equal  volume  of  business?    If  it 
does,  it  constitutes  an  element  of  damages,  otherwise  it  does  not, 
unless  the  value  of  the  property  itself  is  thereby  depreciated,  in 
which  case  that  is  always  to  be  taken  into  the  account  in  the  assess- 
ment of  damages. 
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The  rale  here  giyen  is  sai&cieaCIj  odourate  for  general  parpoBes, 
and  is  bat  a  repetition  of  what  was  said  in  effect,  in  Lake  8hor$ 
and  Michigan  Southern  Ry.  Oo.  y.  Chicago  and  Weelern  Indiana 
R.  Cb^  100  111.  21.  The  opinionin  that  case  contains  an  elaborate 
renew  of  the  aathorities  on  the  yerjr  question  now  ander  consider- 
ation, and  affcer  a  most  thoroa^h  examination,  aided  by  the  argn* 
menttof  some  of  the  most  eminent  counsel  in  the  State,  a  con- 
clasioa  was  reached,  which  was  then  and  is  now  belieyed  to  be  in 
consonance  with  simple  jastioe,  and  in  conformity  with  the  Oon- 
stitution  of  the  State,  and  an  unbroken  line  of  decisions  of  this 
eoort  The  case  was  afterward  most  carefully  recdnsidered,  on  a 
petition  for  sehearing,  and  the  conolasion  theretofore  reached  was 
adhered  to.  That  case  distinctly  holds^  that  where  it  is  sought  to 
lake  the  property  of  a  corporation  in  a  proceeding  of  this  kind,  the 
same  rale  is  to  be  applied  in  the  assessment  of  damages  as  is  applied 
to  an  individual  under  like  circumstances,  and  the  principles  to 
go?em  the  assessment  in  such  a  case  are  laid  down  in  clear,  une- 
quiyooal  terms.  In  that  as  in  this  case,  it  was  soaght  to  limit  the 
damages  to  the  local  direct  physical  injtiry  to  the  company^s  prop- 
erty, bat  the  attempt  was  not  successful.  Upon  this  question  it> 
was  then  said:  ^'  The  right  of  way  is  a  right  of  UBer  extending  the 
whole  length  of  the  railroad,  and  any  interference  with  it  at  any, 
point,  we  think  may  be  considered  in  connection  with  and  as  affect- 
ing it  as  an  entirety.  We  think'  it  was  competent  to  show  as 
attempted,  and  to  recover  for  damages  to  which  the  companies 
wonld  be  subjected  by  placing  obstructions  upon  the  right  of  way, 
whereby  access  to  different  parts  of  their  lines  would  ba  interfered 
with,  and  their  capacity  for  the  transaction  of  business  impaired  or 
destroyed.  *  *  *  The  limitation  of  the  recovery  of  damages 
to  those  for  the  direct  physical  injury  to  the  land  was  too  restricted 
under  the  above  cited  decisions  of  this  courts  which  are  to  the 
effect  that  there  should  be  compensation  for  all  such  incidental 
loss,  inconvenience  and  damage  which,  may  reasonably  be  expected 
to  result  ifrom  the  construction  and  use  of  the  crossing.''   , 

The  authority  of  this  case  has  never  been  questioned,  so  far  as 
Wb  are  advised,  and  the  reasoning  of  the  opinion  is  believed  to  b# 
sound  and  unanswerable,  outside  of  the  fact  that  it  is  supported  by 
the  repeated  decisions  of  this  court.  To  say  that  the  use  of  tlie 
subject  of  property  may  be  limited  or  partially  destroyed  in  the 
manner  proposed,  without  affecting  the  right  of  property  itself,  is 
Vol.  LVI  —  23 
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in  plain  terms  a  legal  absardity,  for  property  itaelf  in  a  legal  sense 
is  nothing  more  than  the  ezclosiye  right  ''  of  possessing,  enjoying 
and  disposing  of  a  thing/'  which  of  oonrse  includes  the  use  of  a 
thing.  Suppose  the  business  of  a  railway  company  requires  it  to 
use  a  particular  part  of  its  road  all  the  time,  so  that  it  could  not 
stop  without  greatly  deranging  its  business  and  subjecting  it  U> 
serious  pecuniary  losses.  Now  if  under  these  circumstances  a  new 
company  should  be  organized,  and  propose  to  run  a  number  of 
tracks  across  that  part  of  the  old  company's  line  in  constant  use^^ 
and  to  conduct  such  a  business  on  the  new  road  as  would  occupy 
the  crossing  half  the  time,  and  consequently  reduce  the  capacity  of 
that  part  of  the  old  company's  road  just  one-half,  can  it  be  doubted 
this  would  be  an  invasion  Jof  the  right  of  property  for'which^ 
under  the  Constitution  of  the  State,  compensation  would  haye  to 
be  made?  It  is  manifest  that  the  yalue  of  a  railroad  property,  out- 
side of  adyantages  of  location  and  amount  of  business  it  controls, 
consists  in  the  strength,  permanency  and  durability  of  its  struc- 
tures, and'  its  adaptability  to  and  capacity  for  doing  railroad  busi- 
ness. The  conclusion  would  therefore  seem  irresistible,  that  when- 
ever the  proposed  condemnation  and  subsequent  user  will  injuri- 
ously affect  such  a  property  in  either  of  these  respects,  the  injury 
thus  occasioned  will  form  a  proper  basis  for  the  assessment  of 
damages  in  a  proceeding  of  this  kind. 

It  follows  from  what  we  have  said  that  the  trial  court  erred  in 
its  rulings  upon  the  admission  of  testimony  touching  the  question 
of  damages,  and  for  this  error  the  judgment  is  reversed  and  cause 
remanded  for  further  proceedings  in  conformity  with  this  opinion. 

Judgmmt  r&ver$$€L 


OiTT  OF  OlNBY  ▼.    WHABF. 

(US  ni.  610.) 

MuniMpal  torponUion — UaStnJiiUy  to  lot  oansrfor  it^ury  by  ttreit  taiU§eif. 

A  town»  owning  the  fee  of  its  streets,  granted  to  a  railway  oompaoij,  legally 
aatlioriied  to  constract  a  railway  through  the  town,  the  privilege  of  laying 
the  track  through  the  center  of  a  street,  upon  condition  that  the  company 
should  grade  the  street  and  properly  plank  the  track.  The  road  was  con- 
structed, and  injury  caused  to  the  lots  of  an  adjacent  owner  by  raising  the 
street  grade  and  obstructing  his  view.  Held,  that  the  town  was  not  liable. 
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ACTION  for  injury  to  lands.    The  opinion  states  the  oase.    Th6 
plaintiff  had  judgment  below. 

Wilion  d  Hutchinson^  for  appellant 

AUen  d  Frilchey,  for  appellee. 

Craig,  J.  On  the  10th  day  of  March,  1869,  the  legislature 
passed  an  act  to  incorporate  the  Danyille,  Olney  and  Ohio  River 
Railroad  Company.  2  Private  Laws  1869,  p.  575.  Under  section 
1  of  the  act,  the  company  was  authorized  and  empowered  to  locate, 
construct  and  complete  a  railroad  from  Danville,  through  Olney, 
in  Richland  county,  to  the  Ohio  river.  On  the  11th  day  of  October; 
1881,  the  city  council  of  the  city  of  Olney  passed  an  ordinance 
granting  the  right  of  way  to  the  railroad  company  through  the 
city  of  Olney^  from  a  point  where  Gamp  avenue,  when  extended 
due  north  from  its  present  northei'n  terminus,  strikes  the  right  of 
way  of  the  Peoria,  Decatur  and  Evansville  Railroad  Company, 
thence  south  along  the  middle  of  said  Camp  avenue  to  the  south 
line  of  said  city.  The  right  of  way  was  granted  upon  certain  condi- 
tions named  in  the  ordinance  requiring  the  railroad  company  to 
grade  the  street  and  plank  the  track,  so  as  to  preserve  so  far  as 
possible  the  rights  of  the  public  in  the  free  and  uninterrupted  dse 
of  the  street  as  a  highway.  Under  the  authority  conferred  by 
the  ordinance,  the  railroad  company  entered  upon  the  street 
and  constructed  its  road,  and  the  plaintiff  being  the  owner  of 
two  lots,  occupied  as  a  residence,  abutting  on  Camp  avenue,  brought 
her  action  against  the  city  to  recover  damages  alleged  to  be  sus- 
tained in  the  depreciation  of  her  property,  occasioned  by  the  con- 
struction and  operation  of  the  railroad  over  and  along  the  street. 

It  may  be  fairly  inferred,  from  the  evidence,  that  appellee's 
property  has  depreciated  in  value  by  the  construction  and  operation 
of  the  railroad.  A  part  of  the  depreciation  arose  from  the  running 
of  trains  along  the  street,  thus  disturbing  appellee's  quiet  enjoy- 
ment of  her  property,  a  part  from  the  standing  of  trains  opposite 
appellee's  house,  thus  obstructing  her  view,  and  a  part  from  the 
fkct  that  the  railroad  company  carried  the  grade  of  the  street 
somewhat  above  level  of  appellee's  lots,  and  thereby  obstructed  the 
ingress  and  egress.  It  seems  however,  from  the  evidence,  that 
twenty-five  dollars  would  liquidate  the  damages  arising  from  a 


380  ILLI NOIS, 


city  of  Olney  v.  Wharf. 


change  of  the  grade  of  the  street.  The  main  damages  therefore 
arose  from  other  causes.  Bnt  this  is  not  a  matter  of  great  import- 
ance. The  controverted  question  in  the  case  is,  who  is  liable  for 
the  damages  sustained?  On  behalf  of  appellee  it  is  contended  that 
the  city  is  liable,  while  on  the  other  hand  it  is  contended  by  appel- 
lant that  if  a  right  of  action  exists  in  favor  of  appellee,  her  only 
remedy  is  against  the  railroad  company. 

At  the  request  of  the  plaintiff,  the  court  instructed  the  jury  that 
if  they  found,  from  the  evidence,  that  plaintiff's  property  was  dam- 
aged by  the  construction  of  the  railroad  along  the  street,  they  should 
find  for  plaintiff,  and  assess  her  damages  at  such  sum  as  the  evi- 
dence shows  the  property  has  depreciated  in  value  by  the  construe* 
tion  and  operation  of  the  road.  The  court  also  instructed  as  follows: 

''  That  when  a  city  owns  the  fee  in  a  street,  and  grants  the  right 
of  way  to  a  railroad  company  to  construct  its  railroad  upon  such 
street,  the  city  becomes  liable  to  the  owners  of  abutting  property 
for  any  damage  such  owners  may  sustain  by  reason  of  the  construc- 
tion of  said  road." 

Several  instructions  presenting  the  opposite  view,  that  the  rail- 
road company  was  not  liable  in  such  a  case,  were  asked  and  re- 
fused by  the  court. 

The  fee  of  the  street  where  the  railroad  company  was  permitted 
to  construct  the  road  was  in  the  city  of  Olney.  As  before  observed 
the  legislature  had  authorized  the  railroad  company  to  construct 
its  road  through  the  city  of  Olney.  It  was  therefore  a  duty  rest- 
ing.upon  the  city  council  of  Olney,  upon  the  application  of  the  rail- 
road company,  to  designate  a  street  upon  which  the  road  might  be 
constructed  through  the  city.  This  obligation  the  city  discharged 
by  the  passage  of  an  ordinance  authorizing  the  construction  of  the 
railroad  in  the  center  of  Camp  avenue,  a  street  eighty  feet  wide. 
The  ordinance  required  the  railroad  company  to  grade  and  drain 
the  street,  and  plank  the  cross-ties  with  plank  two-inches  thick, 
so  that  the  public  travel  on  the  street  might  not  be  hindered  or  ob- 
structed. The  ordinance  also  provided  that  the  railroad  company 
should  be  subject  to  such  police  regulations  as  might  be  enacted 
by  the  city  of  Olney,  and  if  at  any  time  the  railroad  company  failed 
or  refused  to  perform  its  several  duties  under  the  ordinance,  then 
the  right  to  use  the  street  for  railroad  purposes  should  ceaso 
and  determine.  It  will  thus  be  seen  that  the  city  of  Olney  did  not 
act  in  a  hasty  or  reckless  manner  in  conferrins:  the  rici^ht  on  the 
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nilroad  company  to  occupy  the  street,  bnt  on  the  other  hand,  in 
the  passage  of  the  ordinance  the  city  incorporated  into  the  ordi- 
nance sach  provisions  as  seemed  necessary  to  protect  the  rights  of 
property  owners  along  the  street  and  also  the  rights  of  the  public 
in  the  free  use  and  enjoyment  of  the  street  as  a  public  highway* 

Is  the  city  liable  for  damages  sustained  by  the  owners  of  property 
abutting  on  the  street,  for  granting  permission  to  the  railroad  com* 
pany  to  construct  and  operate  a  railroad  through  Olney,  as  author^ 
ized  by  an  act  of  the  legislature?  Prior  to  the  adoption  of  our 
present  Constitution  this  court  had  held,  in  at  least  two  well-con* 
sidered  cases,  that  the  property  owner  had  no  right  of  action  against 
any  person.  Moses  v.  Pittsburgh^  Ft.  Wayne  and  Chicago  Railroad 
Co.,  21  IlL  516;  Murphy  v.  City  of  Chicago,  29  111.  286.  In  the 
last  case  named  it  is  said:  ''It  is  the  settled  law  of  this  court,  as 
weU  as  in  most  of  the  other  States  of  the  Union,  that  it  is  a  legiti- 
mate use  of  a  street  or  highway  to  allow  a  railroad  track  to  be  laid 
down  on  it,  and  for  doing  so  the  city  is  not  liable  for  any  damages 
which  may  accrue  to  individuals.''  In  the  other  case  cited,  which 
was  a  bill  against  the  railroad  company  to  enjoin  it  from  construct- 
ing the  road  on  a  street,  it  was  held  that  the  property  owners  could 
not  enjoin  the  laying  of  tracks,  nor  recover  damages  for  the  use  of 
the  street. 

Bnt  it  is  contended  that  since  the  adoption  of  the  Oonstitution  of 
1870,  m  which  it  is  provided  that ''  private  property  shall  not  be 
taken  or  damaged  for  public  use  without  just  compensation,"  the 
doctrine  of  the  cases  cited  has  been  abandoned,  and  a  new  rule  es- 
tablishedy  under  which  the  city  is  liable.  The  cases  relied  upon  by 
appellee  to  sustain  a  recovery  against  the  city  of  Olney,  are  City  of 
Pekin  v.  Brereion,  67  111.  477;  8.  c,  16  Am.  Rep.  629;  Stack  v. 
City  of  Bast  St.  Louis,  85  HI.  377;  8.  c,  28  Am.  Rep.  619,  and 
Rignsy  v.  City  of  Chicago,  102  111.  64.  The  first  of  the  cases 
named  was  an  action  brought  to  recover  damages  for  the  making  of 
deep  excavations  in  the  street  and  sidewalk  adjoining  the  lots,  so 
that  plaintiffs  were  injured  and  deprived  of  the  use  of  their  lots ; 
that  there  was  danger  that  injury  would  result  from  caving  and 
falling  of  the  street,  and  it  did  not  appear  that  the  fee  of  the  streets 
was  in  the  city.  These  were  the  facts  under  which  the  city  was 
held  liable.  It  is  plain  that  a  city  has  no  right  to  make  dangerous 
excavations  m  the  streets,  or  suffer  or  permit  others  to  so  use  the 
public  streets,  and  if  a  city  aUowed  dangerous  excavations  to  bo 
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made,  it  might  be  liable,  as  held  in  the  case  cited.  But  there  is  no 
similarity  between  that  case  and  the  one  under  consideration. 
Here  all  reasonable  precaution  was  taken  to  protect  the  rights  of 
the  public  in  a  free  and  uninterrupted  use  of  the  street,  after  the 
road  should  be  constructed,  in  the  same  manner  as  before.  The 
ordinance  which  conferred  the  right  upon  the  railroad  company  to 
use  the  street,  at  the  same  time,  required  that  it  should  be  graded,, 
drained,  and  the  ties  on  the  track  planked  with  two-inch  plank. 
Again  as  the  fee  of  the  street  was  not  in  the  city  of  Pekin,  the  abut- 
ting land  owners  were  entitled  to  additional  compensation  when  ad- 
ditional burdens  were  imposed  as  ruled  in  Indianapolis,  Bloomington^ 
and  Western  Railroad  Co.  y.  Hartley ,  67  111.  439;  s.  cv,  16  Am. 
Bep.  624,  and  the  city,  was  powerless  to  confer  the  right  on  the 
railroad  company  to  the  use  of  the  street  for  railroad  purposes^ 
where  the  fee  of  the  street  was  in  the  land  owners,  without  com* 
pensating  them  for  the  additional  burdens  imposed. 

Stack  V.  aty  of  East  St.  Louis,  upon  examination  will  be  found 
to  have  no  bearing  here.  In  that  case  the  city  obstructed  the  street 
and  diverted  its  use  as  a  public  street  for  travel  to  another  purpose. 
Those  were  the  circumstances  under  which  the  city  was  held  liable; 
It  is  there  said:  ^'  The  city  has  no  power  to  sell,  lease  or  otherwise 
appropriate  it  to  other  purpose,  nor  can  it  be  closed  or  obstructed 
so  as  to  deprive  the  public  from  its  use  as  a  highway.  *  ^  *  It 
has  however  been  held  that  a  city  or  village  may  authorize  the  lay- 
ing of  railroad  tracks  in  their  streets,  that  such  a  use  is  not  incon- 
sistent with  the  trust  for  which  they  are  held  by  the  city.  But 
in  thus  permitting  them  to  be  used,  the  city  has  no  right  to  so  ob- 
struct the  streets  as  to  deprive  the  public  and  adjacent  property 
holders  from  their  use  as  streets."  From  this  and  indeed  from  the 
whole  tenor  of  the  decision,  it  is  apparent  that  it  has  no  bearing 
on  such  a  case  as  we  are  now  considering. 

The  other  case  {Rigney  v.  Oity  of  Chicago),  was  an  action  brought 
by  a  lot  owner  against  the  city  to  recover  damages  on  account  of 
the  construction  of  a  viaduct  across  a  certain  street,  which  pre- 
vented the  plaintiff  from  travelling  from  his  property  on  the  street. 
Here  the  street  was  obstructed,  and  the  usual  travel  from  the  plain- 
tiff's premises  was  stopped,  and  the  city  was  held  liable,  for  the 
reason  that  it  had  no  right  to  obstruct  a  public  street,  and  deprive 
(the  lot  owner  of  the  right  to  use  the  streets  for  the  purposes  for 
which  they  were  laid  out.    But  no  question  arose  in  the  case  as  to 
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the  liability  of  a  city  for  allowing  a  railroad  the  use  of  the  streets, 
as  is  here  presented,  and  the  case  has  no  bearing  on  this  case. 

This  court  has  held  in  a  large  number  of  cases  that  the  construc- 
tion and  operation  of  a  railroad  on  a  public  street,  in  a  city  or  in- 
corporated  town^  is  a  proper  and  legitimate  use  of  a  public  street. 
Onr  public  streets  in  our  cities  are  designed  for  travel,  but  the 
.  tiuTel  over  or  u^n  them  is  not  confined  to  any  one  mode  of  coii- 
Teyance.  They  may  be  used  for  the  wagon,  the  carriage,  or  cars 
'propelled  by  horse  power  or  steam.  Each  and  all  may  be  regarded 
as.a  legitimate  nse  of  the  street  by  the  public.  Here  the  city  au- 
thorized the  construction  and  operation  of  the  railroad  upon  a  pub- 
lic street,  as  it  had  a  right  to  do.  All  the  safeguards  were  thrown 
around  th6  power  conferred  which  the  nature  of  the  transaction 
seemed  to  demand,  and  if  appellee  or  any  other  lot  owner  on  the 
street  has  been  damaged  by  the  construction  or  operation  of  the 
railroad,  the  city  is  in  no  manner  liable,  but  the  liability  for  all 
damages  sustained  must  fall  upon  the  railroad  company.  There 
are  cases  where  a  city  might  properly  be  held  liable  to  respond  in 
damages  for  an  injury  resulting  from  an  act  of  the  city,  as  in  Nevins 
V,  City  of  Peoria^  41  111.  507,  but  there  is  no  similarity  between 
that  case  and  this.  Here  the  city  of  Olney  has  committed  no 
wrong,  nor  has  it  been  guilty  of  any  act  of  negligence,  and  we  per- 
ceive no  principle  upon  which  it  can  be  held  liable.  If  the  city 
had  been  guilty  of  a  tort,  or  acted  in  a  negligent  manner,  in  con- 
sequence of  which  the  appellee  had  been  damaged,  there  might  be 
some  ground  for  holding  the  city  liable;  but  such  is  not  the  case. 

The  judgments  of  the  Appellate  and  Circuit  Courts  will  be  re- 
versed, and  the  cause  remanded  for  further  proceeding  consistent 
with  this  opinion. 

Judgment  rwer$ed. 


I. 
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Kbixt  t.  Pboplb. 
(lis  m.  68a.) 

Oriminal  tmo-^$e6(md  offnue — farm&r  enwM(nu  WMkUon. 

Where  a  statute  provides  increased  punishment  for  second  and  third  off< 
of  bnrglarj,  robbery,  etc.,  and  a  person  indicted  for  robberj  pleads  not 
guiltj,  waives  a  jnry,  is  convicted,  sentenced  and  serves  ont  his  term,  ha 
may  snbaeqnentlj  be  subjected  to  an  increased  punishment  for  a  oonvictioa 
of  burglary,  although  the  former  conviction  may  have  been  enoneoiis  om 
account  of  the  waiver  of  the  Jury. 


u 


/^ONVIOTION  of  burglary.     The  opinion  states  the 

Jl  M.  LonffMecker,  for  plaintiff  in  error. 
Julius  S.  Orinnell,  State's  attorney,  for  people. 


SHBLDOKy  J.  Joseph  Kelly,  at  the  January  term,  1884,  waa 
tried  by  a  jury  in  the  Griminal  Oourt  of  Oook  county  for  burglary, 
the  indictment  containing  a  count  acting  forth  a  former  conviction 
at  the  July  term,  1882,  of  said  Kelly  for  robbery.  He  was  found 
guilty  of  burglary,  and  the  jury,  under  instruction  of  the  court, 
fixed  his  punishment  at  fourteen  years'  imprisonment  in  the  peni- 
tentiary.    The  court  sentenced  him  accordingly. 

Sereral  questions  are  raised  with  respect  to  the  act  respecting 
conviction  upon  second  and  third  offenses,  approved  June  28, 1883. 
Laws  1883,  p.  76.    That  act  in  its  first  section  is  as  follows: 

''That  whenever  any  person  having  been  convicted  of  either  of 
the  crimes  of  burglary,  grand  larceny,  horse  stealing,  robbery,  f org* 
ery  or  counterfeiting,  shall  thereafter  be  convicted  of  any  one  of 
such  crimes  committed  after  such  first  conviction,  the  punishment 
shall  be  imprisonment  in  the  penitentiary  for  the  full  term  pro- 
vided by  law  for  such  crime  at  the  time  of  such  last  conviction 
therefor;  and  whenever  any  such  person,  having  been  so  convicted , 
the  second  time  as  above  provided,  shall  be  again  convicted  of  any 
of  said  crimes  committed  after  said  second  conviction,  the  punish* . 
ment  shall  be  imprisonment  in  the  penitentiary  for  a  period  not 
less  than  fifteen  years,  provided,  that  such  former  conviction  or 
convictions  and  judgment  or  judgments  shall  be  set  forth  in  apt 
words  in  the  indictment." 
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It  ia  objected  that  the  act  is  uncoustitutiomil  iti  that  it  violates 
the  proTision  that  ■**  all  penalties  shall  be  proportioned  to  the  na- 
ture 6t  the  offense."  Sec.  11,  art.  2,  Const.  1870.  It  is  said  the 
panishmont  provided  for  by  the  act  is  not  in  proportion  t6  the  na- 
ture of  the  offense,  bat  is  because  of  a  former  conviction. for  which 
the  lierson  charged  has  paid  the  penalty.  Similar  statutes  have 
been  adopted  in  many  of  the  States,  and  they  are  upon  the  princi- 
ple that  it  is  Just  that  an  old  offender  should  be  punished  more 
severely  for  a  second  offense,  that  repetition  of  the  offense  aggra- 
vates guilt  1  Bish.  Orim.  Law,  959;  1  Whart.  Grim.  Law,  §  13. 
It  would  be  entirely  competent  for  the  legislature,  in  the  absence 
of  this  act,. to  fix  as  a  punishment  for  the  first  commission  of  any 
one  of  the  crimes  named,  the  highest  punishment  that  is  author- 
iied  by  the  act,  and  it  would  not  be  for  the  court  to  say  the  penalty 
waa  not  proportioned  to  the  nature  of  the  offense. 

It  is  nrged  that  under  this  act,  it  is  putting  the  accused  in  jeop- 
ardy twice  for  the  same  offense,  in  violation  of  section  10,  article 
i  of  the  Constitution.  There  is  no  trial  twice  for  the  same  offense, 
bat  twice  for  two  crimes  committed  at  different  times.  The  con- 
stitutional objections  are  without  force. 

It  is  next  insisted  that  under  this  act  the  second  conviction  must 
be  for  the  same  crime  the  former  conviction  was  for.  We  do  not 
so  read  the  statute.  The  language  is  most  plain,  that  whenever 
any  person  having  been  convicted  of  either  of  the  several  enumera- 
ted crimes  shall  thereafter  be  convicted  of  any  one  of  such  crimes, 
etc.  It  seems  quite  clear  that  the  second  conviction  is  not  to  be  of 
A  particular  one  of  the  crimes  —  the  one  for  which  the  former  con- 
viction was  had — but  of  any  one  of  the  crimes  named. 

The  record,  introduced  to  show  a  former  conviction  for  robbery, 
ilhows  that  the  accused  was  indicted  for  robbery  at  the  July  term 
of  court,  1882,  and  that  he  pleaded  not  guilty;  that  he  waived  the 
intervention  of  a  jury,  and  was  tried  by  the  court  without  a  jury, 
and  found  guilty  by  the  court  in  manner  and  form  as  charged  in 
the  indictment — that  is  to  say,  of  robbery — and  was  sentenced  to 
the  penitentiary  for  one  year.  It  is  insisted  this  did  not  show  a 
legal  conviction  of  robbery  —  that  the  accused  in  a  criminal  case  of 
felony  cannot  waive  a  trial  by  jury,  and  be  tried  by  consent  by  the 
tenrt,  and  upon  a  finding  of  guilty  on  such  a  trial,  be  legally  sen- 
tenced thereon.  Conceding  this  to  be  so,  and  that  a  judgment 
upon  such  a  finding  of  guilty  would  be  irregular  and  erroneous,  it 
Vol.  LVI  —  24 
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does  not  follow  that  such  conviction  was  void,  an  absolnte  nullity, 
and  not  to  be  taken  here  as  a  former  conviction.  There  is  a  dia- 
tinction  between  void  and  erroneoas;  and  the  general  rule  is  an* 
doabted,  that  where  the  court  has  jurisdiction  of  the  subject  mat- 
ter and  of  the  person,  its  judgment  in  the  case  will  not  be  .Toid^ 
although  it  may  be  erroneous^  and  that  in  a  collateral  proceeding* 
the  validitj  of  the  judgment  cannot  be  called  in  question.  In  the 
application  of  the  rule  to  the  precise  kind  of  case  which  is  here 
presented,  what  of  authority  we  have  met  with  is  not  entirely  har- 
monious. Thus  in  Windsor  v.  McVeighy  93  U.  S.  274,  in  the 
opinion  by  a  divided  court,  by  wiiy  of  illustration  of  th^  argument 
that  a  judgment  may  be  void  notwithstanding  general  jurisdiction 
of  the  subject,  in  citation  of  instances  it  is  said:  ''  So  a  departure 
from  established  modes  of  procedure  will  often  render  the  judgment 
void.  Thus  the  sentence  of  a  person  charged  with  felony,  upon 
conviction  by  the  court  without  the  intervention  of  a  jury,  would 
be  invalid  for  any  purpose,"  no  authority  being  cited.^  In  Gommof^ 
wealth  V.  O^Brien,  12  Gush.  84,  in  sustaining  a  verdict  of  guilty 
tendered  in  a  case  of  misdemeanor,  where  the  defenduit  had  con» 
sented  to  a  trial  by  eleven  jurors,  which  was  made  a  ground  of  ex* 
ception,  it  was  said,  ''as  it  did  not  affect  the  jurisdiction  of  the 
court,  the  exception  was  one  that  the  accused  might  waive. -'  So 
in  the  recent  case  of  Lower y  v.  Howard^  decided  hj  the  Supreme 
Court  of  Indiana,  103  Ind.  440,  where  upon  a  plea  of  guilty  to  an 
indictment  for  murder,  the  court  fixed  the  punishment  at  impris- 
onment in  the  State's  prison  for  life,  and  so  sentenced  the  prisoner, 
when  under  the  law  a  jury  should  have  assessed  the  punishment  to 
suffer  the  penalty  of  death,  or  be  imprisoned  in  the  State's  prison 
for  life,  it  was  held  that  the  judgment  of  the  court  was  erroneous, 
but  that  it  was  not  void.  And  in  Ex  parte  Bond,  9  S.-  C.  80,  where 
a  prisoner  was  convicted  of  assault  with  intent  to  kill,  and  sen- 
tenced to  confinement  in  the  penitentiary,  when  the  offense  waa 
not  punishable  by  confinement  in  the  penitentiary,  it  was  held  that 
the  sentence  was  not  void,  but  only  erroneous.  In  Ex  parte  Wat^ 
kins,  3  Pot.  193,  Marshall,  0.  J.,  said:  ''An  imprisonment 
under  a  judgment  cannot  be  unlawful  unless  that  judgment  be  ml 
absolute  nullity,  and  it  is  not  a  nullity  if  the  court  has  general 
jurisdiction  of  the  subject,  although  it  should  be  erroneous."  In 
Windsor y.  McVeigh^  supra^  it  was  said  the  general  doctrine  u})on 
this  subject  is  only  correct  when  the  court  proceeds,  after  acquiring; 
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jarifldiction  of  the  cause,  according  to  the  established  modes* 
goTeming  the  class  to  which  the  case  belongs,  and  does  not  tran- 
scend in  the  extent  or  charactjsr  of  its  jadgment,  the  law  which  i» 
applicable  to  it.  It  was  farther  said  that  the  more  correct  state- 
ment of  the  doctrine  was  in  Cornett  y.  WittiamSf  20  Wall.  250,  that. 
''the  jarisdiction  having  attached  in  the  case,  eyery  thing  done 
within  the  power  of  that  jarisdiction,  when  collaterally  questioned,, 
is  held  condusiye  of  the  rights  of  the  parties,  unless  impeached, 
for  fraud.*' 

The  power  to  hear  and  determine  a  cause  is  jurisdiction.  It  is 
coram  judice  wheneyer  a  case  is  presented  which  brings  this  power 
into  action.  United  States  y.  Arredondo,  6  Pet  709;  Bush  y. 
Hanson,  70  111.  482.  In  the  case  here  of  the  former  conviction,, 
there  was  undoubted  jurisdiction  both  of  the  subject  matter  and 
person.  The  court  had  power  to  proceed  to  hear  and  determine. 
The  judgment  was  not  such  a  one  as  the  court  had  no  power, 
ander  any  circumstances  or  upon  any  stat^  of  facts,  to  pronounce* 
in  such  a  case,  but  it  was  one  within  the  power  of  the  jurisdiction 
which  had  attached.  See  People  y.  lAscomh,  60  N.  Y.  570;  s.  o., 
19  Am.  Rep.  211.  If  there  had  been  a  finding  of  guilty  and  of  the- 
punishment  by  a  jury,  or  if  there  had  been  a  plea  of  guilty  by  the 
prisoner,  in  either  such  case  the  judgment  would,  have  been  right. 
If  the  judgment  be  wrong,  it  is  because  lit  was  rendered  upon  the 
court's  finding  the  guilt  and  fixing  the  punishment;  so  that  the^ 
correctness  ^of  the  judgment  depended  upon;  the  particular  state  of 
facts  which  was  presented  in  the  progress  of  the  hearing  and  deter- 
mination of  a  case  of  which  the  court  had  jurisdiction.  The  error 
was  one  in  the  exercise  of  jurisdiction,  and  not  from  want  of  juris- 
diction. The  only  suggestion  of  ground  there  can  be  for  holding^ 
the  judgment  void,  and  not  erroneous,  merely,  is  that  there  was  a- 
departure  from  the  established  mode  of  procedure.  Almost  any 
deviation  from  law  might  be  regarded  a  departure  from  the  estab- 
lished mode  of  procedure.  To  admit  such  a  ground  of  holding  a 
judgment  void  would,  as  it  seems  to  us,  in  a  great  measure  break 
down  and  make  uncertain  the  well-established  distinction  in  regard 
to  the  validity  of  judgments,  when  collaterally  questioned,  between 
being  void  for  want  of  jurisdiction,  or  erroneous  merely  in  tho 
exercise  of  jurisdiction. 

In  Cooley  Const.  Lim.  (5th  ed.)  504,  505,  it  is  laid  down:   *'It 
is  a  general  rule  that  irregularities  in  the  course  of  judicial  pro-^ 
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ceedings  do  not  render  them  void.  An  irregalarity  may  be  defined 
us  the  failure  to  observe  that  particular  course  of  proceeding,  which 
conformably  with  the  practice  of  the  court  ought  to  haye  been 
observed  in  the  case."  And  on  page  507:  '*In  any  case  we  sup- 
pose a  failure  to  award  a  jury  on  proper  demand  would  be  an  irreg- 
ularity, merely  rendering  the  proceedings  liable  to  reversal^  but 
not  making  them  void." 

We  are  of  opinion  the  former  conviction  here  should  be  adjudged 
to  be  no  more  than  erroneous,  and  not  to  be  an  absolute  nullity, 
and  especially  so  under  the  circumstances  of  this  case,  where  the 
defendant  accepted  the  sentence  of  the  court,  and  suffered  it  to  be 
carried  into  execution,  by  undergoing  the  punishment.  The  court 
had  fixed  the  minimum  punishment  for  robbery,  one  year  in  the 
penitentiary,  the  maximum  being  fourteen  years.  The  defendant 
may  have  deemed  it  for  his  interest  to  abide  by  the  sentence  of  the 
court,  rather  than  to  have  it  set  aside  and  he  be  exposed  to  the 
peril  of  having  a  greater  punishment  affixed  by  a  jury.  The  judg- 
ment having  been  acquiesced  in,  and  full  execution  .had  of  it,  we 
do  not  see  how  it  can  be  looked  upon  as  a  nullity.  It  must  be  held 
to  be  for  the  defendant  an  acquittance  from  the  crime.  Upon 
another  indictment  for  the  same  offense  he  might  plead  the  former 
conviction  in  bar;  and  if  in  favor  of  the  prisoner,  the  former  con- 
viction would  not  be  held  a  nullity^  neither  as  against  him  should 
it  be  so  held. 

JPerceiving  no  error  in  the  record,  the  judgment  will  be  aflhmed. 

Judgment  affirmed. 
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(lOSPeoo.  St.  1.) 
Banks — certification  of  checks  —  custom. 

lA  bank  .wbofte  teller  is  aathorized  to  certify  checks  is  bound  to  an  innoeeni 
holder  by  his  certiOcation  although  the  drawer  has  no  funds,  and  his 
authority  may  be  shown  by  proof  of  his  custom  to  do  so,  recognised  by  the 
bank. 

4CTI0N  on  a  certified  check.     The  head-note  states  the  case* 
Defendant  had  judgment  below. 

George  Shiran ^  Jr»,  S.  Schoyer,  Jr.,  and  J.  B.  Herron,  Jr.,  for 
defendant  ia  error. 

Stbbbett,  J.  In  onr  practice  a  peremptory  nonsnit  is  in  the  na- 
ture of  a  judgment  for  defendant  on  demurrer  to  evidence;  and 
hence  in  testing  the  validity  of  such  nonsuit,  the  plaintiff  is  enti- 
tled to  the  benefit  ot  every  inference  of  fact  which  might  have  been 
fairly  drawn  by  the  jury  from  the  evidence  before  them.  Maimer 
T.  Atwatery  88  Penn.  St.  4%.  It  is  immaterial  that  the  evidence 
in  support  ot  a  plamtifiTs  claim  may  be  very  slight,  provided  it 
amounts  to  more  than  a  mere  sctnHUa.  li  there  is  any  evidence  which 
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alone  would  justify  an  inference  of  the  disputed  facts  on  which  his 
right  to  recover  depends,  it  must,  according  to  the  well-settled  rule, 
be  Kubmitted  to  the  jury.  It  is  their  exclusive  province  to  pass 
upon  the  credibility  of  witnesses,  weigh  the  evidence  and  ascertain 
the  facts.    Express  Co.  v.  Wile,  64  Penn.  St.  201. 

The  defendants,  on  whom  the  check  in  suit  was  drawn,  were  an 
unincorporated  association  doing  a  general  banking  business  in  the 
name  of  the  ''  Nation  Trust  Company."  Their  copartnership  re- 
lation in  that  business  is  not  controverted. 

The  check  drawn  by  Michael  O'Hara,  to  his  own  order,  after 
being  indorsed  and  delivered  by  him  to  Andrew  J.  Baum,  was  pre- 
sented by  the  latter  at  the  counter  of  the  company's  bank;  but  in- 
stead of  being  paid,  it  was  marked  **  Good,  T.  D.  Blair,  A.  teller," 
and  returned  to  Baum,  who  shortly  afterward  passed  it  by  delivery 
to  plaintiff.  The  presumptive  title  of  plaintiff,  as  bona  fide  holder 
of  the  certified  check,  was  fortified  by  testimony  tending  to  proye 
not  only  that  Baum  was  a  holder  for  value  without  notice  of  any 
defect,  but  that  plaintiff  was  likewise  an  innocent  purchaser  for 
yalue.  Under  these  circumstances,  nothing  more  was  required,  to 
make  out  Sk  prima  facie  case  for  plaintiff,  than  to  show  an  accept- 
ance or  certification  of  the  check,  on  behalf  of  defendants,  by  an 
agent  in  their  employ,  authorized  to  bind  them  by  that  form  of  con- 
.tract.  It  was  not  necessary  to  show  that  tha  agent's  authority  to 
'Certify  checks  embraced  cases  in  which  the  drawer  had  no  funds. 
If  his  authority,  as  between  himself  and  his  principals,  was  in  fact 
restricted  to  cases  in  which  the  drawer  had  sufScient  funds,  and  he, 
either  intentionally  or  by  mistake,  transcended  that  authority  by 
marking  the  check  ^'  Good  "  when  the  drawer  thereof  had  no  funds, 
the  consequences  of  his  infidelity  or  blunder  should  be  visited,  not 
upon  the  innocent  holder  of  the  check  so  certified,  but  upon  the 
agent's  employers  who  put  it  in  his  power  to  commit  the  wrong. 

It  was  conceded  that  Blair,  by  whom  the  check  was  marked 
^'  Good,"  was  then  an  employee  of  the  company  defendant;  and  for 
the  purpose  of  showing  that  he  was  authorized  to  do  what  he  did, 
plaintiff  introduced  testimony  tending  to  prove  that  he  wa§  then 
and  tor  a  considerable  time  before  had  been  employed  by  the  com- 
pany as  assistant  teller;  that  he  so  acted  in  that  capacity  as  to  jus- 
tify the  inference  that  he  was  either  directly  authonzed  to  certity 
checkb,  or  that  he  did  so  with  the  knowledge  and  tacit  consent  of 
his  employers.     Blair  himself  testified  he  was  m  the  employ  ot  the 
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eomjiauy  »8  assistiuit  teller,  and  in  that  capacity  certified  the  check 
in  saity  not  only  under  a  general  aathority  from  the  cashier  to  do; 
flOy  bat  his  impression  was  that  the  cashier  specially  directed  him  to 
certify  the  check  in  question..  As  to  the  fact  of  general  authority 
to  certify  checks,  and  that  his  acts  in  so  doing  were  kuQwjugly  ac- 
qaiesced  in  andrati^ed  by  the  company,  he  was  corroborated  by  an 
officer  of  the  German  National  Bank,  who  testified  in  substance 
that  from  1809  to  1873  he  saw  quite  a  number  of  such  checks  bear- 
ing the  certificate  of  Blair,  as  assistant  teller;  that  the  certified 
cheeks  camo  into  the  po^^essi^mof  his  bank  through  the  clearing 
house,  and  were  duly  honored  by  the  Nation  Trust  Company.  In 
addition  to  this,  Baum  testified  whl^fi  the  check  was  presented  for 
payment  he  exhibited  it  not  only  to  the  officers  of  the  bunk  btit 
also  to  some  of  the  directors  who  were  present;  that  instead  of  ob- 
jecting to  the  certification  as  unauthorized,  Ihey  meriely  explained'' 
why  it  was  not  convenient  for  them  to  pay  the  check  at  that  time. 
.  The  testimony  thus  briefly  noticed  was  quite  sufficient  to  carry 
the  case  tu  the  jury  on  the  question  of  Blair's  authority,  as  assist- 
itnt  teller,  to  certify  checks,  and  thus  render  defendants  liable  to 
&>Ma_/^  holders  thereof  for  value.  If  the  case  had  been  submitted 
under  projier  instructions,  the  jury  might  have  found  in  favor  of 
plaintiff.  The  testimony,  if  believed,  would  have  warranted  them 
m  so  doing.  ^Assuming  it  to  be  true,  as  testified  by  the  teller  of 
the  German  National  Bank,  th^t  checks  bearing  Blair's  certifica- 
tion frequently  passed  through  the  clearing  house  and  were  duly 
honored  by  defendants,  it  is  highly* improbable  they  were  ignorant 
of  the  facts.  If  they  knew  he  assumed  to  represent  them  in  that 
manner  and  tacitly  acquiesced  therein,  they  are  not  iii  a  position  to 
repudiate  his  acts  as  nnauthonzed.  If  by.  a  course  of  dealing 
which  they  knowingly  permitted,  they  have  rendered  themselves 
liable  to  bona  fide  holders  of  checks  certified  by  one  of  their  em- 
ployees, what  reason  have  they  to  complaiu?  These  and  other  in- 
quihes,  naturally  suggested  by  the  evidence,  were  clearly  proper  for 
the  consideration  of  the  jury;  and  hence  we  think  there  was  error 
VI  directing  a  nonsuit. 

.  The  attempt  to  prove  custom,  as  an  independent  foundation  for 
Blair's  anthonty  to  certify  the  check  in  question,  was  not  success- 
ful. The  testimony  failed  to  show  any  such  general  and  uniform 
asage  on  the  subject  as  would  justify  the  inference  that  authority 
to  certity  checks  is  a  generally  recognized  incident  of  the  office  of 
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teller  or  assistant  teller.     It  is  morever  a  grave  question,  whether 
such  a  usage  is  not' essentially  bad,  for  the  reason  that  it  is  in  ef^. 
feet  a  power  to  pledge  the  credit  of  the  bank  to  its  customers. 
But  the  question  does  not  necessarily  arise  in  this  case,  and  hence 
we  forbear  expressing  any  opinion  as  to  its  merits. 

Judgment  reversed  and  a  procedendo  awarded* 


Scott  y.  DiOKctoK. 

OM  Penn.  8L  ft.) 
Jhiurance — life — irUereH — aeeignmenL 

A.  applied  for  an  iiunirance  of  his  own  life.  On  calling  for  the  policy,  he  told, 
the  company  that  he  wanted  it  transferred  to  B.,  who  was  not  his  relatiye  or 
creditor,  bat  at  that  time  was  a  surety  on  his  official  bond.  An  assignment 
was  accordingly  executed  in  duplicate^  one  being  forwarded  to  the  company, 
the  other  retained  by  A.,  who  also  retained  the  policy  and  paid  all  the  pre- 
miums. No  breach  of  the  official  bond  ever  occurred.  MM,  that  although 
the  assignment  had  not  been  delivered  to  B.,  yet  it  would  be  regarded  as  a> 
direction  to  pay  the  money  to  B.,  given  on  the  issuing  of  the  policy,  and  that 
B.  was  entitled  to  the  money.    {See  note,  p.  196.) 

ACTION  on  a  life  insurance  policy.     The  head-note  shows  th^ 
case.     The  defendant  had  judgment  below. 

Wm.  B.  Blair  and  Wm,  Scott,  for  plaintiflf  in  error. 
Seagle,  Geo.  Shirae^  Jr.,  and  Wiley,  for  defendant  in  error. 

Paxson,  J.  While  this  record  does  not  disclose  with  certainty 
the  grounds  on  which  tbe  learned  judge  below  ruled  the  case,  we 
presume  from  the  course  of  the  argument  here  that  he  regarded  it 
as  coming  within  the  principle  of  Gilbert  v.  Moose,  3  Out.  74» 
which  was  an  admitted  case  of  a  wagering  policy.  We  do  not  how. 
ever  regard  this  as  within  the  authority  of  Gilbert  v.  Moose,  for  the 
reason  that  there  is  nothing  in  the  facts  as  set  forth  in  the  case 
stated  from  which  the  deduction  can  fairly  be  drawn  that  this  was 
a  wagering  policy.  On  the  contrary  there  is  enough  to  show  that 
John  F.  Scott,  the  defendant  below,  had  an  insurable  interest  ia 
the  life  of  Archibald  Dickson.  In  the  case  stated,  we  find,  inter 
alM,  the  following  facts:     ''John  P.  Scott  was  not  in  anv  manner 
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related  to  Archibald  Dickson  by  blood  or  marriage^  nor  was  he  at 
aoj  time  a  creditor  of  Archibald  Dickson.  Said  Scott  had  bc»en 
for  some  years  a  surety  upon  Dickson's  oflBcial  bond,  but  the  latter 
had  to  the  time  of  his  death  faithfully  fulfilled  the  conditions  of 
said  bond,  and  neither  principal  nor  surety  was  liable  thereon.'* 

It  appears  to  have  been  assumed  that  because  there  had  been  no 
breach  of  the  official  bond,  and  the  sureties  had  neyer  been  called 
upon  for  payment,  Scott  had  no  insurable  interest  in  the  life 
of  Dickson.  This  was  a  mistake.  M'he  insurable  interest  is  that 
which  existed  at  the  time  the  insurance  was  effected,  not  that 
which  may  exist  at  the  time  of  the  death  of  the  ajBsured.  There 
was  a  time  when  life  insurance  was  treated  as  a  contract  of  indem- 
nity merely,  and  it  was  held  that  the  interest  mast  continue  to  tho 
time  of  death.  It  was  so  held  by  Lord  Ellbxbobough  in  Oood» 
tall  V.  liolderOy  9  East,  72.  But  that  case  was  overruled  by  Dalby 
V.  Life  Ins,  Co.y  15  C.  B.  365,  where  it  was  said  by  Baron  Parke, 
in  constraing  the  statute  of  14  Oeorge  III,  which  provides  that 
''no  insurance  shall  be  made  on  the  life  or  lives  wherein  the 
assured  shall  have  no  interest  or  by  way  of  gaining  or  wagering,'' 
and  ''  that  in  all  cases  wherein  the  assured  hath  interest  in  such 
life,  etc.,  no  greater  sum  shall  be  recovered  than  the  amount  or 
value  of  snch  interest,"  that  the  word  *^  hath  "  mast  be  construed 
as  necessarily  referring  to  the  time  of  effecting  the  insurance,  and 
not  to  the  time  of  the  death.  ''As  thus  interpreted,''  Justice 
Bbadlst  says  in  Conn,  Life  Ins.  Co.  v.  Schasfery  94  TJ.  S.  457, 
**  we  might  almost  regard  the  English  statute  as  declaratory  of  the 
original  common  law,  and  as  indicating  the  proper  rule  to  bo 
observed  in  this  country  where  that  law  furnishes  the  only  rule  of 
decision."  In  that  case  the  policy  was  taken  by  husband  and  wife 
upon  their  joint  lives,  payable  to  the  survivor  on  the  death  of 
either.  Subsequently  they  were  divorced  a  vinculo  matrimonii^ 
and  the  wife  having  paid  the  premium  up  to  the  time  of  her  for« 
mer  husband's  death,  brought  suit  on  the  policy.  It  was  held  that 
the  policy  being  valid  at  its  inception,  the  subsequent  cessation  of 
her  interest  in  the  life  insured  did  not  affect  her  claim,  the  court 
saying:  ''  The  essential  thing  is  that  the  policy  shall  be  obtained 
in  good  faith,  and  not  for  the  purpose  of  speculating  upon  the 
hazard  of  a  life  in  which  the  assured  has  no  interest."  This  case; 
expressly  rules  that  the  policy  does  not  fall  with  the  cessation  oi 
the  interest.  ^ 
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It  requires  bat  a  moment^s  reflidction  to  see  that  this  rule  is  based 
upon  sound  principles.  It  treats  a  contract  of  life  insurance^  not 
as  a  contract  of  indemnity,  as  in  the  case  of  fire  or  marine  insur- 
ance, but  as  a  contract  to  pay  a  certain  sum  of  money  in  the  e^ent 
of  death.  And  if  the  policy  fell  with  the  cessation  of  insurable 
interest  it  would  lead  to  this  result.  A.  is  a  creditor  of  B.  to  the 
extent  of  tl,000  and  insures  his  life  to  that  amount.  He  continues 
the  policy  until  he  has  paid  in  premiums  say  $1,100.  B.  then  pays 
the  debt.  If  the  i)olicy  ceases  as  soon  as  the  debt  is  paid,  A.  loses 
all  he  has  paid,  and  in  reality  is  out  of  pocket  $100,  although  be 
has  received  his  debt  in  fulL 

Applying  these  principles  to  the  case  in  hand,  when  Mr.  Scott 
became  Dickson's  bail  on  his  official  bond,  he  had  an  interest  in 
his  life  which  he  could  have  protected  by  taking  out  a  policy 
directly  thereon.  That  he  was  never  called  upon  for  payment  upon 
this  bond  is  not  to  the  purpose;  he  might  have  been;  he  was  liable 
for  any  breach  of  it,  and  this  liability  constituted  an  interest  in  the 
life  of  Dickson,  and  this  interest  existed  at  the  time  of  the  alleged 
assignment  of  the  policy.  Hence  I  have  no  doubt  if  the  assignment 
was  effectual  to  pass  the  title  to  the  policy,  Scott  would  be  entitled 
to  hold  it  and  receive  the  insurance  money. 

But  I  more  than  doubt  whether  the  assignment  qtia  assignment 
was  sufficient  to  pass  the  title.  It  was  true,  an  assignment  was 
made  in  form  and  lodged  with  the  company  in  accordance  with  its 
rules,  but  no  copy  of  it  was  ever  given  to  Scott,  nor  was  he  notified 
thereof,  and  the  policy  was  retained  by  Dickson,  who  continued  to 
pay  the  premiums  np  to  the  time  of  his  death,  in  pursuance  of  a 
request  made  to  the  company  that  the  premium  notices  should  be 
sent  to  him,  Dickson.  It  was  said  by  Ghief  Justice  Gibsok,  In  re 
Campbeirs  Estate^  7  Penn.  St.  100:  '^  A  gift  is  a  contract  executed; 
and  as  the  act  of  execution  is  the  delivery  of  possession,  it  is  of  the 
essence  of  the  title.  It  is  the  consummation  of  the  contract  which, 
without  it,  would  be  no  more  than  a  contract  to  give,  and  without 
efficacy  for  the  want  of  a  consideration.  If  made  on  sufficient 
consideration  it  would  be  a  binding  agreement;  but  then  the  nature 
of  the  contract  would  be  changed,  and  there  would  still  be  no  gift 
The  gift  of  a  bond,  note,  or  any  other  chattel  therefore  cannot  be 
made  by  words  infuiuro  or  by  words  in  prcMenti,  unaccompanied 
by  such  delivery  of  possession  as  makes  the  disposal  of  the  thing 
irrevocable." 
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In  Taylor's  Appeal,  TrougVs  Estate,  75  Penn.  St.  115,  Trough 
effected  a  life  insurance,  being  solvent;  and  in  consideration  of  $1 
and  love  and  affection  for  his  children,  he  executed  under  seal  an 
assignment  of  the  policy  to  one  Hicks  in  trust  for  them;  put  the 
policy  and  assignment  into  an  envelope  addressed  to  '^  John  W. 
Hicks,  Plumber,  Second  street,"  etc.;  '^please  send  this  to  him  at 
my  death,  H.  Trough,"  and  placed  the  envelope  in  a  safe  of  his 
own  firm.  He  paid  the  premiums  until  his  death,  seven  years  after 
the  assignment,  but  never  communicated  the  transaction  to  Hicks, 
who  knew  nothing  of  it  until  after  his  death.  It  was  held  by  this 
court  that  the  assignment  was  invalid  for  want  of  a  delivery,  and 
the  proceeds  were  awarded  to  the  administrator  of  Trough.  In 
Zimmerman  v.  Sireeper,  75  Penn.  St.  149,  there  was  an  indorse* 
ment  of  a  gift  upon  a  bond  by  the  testator,  with  a  request  to  his 
executors  to  deliver  it  after  his  death,  but  it  was  held  invalid  for 
want  of  a  delivery. 

In  the  case  in  hand  the  delivery  of  the  assignment  to  the  com- 
pany was  not  the  equivalent  of  a  delivery  to  Scott.  The  whole 
thing  was  in  fieri;  there  was  no  consideration,  and  the  assignment 
being  the  voluntary  act  of  the  assured,  was  subject  to  his  power  of 
revocation.  That  circumstances  might  have  arisen  which  would 
have  made  the  revocation  a  matter  of  some  trouble  and  expense,  is 
not  to  the  purpose.  The  true  test  was  the  right  to  revoke  or  can- 
cel the  assignment.  If  that  existed,  nothing  passed  to  the  assignee 
at  the  time  of  said  assignment. 

There  is  however  another  view  of  the  case  which  we  think  con- 
trols it.  It  is  manifest  from  the  case  stated  that  this  policy  was 
intended  for  the  benefit  of  Scott  at  the  time  it  was  taken  out.  The 
application  was  made  by  Dickson  on  December  30,  1882.  On  the 
fourth  of  the  following  January,  only  five  days  thereafter,  he  went 
to  the  office  of  the  company  to  lift  the  policy,  and  when  the  policy 
was  produced,  he  at  once  informed  the  company  that  he  **  wanted 
to  transfer  it  to  John  F.  Scott,  the  best  friend  I  have  in  the  world." 
Can  there  be  a  doubt  that  he  intended  the  policy  for  his  friend 
when  he  made  the  application?  Had  it  been  made  so  in  form,  had 
he  instructed  the  company  to  make  the  loss  payable  to  John  F. 
Scott  in  case  of  his  death,  the  transaction  would  have  been  per- 
fectly legal,  and  open  to  no  objection  as  a  wagering  policy.  The 
vabdity  of  such  policies  has  never  been  doubted.  What  followed 
was  the  act  of  the  company,  not  of  Dickson.     They  recommended 
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the  assignment  as  the  proper  form;  and  Dickson  executed  it  becaoae 
it  was  so  recommended.  Yet  his  own  conduct  shows  that  he  did 
not  regard  it  as  an  assignment.  The  efFect  of  an  assignment  would 
he  to  pass  the  legal  title  to  the  policy,  had  it  been  perfected  hj 
delivery.  The  assignee  thereafter  would  be  the  party  to  pay  the 
premium.  But  Dickson  kept  the  assignment  and  continued  to  pay 
the  premium  himself;  directed  the  notices  to  be  sent  to  him.  He 
eyidently  intended  his  friend  to  haye  the  benefit  of  the  policy,  and 
bear  its  burdens  himself.  Had  the  company  altered  the  policy, 
making  the  loss  payable  to  Scott,  instead  of  preparing  an  assign- 
ment they  would  haye  carried  out  Dickson's  precise  intent  Does 
the  form  of  the  transaction  stand  in  the  way?  We  think  not.  We 
may  treat  the  assignment  as  a  direction  to  pay  the  loss  to  Scott, 
giyen  at  the  time  the  policy  was  issued,  with  the  same  form  and 
effect  as  if  written  in  the  body  of  the  policy.  If  the  transfer  to 
Scott  were  an  after-thought  it  would  be  different,  but  it  was  not; 
it  was  a  part  of  the  original  transaction,  and  the  direction  was 
giyen  before  the  polity  had  been  taken  from  the  office. 

Policies  of  this  nature  are  in  no  sense  wagering.  It  would  be 
denying  a  man's  right  to  do  what  he  wiU  with  his  own  to  say  that 
he  could  not  in  any  form  insure  his  life  for  the  benefit  of  an  indi- 
gent relative,  or  a  friend  to  whom  he  felt  under  obligations.  And 
the  fact  that  he  continues  to  pay  the  premium  himself,  and  retains 
the  control  of  the  policy  up  to  the  time  of  his  death,  leaves  no 
room  for  speculation  or  the  improper  practices  which  a  few  years 
ago  brought  such  a  scandal  upon  the  life  insurance  business  in 
this  State. 

The  judgment  is  reversed,  and  judgment  is  now  entered  upon 
the  case  stated  in  favor  of  the  defendant,  with  costs. 

Judgm$ni  rmmn$i. 

GosDOiir  and  TauiirKBY,  JJ.,  dissented. 

NoTB  BT  THB  Rbfobter.  —  In  Appeal  of  Oontn,  the  aama  oourl,  October 
4»  1886,  reiterated  this  doctrine  as  follows: 

"  The  only  relation  existing  between  James  Gamier  and  Ellen  McLean  which 
could  give  Ghtmier  an  insurable  interest  in  her  life  was  that  of  debtor  and 
creditor,  and  upon  this  ground  alone  the  case  must  be  oonsideied.  It  la  not 
denied  that  at  the  date  of  the  policy  Mrs.  McLean  was  indebted  to  Gamier  for 
money  advanced  and  expended  in  her  behalf,  in  some  amount  between  $600 
and  $750.  *  *  *  The  bill  charges  in  the  first  paragraph,  in  substance, 
that  the  policy  was  taken  out  and  applied  as  a  collateral  security  to  the  debt 
which  Mrs.  McLean  then  owed  Gamier;  and  in  the  subsequent  paragraphs 
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that  the  debt  hATing  been  folly  paid  in  tba  life-time  of  the  Msured,  the  pro. 
ceeds  of  the  policy  sboold  pass  into  her  estate. 

"  It  is  ondispated  however  that  at  the  issuing  of  the  policy  the  relation  of 
debtor  and  creditor  did  exist,  and  to  the  extent  stated.    *    *    * 

"  It  has  been  said  however  on  the  aathority  of  GodioU  v.  BoUUro,  9  East, 
02.  an  insmmnce  npon  the  life  of  a  debtor,  in  behalf  of  a  creditor,  is  in  legal 
dieet  bat  a  ipiaranty  of  the  debt;  and  if  the  debt  \b  paid  the  insaranoe  is  at  an 
end.  Bat  it  is  now  settled  that  this  case  is  not  the  law.  It  was  directly  drawn 
in  qnestion  and  was  expressly  overruled  in  DaSby  v.  India  A  London  Life  Ae- 
nr,  Co.  (decided  in  the  Exchequer  Chamber),  15  C.  B.  855.  The  law  seems 
to  be  well  settled  that  it  is  wholly  unnecessary  to  prove  an  insurable  interest 
in  the  life  of  the  assured  at  the  maturity  of  the  policy  if  it  was  valid  at  its  in- 
eeptlon;  and  in  the  absence  of  express  stipulation  to  the  contrary,  the  sum  ex* 
pressed  on  the  face  of  the  policy  is  the  measure  of  recovery.  Hauii  v.  Ameri" 
eon  MMt,  Ins,  Co.,  27  K.  Y.  282;  Mowrjf  v.  Home  Jiu.  (7<>^  9  R.  L  846  (1809); 
Mogt  V.  Ifew  York  Life  Ins.  Co.,  8  Bosw.  440;  Phemix  Mui.  Ins.  Co.  v.  Bmleif, 
ISWalL  61«. 

"  The  doctrine  of  all  the  cases  to  which  our  attention  has  been  called  is  that 
if  the  policy  was  originally  valid,  it  does  not  cease  to  be  so  by  cessation  of  in- 
terest in  the  subject  of  insurance  unless  such  be  the  necessary  effect  of  the 
provisions  of  the  instrument  itself.  Therefore  where  a  husband  insured  his 
life  for  ilie  benefit  of  his  wife  and  was  subsequently  divorced  it  was  held  that 
notwithstanding  the  relation  of  husband  and  wife  no  longer  existed,  and  her 
insurable  interest  had  thus  ceased,  yet  she  could  recover  the  full  amount  of 
the  policy.  ConnseHcui  Mut.  lAfs  Ins.  Co.  v.  Scharftr,  94  U.  8.  457.  *  Sup- 
posing  a  fair  and  proi>er  insurable  interest  of  whatever  kind,'  says  the  court  in 
tlie  case  last  cited,  '  to  exist  at  the  time  of  taking  out  the  policy,  and  that  it 
be  taken  out  in  good  faith,  the  object  and  purpose  of  the  rule  which  condenms 
wager  policies  is  sufficiently  attained;  and  there  is  then  no  good  reason  why 
the  contract  should  not  be  carried  out  according  to  its  terms.' 

«*  To  the  same  effect  is  McKee  v.  Phanix  Co.,  28  Mo.  888;  s.  c,  76  Am.  Dec 
120.  All  the  cases  to  which  we  have  referred,  it  is  true,  arose  from  suits  brought 
apon  the  policies  of  insurance;  but  the  sanfe  principles  apply  where  the  com- 
pany, admitting  its  liability,  has  paid  the  money  into  court  to  abide  the  result, 
and  the  controversy  is  between  the  remaining  parties. 

"  In  our  own  case  of  8eoU  v.  Dickson,  108  Penn.  St.  6;  s.  c,  66  Am.  Rep.  192, 
oar  brother  Paxson,  upon  a  review  of  the  cases,  concludes  that  where  one  has 
an  insurable  interest  at  the  time  an  insurance  is  effected  upon  the  life  of  another 
for  his  benefit,  the  fact  that  his  interest  ceases  to  exist  at  or  prior  to  the  death 
of  the  insured  will  not,  as  against  the  jwraonal  representatives  of  the  insured, 
deprive  him  of  the  right  to  receive  the  insurance  money.  Therefore  it  was 
held  that  a  surety  on  an  official  bond  has  an  insurable  interest  in  the  life  of  the 
obligor,  and  that  his  right  to  recover  upon  the  policy  was  not  affected  by  the 
fact  that  no  breach  of  the  condition  of  the  bond  nad  ever  occurred.  But  a 
merely  colorable,  temporary  or  disproportionate  interest  may  present  circum- 
stances from  which  want  of  good  faith  and  an  intent  to  evade  the  rule  may 
be  inferred.     Therefore  although  the  relation  of  debtor  and  creditor  may  ia 
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general  be  said  to  establish  an  insarable  Interest,  the  amount  of  the  insurance 
placed  upon  the  life  of  the  debtor  cannot  be  grossly  disproportionate  to  the 
benefit  which  might  be  reasonably  supposed  to  accrue  from  the  continuance  of 
the  debtor's  life,  without  leaving  the  transaction  open  to  the  imputation  of 
being  a  speculation  or  wager  upon  the  hazard  of  a  life.  WaintniglU  v.  Bland^ 
1  Moody  &  R.  481;  liiUer  v.  JE^le  Life  Co,,  16  N.  Y.  268. 

"  The  case  of  Camtnack  v.  Lewis,  15  Wall.  648,  is  exactly  in  point.  The 
policy  was  taken  out  by  Cammack,  the  creditor,  upon  the  life  of  Lewis,  his 
debtor,  in  the  sum  of  |3,000— 12,000  for  his  own  benefit,  and  $1,000  for  the 
benefit  of  Lewis.  Lewis  in  fact  only  owed  Cammack  $70,  although  he  volun- 
tarily and  without  consideration  gave  his  obligation  at  the  time  for  $8,000. 
'  If  the  transaction,'  said  Mr.  Justice  Millbr,  *  as  set  up  by  Cammack  be  true, 
then  so  far  as  he  was  concerned,  it  was  a  sheer  wagering  policy,  and  probably 
a  fraud  on  the  insurance  company.  To  procure  a  policy  of  $8,000  to  cover  a 
debt  of  $70  is  of  itself  a  mere  wager.  The  disproportion  between  the  real  in- 
terest of  the  creditor  and  the  amount  to  be  received  by  him,  deprives  It  of  all 
pretense  to  be  a  bona  fide  eifort  to  secure  the  debt,  and  the  strength  of  this 
proposition  is  not  diminished  by  the  fact  that  Cammack  was  only  to  get  $2,000 
out  of  the  $8,000;  nor  is  it  weakened  by  the  fact  that  the  policy  was  taken  out 
in  the  name  of  Lewis,  and  assigned  by  him  to  Cammack.  This  view  of  the 
subject  receives  confirmation  from  the  note  executed  by  Lewis  to  Cammack 
for  the  precise  amount  of  the  risk  in  the  policy,  which  if  Cammack's  account 
be  true,  was  without  consideration,  and  could  only  have  been  intended  for 
some  purpose  of  deception  —  probably  to  impose  on  the  insurance  company.' 
See  also  ConneetiGul  Mut.  Ltfe  Ine.  Co.  v.  Luehs,  108  U.  S.  408. ' 


Bair  y.  Bobinsos*. 

aOB  ^nn.  St.  247.) 
StattUs  — fcmSLy  necesearies  — funeral  ewpenaes  of  w^f^e  mother. 

Under  a  statute  making  married  women  liable  on  their  contracts  "  for  articles 
necessary  for  the  support  of  the  family,"  a  married  woman  is  liable  on  her 
contract  for  the  funeral  expenses  of  her  mother  who  lived  and  died  in  the 
household,  leaving  no  estate. 

ACTION  to  charge  a  married  woman  tor  necessaries.    The  head- 
note  shows  the  case.     The  defendant  had  judgment  below. 

Chas.  Henry  Hart,  for  plamtift  in  error. 
Edward  L.  Perkins,  for  defendants  Id  error. 
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Gk>Ri>ON,  J.    We  cannot  agree  with  the  court  below  that  the 
taneral  expenses  of  the  mother  of  the  defendant  did  not  come 
within  the  eighth  section  of  the  act  of  1848.     She  was  certainly  as 
mach  part  of  that  family  as  was  a  child  or  servant.     In  support  of 
this  position  the  citation  of  authorities  is  not  necessary,  for  we  do 
not  understand  that  it  was  denied  in  the  court  below.     It  is  true 
that  the  counsel  for  the  defendant  now  assumes  the  contrary,  but 
this  a^amption  is  wholly  without  foundation,  for  that  all  persons 
who  dwell  together  under  a  common  head  as  a  household  are  em- 
braced by  the  word  ''  family,"  is  so  well  and  generally  understood 
that  we  would  be  doing  yiolence  to  the  common  understanding 
were  we  to  limit  the  definition  of  that  term  to  parents  and  chil- 
dren only.     But  eyen  were  we  to  agree  to  this,  it  would  not  help 
the  defendant's  case,  for  as  Mrs.  McClay  was  the  mother  of  the 
defendant,  she  was  one  of  the  parents  of  the  family.    The  position 
of  affairs  being  then  as  stated,  we  are  inclined  to  think  with  the 
dissenting  judge  below,  that  all  legitimate  expenses  that  are  re- 
quired for  a  decent  maintenance  of  the  family  in  the  rank  of  life  to 
which  it  is  accustomed,  not  only  ought  to  be  regarded  as  necessa- 
ries, but  are  in  fact  such,  and  that  it  is  impossible  to  characterize 
as  decent  the  refusal  of  a  daughter,  who  has  the  means  so  to  do, 
to  remove  from  her  household  and  dispose  of  ii\  a  proper  manner, 
the  dead  body  of  her  mother.     A  child,  or  as  in  this  instance,  a 
mother,  must  not  only  be  housed,  fed  and  clothed  when  in  health, 
have  proper  medical  attendance  and  nursing  when  sick,  but  must 
also,  if  only  for  the  welfare  of  the  remainder  of  the  family,  be 
haried  out  of  sight  when  dead.     Common  decency  as  well  as  health 
and  comfort  require  this.    We  conclude,  then,  if  it  so  be  that  Mrs. 
Bobin«on  contracted  with  the  plaintiff  for  the  burial  of  her  mother, 
she,  in  the  absence  of  ability  on  part  of  her  husband  so  to  do,  must 
pi^  the  reasonable  expenses  of  that  burial. 

JudgtMnt  reversed  and  ajprocedendo  awarded. 
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(lOB  F»no.  81.  mo 
JurimUMm'-'Haiute  4^  another  State  —  dsath  6y  nsgUgmice, 

An  Aotioii.maj  be  maintained  in  Pennsjlvaaia  against  a  oorpoiatlon  of  Nsfw 
Jeraej  for  negligentlj  killing  a  man  in  New  Jenej,  the  statates  of  both 
States  allowing  sooh  lemedj.* 

ACTION  for  death  of  plaintifb'  wife  and  mother  by  negligence. 
The  defendant  had  judgment  below. 

Leoni  Melieh  and  Samuel  C.  Perkin»y  for  plaintiffs  in  error. 
David  W.  Sellers,  for  defendant  in  error. 

Tbukkby,  J.  Upon  the  mere  admission  contained  in  the  writ- 
ten agreement  of  the  ooansel,  the  nonsuit  was  rightly  ordered. 
By  all  authority  where  the  act  complained  of  is  not  the 
subject  of  legal  redress  by  the  law  of  the  place  where  committed, 
it  cannot  be  made  the  subject  of  such  action  by  the  statute  of  an- 
other State  where  the  action  is  brought.  It  does  not  appear  in  the 
record  that  a  statute  exists  in  New  Jersey  creating  a  liability  by  the 
defendant  for  the  act  complained  of  in  the  declaration.  The  com- 
mon law  does  not  give  the  right,  and  it  cannot  be  presumed  that  it 
has  been  giyen  by  statute. 

At  the  argument  the  defendant's  counsel  admitted  that  the 
plaintiffs  cotild  have  preyed  that  a  statute  existed  in  New  Jersey 
substantially  the  same  as  the  statute  in  Pennsylvania  relative  to  lia- 
bility of  persons  for  damages  in  case  of  injury  by  negligence  caus- 
ing death;  and  asserted  that  the  plaintiffs  are  citizens  of  and  reside . 
in  New  Jersey,  and  the  defendant  is  a  corporation  of,  and  its  road 
is  located  in  that  State.  And  upon  the  facts  agreed  and  orally  so 
admitted  and  claimed,  requested  that  it  be  determined  whether  the 
courts  of  this  State  will  exercise  jurisdiction.  It  seems  the  nonsuit 
was  granted  on  the  ground  that  the  injury  and  death  occurred  in 
New  Jersey,  regardless  of  other  facts  which  might  be  proved  upon 
the  trial. 

*See  Morrii  v.  0?Ue.,  ete..  By.  Co.  (65  Iowa,  727)»  54  Am.  Rep.  d9;  VomUt 
f .  Mo,  Pae,  By.  Co.  (84  Mo.  679),  54  Am.  Rep.  106. 
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At  common  law  purely  persomd  wrongs,  as  respects  ciyil  remedy, 
died  with  the  person  who  received  them;  but  whether  just  or  on* 
josty  that  rale  has  been  abrogated  to  a  great  extent  by  statntes, 
both  in  this  country  and  in  England.  In  the  earlier  period  of  such 
legislation  there  was  a  tendency  to  adopt  the  principle  that  **  where 
a  new  right  of  action  is  given  by  the  statute  for  that  for  which  no 
action  would  lie  at  common  law,  such  action  can  only  be  brought 
in  the  State  or  country  whose  statute  gives  the  right,  and  for  the 
wrongs  then  suffered.'*  This  is  sustained  by  some  decisions,  among 
them  Itichardsan  v.  N.  Y.  Cent*  R.  Co.,  98  Mass.  85,  and  Ander^ 
SM  Y.  a.  Co^  37  Wis.  321. 

The  general  rale  is,  as  to  personal  torts  which  give  a  right  of 
action  at  common  law,  that  the  action  may  be  brought  wherever 
the  wrong-doer  may  be  found,  and  jurisdiction  of  his  person  may 
be  obtained.  In  actions  ex  contractu,  their  transitory  character, 
and  the  jurisdiction  of  the  courts  to  entertain  them,  are  the  same 
whether  the  right  be  given  by  statute  or  the  common  law.  Like 
rale  has  recently  been  applied  in  Minnesota  in  an  action  ex  deKcto, 
the  court  remarking  that  where  either  by  common  law  or  statute, 
a  right  of  action  has  become  fixed  and  legal  liability  incurred,  if 
transitory,  it  may  be  enforced  in  the  courts  of  any  State  which  can 
obtain  jurisdiction  of  the  defendant,  provided  it  is  not  against  the 
public  policy  of  the  laws  of  the  State  where  it  is  sought  to  be  en- 
forced. The  statute  of  another  State  has  no  extra-territorial  force, 
but  rights  under  it  will  always  in  comity  be  enforced,  if  not  against 
the  policy  of  the  laws^of  the  forum.  In  such  cases  the  law  of  the 
place  where  the  right  was  acquired  or  the  liability  was  incurred 
will  govern  as  to  the  right  of  action,  while  all  that  pertains  merely  to 
the  remedy  will  be  controlled  by  the  law  of  the  State  where  the  fiction 
is  brought  Herrich  v.  Minneapolis  A  St.  L.  By,  Go,,  31  Minn.  11 ;  s. 
a,  47  Am.  Bep.  771.  The  doctrine  in  that  case  had  been  enunciated 
in  Dennick  v.  Railroad  Co.,  103  XT.  S.  11.  That  action  was  brought 
in  a  State  court  of  New  York  for  recovery  of  damages  under  the 
statute  of  New  Jersey,  which  imposes  liability  therefor  upon  a 
party  by  whose  wrongful  act,  neglect  or  default,  death  ensues.  It 
was  removed  to  the  Circuit  Court  of  the  United  States  on  the 
ground  that  the  plaintiff  was  a  citizen  of  New  York,  and  the  de- 
fendant of  New  Jersey.  The  accident  which  caused  the  death  of 
the  plaintiff's  husband  occurred  in  the  latter  State.  After  remark- 
ing that  the  action  depended  solely  on  the  statute  of  New  Jersey, 
Vol.  L VI  —  26 


202  PENNSYLVANIA 

— — — -  '     ■  It 

Knight  V.  West  Jersey  Ballroad  Companj. 

and  that  it  was  a  civil  action  to  recover  damages  for  a  civil  injury, 
the  court  said:  '^  It  is  difficult  to  understand  how  the  nature  of 
the  remedy^  or  the  jurisdiction  of  the  court  to  enforce  it,  is  in  any 
manner  dependent  on  the  question  whether  it  is  a  statutory  right 
or  a  common-law  right.  Whenever,  by  either  the  common  law  or 
the  statute  law  of  a  State,  a  right  of  action  has  become  6xed  and  a 
legal  liability  incurred,  that  liability  may  be  enforced  and  the  right 
of  action  pursued  in  any  court  which  has  jurisdiction  of  such  mat- 
ters and  can  obtain  jurisdiction  of  the  parties."  *  *  *  '/A 
party  legally  liable  in  New  Jersey  cannot  escape  that  liability  by 
going  to  New  York.  If  the  liability  to  pay  money  was  fixed  by 
the  law  of  the  State  where  the  transaction  occurred,  is  it  to  be  said 
it  can  be  enforced  nowhere  else  because  it  depended  on  statute  law 
and  not  upon  common  law?  It  would  be  a  veiy  dangerous  doc- 
trine to  establish  that  in  all  cases  where  the  several  States  have 
substituted  the  statute  for  the  common  law,  the  liability  could  be 
enforced  in  no  other  State  but  that  where  the  statute  was  enacted 
and  the  transaction  occurred." 

Obviously,  that  case  affirms  that  a  personal  liability  created  bj 
the  statute  of  another  State  will  be  enforced  according  to  the  course 
of  procedure  in  the  State  where  the  defendant  may  be  found.  It 
was  no  less  important  to  consider  the  point  than  it  would  hare 
been  in  the  State  court  had  the  cause  not  been  removed.  The  court 
maintained  that  decisions  asserting  a  different  doctrine  were  un* 
sound,  and  cited  the  latest  decision  on  the  subject  in  New  York. 
Leonard  v.  Columbia  Steam  Nav.  Co.,  84  N.  Y.  48;  s.  c,  38  Am. 
Hep.  491,  where  it  was  ruled  that  an  action  is  maintainable  ia 
tbat  Stat«  by  the  personal  representatives  of  one  whose  death  re* 
suited  from  an  injury  received  in  another  State  through  the  negli- 
gence of  the  defendant,  where  it  appears  that  the  laws  of  that  State 
are  similar  to  those  of  New  York,  giving  to  such  representatives  a 
right  of  action  in  such  cases;  it  is  not  essential  that  the  statutea 
should  be  precisely  the  same. 

No  contrary  decision  had  been  made  in  New  York.  Whiiford  v. 
Panama  R.  Co.,  23  N.  Y.  465,  is  not  in  conflict.  There  it  waa 
held  that  the  statutes  giving  an  action  for  damages  for  death  caused 
by  culpable  negligence,  do  not  apply  when  the  injury  was  not  com* 
mitted  in  that  State,  but  in  a  foreign  country;  there  was  no  evi* 
dence  of  a  statute  creating  such  liability  where  the  injury  and 
death  occurred.     In  Railroad  Co.  v.  Lacy,  43  Oa.  461 ,  it  was  ruled 
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that  the  injury  and  death  having  occurred  in  Alabama^  in  absence 
of  any  allegation  or  proof  as  to  what  is  the  law  of  the  place  in  rela- 
tion to  the  alleged  cause  of  action,  the  courts  will  not  presume  that 
a  statute  creating  the  right  has  been  enacted  in  that  State,  but  will 
presume  that  the  common  law  remains  in  force.  So  in  State  y.  R* 
Oo.y  45  Md.  41,  the  plaintiffs  based  their  claim  solely  upon  the 
Maiyland  statute,  and  it  was  held  that  the  statute  did  not  apply  to 
the  case  of  a  wrongful  act  or  neglect  occurring  in  another  State, 
and  that  in  the  absence  of  any  thing  to  the  contrary,  the  presump- 
tion was  that  the  common  law  preyailed  in  the  State  where  the 
alleged  wrong  was  done.  There  was  i^p  attempt  to  show  that  a 
similar  statute  existed  in  Pennsylrania  when  the  injury  and  death 
occurred. 

Thus  three  of  the  four  cases  relied  on  by  the  defendant  merely 
affirm  the  rule  that  where  there  is  no  liability  for  the  act  by  the 
law  of  the  place  where  committed,  an  action  cannot  be  maintained 
on  said  act  under  the  statute  of  another  State.  We  think  the 
weight  of  the  recent  and  better  considered  adjudications  in  this 
country,  decidedly  favors  the  application  of  the  same  rule  to  all 
transitory  actions  for  injuries  to  persons  or  property,  whether  rec» 
ognized  by  the  common  law,  or  created  by  statute  to  meet  new  exi- 
gencies of  modem  life,  unless  such  statute  is  contrary  to  the  policy 
of  the  laws  of  the  State  where  the  action  is  brought.  The  claim  of 
comity  on  which  the  rule  is  founded  is  as  urgent  in  one  case  as  the 
other.  If  the  statute  of  New  Jersey  which  creates  liability  for  the 
act  complained  of,  is  similar  to  the  statute  of  this  State  upon  the 
same  subject,  it  is  plain  that  the  liability  sought  to  be  enforced 
is  not  contrary  to  the  policy  of  this  State  or  prejudicial  to  it» 
interests. 

As  a  general  rule  neither  citizenship  nor  residence  is  requisite  to 
entitle  a  person  to  bring  suit  in  Pennsylvania.  A  court  having 
jurisdiction  of  the  subject  may  acquire  jurisdiction  of  the  person 
by  lawful  service  of  its  process.  If  a  defendant  were  not  liable  to 
answer  in  a  civil  action  in  any  State  where  he  may  be  found  he  could 
easily  evade  service  of  process.  A  preliminary  inquiry  respecting 
the  citizenship  or  residence  of  the  parties  could  not  advantage  the 
public.  There  is  no  reason  for  making  a  case  like  this  an  excep- 
tion. It  is  enough  if  the  plaintiff  comes  with  a  case  within  the 
jurisdiction  of  the  courts,  and  the  defendant  has  been  lawfully 
summoned,  to  warrant  proceeding  to  trial  and  judgment.     Tha 
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defendant  in  this  case,  if  not  incorporated  under  the  laws  of  Penn- 
sylvania, is  doing  business  therein,  else  it  could  not  have  been  made 
subject  to  the  jurisdiction  of  the  Court  of  Oommon  Pleas  of  Phila- 
delphia. The  plaintiffs  ought  to  have  been  permitted  to  make  out 
their  case  by  proofs,  if  they  could,  instead  of  being  nonsuited  for 
Che  sole  reason  that  the  injury  and  death  occurred  in  another  State. 

Judgment  reversed  and  procedendo  awarded. 


Tago  t.  Bowmxv. 

(MM  Psnn.  St.  S98.) 

Agency — eei-^f, 

A.  anthoxised  B.  to  ooUeci  certain  rents/ and  direeted  him  to  apply  them  first 
to  the  payment  of  certain  demands  dae  to  third  persons,  and  then  to  thepaj* 
ment  of  a  mortgage  held  by  B.  B.  collected  the  rents,  which  did  not  amoant  to 
enough  to  pay  the  preferred  demands,  and  appropriated  them  all  to  his  own 
daim.  In  an  action  by  A.  for  the  money,  hM,  that  B.  could  not  set  ofE  his 
own  demand. 

ASSUMPSIT.    The  opinion  states  the  facts.     The  defendant 
had  judgment  below. 

ff.  Haverstick  and  J.  R.  Bhoads,  for  plaintiffs  in  error. 

/.  Quincy  Huneicher  and  Oeorge  8.  Cfraham,  for  defendant  in 
error 

Stebbbtt,  J.  When  this  case  was  here  on  former  writ  of  error 
the  principles  springing  from  the  relation  that  existed  between 
plaintiff  and  defendant,  as  principal  and  agent,  were  clearly  stated 
in  the  opinion  of  this  court,  delivered  by  the  present  chief  justice, 
wherein  it  is  said,  inter  alia :  *'  By  accepting  the  letter  of  attorney 
the  defendant  assumed  the  obligation  and  assented  to  the  terms 
imposed  on  him.  It  thereby  became  his  duty  to  collect  the  rents 
and  pay  over  the  same  to  the  several  persons  in  the  order  therein 
specified.  His  right  to  retain  any  portion  thereof,  or  to  apply  it  to 
the  debt  due  himself  was  expressly  limited  to  the  interest  on  the 
latter.  His  power  to  collect  was  coupled  with  the  specific  trust 
prescribed  in  the  same  instrument.     Having  received  the  money 
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under  authority  of  the  plaintiff  for  a  specific  purpose,  lie  cannot 
^ply  it  to  the  payment  of  a  previoas  indebtedness^  It  cannot  be 
thus  diverted  from  its  legitimate  parpose.''    99  Penu.  St.  376. 

A  proj^er  application  of  these  principles  to  the  facts  which  the 
plaintiff's  testimony  on  the  last  trial  tended  strongly  to  establish, 
not  only  required  the  submission  of  the  case  to  the  Jury,  but  would 
have  justified  them  in  finding  in  fayor  of  the  plaintiff  for  so  much 
of  the  rent  received  by  defendant  as  was  not  applied  by  him  in 
accordance  with  the  terms  of  the  letter  of  attorney  under  which  it 
was  collected,  with  interest  from  date  of  snic 

It  was  practically  conceded  that  from  November  4,  1878,  to 
April  4^  1879,  inclusive,  defendant  collected  $700,  which  by  the 
express  terms  of  the  power  of  attorney  he  was  bound  to  apply  to 
payment  of  the  following  items  in  their  order:  1st  Taxes  and 
water  rent  on  the  demised  premises;  2d*  Interest  on  mortgage, 
96,000,  in  favor  of  the  Philadelphia  Savings  Fund  Society;  Sd. 
Interest  and  dues  on  mortgage,  $2,500,  held  by  the  St.  Andrews 
Building  Association,  and  lastly,  to  interest  on  his  own  mortgage 
of  $4,666.66.  Without  the  consent  of  plaintiff,  he  had  no  right  to 
apply  a  cent  of  it  in  any  other  way.  The  money  collected  by  virtue 
of  the  power  of  attorney  belonged  to  plaintiff,  and  as  it  came  into 
defendant's  hands  from  time  to  time,  it  was  impressed  with  a  trust 
in  favor  of  plaintiff  which  required  its  application  to  the  specified 
objects  in  their  order.  So  long  as  there  was  any  thing  due  and 
T)ayable  on  account  of  either  of  the  three  preferred  objects  he  had 
^0  right  to  appropriate  any  of  the  money  to  the  interest  on  his  own 
mortgage.  If  he  did  it  was  a  manifest  breach  of  the  trust  under 
which  it  was  received. 

The  testimony  tended  to  prove  not  only  that  the  sums  due  and 
payable  on  the  three  preferred  classes  of  liabilities,  specified  in  the 
power  of  attorney,  exceeded  the  amount  collected  by  defendant,  but 
also  that  there  was  very  little  if  any  interest  due  him  on  his  mort- 
gage at  the  time  this  suit  was  commenced.  The  interest  on  the 
latter  to  that  date.  May  29,  1879,  appears  to  have  been  $652.33,  on 
account  of  which  he  had  received  $139.99  from  plaintiff,  and  col- 
lected on  ^ssMum^. /a.  to  Montgomery  county  $511,  making  in 
all  $650.99.  These  and  other  subjects  of  inquiry  suggested  by  the 
testimony  were  clearly  for  the  consideration  of  the  jury,  and  if 
they  had  been  permitted  to  pass  upon  the  same,  they  might  and 
probably  would  have  found  that  defendant  neglected  and  refused 


206  PENNSYLVANIA, 

Tagg  y.  Bowman. 


to  apply  the  money  received  by  him  to  the  objects  specified  in  the 
power  of  attorney,  and  thafc  he  did  so  without  any  jastification  or 
excuse  other  than  a  desire  and  determination  on  his  part  to  appro- 
priate it  to  his  own  use.  If  these  facts  had  been  found  by  the  jury 
the  plaintijS  under  our  former  ruling  would  have  been  entitled  to 
recover,  and  defendant  should  have  been  denied  the  right  of  set- 
oS,  It  was  never  intended  thai  our  defalcation  acfc  should  be  used 
as  the  means  of  rewarding  perfidious  conducfc.  Public  poKcy  for- 
bids that  its  provisions  should  be  invoked  for  any  such  purpose. 

Defalcation  is  a  legal  right,  secured  to  a  defendant  who  has 
demands  against  a  plaintiff  due  in  the  same  right  and  payable  when 
suit  was  commenced;  but  it  may  be  waived  by  contract,  express  or 
implied.  An  agreement  to  waive  the  right,  if  founded  on  a  good 
consideration,  is  undoubtedly  binding.  The  receipt  of  money  by 
one  person  from  another,  to  be  applied  to  a  specific  purpose, 
implies  an  agreement  on  the  part  of  the  former  not  to  apply  it  to 
nnj  other  use,  and  of  course  not  to  his  own  by  pleading  a  set-ofl. 
Smuller  v.  Union  Canal  Co.,  37  Penn.  St.  68;  BankY.  JtfacalssUr, 
9  Penn.  St.  475;  Ardesco  Oil  Co.  v.  North  American  OH  and  Min- 
ing Co.,  66  Penn.  St.  375,  380.  In  Simpson  v.  Pinkerian,  10  W. 
N.  G.  423,  we  held  that  an  attorney  at  law  or  In  tact  employed  to 
collect  a  claim,  when  he  has  received  the  money,  has  no  nght  to 
set  off  an  antecedent  debt  or  claim  of  his  own  against  his  con- 
stituent, without  first  showing  that  the  latter  agreed  he  might 
retain  his  demand  out  of  the  money.  It  was  also  ruled,  in  Middle* 
town  and  Harriaburg  Turnpike  Road  v.  Watson,  1  Bawle,  330, 
that  an  agent  of  the  company,  who  had  received  money  to  its  use, 
could  not  in  a  suit  against  him  set  off  debts  of  the  company  which 
he  had  paid  without  showing  he  had  authority  to  pay  them.  It  is 
there  said:  ''As  long  as  the  agent  acts  within  the  scope  of  his 
authority,  and  no  longer,  he  is  protected.  It  was  the  duty  of  Wat- 
son to  collect  and  pay  over  the  funds  as  they  came  into  his  hands. 
It  was  for  the  company  to  direct  the  application  of  the  money 
when  in  the  treasury  or  under  their  control,  to  the  discharge  of 
their  debts,  the  repair  of  the  road,  or  whatever  purposes  they  might 
suppose  most  beneficial  to  the  corporation.  This  they  have  been 
prevented  from  doing  by  an  assumption  of  power  by  their  agent 
and  a  misapplication  of  the  funds  of  the  company.  If  such  a 
breach  of  trust  should  be  permitted,  it  would  in  practice  lead  to 
great  abuses  by  introducing  a  scene  ot  speculation  and  fraud  the 
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most  disastrous,  and  of  the  most  secret  and  dangerous  nature.  A 
principal  may  give  a  special  authority  to  his  agent  to  settle  and 
liquidate  his  debts;  but  previous  to  the  introduction  of  such  a 
defense  to  a  suit  brought  for  money  had  and  received  as  agent,  the 
special  authority  should  be  shown."  Other  cases  bearing  on  the 
subject  might  be  cited,  but  it  is  unnecessary.  The  principle  under- 
lying all  of  them  is  that  an  agent  or  attorney,  who  by  virtue  of 
special  authority  has  received  money,  cannot,  when  sued  by  his 
principal,  set  off  a  debt  due  to  himself  in  a  matter  not  arising  out 
of  his  agency.  By  accepting  the  special  trust  he  waives  the  general 
right  of  set  off.  Moreover  the  debts  not  being  due  in  the  same 
right  or  capacity,  lack  that  mutuality  which  is  essential  to  the 
right  of  set-off. 

The  fact  that  the  demised  premises  were  sold  by  the  sheriff  about 
s  month  before  this  suit  was  brought  has  no  bearing  in  favor  of  the 
position  assumed  by  defendant.  If  he  had  applied  the  rent  col- 
lected, as  he  was  in  duty  bound  to  do,  the  incumbrances  on  the 
property,  at  the  time  of  the  sheriff's  sale,  would  have  been  reduced 
to  that  extent.  Whether  they  were  discharged  by  the  sheriff's  sale 
or  not  is  immaterial  to  this  issue.  They  were  neither  paid  nor 
reduced  by  defendant.  The  money  he  received  in  special  trust  to 
be  applied  to  their  reduction,  except  the  small  sum  of  $19.55,  was 
wrongfully  retained  by  him,  and  is  still  in  his  possession  to  the 
detriment  of  plaintiff. 

It  follows  from  what  has  been  said  that  the  learned  judge  erred 
in  entering  judgment  of  nonsuit. 

JudgmeM  reversed  and  a  procedendo  awarded. 


s 


BiKOEBLY  V.  ThAYBB. 

aOB  P600.  St.  fOl.) 
Ccntraet — to  **  taHtfcustion.* 

UPFIOIENTLY  reported,  54  Am.  Rep.  715. 
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006  Fson.  St.  814.) 

TVuHee — aU(noaneefor  aervket  a$  aUome^ 

A  trustee,  who  is  also  a  lawyer,  may  be  allowed  oompensation  for  necessMj 
services  of  a  professional  character  concerning  the  tmst  after  as  well  as  be- 
fore his  appointment 

APPEAL  from  a  decree  of  distribution  of  a  trust  fand.     The 
head-note  states  the  point 

Wm.  H.  Burnett,  for  appellant 

Francis  BawU,  S.  Davis  Page,  and  WaUer  Charge  Smith,  for 
appellees. 

Sterbett,  J.  In  his  final  acconnt  as  trustee,  under  the  deed  of 
marriage  settlement  executed  in  1838,  appellant  claimed  credit, 
inter  alia,  *'  For  professional  services,  prior  to  his  appointment, 
tlOO;  for  oompensation  as  trustee,  $1,500."  Exception  was  taken 
to  each  of  these  credits.  To  the  first,  it  was  objected  that  the  pro- 
fessional services  in  question  were  rendered  not  for  the  benefit  of 
the  trust  estate,  but  in  the  special  interest  of  the  beneficiary  for 
life;  and  to  the  second,  that  the  charge  was  excessiye.  Both  of 
these  exceptions  were  fully  considered  by  the  learned  auditor  and 
by  him  overruled.  As  to  the  first,  the  substance  of  his  finding  was 
that  the  professional  services  rendered  by  appellant  before  his  ap- 
pointment as  trustee  were  for  the  benefit  of  the  trust  estate,  and 
in  the  interest  of  exceptants  and  others  entitled  to  the  corpus 
thereof.  This  satisfactorily  disposed  of  the  only  allegation  of  fact 
on  which  that  exception  is  based.  As  to  the  second  exception,  the 
learned  auditor  found,  from  the  testimony  before  him,  that  in  view 
of  the  services  of  a  strictly  professional  character,  rendered  by  ap- 
pellant, in  connection  with  his  duties  and  responsibilities  as  trus- 
tee, the  compensation  claimed  by  him  was  just  and  reasonable; 
and  this  conclusion  of  fact  appears  to  have  been  warranted  by  the 
evidence.  For  the  purpose  of  showing  the  character  and  extent  of 
the  special  services  rendered  by  appellant,  the  account  of  his  pred- 
ecessor in  the  trust,  and  report  of  the  auditor  to  whom  it  was 
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fened,  were  given  iu  evidence.  From  these  it  appeared  that  the 
acoonnty  exhibiting  the  administration  of  the  trust  for  the  period 
of  forty  years^  was  necessarily  very  voluminoas^  and  of  course  a 
proper  examination  of  the  same  required  considerable  time  as  well 
as  professional  skill  and  judgment.  It  was  the  duty  of  appellant 
as  successor  of  the  deceased  trustee  to  cause  a  thorough  examina- 
tion of  the  account  to  be  made.  Instead  of  employing  counsel  for 
that  porpoee,  as  might  have  been  done,  he  gave  his  personal  atten- 
tion to  the  matter.  The  learned  auditor,  to  whom  that  account 
was  referred,  says  in  his  report  thereon:  '^The  accounts  of  both 
principal  and  interest  were  very  thoroughly  examined  with  the 
vouchers,  receipts  and  other  evidences  of  the  transactions,  both  by 
the  auditor  and  the  succeeding  trustee  (Mr.  Perkins),  involving  on 
the  part  of  the  latter  a  degree  and  character  of  skill  and  attention 
such  as  would  ordinarily  have  been  performed  by  a  professional 
adviser,  as  being  over  and  beyond  the  duties  strictly  pertaining  to 
the  office  of  a  trustee." 

The  question  of  reasonable  compensation  to  trustees  depends 
largely  upon  the  circumstances  of  each  particular  case,  and  cannot 
be  properly  determined  by  any  inflexible  rule.  Carrier^s  Appeal^ 
79  Penn.  St.  230,  While  in  practice  it  is  usually  claimed  and 
awarded  in  the  form  of  a  commission,  the  rate  is  not  determinable 
by  any  established  rule.  It  must  be  graduated  according  to  the 
responsibility  incurred,  the  amount  of  the  estate,  the  nature  and 
extent  of  the  services  necessarily  performed.  HarlancTs  Appeal,  5 
Bawle,  323,  330.  In  that  case.  Chief  Justice  Oibsox  says,  com- 
pensation **  may  be  awarded  even  in  a  gross  sum,  according  to  a 
common  practice  in  the  country,  which  I -take  to  be  the  preferable 
one,  as  it  necessarily  leads  to  an  examination  of  the  nature,  items 
and  actual  extent  of  the  services,  which  the  adoption  of  a  rate  per 
centum  has  a  tendency  to  leave  out  of  view."  It  canot  be  doubted 
that  for  services  of  an  extraordinary  character,  rendered  by  a  trus- 
tee, he  is  entitled  to  extra  compensation  beyond  the  usual  allow- 
ance for  receiving  and  disbursing  trust  funds.  If  professional  ser- 
vices, necessaiy  to  the  proper  administration  of  the  trust,  have 
been  rendered  by  a  trustee  in  person,  he  is  clearly  entitled  to  such 
reasonable  compensation  as  he  would  have  paid  had  he  been  obliged 
to  employ  counseL  If  authority  for  a  principle  so  manifestly  just 
and  reasonable  as  this  be  required,  it  may  be  found  in  LowH^s 
Appeal,  1  Grant,  373. 
Vol.  LVI  —  27 
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-In  reaching  the  conclusion  that  appellant's  claim,  as  presented, 
^yas  not  excessiye,  the  learned  auditor  appears  to  have  considered 
and  properly  applied  the  principles  aboye  stated  to  the  facts  of  the 
case  as  he  found  them.  He  took  into  consideration  the  profes- 
sional as  well  as  the  ordinary  services  of  the  trustee;  and  in  con- 
nection therewith,  he  yeiy  properly  toolc  into  consideration  the 
necessity  of  yet  conyerting  into  money,  for  the  purpose  of  distri- 
bution, the  securities  which  represent  the  corpus  of  the  estate. 
These  securities,  consisting  of  shares  in  eight  or  ten  different  cor- 
porations, yalued  at  about  $25,000,  came  into  his  hands  from  his 
predecessor  in  the  trust.  It  will  doubtless  be  necessary  for  the 
trustee  to  sell  these  stocks  and  distribute  the  proceeds  among  the 
twenty  or  more  parties  in  interest. 

In  yiew  of  all  the  facts  and  circumstances  of  the  case,  we  think 
the  conclusions  of  the  auditor  were  correct,  and  the  learned  court 
erred  in  reducing  appellant's  compensation  for  all  services  to  five 
per  cent  on  the  amount  of  the  estate.  The  difference,  it  is  true,  is 
comparatively  small,  but  the  record  fails  to  disclose  any  reason  for 
not  confirming  the  auditor's  report,  and  none  has  been  even  sug- 
gested by  the  court  below. 

Decree  reversed  at  costs  of  appellees,  and  report  of  the  auditor 
confirmed;  and  it  is  ordered  that  the  record  be  remitted  to  the 
court  below  for  further  proceedings  in  accordance  therewith. 

Decree  rever$&d. 


Btak  y.  IJliceb. 
(losPonn.  St.  aas.) 

8ale — implied  toarranip. 

A  pork  packer  in  Dnbuque,  Iowa,  sold  to  a  dealer  in  Pottsvllla,  Pa.,  "  five  car 
loads  folly  cured  sweet  pickled  shoaldera,  f.  o.  b.  Dabnqae."  Upon  arrival 
at  Pottsville  the  goods  were  foand  to  be  unmerchantable.  In  an  action  npon 
the  implied  warranty,  the  conrt  charged  that  the  defendant  was  bonnd  to 
famish  pork  that  was  **  sweet  and  sound  and  in  fit  condition  to  be  sold  in 
the  trade."    EM,  error. 

ACTION  for  breach  of  warranty  of  goods.     The  opinion  states 
the  case.     The  plaintiff  had  judgment  below. 
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/.  Willis  Martin  and  Brnj.  P.  Wilson,  for  plaintiff  in  error. 

Rudolph  M.  Schiehf  for  defendant  in  error. 

OoBDOKy  J.  The  action  in  this  oase  was  in  assumpsit  on  an  im- 
plied warranty  of  goods  sold  by  the  defendants  below  to  the 
plaintifiE.  The  sale  was  of  140  tierces  sweet  pickled  pork  shonlders, 
deliyerable  on  board  the  cars  at  Dubuque,  and  was  negotiated 
through  R  W.  Roloson,  a  provision  broker  in  the  city  of  Chicago, 
who  acted  as  the  common  agent  of  both  parties.  Both  plaintiff 
and  defendants  were  packers  and  dealers  in  pork;  the  place  of 
business  of  the  latter  was  at  Dubuque,  and  that  of  the  former  in 
Pottsyille  of  this  State.  The  transaction  then,  in  brief,  stands 
thus:  nimer  ordered  the  goods,  as  above  stated,  from  Ryan  ft 
Son,  and  they  were  shipped  without  inspection  or  opportunity  of 
inspection  by  him.  It  is  true,  an  inspection  was  ordered  by  Bolo- 
son,  but  as  that  inspection  was  made  by  the  defendants  themselves 
through  one  of  their  employees,  it  was  of  course  not  conclusive 
on  Ulmer.  Shortly  after  the  meat  arrived  at  Pottsville  it  was 
found  to  be  spoiled,  so  much  so  that  it  was  not  merchantable  as 
human  food.  During  the  trial,  a  number  of  exceptions  were  taken 
to  the  evidence  offered  and  admitted  on  part  of  the  plaintiff.  But 
as  it  was  all  pertinent  to  prove  the  probable  condition  of  the  meat 
when  shipped  at  Dubuque,  we  cannot  say  that  it  was  inadmissible. 
The  plaintiff  had  no  opportunity  of  directly  testing  or  knowing  its 
quality  when  delivered  on  the  cars,  he  was  therefore  obliged  to  do 
the  best  he  could  by  proving  its  bad  quality  when  received,  and 
showing  by  experts,  and  the  means  used  for  its  preservation,  that  if 
good  when  shipped  it  ought  not  to  have  spoiled  by  the  way.  If 
indeed  the  sale  itself  raised  no  implied  warranty  of  the  quality  of  the 
goods  delivered,  the  evidence  was  inadmissible,  for  in  that  case 
there  could  in  any  event  be  no  recovery  under  the  present  state  of 
the  pleadings  however  bad  the  character  of  the  meat  when  shipped. 
This  however  is  the  main  point  of  the  case,  and  is  raised  by  the 
13th,  14th  and  15th  assignments  of  error.  With  reference  to  this 
point  the  court  charged,  that  under  the  terms  of  the  contract,  the 
defendants  were  bound  to  furnish  meat  that  was  sweet,  sound  and 
in  a  fit  condition  to  be  sold  in  the  trade.  We  have  no  hesitation 
in  saying,  that  at  all  events,  this  was  carrying  the  doctrine  of  im- 
plied warranty  too  far.    No  rule  that  we  know  of  carries  the  doc* 
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trine  quite  to  the  length  here  stated.  Under  the  English  decisions, 
as  they  now  stand,  where  the  yendee  has  had  no  opportunity  of  in- 
specting the  commodity,  he  has  a  right  to  require  a  salable  article, 
but  nothing  more,  and  he  cannot  insist  that  it  shall  be  of  any  par- 
ticular quality  or  fineness.  Whart.  Gont.,  §  223.  When  therefore 
the  learned  judge  of  the  court  below  informed  the  jury  that  the 
meat,  when  deliyered,  must  have  been  not  only  salable,  but  also 
sweet  and  sound,  he  made  a  statement  not  sustained  by  any  au- 
thority recognized  in  this  State,  for  even  an  express  warranty  could 
not  haye  gone  beyond  what  was  thus  stated.  For  this  howeyer  we  can- 
not reverse,  since  it  has  not  been  assigned  for  error.  The  question 
then  recurs,  do  the  facts  of  this  case  raise  a  warranty  of  any  kind  or 
degree  ?  We  think  they  do  not.  In  the  way  of  conditions  of  sale  we 
have  but  the  order  of  the  broker  on  his  correspondents  for  the  ship- 
ment, to  his  own  order,  of  two  car  loads  of  sweet  pickled  shoulders, 
free  on  board  the  cars  at  Dubuque,  and  the  invoice  forwarded  by  him 
to  IJlmer  setting  forth  the  shipment,  on  his  account,  of  140  tierces  S. 
P.  shoulders.  When  TJlmer  received  this  meat  it  was  apparently  in 
good  condition;  an  inspection  showed  nothing  wrong  except  that  the 
pickle  was  not  as  pure  as  it  should  have  been,  and  it  was  not  until 
some  hours  of  smoking  that  its  bad  quality  was  developed.  How  it 
was  then  shipped  at  Dubuque  is  impossible  to  say,  and  of  course  under 
the  charge,  the  finding  of  the  jury  does  not  help  us. 

It  may  have  been  at  that  time  good  for  present  use,  and  yet  not 
fit  for  shipping,  or  it  may  have  been  entirely  sound  and  deteriorated 
through  neglect  on  the  way.  At  all  events,  there  is  no  evidence 
that  the  defendants  knew  that  it  was  not  good. when  put  on  board 
the  cars.  Under  these  circumstances,  we  are  satisfied  that  had  the 
rule  established  by  this  court  been  followed  the  plaintiff  would  not 
have  been  permitted  to  recover.  The  case  of  WetlieriU  v.  Neilson, 
18  Penn.  St.  448,  is  directly  in  point,  and  would  have  to  be  overruled 
were  we  to  sustain  the  court  below.  There  the  bill  of  sale  was  of 
*'  36  casks  of  soda  ash,  48  per  cent."  The  offer  of  proof  on  part  of 
the  defense  was,  inter  alia,  that  the  ash  was  below  48  per  cent 
strength;  that  it  was  not  marketable,  but  valueless  and  useless,  not 
being  in  fact  the  article  it  was  sold  for.  The  court  below  refused 
to  entertain  the  offer,  and  ordered  judgment  on  the  ground  that 
the  defendant  had  shown  neither  an  express  warranty  nor  fraudu- 
lent representation,  and  that  nothing  short  of  this  could  prevent 
the  plaintiff's  recovery. 
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In  this  case,  like  that  in  hand,  there  was  neither  inspection  of 
the  goods  nor  opportunity  for  snch  inspection,  so  that  they  are  in 
all  particulars  similar.  A  like  case  is  that  of  Warren  y.  PhUa. 
Oodl  Ch.y  83  Penn.  St  437,  in  which  Mr.  Justice  Woodwabd 
aflBrms  that  there  is  no  rule  more  firmly  imhedded  in  our  jurispru- 
dence than  that  which  goyems  the  rights  of  yendors  and  purchas- 
ers in  an  ordinary  contract  of  sale  of  personal  property.  **  In  such 
a  contract  the  yendor  is  subject  to  no  implication  of  a  warranty  of 
the  quantity  of  the  article  sold."  He  also  adds:  ''The  doctrine 
of  the  common  law,  as  it  was  settled  in  Ohandelor  y.  Lapus,  Gro. 
Jac.  Ay  has  been  constantly  and  uniforinly  applied.''  The  same 
doctrine  is  held  by  Mr.  Justice  Mbbcub  in  Whitaker  y.  Easttaick^ 
75  Penn.  St.  229,  and  also  in  Eagan  y.  Call,  34  Penn.  St.  236.  As 
has  been  said,  this  is  the  common-law  doctrine  and  is  found  in  the 
case  of  Chandelor  y.  Lcpus,  in  which  case  the  declaration  set  forth 
that  the  defendant,  a  goldsmith,  haying  skill  in  precious  stones, 
**  had  a  stone  which  he  affirmed  to  Lopus  to  be  a  bezoar  stone,  and 
sold  it  to  him  for  a  hundred  pounds;  ubi  revera,  it  was  not  a  bezoar 
stone." 

Under  the  pleadings  judgment  was  giyen  for  the  plaintiff  in  the 
King's  Bench,  but  was  reyersed  in  the  Exchequer  Chamber  on  the 
ground  that  the  bare  iiffirmation  that  the  stone  was  a  bezoar,  with- 
out warranty,  was  no  cause  of  action.  This  is  perhaps  an  extreme 
case,  for  here  the  article  was  not  eyen  in  specie  what  it  was  sold  for, 
neyertheless,  as  we  haye  seen,  it  was  literally  followed  in  Whetkerill 
y.  Neilson,  supra,  as  it  was  in  Seixas  y.  Woods,  2  Caines,  48;  8.  c, 
2  Am.  Dec.  215;  and  the  latter  was  followed  in  New  York  in 
Holden  y.  Dahin,  4  Johns.  421.  We  understand  indeed  that  both 
in  England  and  New  York  there  has  been  to  some  extent  a  depart- 
ure from  the  rulings  of  the  aboye  cited  cases,  but  in  Pennsylyania 
there  has  been  a  steady  adherence  to  the  common-law  doctrine 
without  any  greater  qu^ification  than  that  found  in  Borrekins  y. 
Bevan,  3  Bawle,  37,  where  it  was  held  that  the  goods  sold  must  be 
the  same  in  kind  as  those  mentioned  in  the  contract  of  sale. 

For  the  reasons  here  giyen  we  reyerse  the  judgment  of  the  court 
below,  and  order  a  new  vsnire. 

Judgment  reversed. 

Tbuhkkt  and  Stbbbbtt,  JJ.,  dissented. 
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Ott  Penn.  St.  8M.) 
IfUereit — apportumment, 

Ue  interert  on  mnnioipal  bonds  and  those  of  private  oorpontioDS  is  appot^ 

tionable. 

APPEAL  from  decree  of  Orphans'  Court    The  head-note  states 
the  point. 

A.  Sidney  Biddle  and  Ward,  for  appellant. 
Byerly  Hart,  for  appellee. 

Paxsok,  J.  The  single  question  presented  by  this  record  is^ 
whether  the  interest  upon  municipal  and  other  corporation  bonds 
can  be  apportioned.  The  auditing  judge,  following  a  decision  of 
the  late  Judge  KiKO,  in  Earp^a  WUl,  1  Pars.  SeL  Eq.  Gas.  453^ 
held  that  they  could  not  be  apportioned.  Upon  exceptions  filed, 
the  Orphans'  Court  reversed  the  decree  of  the  auditing  judge  and 
apportioned  the  income.  The  bonds,  about  which  the  contention 
arose,  were  bonds  of  the  city  of  Pittsburgh,  and  the  mortgage  bonds 
of  the  Philadelphia  and  Beading  Coal  and  Iron  Company. 

The  rule  at  common  law  was  that  the  interest  on  money  loans 
was  apportionable,  and  in  this  respect  it  differed  from  other  periodical 
payments  like  dividends,  rent,  pensions  and  annuities.  The  reason 
for  the  distinction  is  that  in  the  case  of  money  at  interest,  the  in- 
terest accrues  de  die  in  diem,  which  cannot  be  said  of  some  at  least 
of  the  other  payments  mentioned. 

That  this  rule  is  inequitable,  and  to  some  extent  arbitrary,  may 
be  assumed  from  the  fact  that  modern  legislation  and  judicial 
decision  have  steadily  tended  to  narrow  the  rule  and  enlarge  the 
exceptions.  Thus  courts  of  equity  have  extended  the  doctrine  of 
apportionments  to  cases  of  settlements  or  annuities  for  mainten- 
ance, upon  the  ground  of  the  presumed  intention  of  the  settler  or 
donor  to  provide  for  the  support  of  the  beneficiary  down  to  the 
determination  of  the  gift  by  death,  marriage,  or  arrival  at  majority 
as  the  case  may  be.  Oheen  v.  Osbom,  17  S.  &  R.  171;  BligJU  r. 
Blight,  51  Penn.  St.  420. 
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In  this  State  the  ngor  of  the  common  law  has  heen  relaxed  in 
iaTor  of  the  tenant  for  life  so  far  as  regards  rents,  hj  the  act  of 
Febroary  94,  1834,  and  in  England,  by  statute  34  and  35  Vict.,  it 
is  declared  that  "  All  rents,  annuities,  dividends  and  other  period- 
ical payments  in  the  nature  of  income  shall  like  interest  on  money 
lent  be  considered  as  accruing  from  day  to  day,  and  shall  be  appor- 
tionable  in  respect  of  time  accordingly/' 

The  Orphans'  Court,  while  not  a  court  of  equity,  administers  the 
law  upon  equitable  principles,  and  is  not  bound  to  enforce  a  com- 
mon-law rule  admittedly  obnoxious  to  equity  further  than  it  is 
constrained  by  authority,  and  the  reason  upon  which  the  rule  itself 
rests. 

There  seems  to  be  a  reason  why  dividends  declared  by  stock 
companies  should  not  be  apportioned.  Such  dividends  are  not 
interest  accruing  from  day  to  day,  but  profits  upon  business  opera- 
tions .which  in  a  strict  sense  cannot  be  said  to  accrue  at  all,  but 
are  declared  at  the  pleasure  of  a  board  of  managers,  with  nothing 
to  show  during  what  portion  of  the  year  they  were  earned.  So 
too  of  annuities.  In  such  cases  there  is  no  earning  of  interest 
upon  anything;  they  are  fixed  sums  payable  at  stated  days,  and 
until  those  days  arrive  there  is  nothing  earned  and  there  is  nothing 
due. 

The  principle  has  long  been  settled  in  England  that  income 
derived  from  the  public  funds  is  not  apportionable.  It  was  so  ruled 
in  Pearly  v.  Smith,  3  Atk.  260,  in  the  case  of  the  South  Sea  annui- 
ties, and  in  Sherrard  v.  Sherrard^  3  Atk.  502.  These  cases  were 
followed  by  many  others  affirming  the  same  doctrine.  It  is  need- 
less to  cite  them  as  there  is  no  dispute  about  the  English  rule.  In 
E(xqfs  Wittf  Judge  Eikg  adopts  the  English  rule  and  applies  it  to 
municipal  and  corporation  bonds.  We  do  not  know  to  what  extent 
Judge  King's  decision  has  been  followed  by  other  Orphans'  Court 
and  Common  Pleas  judges  throughout  the  State,  but  as  presented 
here,  it  is  a  new  question.  "We  have  no  decisions  of  our  own  there- 
fore to  embarrass  us.  The  decision  of  so  eminent  a  jurist  as  Judge 
KiNQ  is  entitled  to  much  respect,  but  it  is  not  authority  beyond 
its  reason. 

We  have  not  the  case  of  United  States  and  State  loans  before  us,. 
and  no  question  in  regard  to  them  will  be  decided,  and  they  wilt 
be  considered  only  so  far  as  they  are  necessarily  involved  in  the 
discussion  of  municipal  and  other  corporation  bonds.    I  am  unable 
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to  see  any  difltinciion  between  them  apon  principle;  if  any  ia 
made  it  most  be  an  arbitrary  one,  and  because  some  role  of  policy 
requires  it. 

It  is  manifest  from  a  careful  study  of  Judge  Kino's  opinion 
that  he  did  not  consider,  and  probably  entirely  overlooked  the 
peculiar  character  of  the  English  consols,  and  their  marked  differ- 
ence from  the  public  debt  of  this  country.  In  many  of  the  Eng- 
lish cases  the  question  arose  upon  annuities,  such  as  the  South  Sea 
annuities.  The  English  consols  are  but  annuities;  the  interest  only 
is  paid,  the  principal  is  neyer  reimbursable,  and  the  goyemment 
can  only  redeem  them  by  buying  them  in  the  market. 

The  reasoning  of  the  English  cases  goes  upon  the  ground  that 
the  interest  does  not  accrue  day  by  day,  which  is  entirely  true  of 
their  consols.  In  Pearly  y.  Smithy  supra,  Lord  Hardwicks 
stated  it  as  tersely  as  it  can  be  put,  when  he  says:  '*  If  the  security 
had  continued  a  mortgage,  the  claimant  would  have  been  entitled 
to  the  demand  he  now  makes,  because  there  interest  accrued  every 
day  for  forbearance  of  the  principal,  though  notwithstanding  it  is 
usual  in  mortgages  to  make  it  payable  yearly."  The  same  distinc- 
tion between  mortgages  and  funded  debt  is  recognized  in  Sherrard 
y.  Sherrard,  supra,  and  many  other  English  cases.  And  it  is  an 
obyious  distinction  as  applied  to  South  Sea  annuities,  and  British 
consols  generally.  But  the  distinction  between  a  mortgage  and 
bonds  of  the  city  of  Pittflburg,  and  the  bonds  of  the  Philadelphia 
ft  Beading  Coal  ft  Iron  Company  secured  by  a  mortgage,  is  diffi- 
cult to  see.  In  either  case  it  is  a  loan,  and  the  interest  accrues 
from  day  to  day  as  the  consideration  of  the  forbearance.  That 
the  principal  is  not  due  is  not  to  the  point,  for  money  is  loaned 
for  a  term  ot  years  upon  mortgages  as  well  as  city  or  corporation 
bonds. 

No  reason  other  than  the  one  just  stated  has  or  can  be  given  why 
the  income  from  municipal  bonds  may  not  be  apportioned.  The 
learned  court  below  however  attempted  to  take  municipal  bonds 
out  of  the  English  rule  in  regard  to  government  secunties,  by 
showing  that  municipal  and  other  corporations  may  be  compelled 
to  pay,  which  is  not  the  case  with  either  the  National  or  State 
government.  The  conclusion  is  correct,  but  we  do  not  assent  to 
the  reasoning.  It  is  true  the  government  is  sovereign;  it  cannot  be 
sued  and  compelled  to  pay  like  an  ordinary  debtor,  while  munici- 
palities  which  are  the  creatures  of  the  State  may  be  so  compelled* 


FEBRUAEY  TEIIM,  1885.  217 


Wilson's  Appeal. 


This  howeyer  is  outside  of  the  questioiL  If  the  sovereign  does  not 
pay  there  is  nothing:  to  apportion.  No  question  of  apportionment 
can  be  raised  until  there  is  actual  payment  of  the  interest,  and 
when  payment  is  made  the  question  whether  it  was  a  voluntary  or 
a  forced  payment  has  no  bearing  upon  the  principle  of  apportion- 
ment. 

Nor  18  there  any  question  about  government  policy  or  treasury 
convenience.  This  was  clearly  shown  by  Judge  Kino  in  Earp^s 
WiUj  supra,  where  he  said:  ''It  is  a  mistake  to  suppose  that  the 
rule  in  equity  had  any  original  connection  with  government  policy 
or  treasury  convenience.  From  the  time  of  its  establishment  by 
Lord  Habdwicke,  in  1744,  such  an  idea  is  not  intimated  in  any 
decided  case.  And  this  for  the  simple  reason  that  the  treasury 
has  no  interest  in  the  subject."  Judge  King  then  proceeds  to 
give  what  he  conceived  to  be  the  reason  of  the  rule  in  equity.  It 
was  substantially  that  the  funded  debt  carries  with  it  the  idea  of 
pennanency,  and  becomes  a  favorite  investment  with  persons  desir- 
ous of  having  a  fixed  income;  that  the  interest  of  such  investments 
may  be  applicable  to  a  series  of  persons  for  a  long  time.  These 
may  be  very  good  rea^ns  to  induce  persons  who  desire  permanent 
investments  to  buy  such  securities,  and  perhaps  why  the  income  of 
English  consols  and  South  Sea  annuities  should  not  be  apportioned, 
4tt  the  interest  thereon  does  not  accrue  from  day  to  day.  But  the 
interest  on  these  municipal  and  corporation  bonds  does  accrue  de 
die  in  diem  precisely  as  in  the  case  of  an  ordinary  bond  and  mort- 
^[age,  and  we  are  wholly  unable  to  distinguish  one  from  the  other 
in  principle.  The  applicability  of  this  rule  to  Federal  and  State 
securities  will  be  decided  when  the  cases  arise;  they  have  been 
referred  to  here  only  for  the  purpose  of  illustration,  and  in  so  far 
as  such  allusion  was  necessary  to  a  proper  discussion  and  under- 
standing of  the  case  before  us. 

The  decree  is  afiirmed  and  the  appeal  dismissed  at  the  costs  of 
ihe  appellant. 

Decree  affirmed, 
V0L.LVI  — 88 
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(108  Penn.  St.  895.) 

JSoideTioe  —  eoq>ert  opinion — Inuis of  examination  —  wQl  —  confidentialrtkUionB^ 

of  testator  and  benefldary. 

An  expert  may  be  asked  bis  opinion,  based  upon  a  particnlar  portion,  tbough 
not  tbe  whole  of  the  testimony,  the  trath  of  which  is  assamed.* 

It  is  a  groand  of  suspicion,  that  one  having  confidential  relations  with  another 
preparef*  and  directs  the  execution  of  his  will  giving  him  a  considerable 
benefit 

PROCEEDING  to  determine  the  validity  of  a  will.    The  opinion 
states  the  facts. 

Geo,  JunJeiriy  for  plaintiff  in  error. 

W.  W.  Porter,  A.  Sydney  BiddU,  H.  J.  McCarthy,  George  W. 
DiddUy  William  A.  Porter,  for  defendants  in  error. 

Obeen,  J.  The  precepts  from  the  Orphans'  Court  directed  an. 
issue  to  be  formed  to  determine: 

''First.  Whether  the  said  certain  writing  dated  December  2,  A. 
D.  1^76,  is  a  codicil  to  the  will  of  said  John  L.  Neill,  deceased. 

Second.  Whether  at  the  time  of  the  making  of  said  alleged  codi- 
cil^ the  said  John  L.  Noill  was  of  sound  disposing  mind,  memory 
and  understanding. 

Third.  Whether  the  alleged  codicil  was  produced  by  undue 
influence,  fraud,  imposition  or  duress." 

[Omitting  minor  points.] 

The  discussion  of  these  three  assignments  is  therefore  practically 
the  same.  The  question  common  to  all,  when  succinctly  stated  is, 
can  the  opinion  of  an  expert  witness  be  asked  and  taken  upon  h^ 
muss  ot  facts  actually  proved  on  the  trial  of  a  case,  upon  th& 
assumption  that  the  whole  is  true.  There  is  no  question  that  if 
all  of  the  same  facts  are  grouped  together  iii  a  hypothetical  question 
the  oj)inion  maybe  taken.  There  is  some  contrariety  of  decision, 
though  not  much  on  this  subject,  but  oiir  own  rases  and  tht^ 
weight  ot  other  authority  appear  to  establish  the  admissibility  of 
the  evidence.     In  Pidcock  v.  Potter,  68  Penn.  St.  342,  the  rule  is. 

*  To  ssame  effect,  Qumn  v.  Higgins  (63  Wis.  664),  53  Am.  Rep.  805. 


OGTOBEB  TERM,  1885.  219^ 

Yaidley  ▼.  Cathbertson. 

thus  stated:  *' Sabschbing  witnesses  of  course  testify  to  the  state- 
of  the  testator's  mind,  and  in  addition  to  the  facts  give  their 
opinion.  The  same  is  the  case  with  medical  men,  who  as  experta 
may  give  their  opinion  upon  hypothetical  cases  or  upon  the  facts- 
proved.  1  Oreenl.  Ev.»  g  440.  In  Pennsylvania  it  has  always  been 
the  rule  that  after  a  non-professional  witness  has  stated  the  facts 
upon  which  his  opinion  is  founded  he  is  permitted  to  state  his. 
opinion  as  to  the  sanity  or  insanity  of  the  testator."  In  Forbes  v. 
CarutherSf  3  Yeates,  527,  we  said:  ^'Thus  a  physician  who  has 
not  seen  the  particular  patient,  may,  after  hearing  the  evidence  ot 
others,  be  called  to  prove  on  his  oath,  the  general  effects  of  a  par- 
ticular disease,  and  its  probable  consequences  in  the  particular 
case." 

In  DetweiUr  v.  Oroffy  10  Penn.  St.  376,  we  said:  **  In  questions- 
of  science,  skill  and  trade  or  others  of  the  like  kind,  persons  of 
skill,  sometimes  called  experts,  may  not  only  testify  to  facts,  but. 
are  permitted  to  give  their  opinions  in  evidence.  1  Greenl.  Ev., 
§  440,  their  opinions  are  confined  to  their  judgment  on  the  facts- 
proved." 

In  Olmsiead  v.  Gere,  100  Penn.  St.  127,  which  was  an  action  ot 
case  for  malpractice,  we  reversed  the  court  below  for  rejecting  the 
following  question  put  to  a  physician  as  an  expert:  '^  Q.  From  the 
testimony  you  have  heard  as  to  the  mode  in  which  this  limb  was 
treated  by  Dr.  Bailey,  and  from  the  results  you  find  upon  the  limb 
was  there  any  unskillful  management  on  his  part?"  and  held  that. 
an  opinion  derived  from  both  sources  was  competent. 

None  of  these  cases  presents  the  very  question  wc  are  considering, 
but  they  proceed  upon  the  idea,  and  affirm  the  doctrine,  that  an 
expert  witness  may  be  asked  his  opinion  upon  facts  proved  on  the- 
trial  and  heard  by  or  known  to  the  witnesses.  In  Dexter  v.  HaV, 
15  Wall.  9,  however  a  decision  was  made  which  seems  to  cover 
every  aspect  of  the  question  now  before  us.  The  matter  involved 
was  the  sanity  of  one  who  had  executed  a  power  of  attorney. 
Depositions  had  been  taken  on  both  sides,  some  tending  to  show 
sanity  and  others  insanity.  All  of  the  depositions  were  read  in 
evidence  and  were  also  read  by  a  physician  who  was  examined  as 
an  expert  He  was  then  asked  the  following  question:  "From 
the  facts  stated  in  these  depositions  and  the  symptoms  stated,  what 
in  your  opinion  was  the  state  of  Hall's  mind  December  27,  1862, 
as  to  sanity  or  insanity."    The  plaintiffs  objected  to  the  witness* 
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expressing  any  opinion  founded  on  the  testimony  adduced  on  both 
«ide8,  and  the  court  sustained  the  objection,  permitting  the  witness 
howeyer  to  give  his  opinion  upon  the  testimony  adduced  by  the 
plaintiffs.  The  Supreme  Court  said  that  the  only  assignment 
''  which  has  any  plausibility,  and  which  needs  particular  notice  is 
that  which  complains  of  the  refusal  of  the  court  to  permit  a  medi- 
•cal  witness  to  give  his  opinion  respecting  the  sanity  of  John  Hall 
at  the  time  when  he  signed  the  power  of  attorney  basing  his 
opinion  upon  the  facts  and  cfymptoms  stated  in  the  depositions 
read  at  the  trial.  The  witness  was  howeyer  allowed  to  giye  his 
opinion  upon  the  testimony  adduced  by  the  plaintifEs.  The  record 
does  not  show  fully  what  were  the  facts  stated  in  the  deposition, 
nor  whether  they  were  established  by  uncontradicted  eyidence.  It 
may  be  therefore  that  by  the  form  in  which  the  question  was  put, 
the  witness  was  required  to  give  his  opinion  upon  facts,  but  to 
■ascertain  and  determine  what  the  facts  were.  This  of  course  was 
inadmissible.  The  rule  is  as  laid  down  in  Oreenleafs  Eyidence, 
§  440,  ''If  the  facts  are  doubtful  and  remain  to  be  found  by  the 
jury  it  has  been  held  improper  to  ask  an  expert  who  has  heard  the 
ovidence  what  is  his  opinion  upon  the  case  on  trial;  though  he  may 
be  asked  his  opinion  upon  a  similar  case  hypothetically  stated.'' 
The  court  proceeded  to  say  that  as  the  answer  was  fayorable  to  the 
•defendant  lie  was  not  injured  by  the  decision  of  the  court  refusing 
permission  to  let  the  witness  answer  upon  all  the  testimony,  and 
he  could  not  complain,  but  it  is  plainly  to  be  implied  and  the  case 
is  so  reported,  that  the  action  of  the  court  below  was  approved. 

It  seems  to  us  that  this  is  the  true  distinction  upon  which  the 
question  should  be  determined.  The  witness  cannot  be  asked  to 
«tate  his  opinion  upon  the  whole  case,  because  that  necessarily 
includes  the  determination  of  what  are  the  facts,  and  this  can  only 
be  done  by  the  jury.  But  if  either  the  facts  are  stated  hypotheti- 
cally in  one  question,  or  if  the  whole  of  the  testimony  delivered  by 
one  of  the  parties  or  by  certain  of  the  witnesses  for  one  party  is 
made  known  to  the  expert  either  by  his  reading  it  or  hearing  it, 
and  he  is  then  asked  his  opinion  upon  it  assuming  it  to  be  true,  in 
-either  case  the  opinion  is  sought  upon  an  assumed  state  of  facts, 
and  may  therefore  be  given.  We  can  see  no  difference  between  the 
two  modes  of  putting  the  question  to  the  expert,  except  in  the 
manner  in  which  the  facts  upon  which  he  is  to  give  his  opinion 
are  made  known  to  him.    In  the  one  mode  they  are  all  repeated  to 
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him  in  the  question,  and  in  the  other  he  reads  them  or  hears  them 
testified  to,  but  in  both  the  essential  requirements  of  assuming 
them  to  be  true  is  enjoined.  Thus  the  witness  in  either  case  deter- 
mines none  of  the  facts  himself,  and  in  both  his  opinion  is  based 
upon  the  assumption  of  their  truth.  The  source  of  his  information 
is  different,  but  the  information  itself  is  the  same,  genericaUy,  in 
both  cases.     Many  cases  have  been  ruled  upon  this  distinction. 

Thus  in  a  yery  elaborate  opinion  in  the  case  of  Oilman  t.  Town 
nf  Sirafford^  50  Vt.  7^^  where  the  questions  propounded  were 
upon  the  facts  stated  in  depositions,  the  court  said:  ^' Where  an 
exx^ert  hears  or  reads  the  eyidence,  there  is  no  reason  why  he  may 
not  form  as  correct  a  judgment  upon  such  evidence,  assuming  it  to 
be  true,  as  if  the  same  eyidence  was  submitted  to  him  in  the  form 
of  hypothetical  questions,  and  it  would  seem  to  be  an  idle  and  use- 
less ceremony  to  require  eyidence  with  which  he  is  already  familiar 
to  be  repeated  to  him  in  that  form.'' 

In  Jerry  y.  Townshend^  9  Md.  145,  the  court  said:  ''  The  ques- 
tion propounded  to  the  witness  was  not  his  opinion  upon  the  eyi-» 
dence  submitted.  By  such  a  question  it  would  be  left  to  the  wit* 
ness  to  determine  what  testimony  he  would  believe  and  what  ho 
would  reject,  and  the  degree  of  weight  to  be  attached  to  each  item 
of  testimony  submitted.  But  the  question  was  *  upon  the  hypoth- 
esis that  the  testimony  given  by  the  witness  in  this  case  is  all  true,'' 
then  what  would  be  the  witness'  opinion?  By  this  interrogatory 
as  thus  put  the  witness  is  not  permitted  to  weigh  the  testimony, 
but  is  required  to  assume  it  all  to  be  true  as  stated.  It  is  virtually 
as  we  have  said,  putting  a  hypothetical  state  of  the  case  to  the  wit- 
ness upon  which  his  opinion  is  to  be  given." 

In  Wright  v.  Hardy,  22  Wis.  348,  the  action  was  for  negligently 
performing  the  amputation  of  a  limb,  an  expert  witness  was  asked, 
'^  Suppose  his  (a  witness  whose  testimony  the  expert  had  heard) 
statement  relative  to  the  amputation,  and  his  subsequent 
treatment  to  be  truthful,  was  or  was  not  the  amputation  well  per- 
formed?" The  court  below  rejected  the  question.  The  Supremo 
Court  said:  ''For  ourselves  we  can  see  no  reasonable  objection  to 
it  The  sole  object  of  all  rules  upon  the  subject  is  that  the  ques- 
tions shall  be  so  framed  as  not  to  require  the  expert  to  give  an 
opinion  upon  the  credibility  of  the  testimony  and  the  truth  of  the 
fkcts,  which  are  purely  questions  for  the  jury.  The  questions 
asked  required  no  expression  of  opinion  as  to  ci-edibility  of  the^ 
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testimony  or  truth  of  the  facts  deposed  to  by  witness  Eoiapp.* 
^  *  *  It  follows  therefore  that  the  court  erred  in  rejecting  the 
■questions." 

In  OeicheU  y.  HiU,  21  Minn.  464,  the  issue  was  as  to  the  treat- 
ment  of  a  broken  arm.  The  question  was:  ''Having  heard  the 
testimony  in  this  case  and  assuming  it  to  be  true,  what  in  your 
opinion  as  a  surgeon  was  the  necessity.  *  *  of  the  treatment?  " 
The  court  said:  ''This  form  of  question  is  not  obnoxious  to  the 
objection  that  it  caUs  on  the  witness  to  decide  any  question  of  fact 
ior  the  purpose  of  basing  the  opinion  upon  it.  It  is  in  effect  put* 
ting  to  the  witness  a  hypothetical  case  which  is  admitted  to  b& 
proper.  In  strictness  the  question  should  state  the  hypothetical 
oase.  We  think  however  that  the  trial  court  may  in  its  discretion, 
as  a  matter  of  convenience,  permit  the  hypothesis  to  be  put  to  the 
witness  by  referring  him  to  the  testimony  if  he  has  heard  it  instead 
of  requiring  the  counsel  to  recapitulate  it." 

In  Fenwick  v.  Bell,  1  Car.  &  Kir.  312,  it  was  held  that  in  an 
action  of  case  for  running  down  the  plaintiff's  ship  a  nautical  wit- 
ness may  be  asked  whether,  having  heard  the  evidence  and  admit- 
ting the  facts  proved  by  the  plaintiff  to  be  true,  he  is  of  opinion 
that  the  collision  could  have  been  avoided  by  proper  care  on  the 
part  of  defendant's  servants. 

A  similar  form  of  question  was  permitted  by  Lord  Ellbk- 
BOROUQH  in  Beckwilh  v.  Sydebotham,  1  Gampb.  116. 

In  Cwnmonwealth  v.  Rogers^  7  Mete.  500;  8.  c,  41  Am.  Dec.  458, 
dhief  Justice  Shaw,  charging  a  jury  in  a  homicide  case  where  the 
•defense  was  insanity,  after  defining  the  subject  of  expert  testimony, 
43a]d:  "  One  caution  in  regard  to  this  point  is  proper  to  give.  Even 
where  the  medical  or  other  professional  witnesses  have  attended  the 
whole  trial  and  heard  the  testimonv  of  the  other  witnesses  as  to  the 
facts  and  circumstances  of  the  case,  they  are  not  to  judge  of  the  credit 
of  the  witnesses,  or  of  the  truth  of  the  facts  testified  by  others.  It 
is  for  the  jury  to  decide  whether  such  facts  are  satisfactorily  proved. 
And  the  proper  question  to  be  put  to  the  professional  witnesses  is  this: 
If  the  symptoms  and  indications  testified  to  by  the  other  witnesses 
^re  proved,  and  if  the  jury  are  satisfied  of  the  truth  of  them,  whether 
in  their  opinion  the  party  was  insane,  and  what  was  the  nature  and 
character  of  that  insanity;  what  state  of  mind  did  they  indicate? '^ 
In  Hunt  V.  Lowell  Oas  Light  Co.,  8  Allen,  170,  the  plaintiffs  called 
three  physicians  who  had  heard  the  testimony  on  the  part  of  the 
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plaintiffs  which  was  not  conflicting,  and  asked  each  of  them  thig 
question:  '*  Having  heard  the  eridence  and  assuming  the  state- 
ments made  by  the  plaintiffs  to  be  true,  what  in  your  opinion  was 
their  sickness,  and  do  you  see  any  adequate  cause  for  the  same? '' 
The  defendants  objected  to  the  question,  but  it  was  allowed,  and 
on  error,  the  court.  Chapman*,  J.,  said:  *'  The  object  of  all  ques- 
tions to  experts  should  be  to  obtain  their  opinion  as  to  the  matter  of 
skill  or  science  which  is  in  controYersy,  and  at  the  same  time  to  ex- 
clude their  opinion  as  to  the  effect  of  the  evidence  in  establishing 
<x)ntroverted  facts.  Questions  adapted  to  this  end  may  be  in  great 
variety  of  forms.  If  they  require  the  witness  to  draw  conclusion 
of  fact,  they  should  be  excluded.  The  question  put  in  Sillas  v. 
Broom,  9  0.  &  P.  601,  was  of  this  character  and  was  rightly  ex- 
cluded. But  where  the  facts  stated  are  not  complicated,  and  the 
evidence  is  not  contradictory,  and  the  terms  of  the  question  require 
the  witness  to  assume  that  the  facts  stated  are  true,  he  is  not  re- 
quired to  draw  a  conclusion  of  the  fact.  In  the  present  case  the 
question  allowed  to  be  put  does  not  seem  to  us  to  require  of  the 
witnesses  any  thing  more  than  a  scientific  opinion,  and  we  do  not 
understand  the  answer  to  include  any  thing  more  than  this." 
Without  enlarging  this  opinion  by  further  extended  citations  it  is 
sufficient  to  say  that  similar  rulings  were  made  in  Fairchild  v.  Bas- 
cotnb,  35  Vt.  398;  People  v.  Thurston,  2  Park.  Cr.  Rep.  133; 
Kempsey  v.  McOinnis,  21  Mich.  139;  State  v.  Laute7iMchlaf/er,  22 
Minn.  521;  Rex  v.  Searle,  1  M.  &  Rob.  75;  Heald  v.  'fhinff,  45 
Me.  390;  Mcliaughten's  case,  10  CI.  ft  Fin.  ll»8;  and  in  Ray  Med. 
Juris.  (5th  ed.),  §§  G38  to  650,  the  same  doctrine  is  stated  and  de- 
fended with  elaborate  argument  and  numerous  citations.  We  have 
carefully  examined  the  cases  cited  by  the  learned  counsel  for  the 
plaintiffs  in  error  and  do  not  find  that  they  materially  conflict  with 
the  cases  above  referred  to,  or  the  doctrine  they  announce.  Those 
of  them  which  hold  that  an  expert  witness  properly  qualified  can- 
not be  asked  whether  in  his  opinion  the  alleged  testator  was  men- 
tally competent  to  make  a  will  cannot  be  regarded  as  of  any  authority 
in  this  State  where  the  opposite  doctrine  has  always  prevailed,  and 
it  is  no  longer  an  open  question. 

Those  of  them  which  relate  to  the  question  we  are  considering 
were,  in  the  main,  decided  upon  some  special  retison  not  in  hostility 
with  the  cases  above  cited,  as  for  instance  because  the  question  re- 
quired the  witness  to  pass  upon  all  the  testimony  in  the  case,  or  to 
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infer  the  facts  or  some  of  them,  or  the  fussnmptioii  of  the  tnith  of 
the  facts  to  be  considered  was  omitted,  or  the  question  was  so  framed 
as  to  require  the  witness  to  determine  the  credibility  of  the  testi- 
mony or  some  part  of  it,  or  the  testimony  upon  which  he  was  to 
pronounce  was  in  itself  contradictory. 

After  a  careful  review  of  the  whole  subject  we  haye  reached  the 
conclusion  that  the  question  we  are  considering,  not  asking  the  wit- 
ness to  express  an  opinion  upon  the  whole  of  the  testimony,  but 
only  upon  a  defined  portion  of  it,  that  testimony  not  being  contra- 
dictory in  itself  and  its  truthfulness  being  expressly  assumed,  the 
witness  being  first  made  acquainted  with  the  whole  of  it  upon  which 
he  was  to  pronounce,  were  competent  questions  which  might  be  law- 
fully pat  and  answered.  It  is  scarcely  necessary  to  say  that  there 
is  nothing  in  the  case  of  Gayh  v.  CommonweaUh,  104  Penn.  St.  117, 
in  confiict  with  these  yiews.  The  second,  third  and  fourth  assign- 
ments are  not  sustained. 

The  fourth  point  of  the  plaintiffs  was  as  follows:  '^If  the  jury 
believe  from  the  evidence  that  Mr.  Neill  was  of  sound  mind  when  the 
codicil  was  made,  and  himself  suggested  or  directed  the  alterations 
in  his  will  which  are  contained  in  the  codicil  and  the  residuary 
clause  contained  therein,  no  presumption  arises  against  the  validity 
of  the  codicil  because  of  the  relation  in  which  Mr.  Tardley  stood  to- 
Mr.  Neill  in  the  drawing  and  execution  of  the  codicil."  The 
answer  of  the  court  was  as  follows:  ''This  point  is  affirmed  with 
this  qualification,  that  it  is  always  ground  for  suspicion  where  one 
holding  confidential  relations  to  a  testator  prepares  for  and  directs, 
the  execution  of  a  will  under  which  he  takes  a  considerable  in- 
terest, and  that  the  obligation  rests  on  such  confidential  agent  to 
showbyplear  and  satisfactory  proof  that  the  testator  fully  under- 
stood the  testamentary  disposition  of  his  property  as  may  be  ex- 
pressed in  the  will  or  codicil." 

The  error  assigned  is  that  the  point  should  have  been  but  waa 
not  affirmed  absolutely  and  without  the  qualification. 

There  is  no  doubt  that  the  point  as  expressed  is  sound  and  might 
have  been  affirmed  without  qualification.  But  the  question  with 
which  we  have  to  deal  is,  was  it  error  to  add  the  qualification?  The 
point  was  stated  hypothetically,  which  was  the  proper  way  of  stating 
it,  but  there  was  highly  controverted  evidence  as  to  the  truth  of 
the  facts  expressed  in  the  hypothesis.  The  jury  has  found  that 
Mr.  Neill  was  not  of  sound  mind  when  the  codicil  was  made,   and 
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the  only  evidence  of  express  direction  was  flatly  contradicted  by  a 
witness  having  no  interest  in  the  disputed  clause. 

In  the  light  of  such  a  verdict  we  must  assume  that  there  was 
evidence  of  mental  unsoundness  given  to  the  jury  and  the  record 
shows  such  to  be  the  fact.  It  was  entirely  undisputed  that  the  per- 
son who  wrote  the  codicil  was  by  its  provisions  made  the  legatee 
of  almost  four-fifths  of  the  estate^  when  the  will,  written  by 
the  testator  himself,  when  he  was  thoroughly  master  of  liis 
faculties,  contained  no  such  provision  nor  any  thing  at  all 
approaching  it,  or  similar  to  it.  It  was  also  the  fact  that  the  codi- 
cil reduced  certain  legacies  given  by  the  will  from  $175,000  to 
435,000«  and  that  nothing  was  said  to  the  testator  indicating  what 
proportion  of  his  estate  would  go  to  the  scrivener  under  the  codi- 
cil which  the  latter  prepared.  In  these  circumstances  it  cannot  be 
said  that  there  was  any  impropriety  or  unseemliness  on  the  part  of 
the  learned  judge  who  tried  the  cause,  in  annexing  to  the  aflSrma- 
tive  answer  which  he  gave  to  the  point,  a  suitable  cautionary  quali- 
fication. 

It  is  common  practice  to  do  so,  and  in  many  cases  it  is  desirable 
and  in  some,  necessary.  Of  course  it  is  essential  that  the  qualifi- 
cation shall  itself  be  free  of  error.  In  the  present  case  the  only 
material  inquiry  is,  was  the  matter  stated  in  the  qualification  er- 
roneous or  sound  in  a  legal  sense?  The  weight  of  the  argument  for 
the  plaintiffs  in  error  is  that  the  court  charged  in  the  qualification, 
that  although  the  facts  supposed  by  the  point  created  no  presump- 
tion against  the  validity  of  the  codicil  yet  ''  Mr.  Tardley  must  show 
by  clear  and  satisfactory  proof  that  the  testator  fully  understood 
the  testamentary  disposition  of  his  property,  because  it  is  ground 
for  suspicion  when  Mr.  Yardley  prepared  the  codicil  fer  Mr. 
Neill  which  gave  him  a  considerable  interest  and  directed  its  exe- 
cution. Why  a  supicion  if  under  such  circumstances  there  was  no 
presumption  against  the  validity  of  the  codicil  ?  Why  must  Mr. 
Tardley  prove  by  clear  and  satisfactory  evidence  that  this  entirely 
sound-minded  man,  who  '  suggested  and  directed  the  alterations  * 
which  gave  Mr.  Yardley  '  the  considerable  interest,*  really  under- 
stood the  testamentary  disposition  he  suggested  or  directed,  if  there 
was  no  presumption  against  the  validity  of  the  codicil  made  under 
such  circumstances?  The  very  foundation  of  the  qualification  thus 
made  is  the  thought  that  the  presumption  is  that  the  codicil  is  the 
will  of  Mr.  Yardley  and  not  the  will  of  Mr.  Neill,  and  he  must 
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therefore  by  clear  proof  overcome  this  presamption,  and  show  that 
Mr.  Neill  understood  the  whole  thing  and  meant  to  give  Mr.  Yardley 
the  considerable  interest.  Why  must  Mr.  Yardley  show  all  this? 
Because  the  law  under  the  circumstances  stated  presumes  that  Mr. 
Yardley  as  the  confidential  agent  of  Mr.  Neill  controlled  his  mind. 
The  law  presumes  the  codicil  invalid  until  Mr.  Yardley  by  due  proof 
rebuts  this  presumption.  This  is  what  the  learned  judge  meant  and 
told  the  jury.  If  the  learned  judge  had  really  told  the  jury  all  this 
in  answering  the  point,  his  language  would  have  been  amenable  to 
the  criticism  made  upon  it.  But  he  did  not  so  tell  them.  The 
fallacy  of  the  argument  lies  in  overlooking  the  fact,  that  while  the 
point  and  the  answer  affirming  it  were  in  the  concrete,  the  qualifi- 
cation was  in  the  abstract  only.  The  point  applied  a  particular  hy- 
pothesis directly  to  Mr.  Neill  and  Mr.  Yardley  by  name,  and  this 
the  court  affirmed.  It  said  that  if  Mr.  Neill  was  of  sound  mind 
and  himself  suggested  or  directed  the  alterations  in  the  will,  no 
presumption  arose  against  Yardley  on  account  of  his  relation  to 
Neill.  This  was  what  the  court  affirmed.  What  the  court  added 
was  a  purely  abstract  proposition  not  applied  to  the  individuals 
named  or  either  of  them.  The  point  and  answer  were  personal,  the 
qualification  was  impersonal.  Unless  therefore  the  impersonal  and 
abstract  proposition  contained  in  the  qualification  was  erroneous 
there  was  no  error  in  its  utterance.  What  was  that  proposition? 
This,  '^  That  it  is  always  a  ground  for  suspicion  where  one  holding 
confidential  relations  to  a  testator  prepares  and  directs  the  execu- 
tion of  a  will  under  which  he  takes  a  considerable  interest''  Is  not 
this  sound  law?  If  it  is  not,  the  writer  has  strangely  misread  the 
cases.  The  learned  judge  must  be  treated  with  fairness.  He  had 
most  abundantly  presented  the  entire  subject  in  his  elaborate  and 
exhaustive  charge,  and  with  so  much  satisfaction  to  counsel  that 
not  a  single  assignment  of  error  is  made  to  any  part  of  the  general 
charge.  Here  he  must  be  judged  by  the  very  words  he  uttered  and 
by  nothing  else.  Arguments  that  he  said  what  he  did  not  say  or 
that  he  meant  what  his  words  do  not  necessarily  import  are  not 
sufficient,  they  cannot  persuade.  The  one  fact  declared  in  this  sen- 
tence of  the  qualification  is,  that  one  holding  confidential  relations 
to  a  testator  prepares  and  directs  the  execution  of  a  will  under 
which  he  takes  a  consid0rable  interest,  and  the  one  inference  from 
that  fact  which  is  expressed,  is  '^  that  it  is  always  a  ground  for  sus- 
picion." 
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The  words  do  Dot  say  that  the  fact  stated  created  a  presumption 
of  invalidity  against  the  will,  they  do  not  say  even  that  it  shifts  the 
harden  of  proof.  They  say  only  that  it  is  a  groand  of  suspicion. 
Sarely  this  is  not  error.  If  it  is  not  a  ground  of  suspicion  it 
most  be  an  indifferent  fact,  of  no  consequence  in,  and  of  itself. 
Bat  all  the  cases  and  text-writers  so  pronounce  it.  The  innate 
sense  of  morality  and  of  right  which  underlies  all  law  so  declares 
it.  Whether  it  is  suspicious  when  associated  with  other  facts  de* 
pends  upon  what  those  facts  are.  But  this  particular  language  we 
are  considering  treats  it  by  itself,  without  any  association  with 
other  facts,  and  so  regarded,  it  certainly  expresses  a  legal  truth. 
The  remainder  of  the  qualification  declares  ''  that  the  obligation 
rests  upon  such  confidential  agent  to  show  by  clear  and  satisfactory 
proof  that  the  testator  fully  understood  the  testamentary  disposition 
of  his  property  as  it  may  be  expressed  in  the  will  or  codicil." 

TJndonbtedly  this  is  correct.  The  confidential  agent  who  wrote 
the  will  may  discharge  this  obligation  by  showing  that  the  testator 
was  of  sound  mind,  and  himself  directed  the  terms  of  the  will,  as 
was  said  in  the  plaintiff's  fourth  point,  or  he  may  show  that  the 
precise  meaning  and  import  of  the  gift  to  the  scrivener  were  ex- 
plained to  the  testator  so  that  he  thoroughly  understood  it,  and 
that  he  knew  and  understood  the  condition  of  his  estate  and  the 
p/oportion  which  would  be  taken  by  the  scrivener.  With  all  this 
the  language  of  the  qualification  did  not  deaL  It  was  not  consid- 
ering or  discussing  that  subject,  it  merely  asserted  the  existence  of 
the  obligation  in  question  as  a  result  of  the  one  fact  previously 
stated.  What  effect  would  result  if  the  testator's  mind  was  weak 
and  no  explanation  was  made,  had  been  fully  discussed  in  the  gen- 
eral charge,  and  of  that  no  complaint  is  made.  Generally  the  rule 
is  announced  in  connection  with  the  facts  which  gave  occasion  for 
its  utterance,  and  as  ordinarily  stated,  the  fact  that  the  scrivener 
took  a  large  interest  under  the  will  if  the  testator  was  of  weak  mind, 
and  no  explanation  of  the  condition  of  the  estate  or  the  amount  of 
the  gift  was  made,  is  much  more  than  a  suspicious  circumstance. 
It  is  a  controlling  fact  and  determines  the  case  against  the  scriv- 
ener. 

If  we  turn  to  the  authorities  it  will  be  apparent  that  the  court 
below  did  not  transcend  them  in  using  the  language  we  are  now 
considering.  Thus  in  Bedfield  on  Wills,  515,  the  writer  says: 
**  Where  the  party  to  be  benefited  by  the  will  has  a  controlling 
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ngency  in  procuring  its  formal  execution,  it  is  universally  regarded 
as  a  very  saspioions  circumstance,  and  one  requiring  the  fullest  ex- 
planation. Thus  where  a  will  was  written  by  an  attorney  or  solic- 
itor who  is  to  be  benefited  by  its  proyisions,  it  was  considered  that 
this  circumstance  should  excite  stricter  scrutiny  and  required  clearer 
proof  of  capacity,  and  the  free  exercise  of  Toluntary  choice."  The 
whole  of  this  language  was  embodied  and  adopted  in  the  opinion  of 
this  court  in  the  case  of  Boyd  t.  Boyd,  66  Penn.  St.  283. 

In  Dean  v.  Nogly,  41  Penn.  St.  317,  Lowrie,  0.  J.,  speaking  of 
the  relations  of  attorney,  guardian  and  trustee,  and  of  persons  using 
them  for  their  own  advantage,  says:  "  In  their  legitimate  opera- 
tion, those  positions  of  influence  are  respected;  but  where  appar- 
ently used  to  obtain  selfish  advantages  they  are  regarded  with  deep 
suspicion. 

In  the  case  of  ffarriion?8  Appeal,  100  Penn.  St.  458,  the  yery 
able  opinion  of  Judge  Elwibll  was  adopted  as  the  opinion  of  this 
court  That  learned  judge,  discussing  this  very  question  of  the 
effect  of  the  fact  we  are  considering,  upon  the  validity  of  a  disputed 
testamentary  writing,  says:  ''  On  this  branch  of  the  case  then  it 
only  remains  to  inquire  whether  the  will  is  rendered  invalid  by  the 
fact  that  the  scrivener  is  himself  a  legatee  in  trust  for  others,  and 
that  his  wife,  the  daughter  of  the  testator,  is  a  legatee  of  the  larger 
portion  of  the  estate.  It  would  be  profitless  in  this  connection,  to 
trace  the  law  on  this  subject  from  the  civil  law  down  through  the 
varying  decisions  of  the  courts  to  the  present  time.  The  rule 
in  England  at  the  present  day  is,  that  when  a  person  prepares  a 
will  with  a  legacy  to  himself,  it  is  at  most  a  suspicious  circum- 
stance of  more  or  less  weight  according  to  the  facts  of  each  par- 
ticular case,  in  some  of  no  weight  at  all,  varying  according  to  the 
circumstances,  such  as  the  quantum  of  the  legacy,  and  the  propor- 
tion it  bears  to  property  disposed  of,  but  in  no  case  amounting  to 
more  than  a  circumstance  of  suspicion,  demanding  the  vigilant 
care  and  circumspection  of  the  court  investigating  the  case.  If 
there  is  no  proof  beyond  the  fact  that  the  will  was  drawn  by  the 
legatee,  the  suspicion  in  ordinary  cases  would  be  removed  by  the 
fact  of  execution  with  knowledge  of,  and  assent  to  the  contents  of 
the  instrument.  Barry  v.  Builin,  1  Ourt.  637;  Durling  v.  Xotw- 
land,  2  Curt.  225." 

In  Builin  v.  Barry,  1  Ourt.  614,  the  court  said:  ''Now  the 
principles  applicable  to  such  a  case  are  to  be  collected  from  a  variety 
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of  cases  in  this  coart,  sanctioned  by  other  courts.  Faske  t.  OllaU, 
2  Phil.  323;  Ingram  v.  Wyatt^  4  Hagg.  Eccl.  Rep.  384,  and  other 
cases  founded  upon  precedents  in  the  earliest  times,  the  result  of 
which  isy  that  where  a  paper  has  been  drawn  up  by  a  person  for  his 
own  benefit,  or  when  he  takes  a  considerable  benefit  under  it,  the 
presumption  lies  strongly  against  the  act,  and  it  requires  to  be 
proyed  by  satisfactory  evidence  dehors  the  instrument  that  it  was 
the  free  and  voluntary  act  of  a  capable  testator  and  executed  with 
a  full  knowledge  of  its  contents  and  effect." 

When  this  case  came  up  on  appeal  as  Barry  v.  Builin,  1  Curt. 
637,  the  court,  Mr.  Baron  Park  delivering  the  opinion,  said:  '^  The 
rules  of  law,  according  to  Which  cases  of  this  nature  are  to  be  de- 
cided, do  not  admit  of  any  dispute  so  far  as  they  are  necessary  to 
the  determination  of  the  present  appeal.  *  *  •  xhe  second 
rule  is,  that  if  a  party  writes  or  prepares  a  will  under  which  he 
takes  a  benefit,  that  is  a  circumstance  which  ought  generally  to  ex- 
cite the  suspicion  of  the  court  and  calls  upon  it  to  be  vigilant  and 
jealous  in  examining  the  evidence  in  support  of  the  instrument,  in 
favor  of  which  it  ought  not  to  pronounce  unless  the  suspicion  is 
removed,  and  it  is  judiciously  satisfied  that  the  paper  propounded 
does  express  the  true  will  of  the  deceased." 

In  BiUinghursi  v.  Viehers,  1  Phill.  187,  the  court  said:  '^  The 
presumption  also  is  strong  against  an  act  done  by  the  agency  of  the 
party  benefited.  The  act  is  not  actually  defeated  as  it  was  by  the 
civil  law,  provided  the  intention  can  be  fairly  deduced  from  other 
^circumstances.  Though  the  court  will  not  presume  fraud  it  will 
require  strong  proofs  of  intention." 

In  Faske  Y.  OllaU,  2  Phill.  323,  it  was  said:  ''The  court  is 
always  extremely  jealous  of  a  circumstance  of  this  nature.  By  the 
Soman  law  qui  se  scripsit  heredem  could  take  no  benefit  under  a 
will.  By  the  law  of  England,  this  is  not  the  case,  but  the  law  of 
England  requires  in  all  instances  of  the  sort  that  the  proof  should  be 
clear  and  decisive.  The  balance  must  not  be  left  in  equilibrio ; 
the  proof  must  go  not  merely  to  the  act  of  signing,  but  to  the 
knowledge  of  the  contents  of  the  paper.  In  ordinary  cases  this  is 
not  necessary,  but  where  the  person  who  prepares  the  instrument  and 
conducts  the  execution  of  it,  is  himself  an  interested  person,  his  con- 
duct must  be  watched  as  that  of  an  interested  person;  propriety  and 
delicacy  would  infer  that  he  should  not  conduct  the  transaction." 

In  Draktfs  Appeal^  45  Conn.  21,  it  was  said:     ''The  amount  of 
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proof  required  varies  with  the  circumstances.  If  the  interest  is 
small  in  proportion  to  the  whole  estate,  and  the  decedent  at  the 
time  of  making  the  will  was  in  health  and  in  the  possession  of  his 
faculties,  slight  proof  will  suffice.  On  the  other  hand,  if  his  mind 
is  feeble  and  the  party  drawing  the  will  takes  a  considerable  por- 
tion of  the  estate  to  the  exclusion  of  heirs,  proof  of  the  most  con- 
clusive nature  will  be  required." 

There  is  nothing  in  any  of  these  utterances  at  all  in  conflict  with 
the  decisions  of  this  court.  On  the  contrary  they  are  quite  in  har- 
mony with  all  we  have  said  on  the  general  subject.  Because  we 
have  said  in  cases  where  the  facts  were  present,  that  where  a  **  tes- 
tator is  shown  by  evidence  to  be  weak  in  mind,  whether  arising 
from  age,  bodily  infirmity,  great  sorrow,  or  other  cause  tending  to 
produce  such  weakness,  though  not  sufficient  to  create  testament- 
ary incapacity,  and  the  person  whose  advice  has  been  sought  and 
taken,  receives  a  large  benefit  under  the  instrument  propounded  as 
a  will,  it  must  be  shown  affirmatively  that  the  alleged  testator  had 
full  understanding  of  the  nature  of  the  disposition  contained  in 
it,"  it  must  not  be  inferred  that  we  either  said  or  implied  that 
where  a  confidential  agent  acting  as  scrivener  for  a  testator  prepares 
and  superintends  the  execution  of  a  will  under  which  he  receives  a 
large  benefit,  that  fact  is  not  to  be  regarded  as  even  a  circumstance 
of  suspicion  against  the  scrivener  unless  all  the  other  facts  stated 
accompany  the  transaction.  It  undoubtedly  is  a  circumstance  of 
suspicion  in  any  case  standing  by  itself  alone,  and  the  question, 
how  far  it*  is  to  be  efficacious  in  determining  the  validity  of  the 
testament,  depends  upon  how  far  the  other  facts  stated  wei'e  present 
and  upon  the  character  and  the  sufficiency  of  the  explanation  fur- 
nished by  the  scrivener.  If  these  are  not  satisfactory  to  the  judi- 
cial mind  the  fact  which  was  a  circumstance  of  suspicion  becomes 
the  basis  of  an  adverse  judgment. 

It  is  almost  unnecessary  to  add  that  this  rule  is  a  rule  of  general 
application  to  all  kinds  of  instruments,  the  procurers  of  which  are 
large  beneficiaries  by  virtue  of  their  operation.  It  is  a  rule  of 
equity  and  is  of  very  ancient  origin.  In  its  ordinary  statement  the 
fact  of  mental  weakness  in  the  grantor  docs  not  appear,  and  is  not 
at  all  necessary  to  the  application  of  the  rule  in  a  given  case.  Many 
if  not  most  of  the  judicial  illustrations  of  its  application  are  devoid 
of  this  element.  Huffuenin  y.  Baseley,  14  Ves.  273,  is  a  noted  in- 
stance of  this  class,  and  it  has  been  many  times  recognized  and  fol- 
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lowed  as  authority  by  this  coart.  In  the  admirable  and  exhaastive 
notes  of  Hare  &  Wallace  to  that  case,  appearing  in  2  Lead.  Gas.  in 
Equity^  part  2,  p.  430,  numerous  instances  of  a  similar  character 
are  cited  and  discussed,  in  which  the  fiduciary  relation  of  the  bene- 
ficiary was  the  chief  basis  for  equitable  interyention,  mental  weak- 
ness being  quite  subordinate.  Of  course  where  mental  weakness 
is  present  the  burden  of  the  confidential  beneficiary  is  vastly  in- 
creased, and  it  may  determine  the  case  against  him  when  the  other 
facts  might  not  be  sufficient  After  a  very  extended  reading  of  the 
cases  the  writer  feels  justified  in  saying  that  in  all  of  them  the  con- 
fidential relation  of  the  beneficiary  to  the  benefactor  is  a  most  im- 
portant element  of  the  inquiry  and  in  none  of  them  is  it  regarded 
as  less  than  a  circumstance  of  suspicion  requiring  explanation.  The 

eleventh  assignment  is  not  sustained. 

JudgtMnt  affimud* 
Mbhcub,  G.  J.,  and  Glabk,  J.,  dissented. 


Baker's  Appeal. 

006  Penn.  St.  610.) 

OorporaiUm — theatre — atoekholden^  free  seati — trantfiM^, 

The  charter  of  a  corporation  to  erect  and  maintain  a  theatre  provided  that 
every  five  shares  of  stoclc  should  entitle  the  holder  to  a  free  ticket  of  ad- 
mission, and  tliat  the  directors  shoald  set  apart  a  portion  of  the  hoose  for 
the  ezdosive  nse  of  such  stockholders.  Certain  stockholders,  holding  large 
amounts  of  stock,  made  transfers  of  small  lots  to  other  persons  with  the  un- 
derstanding that  the  same  stock  was  to  be  re-transferred  at  the  end  of  the 
season.    Held,  not  authorized  by  the  charter. 


B 


ILL  to  restrain  transfers  of  [stock.     The  head-note  states  the 
point.    The  plaintiff  had  judgment  below. 


Waifne McVeaghf  Oeorge  TT.  Biddle,  Joseph  P.  Gross  and  ffenry 
Buddy  for  appellant. 

Samuel  Oustine  Thompson  and  John  O.  Johnson,  for  appellees. 

Oreen,  J.  These  are  several  appeals  by  different  parties  from 
the  same  decree,  which  as  they  inyolved  the  same  question,  were 
heard  together. 
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The  learned  counsel  for  the  appellanta  have  with  muoh  candor 
propounded  the  question  for  decision  as  one  which  includes  in  it 
the  fact  of  an  understanding  at  the  time  of  the  transfer  of  the 
stock  in  question,  that  the  same  stock  should  be  re-transferred  at 
the  close  of  the  season,  and  that  this  was  enforced  by  a  delivery  of 
the  stock  by  the  transferee  to  the  transferor,  together  with  an  irre- 
vocable power  of  attorney  to  make  such  transfer.  It  is  well  per- 
haps to  add,  what  is  quite  undisputed,  that  the  ticket  of  admission 
for  the  season  was  to  be  delivered  to  the  transferee,  and  retained 
by  him,  while  the  stock  certificate  was  to  be  retained  by  the  trans- 
feror from  the  beginning,  in  other  words  during  the  whole  life  of 
the  contract.  And  on  the  other  hand  the  stock  was  to  stand  osten- 
sibly upon  the  books  of  the  corporation  in  the  name  of  the  trans- 
feree. These  considerations  relieve  the  case  of  any  inquiry  as  to 
the  intent  of  the  parties  in  making  the  transaction.  The  intent 
lies  upon  the  surface  and  is  practically  averred  in  the  statement  of 
the  question. 

Beyond  dispute,  the  purpose,  as  well  as  the  fact  of  the  arrange- 
ment, was  to  clothe  one  person  with  a  right  to  free  admission  to 
the  academy,  and  an  apparent,  not  a  real  ownership  of  the  shares 
essential  to  the  existence  of  that  right,  and  another  person  with 
the  real  ownership  of  the  same  stock  at  the  same  time. 

So  long  as  such  an  arrangement  concerns  nobody  but  the  parties 
to  it  there  is  perhaps  nothing  to  affect  its  legitimacy.  But  when 
the  legal  or  equitable  rights  of  others  are  affected,  and  the  inter- 
vention of  the  courts  is  solicited,  the  question  arises,  how  are  they 
to  treat  the  transaction?  According  to  its  real  or  its  seeming  char- 
acter? According  to  the  actual,  or  according  to  the  apparent  facts 
only  of  the  situation?  There  are,  it  is  true,  exceptional  times  and 
occasions  when  even  the  tribunals  adopt  and  act  upon  fictions. 
But  these  are  for  benign  and  innocent  purposes,  rendered  neces- 
sary by  the  due  administration  of  justice.  In  all  other  circum- 
stances courts,  whether  of  law  or  equity,  must  base  their  action 
upon  the  actual  facts  of  the  cases  which  come  before  them,  so 
nearly  as  these  can  be  ascertained.  In  the  case  now  before  us  there 
was  perhaps  a  sufSciency  of  facts  and  of  probable  legal  right  to 
warrant  the  appellants  in  undertaking  their  transactions.  Tho 
peculiar  character  of  the  privilege  which  they  sought  to  utilize  was 
such  that  they  might  with  perfect  propriety  avail  themselves  of  it 
with  pecuniary  advantage,  if  practicable,  withoat  the  least  imputa- 
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tion  of  moral  or  social  delinquency.  We  see  no  occasion  for  the 
alightest  intimation  or  belief  of  any  dishonorable  or  fraudulent 
purpose  on  the  part  of  the  appellants  in  these  transactions.  But 
we  must  deal  with  these  according  to  their  real  facts.  It  cannot 
be  doubted  that  both  at  law  and  in  equity  the  title  to  the  shares 
in  question  was  in  the  transferors,  at  all  times.  They  held  the  cer- 
tificates of  stock  and  they  held  also  the  executed  powers  of  attorney 
for  its  transfer.  The  traiisferees  had  not  purchased  the  stock.  No 
money  was  to  be  paid  to  them  when  the  re-transfer  was  made  upon 
the  books.  They  were  to  do  nothing  in  order  to  complete  the  re- 
transfer.  That  which  they  did  buy,  to-wit,  tickets  of  admission, 
they  received,  held  and  used.  They  have  no  right,  and  did  not 
and  could  not  under  the  contract  claim  any  right  to  any  thing 
more  than  this.  They  could  not  assert  any  ownership  of  any  kind, 
legal  or  equitable,  to  the  stock  which  the  certificates  represented. 
Why  then  shall  we  treat  them  as  owners  or  holders?  Because  it  is 
said  the  stock  stood  in  their  names  on  the  books  of  the  corporation. 
But  the  whole  eflFect  of  that  fact  is  evidentiary  only.  It  is  some 
evidence, /^iiTia /aci0  evidence  of  ownership.  Bvit  thia  prima  facie 
gives  way  instantly  to  proof  of  the  actual  ownership.  As  a  mere 
technical  &ct  it  is  of  no  avail  against  an  opposing  possession  of  the 
certificate,  together  with  an  executed  power  of  attorney  for  its 
transfer.  The  force  of  the  fact  of  registry  disappears  therefore  and 
is  nugatory  in  the  face  of  the  other  facts.  Of  course  there  are  cir- 
cumstances in  which  the  registered  title  is  sufficient  for  certain 
purposes.  Upon  it  votes  may  be  cast  and  dividends  paid,  and  in 
special  situations  innocent  purchasers  may  be  protected.  But 
these  cases  are  exceptional  and  dp  not  in  any  degree  affect  the 
present  Nor  do  we  see  how  the  understanding  that  the  re-transfer 
shall  not  be  made  till  the  end  of  the  season  can  change  the  question 
of  ownership.  It  is  but  a  postponement  of  the  time  when  the 
holder  of  the  certificate  may  change  the  registered  title  from 
another  to  himself.  It  does  not  affect  the  actual  title  conferred  by 
the  real  ownership  of  the  stock,  by  the  possession  of  the  certificate, 
and  by  the  executed  and  delivered  power  of  attorney.  It  is  but  an 
agreement  that  the  one  prima  facie  fact  of  registry  shall  remain  as 
it  is,  to-wit,  a  prima  fade  fact  only,  during  the  stipulated 
period.  After  all  has  been  said,  and  all  theories  exhibited  and  ex- 
hausted, we  must  fall  back  to  the  inquiry,  who  is  the  real,  actual 
owner  and  holder  of  the  stock,  and  to  that  question  there  can  be 
Vol.  L VI  -  30 
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but  the  one  answer.  For  by  the  terms  of  the  law  which  authorizes 
the  issue  of  the  tickets  they  can  only  be  given  to  holders  of  stock. 
How  can  we  possibly  say  that  this  means  persons  who  seem  to  be 
holders,  or  who  are  apparently  holders,  or  who  possess  one  indicium 
of  holdershipP  How  can  a  court,  construing  the  law,  say  it  meana 
any  thing  else  than  actual,  real  true  holders?  It  is  not  possible  in 
any  view  of  the  case.  We  are  not  dealing  with  a  sliadow  but  with 
a  substance.  This  is  not  a  controversy  over  possible  rights  acquired 
innocently  under  a  deceptive  appearance  of  title,  or  in  spite  of 
facts  which  an  opposing  party  is  estopped  from  asserting.  On  the 
contrary  the  parties  dealt  at  arm's  length  with  their  eyes  open,  and 
virtually  attempted  to  create  a  position  by  means  of  which  they 
could  defeat  the  substance  of  a  statute  by  a  nominal  adherence  to 
its  letter.  Between  themselves  this  might  avail  and  equity  might 
refuse  to  hear  either  complaining  of  the  other.  But  between  them 
and  others,  strangers  whose  rights  become  implicated,  the  question 
is  entirely  different.  These  latter  may  stand  upon  their  strictest 
rights,  and  may  set  up  whatever  obstacles  are  within  their  reach 
against  interference  with  them.  It  seems  to  us  that  is  this  case. 
The  plaintiffs  are  co-stockholders  with  the  defendants  of  whose 
acts  they  complain.  The  master  has  found,  upon  sufficient  testi- 
mony, the  fact  of  the  injury  in  the  manner  described  in  the  bill. 
It  is  not  an  injury  which  can  be  compensated  in  damages,  it  is  con- 
tinuing in  its  character,  and  it  is  the  invasion,  in  fact  at  times  the 
practical  deprivation,  of  a  right.  These  considerations  bring  the 
case  within  equitable  cognizance  under  well-established  rules.  We 
quite  agree  with  the  master  and  the  learned  court  as  to  the  pro' 
priety  of  the  decree  awarded,  and  therefore  affirm  it. 

As  to  the  question  of  costs  we  do  not  think  they  should  be  im- 
posed upon  the  plaintiffs,  who  are  successful  in  their  suit,  on  the 
theory  of  laches.  It  is  true  the  practice  of  issuing  tickets  of 
admission  in  similar  circumstances  had  long  prevailed.  But  as  it 
worked  no  practical  injury  to  the  plaintiffs  they  were  scarcely  sub* 
jected  to  a  duty  to  litigate  for  their  rights.  The  practice  only  pre- 
vailed to  an  extent  sufficient  to  affect  the  rights  of  the  plaintiffs 
for  two  or  three  years  before  suit  brought,  and  we  do  not  think  a 
delay  during  such  a  period  of  entering  into  litigation,  which  most 
persons  wisely  dread,  can  be  called  laches.  On  the  other  hand  the 
two  principal  defendants  might  well  say  that  they  did  but  follow 
an  example  which  had  been  set  and  followed  for  a  number  of  years 
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without  objection.  Of  coarse  they  might  nevertheless  incur  the 
penalty  of  costs,  but  the  discretion  of  the  court  below  has  imposed 
them  upon  the  corporation,  which  at  least  sanctioned  and  partici- 
pated in  the  objectionable  practice,  and  we  do  not  feel  warranted 
in  interfering  with  that  discretion. 

Decree  aflSrmed  and  appeals  dismissed  at  the  cost  of  the  appel- 
lants. Decree  affirmed. 


Brooks  t.  New  Tork,  Lake  Ebib  and  Wbstbbk  Baileoai> 

GOKPAKT. 

OM  Pttin  St.  M».) 
Carrier — MU  of  lading — goods  not  reeeined. 

QUFBICIENTLY  reported,  63  Am.  Rep.  463. 


HlLANDS  Y.   COHHOKWBAI/TH. 

au  P«in.  St.  1.) 
Criminal  law  — former  Jeopardy , 

A  jnjj  was  sworn  to  try  an  indictment  for  murder,  and  by  consent  of  the  prisoner 
was  allowed  to  separate  over  night,  before  the  case  had  been  opened.  The 
next  day  the  coart  ordered  the  jury  discharged  and  a  new  one  impanelled. 
The  prisoner  objected  and  pleaded  former  jeopardy.  Held,  that  the  plea 
shonld  have  been  Ba8tained.f 

/CONVICTION  of  murder.     The  opinion  states  the  case. 

/.  0.  White  and  Stranahan  and  Bowser,  for  plaintiff  in  error. 
0.  E.  Patterson,  district  attorney,  Cochran  and  Stewart,  contra. 

Mergur,  G.  J.  The  main  contention  in  this  case  arises  under 
the  first  specification  of  error. 

After  a  jury  had  been  selected  and  sworn  in  the  case,  and  had 
been  discharged  without  the  consent  of  the  defendant,  he  objected 

*See  Lake  Share,  etc,.  By.  Co.  v.  Foster  (104  lud.  :^3).  54  Am.  Rep.  819. 
t  See  StaU  v.  Washington  (89  N.  C.  535),  45  Am.  R^p.  700;  Com.  v.  McCormiek 
(180  Mass.  61),  29  Am.  Rep.  428;  liiixon  ▼.  State  (55  Ala.  129).  28  Am.  Kep.  695. 
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to  the  selection  of  another  juiy,  and  pleaded  former  jeopardy.  The 
court  refused  to  sustain  the  plea. 

Art.  y  of  the  Amendments  to  the  Constitution  of  fche  United 
Stated,  inter  alia,  declares,  ^*  nor  shall  any  person  be  subject,  for 
the  same  offense,  to  be  twice  put  in  jeopardy  of  life  or  limb.'' 

Art.  I,  §  10  of  the  Declaration  of  Bights  in  the  Constitution 
of  Pennsylvania,  declares  **  no  person  shall  for  the  same  offense  be 
twice  put  in  jeopardy  of  life  or  limb." 

This  declaration  of  individual  protection  is  not  new  to  the  people 
of  this  Commonwealth.  The  identical  language  was  in  the  Con* 
stitution  of  1790.  It  was  retained  in  the  amended  one  of  1838,  and 
is  repeated  in  the  present  Constitution. 

It  will  be  observed  that  the  constitutional  prohibition  does  not  de- 
clare that  a  person  shall  not  be  twice  thed  for  the  same  offense  which 
involves  his  life  or  limb;  but  that  he  shall  not  be  twice  put  in  jeopardy. 

At  what  step  in  the  prosecution  is  a  person  put  in  jeopardy  to 
which  he  shall  not  be  subjected  the  second  time  for  the  same 
offense?  Undoubtedly  when  the  trial  begins  in  which  he  is  charged 
with  a  capital  offense.  That  begins  when  the  jury  is  charged  with 
the  prisoner.  It  is  so  charged  as  soon  as  the  twelve  jurors  are  duly 
impanelled  and  sworn.  They  are  sworn  well  and  truly  to  try  and 
true  deliverance  make  between  the  Commonwealth  and  the  prisoner 
whom  they  have  in  charge.  The  trial  has  then  begun.  The 
prisoner  stands  before  them  as  his  judges,  with  his  life  in  their 
hands.  Comniomaealth  v.  Cook^  6  S.  &  R.  577;  s.  c,  9  Am.  Dec. 
415;  Commonwealth  v.  Clue,  3  Rawle,  498;  Peiffer  -^.Commonwealth , 
15  Penn.  St.  468;  McFadden  v.  Commonwealth,  23  Penn.  St  12; 
Alexander  v.  Commonwealth,  105  Penn.  St.  1. 

The  jury  are  not  only  the  judges  of  the  facts  in  such  a  case,  but 
also  of  the  law.  If  they  find  the  prisoner  not  guilty,  although  in 
clear  mistake  of  the  law,  no  court  can  review  the  correctness  of  that 
verdict  and  again  put  him  in  jeopardy  of  the  same  offense.  Whether 
the  verdict  be  on  the  Commonwealth  declining  to  give  any  evidence 
or  whether  it  be  after  a  protracted  trial  and  the  testimony  of  many 
witnesses,  the  judgment  thereon  is  equally  conclusive. 

In  the  present  case,  the  court  of  its  own  will  and  action  discharged 
the  jury,  after  it  had  been  duly  sworn,  impanelled  and  charged  with 
the  prisoner.     His  consent  thereto  was  neither  given  nor  asked  for. 

This  action  of  the  judge  was  induced  by  the  fact,  that  after  the 
jury  had  been  so  duly  charged,  he  had  on  the  previous  evening  per- 
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xnitled  it  to  sepftrate  by  consent  of  the  prisoner  and  of  the  Common- 
wealth. 

The  qnestion  now  is,  did  that  separation  authorize  the  court  to 
discharge  that  jury,  and  put  the  prisoner  on  trial  before  another 
juiy  on  the  same  indictment? 

When  the  second  jury  was  about  to  be  called  and  the  prisoner 
informed  of  his  right  of  challenge,  his  counsel  filed  a  plea  of  former 
jeopardy.  The  court  oyerruled  the  plea,  holding  that  inasmuch  as 
the  discharge  of  the  jury  was  by  reason  of  its  separation  with  the 
consent  of  the  prisoner  and  the  Gommonwealthy  he  could  not  on 
that  account  plead  former  jeopardy,  and  therefore  refused  to  sus- 
tain the  plea. 

No  complaint  is  now  made  that  the  jury  was  permitted  to  sep^ 
arate;  but  the  claim  is  that  the  separation  did  not  impair  the  con- 
cIusiTC  effect  of  their  discharge.  In  other  words,  that  the  dis- 
charge from  the  first  jeopardy  was  not  under  such  an  extreme  and 
OTcrwhelming  necessity,  as  to  justify  an  entire  disregard  of  the  con- 
stitutional protection  guaranteed  to  cTery  person. 

The  decisions  of  the  different  States  are  not  in  entire  harmony, 
as  to  the  power  of  the  court  to  discharge  a  jury,  after  it  is  sworn  in 
a  criminal  case.  In  some  of  them  no  clearly  defined  distinction 
appears  to  have  been  made  between  capital  offenses  and  those  of  les- 
ser grade.  It  is  not  necessary  to  cite  them.  In  our  own  State  we 
have  a  line  of  cases  applicable  to  the  discharge  of  a  jury  in  capital 
offenses,  which  controls  the  case. 

We  will  refer  to  some,  and  to  the  opinions  of  the  able  judges  in 
deciding  them:  CommonweaUh  t.  Cook,  supra,  was  a  capital  case, 
in  which  the  court,  without  the  consent  of  the  prisoner,  had  dis- 
charged the  jury  by  reason  of  their  inability  to  agree  on  a  verdict. 
The  opinion  is  by  Mr.  Chief  Justice  Tilghmak.  He  reviews  the 
English  decisions  prior  to  the  Revolution,  and  the  American  cases 
since,  which  relate  to  the  power  of  the  court  to  discharge  a  jury 
after  they  are  sworn  in  a  capital  case,  and  then  says:  '^  I  grant  that 
in  case  of  necessity  they  may  be  discharged;  but  if  there  be  any  thing 
short  of  absolute  necessity,  how  can  the  court,  without  violating  the 
Constitution,  take  from  the  prisoner  his  right  to  have  the  jury  kept 
together  until  they  have  agreed,  so  that  he  may  not  be  put  in  jeop- 
ardy a  second  time?  "  He  farther  adds:  '*  I  think  myself  safe  in 
asserting  that  there  is  no  evidence  of  any  instance  since  William 
Penn  obtained  his  charter  from  Charles  II,  in  which  a  jury  was 
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discharged  without  the  consent  of  the  prisoner,  in  a  capital  case/' 
He  closes  his  opinion  by  saying:  ^'For  my  own  part,  thinking  that 
their  blood  would  be  upon  us  if  they  were  convicted  of  murder  in 
.  the  first  degree  on  a  second  trial  in  this  court,  lam  of  opinion  that 
they  should  be  discharged  from  this  indictment.''  Mr.  Justice 
DuKCAN  also  filed  an  opinion  entirely  concurring  with  the  chief 
justice,  and  adds:  '^ There  is,  at  this  day,  a  settled  and  uncontro- 
. verted  rule,  that  in  case  of  life  or  member,  a  jury  sworn  and 
charged,  cannot  be  discharged  before  they  give  a  verdict,  unless  with 
the  consent  of  the  prisoner,  and  where  it  is  for  his  benefit,  or  in  cases 
of  extreme  necessity,  and  if  a  jury  is  otherwise  discharged,  it  clearly 
amounts  to  an  acquittal  of  the  prisoner." 

The  correctness  of  the  law,  as  declared  in  CommontoeaUh  v.  Cook^ 
was  affirmed  in  Commonwealth  v.  Cliiey  svpra,  in  an  opinion  by 
Mr.  Chief  Justice  Gibson.  In  discussing  the  justice  and  reason 
of  the  rule  he  says:  '^  Why  it  should  be  thought  that  the  citizen 
has  no  other  assurance  than  the  arbitrary  disci*etion  of  the  magis- 
trate for  the  enforcement  of  the  constitutional  principle  which  pro- 
tects him  from  being  twice  put  in  jeopardy  of  life  or  member  for 
the  same  offense,  I  am  at  a  loss  to  imagine.  If  discretion  is  to  be 
called  in,  there  can  be  no  remedy  for  the  most  palpable  abuse  of  it, 
but  an  interposition  of  the  power  to  pardon,  which  is  obnoxious  to 
the  very  same  objection.  Surely  every  right  secured  by  the  Con- 
stitution is  guarded  by  sanctions  more  imperative."  In  that  case 
the  first  jury  had  been  discharged,  without  the  consent  of  the 
prisoner,  by  reason  of  the  sickness  of  two  of  the  jurors.  This  court 
thinking  the  illness  was  produced  by  reason  of  the  jurors  being  kept 
without  food  or  refreshment,  and  believing  if  the  same  had  been 
furnished  the  health  of  the  jurors  would  have  been  sufficiently  re- 
stored, held  there  was  no  sufficient  cause  for  their  discharge,  and 
that  it  was  a  bar  to  a  second  trial  for  the  same  offense. 

McFadden  v.  CommontoeaUh,  supra^  was  also  a  capital  case.  In 
the  opinion  of  the  court,  by  Mr.  Chief  Justice  Black,  he  says:  '^  A 
discharge  of  the  jury  in  a  capital  case,  after  the  trial  has  begun,  ie 
not  a  continuance  of  the  cause.  It  is  the  end  of  it.  And  for  all 
purposes  of  future  protection  it  "is  the  same  to  the  prisoner  as  an 
acquittal,  unless  it  was  done  with  his  own  consent  or  demanded  by 
some  overwhelming  necessity,  such  for  instance,  as  the  sickness  or 
death  of  a  juror." 

In  Peiffer  v.  CommonwedUh,  supra,  Mr.  Chief  Justice  Gibsok 
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declared  that  '*  eren  the  forms  and  usages  of  the  law  conduce  to 
joBtioe.''  The  people  of  this  Commonwealth,  in  all  of  its  organic 
laws,  and  with  great  tenacity,  have  applied  this  rule  to  trials  by 
jury.  Thus  the  Constitution  of  1776,  framed  by  the  convention 
over  which  Benjamin  Franklin  presided,  declared  **  trials  shall  be 
by  jary  as  heretofore."  As  if  to  emphasize  the  thought,  and  make 
the  right  more  secure,  the  Constitution  of  1790  changed  the  lan- 
guage, and  declared  '^  that  trial  by  jury  shall  be  as  heretofore,  and 
the  right  thereof  remain  inyiolate.''  These  precise  words  were  re- 
tained in  the  Constitution  of  1838,  and  are  repeated  in  the  Consti- 
tution of  1874.  The  question  is,  was  it  error  to  overrule  the  prisoner's 
plea  of  former  jeopardy,  when  he  was  called  before  the  second  jury? 
It  may  be  conceded  that  a  person  on  trial  for  a  capital  offense  ought 
not  to  be  asked  to  consent  to  a  separation  of  the  jury.  Feiffer  v.  Cani- 
montwaUhy  supra.  To  this  conclusion  the  court  came  on  the  next 
day  after  permitting  them  to  separate.  The  prisoner  had  not  with- 
drawn his  consent  to  that  separation.  He  had  not  and  did  not,  in- 
terpose any  objection  to  the  continuance  of  his  trial  before  that 
jury.  If  he  had  gone  on  before  them,  and  he  had  been  convicted 
of  mnrder  in  the  first  degree,  non  conskU,  that  he  would  have  as- 
signed that  separation  to  avoid  the  effect  of  the  verdict.  The  Com- 
monwealth could  not 

Under  the  indictment  it  was  within  the  power  of  the  jury  to  ao- 
•quit  the  prisoner  of  murder,  and  to  find  him  guilty  of  voluntary 
manslaughter  only.  If  such  were  the  verdict,  and  the  prisoner 
assigned  for  error  to  the  judgment  the  separation  of  the  jury,  we 
would  apply  the  same  rule  that  should  be  applied  in  case  lie  had 
been  indicted  and  tried  for  manslaughter  only.  Atoss  v.  Common" 
wMUh^  107  Penn.  St.  267.  It  is  neither  proven  nor  alleged  that  the 
jurors  were  subjected  to  any  improper  influence  during  their  separa- 
tion. If  the  conviction  had  been  for  the  lesser  grade,  the  separation 
of  itself  alone  would  not  have  been  a  fatal  error. 

We  are  not  able  to  understand  how  the  consent  of  the  prisoner 
to  the  separation  of  the  jury  from  evening  until  morning  justified 
their  subsequent  discharge.  If  his  consent  gave  any  validity  to 
the  separation,  it  remained  in  full  force.  He  had  not  in  any  man- 
ner attempted  to  supersede  or  impair  its  effect.  If  his  consent  was 
of  no  validity,  then  the  error  in  permitting  the  separation  was  that 
of  the  court,  and  the  prisoner  was  not  responsible  therefor. 

The  discharge  of  the  jury  was  not  caused  by  any  improper  con- 
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dact  of  the  prisoner  during  the  triaL  He  did  not  consent  to  it. 
It  was  the  action  of  the  coart  alonoy  and  to  retrieye  what  the  court 
thought  was  its  preyious  error.  If  the  right  to  discharge  the  jury 
for  an  error  made  by  the  court  existed  at  that  stage  of  the  trial,  we 
cannot  see  why  the  same  right  might  not  again  be  inyoked,  if  a 
similar  error  had  been  committed  near  the  close  of  the  trial.  If 
the  right  to  so  discharge  be  conceded  to  exist,  then  a  person  may, 
for  the  same  offense,  be  put  in  jeopardy  of  life  for  an  indefinite 
number  of  times. 

The  great  safeguard  which  the  organic  law  has  thrown  around  the 
prisoner  cannot  thus  be  set  at  nought,  to  correct  any  error  commit- 
ted by  the  judge  during  the  trial  of  the  cause.  Under  all  the  facts 
in  this  case,  we  cannot  concede  any  discretionary  power  in  the  court 
to  thus  strike  down  the  constitutional  right  of  eyery  person  on  trial 
for  a  capital  offense.  It  is  better  that  one  guilty  man  escape  than 
to  disregard  the  mandate  of  the  Oonstitution,  and  establish  a  pre- 
cedent which  might  result  in  many  unjust  conyictions  in  the  future. 

The  language  of  the  Oonstitution  is  imperatiye.  The  ablest 
judicial  minds  which  haye  administered  the  law  in  this  Oommon- 
wealth  haye  emphasized  its  protecting  power.  Yielding  then  to 
the  clear  command  of  the  former,  and  adopting  the  construction 
put  upon  it  by  our  predecessors  on  this  bench,  we  do  not  find  that 
the  first  jury  was  discharged  under  such  extreme  and  oyerwhelm- 
ing  necessity,  as  to  subject  the  prisoner  to  be  again  put  in  jeopardy 
of  his  life  for  the  same  offense.  It  was  clear  error  not  to  sustain 
the  plea  of  former  jeopardy,  and  also  in  putting  the  prisoner  on 
trial  before  another  jury  for  the  same  offense.  He  should  haye 
been  discharged  from  the  indictment. 

The  conclusion  at  which  we  haye  arriyed  makes  it  unnecessary 
to  consider  the  other  specifications  of  error. 

Judgment  reyersed,  and  it  is  further  ordered  that  the  record  be 
remanded  with  this  opinion  setting  forth  causes  of  reyersal,  to  the 
Oourt  of  Oyer  and  Terminer  of  the  county  of  Mercer  for  further 
proceedings. 

Judgment  repermL 

GORDOKy  J., 


JANUARY  TERM,  1886.  241 

Monongakela  City  v  Fischer. 


MOVOKGAHELA   OlTY   V.   FiSOHBB. 

on  PeiiD.  81.  •.) 

Mumc^tal  corporation -^duiif  to  repair  country  road  tn  city  ^  eoniribmtory 

negligence. 

A  dtj  Ib  not  bound  to  keep  in  repair  a  oonntiy  load  in  a  spanelj  settled  por- 
tion of  its  territorial  limits,  for  its  entire  width,  bat  only  to  an  extent  suffi* 
dent  for  travel,  nor  boond  to  light  it  at  night.* 

Gontiibatory  negligence  in  an/  degree  defeats  an  action  for  negligenee. 

ACTION  for  personal  injuries  sustained  through  the  negligence 
of  defendant  in  the  construction  of  a  culvert  and  its  ap- 
proaches in  a  public  road  in  the  city.  The  opinion  states  the  point. 
The  plaintiff  had  judgment  below. 

Thomas  H,  Baird,  for  plaintiff  in  error. 

Daugan,  Toddy  A*  W.  and  if.  C.  AcJieson^  for  defendant  in  error. 

PAXSOKy  J.  It  was  error  to  afSrm  the  plaintiff's  third  point. 
The  effect  of  it  was  to  declare  that  it  was  the  duty  of  the  defendant 
corporation  to  keep  this  country  road  in  a  safe  condition  for  travel 
both  by  day  and  by  night.  It  is  true  the  defendant  is  a  city,  and 
its  charter  provides  that  the  corporate  officers  ^' shall  cause  the 
streets,  sidewalks,  alleys,  courts,  roads,  lanes,  squares,  parks,  etc., 
to  be  kept  clean,  clear  of  obstructions,  dangerous  openings,  and  in 
good  condition  and  repair."  This  however  is  but  declaratory  of 
the  law  as  it  exists  throughout  the  State  as  regards  the  care  of  the 
public  highways  by  municipal  corporations  charged  therewith.  It 
imposes  no  burden  upon  this  defendant  corporation  not  resting 
upon  other  corporations  of  like  character. 

In  the  closely  built-up  portions  of  a  town  or  city  the  duty  of  the 
authorities  to  keep  the  entire  street  and  sidewalks  in  a  safe  condi- 
tion may  be  conceded.  All  portions  of  it  are  being  constantly  used 
by  day  and  by  night.  But  this  has  never  been  held  to  be  the  rule 
as  regards  country  roads.  They  are  seldom  if  ever  kept  in  repair 
from  side  to  side.  A  sufficient  portion  of  the  middle  only  is  kept 
in  smooth  condition,  and  safe  and  convenient  for  travel.  The  rest 
is  often  left  dangerous  by  reason  of  ditches  and  obstructions  of 

•  See  McArthvT  ▼.  City  of  Saginaw  (58  Mich.  857),  55  Am.  Rep.  (587. 
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various  kinds.  Perkins  y.  Inhabitants  of  Fayeite,  68  Me.  152; 
6.  c,  28  Am.  Bep.  84;  Oom.  y.  King,  13  Mete.  115;  Blake  y.  New- 
field,  68  Me.  365;  Keyes  T.ViUage  of  MarceUus,  50  Mich.  439;  8.  c, 
45  Am.  Bep.  52;  City  of  Seranton  y.  HiUy  102  Penn.  St  378;  a.  c, 
48  Am.  Bep.  211. 

The  affirmance  of  this  point  inyolyed  another  error.  It  imposed 
a  qualification  upon  the  doctrine  of  contributory  negligence  that 
has  hot  heretofore  been  recognized.  It  was  that  if  the  negligence 
of  the  plaintiff  did  not  *^  contribute  in  a  material  degree  to  the 
accident/'  he  could  recoyer.  Without  referring  to  the  cases  the 
doctrine  of  this  court  has  always  been,  that  if  the  negligence  ot 
the  party  contributed  in  any  degree  to  the  injury  he  cannot  re- 
coyer.  This  is  a  safe  rule,  easily  understood,  and  cannot  well  be 
frittered  away  by  the  jury.  But.  if  we  substitute  the  word  **  ma^ 
terial ''  for  the  word  ^*  any,"  we  practically  abolish  the  rule,  for  a 
jury  can  always  find  a  way  to  ayoid  it.  The  rule  itself  is  yaluable, 
and  rests  upon  sound  principles.  We  are  not  disposed  to  allow  it 
tobeifndermined. 

By  the  defendant's  eighth  point  the  court  was  asked  to  instruct 
the  jury  to  find  for  the  defendant.     This  the  court  refused  to  do. 

We  are  of  opinion  that  the  defendant  was  entitled  to  this  in- 
struction. There  was  no  eyidence  of  negligence  on  the  part  of  the 
city.  The  bridge  and  culyert  where  the  accident  occurred  were 
well  constructed  and  reasonably  safe.  It  is  true  a  man  might,  as 
the  plaintiff  did,  walk  off  the  end  of  it  upon  a  dark  night  and  in- 
jure himself.  But  if  there  is  a  country  road  in  Pennsylyania  where 
a  man  groping  about  in  the  darkness  of  the  night,  without  a  staff 
or  a  light,  may  not  be  injured,  I  do  not  know  of  it  There  are  ditches, 
bridges,  rocks,  stumps  and  other  elements  of  danger,  outside  of  the 
trayelled  portion.  The  rule  applicable  to  payed  streets  in  cities  has 
neyer  been  applied  to  country  roads,  and  cannot  be  without  serious 
injustice  to  the  rural  portions  of  the  State. 

As  this  yiew  of  the  case  cuts  it  up  by  the  roots,  it  is  not  worth 
while  to  discuss  the  remaining  assignments  of  error. 

Judgment  reversed. 
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(lU  P^nn.  8i.  14.) 

Ooniraei  —  to  $uppret$  criminal  proMtuHon, 

A  maxtgkge  giyen  in  whole  or  in  part  to  suppress  a  criminal  proseentlon  for 
a  conspiracy  to  defrand  and  for  embeaslement  bj  a  bank  officer  is  yoid.* 

EJECTMENT.    The  opinion  st&tes  the  case.    The  plaintiff  had 
jadgment  below. 

TTiampsan,  Okas.  MeCandhss,  C.  Walker  and  R  P.  Seoti,  for 
pkintiff  in  error. 

Dana,  L.  JItcQuision,  Long,  Martin  and  Oardn&r,  contra. 

Stbbkbit,  J.  In  Jannarj)  1878,  the  plaintiffs  in  error,  Alfred 
Pearoe  and  Sarah  J.,  his  wife,  for  the  nominal  consideration  of  $1, 
oonyeyed  the  premises  in  dispute  to  Henry  Ooehring  upon  the  fol- 
lowing trasts,  to- wit:  ''That  he  shall  hold  the  same  for  the  nse 
of  the  Harmony  Savings  Bank,  and  upon  the  farther  tmst  that  if 
Alfred  Pearce  aforesaid,  or  any  one  on  his  belialf,  shall,  within 
fear  years  from  the  date  thereof,  pay  to  the  Harmony  Sayings 
Bank,  its  legal  saccessor  or  representatiyes,  or  to  said  Ooehring  as 
trustee  thereof,  the  sum  of  $8,000  without  interest,  then  the  said 
Ooehring,  his  heirs,  executors,  administrators,  or  successors  in  the 
trust,  shall  conyey  the  said  premises  in  fee  simple,  clear  of  all  in- 
cumbrances, to  said  Sarah  J.  Pearce,  or  to  such  other  person  or 
persons  as  Alfred  Pearce  may  direct;  and  upon  the  farther  trust  that 
during  the  said  period  of  four  years  the  said  parties  of  the  first 
part  shall  haye  the  ase  and  occupation  of  the  said  premises,  they 
to  pay  the  taxes  that  may  be  levied  and  assessed  thereon  during  said 
period,  and  keep  the  said  premises  in  good  repair,"  with  covenant 
of  general  warranty, ''  except  and  subject  to  the  trust  aforesaid." 

In  May,  1879,  Ooehring,  as  trustee  of  the  bank,  and  shortly 
afterward  the  bank  itself,  conveyed  the  premises  to  Mary  A.  and 
Jane  Wilson,  who  after  the  expiration  of  the  four  years,  brought 
this  action  of  ejectment  to  recover  possession  of  the  premises. 

•See  Undwy  v.  SmWi  (78  N.  C.  828),  24  Am.  Rep.  468;  Peed  v.  MeKee{42 
Iowa,  689),  20  Am.  Rep.  681;  Bibb  v.  EUchcock  (49  Ala.  468),  20  Am.  Rep.  288. 


244  PENNSYLVANIA, 


Pearoe  v.  Wilson. 


[Other  points  omitted.] 

But  it  is  further  contended  that  the  instrament  in  question, 
whether  it  be  considered  an  absolute  conTeyance  or  merely  a  mort- 
gage, is  void,  because  the  controlling  consideration  for  which  it 
was  given  was  the  illegal  settlement  of  the  indictments  then  pend- 
ing against  Alfred  Pearce  and  others  in  the  Quarter  Sessions  of 
Butler  county.  That  the  admitted  abandonment  of  those  prosecu- 
tions was  the  moying  consideration  for  the  conveyance  is  clearly 
if  not  conclusively  shown  by  the  testimony.  It  appears  that  Pearce 
and  others  were  charged  with  embezzlement,  conspiracy,  etc.,  and 
at  June  Sessions,  1877,  biUs  of  indictment  were  duly  found,  one  of 
which  contains  four  counts,  respectively  charging  them,  as  officers 
of  the  Harmony  Savings  Bank,  with  embezzlement,  fraudulently 
making  false  entries  in  the  bank  books,  fraudulently  making  false 
bank  statements,  and  fraudulently  mutilating  and'  destroying  ac- 
counts of  the  bank,  with  intent  m  each  case  to  defraud  the  bank 
and  its  depositors.  Negotiations  looking  to  a  settlement  of  these 
cases,  as  well  as  a  civil  case  pending  in  Allegheny  county,  had  been 
in  progress  for  some  time,  but  a  final  settlement  was  not  fully  agreed 
upon  until  immediately  before  the  jury  was  impanelled  to  pass 
upon  the  indictments.  In  substance,  the  terms  of  settlement,  so 
far  as  Pearce  was  concerned,  were  that  he  and  his  wife  should  exe- 
cute and  deliver  to  Goehring,  the  prosecutor,  the  conveyance  above 
mentioned  and  pay  costs;  in  consideration  of  which  Pearce  should 
be  released  from  all  further  liability  to  the  bank,  the  prosecuting 
officer  should  decline  to  call  any  witnesses,  and  thus  permit  a  ver- 
dict of  acquittal  tp  be  rendered  in  the  criminal  cases.  The  neces- 
sary papers,  already  prepared,  were  to  be  delivered  as  soon  as  the 
verdict  was  thus  taken.  A  jury  was  called,  the  acting  district 
attorney  stated  he  had  no  evidence  to  offer,  and  accordingly  a  ver- 
dict of  not  guilty  was  rendered  in  each  case.  Thereupon  the  re- 
maining details  of  the  compromise  were  carried  out  by  the  respect- 
ive parties  thereto.  It  is  due  to  the  acting  district  attorney  to  say, 
that  in  his  testimony  he  also  stated  he  informed  the  court  that  the 
parties  had  settled  the  cases,  and  no  objection  was  interposed. 

Defendants  in  error  claim  that  the  abandonment  of  the  criminal 
prosecutions  was  not  the  only  consideration  for  the  mortgage;  that 
the  settlement  of  the  civil  action  and  release  of  the  bank's  claim 
against  Pearce  were  important  factors  therein.  Doubtless  they 
were,  but  the  mortgage  was  the  price  of  the  formal  acquittals,  as 
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well  as  the  release;  neither  the  conveyance  nor  the  consideration 
therefore  is  divisible.  If  any  part  of  either  is  illegal  the  whole  is 
void.  Filsan  v.  Himes,  5  Penn.  St.  454;  s.  c,  47  Am.  Dec.  422; 
Ghitty  Gont.  992.  It  is  not  only  an  indictable  offense  to  compound 
a  felony,  but  as  a  general  rule  all  contracts  to  abate  or  compromise 
criminal  offenses  of  any  class  are  held  void  as  against  the  policy  of 
ihe  law,  because  of  their  manifest  tendency  to  subvert  public  jus- 
tice. Formerly  a  distinction  existed  in  this  respect  between  felo- 
nies and  misdemeanors,  but  it  is  no  longer  recognized  except  in  a 
few  minor  offenses,  the  prosecution  of  which  is  matter  of  little  or 
no  public  interest.  In  many  jurisdictions  the  distinction  between 
felonies  and  misdemeanors  is  abolished,  and  in  those  where  it  still 
exists  it  is  regarded  as  artificial  There  are  many  misdemeanors, 
the  compounding  of  which  militates  far  more  against  the  public 
welfare  than  does  the  compounding  of  some  felonies.  It  is  more 
important,  for  instance,  that  conspiracies  to  murder  and  to  rob, 
and  all  treasonable  conspiracies  should  be  prosecuted  by  the  State 
unswayed  by  private  interest,  and  that  private  hands  should  be 
kept  off  such  prosecutions,  than  that  there  should  be  this  rigor 
manifested  in  all  prosecutions  for  larceny.  If  an  agreement  to 
stifle  a  prosecution  for  larceny  is  invalid,  there  is  no  offense  touch- 
ing the  public  as  such,  whose  prosecution  can  be  made  a  matter  of 
private  arrangement.  Whart.  Cent.,  §§483-84,  and  notes;  1  Story 
Eq.,  §  294;  BreditCs  Appeal,  92  Penn.  St.  241 ;  Riddle  Y.Hatty  99  Penn. 
St  116;  OrmerodY.Dearmanf  100Penn.St 561;  8.c.,45  Am.Bep.391. 
In  Whiimore  v.  Farley,  45  L.  T.  (N.  S.)  99,  cited  in  note  to  Whart. 
Gont.,  supra,  it  is  said:  ''There  are,  no  doubt,  certain  cases,  as 
that  of  an  assault,  where  the  parties  may  compromise  the  offense 
without  being  guilty  of  an  illegal  act.  But  this  does  not  apply  to 
misdemeanors  of  a  serious  kind.  Embezzlement  is  only  a  misde- 
meanor, but  yet  it  is  a  criminal  offense  to  compound  a  prosecution 
for  embezzlement."  In  general,  it  is  to  the  interest  of  the  public 
that  the  suppression  of  a  prosecution,  whether  for  felony  or  misde- 
meanor, should  not  be  made  matter  of  private  bargain;  and  hence 
the  suppression  or  settlement  of  such  prosecutions  is  contrary  to 
public  policy,  and  therefore  void,  except  in  certain  cases  for  the 
settlement  of  which  provision  is  made. 

The  offenses  charged  in  the  indictments  are  of  avery  high  grade, 
much  more  detrimental  to  the  common  weal  than-  many  of  the 
lower  grades  of  felony.     As  officers  of  an  incorporated  bank,  char- 
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tered  in  part,  at  least,  for  the  public  benefit,  the  parties  accused 
occupied  a  quasi  public  position.  The  embezzlement  of  money 
entrusted  to  their  care  by  those  occupying  such  positions  is  a  crime 
of  much  more  public  importance  than  ordinary  larceny.  While 
the  fraudulent  alteration  of  the  books,  mutilation  and  destruction 
of  the  accounts  of  such  an  institution,  with  intent  to  defraud  it 
and  those  who  have  intrusted  their  money  and  securities  to  its  care 
and  keeping,  is  not  technically  forgery,  it  is  quite  as  bad  and  gen- 
erally worse  in  its  far-reaching  consequences  and  injurious  effects 
on  the  public  interests.  Ever  and  anon  whole  communities  are 
startled  and  public  confidence  shaken  to  its  yery  foundation  by  the 
commission  of  such  crimes.  To  stifle  their  prosecution  for  a  paltry 
pecuniary  consideration  is  contrary  to  public  policy,  and  a  mere 
mockery  of  justice  in  her  own  temple. 

Judgfnent  reversed  and  a  venire  facias  de  novo  awarded. 


Stbbijkg's  Appeal. 

(UlPenn.  St.  86.) 
Bhmfunt  domain — lading  pipes  in  Tiighway, 

The  laying  of  nndergronnd  gas  pipes  in  a  country  highway  imposes  an  addi- 
tional servitude  for  which  compensation  must  be  first  made  to  the  land* 
owners.    {8m  note,  p.  250.) 


B 


ILL  for  injunction.    The  opinion  states  the  case.    The  bill  was 
dismissed  below. 


M.  O.  Acheson  and  A.  W.  Achesony  for  appeUant. 

Dougan,  for  appellee. 

SxowELLy  J.  After  ayerring  in  his  bill  that  he  is  the  owner  in 
fee  of  certain  lands  therein  described^  appellant  .charges,  in  sub- 
stance, that  in  disregard  of  notice  not  to  enter  said  lands  without 
first  making  or  securing  compensation,  the  company  appellee  is 
about  to  lay  a  pipe  line,  for  the  transportation  of  natural  gas  under 
a  public  road  traversing  said  lands;  that  said  pipe  line  '^  will  run 
along  the  public  road  within  four  feet  of  a  board  fence,  pass  be- 
tween the  house  and  barn    *    *    *    within  fifty  feet  of  each,  and 


JANUARY  TERM,  1886.  247 

Sterling's  Appeal. 

if  completed  will  do  appellant  great  and  irreparable  injury/'  etc. 
The  specific  relief  prayed  for  is  that  appellee  be  restrained  from 
entering  on  the  premises  and  laying  thereunder  a  pipe  for  the  pur- 
pose of  conducting  natural  gas;  or  if  the  company,  under  its  char- 
ter or  otherwise,  has  a  right  to  do  so,  that  it  be  restrained  until 
adequate  compensation  be  paid  or  secured. 

The  body  of  the  bill  was  amended  so  as  to  set  forth  that  appellee  was 
■incorporated  as  **  The  Cecil  Township  Natural  Gas  Company/' and 
its  charter  recorded  April,  1884,  in  the  office  for  recording  deeds 
in  and  for  Washington  county.  It  appears  from  the  charter,  a 
copy  of  which  is  made  part  of  the  bill,  that  "  said  corporation  is 
formed  for  the  purpose  of  supplying  natural  gas  to  the  public  for 
lighting,  heating,  manufacturing  and  other  purposes,  and  supply- 
ing the  same  to  said  Cecil  township  *  *  *  and  such  persons, 
partnerships  and  corporations  residing  therein  or  adjacent  thereto 
as  may  desire  the  same."    The  charter  discloses  no  other  purpose. 

Appellee  demurred  to  the  bill  as  amended,  and  assigned  the  fol- 
lowing causes  therefor:  '^  1st.  The  facts  set  out  in  the  bill  do  not 
warrant  the  charge  therein  that  the  work  contemplated  by  defend- 
ants, if  completed,  will  do  plaintiff  great  and  irreparable  injury. 
2d.  The  facts  set  out  in  said  bill  are  insufficient  to  entitle  the 
plaintiff  either  to  the  specific  relief  prayed  for  or  to  entitle  him  to 
any  equitable  relief."  The  demurrer  was  sustained  and  decree  en- 
tered dismissing  the  bill  at  appellant's  costs. 

By  demurring  appellee  admitted  the  truth  of  all  matters  well 
pleaded  in  the  bilL  It  thus  admitted  doing  the  acts  complained 
of  for  the  purpose  and  with  the  effect  charged  in  the  bill;  and  for 
so  doing,  the  charter  referred  to  is  the  only  warrant  that  is  ex- 
hibited. 

The  questions  thus  raised  by  the  pleadings  are  whether  under 
its  charter,  or  otherwise,  the  appellee  is  authorized  to  do  the  acts 
specified;  and  if  so,  whether  it  can  proceed  without  first  paying  or 
securing  just  compensation  to  appellant  as  owner  of  the  land 
through  which  its  pipe  line  is  to  pass.  It  is  not  claimed  that 
appellee  has  any  such  authority  outside  its  charter,  and  on  the 
authority  of  Penn  Fuel  Company  v.  Commonwealth  (16  W.  N.  C. 
425),  we  think  it  has  none  under  its  charter.  While  we  did  not 
undertake  to  pass  upon  the  validity  of  the  charter  involved  in  that 
case,  we  held  that  it  gave  the  company  no  authority  to  supply 
natural  gas  for  either  of  the  several  purposes  mentioned  therein. 
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An  inquiry  as  to  whether  certain  powers  are  or  are  not  granted  by 
a  charter,  is  not  open  to  the  objection  that  the  yalidity  of  a  charter 
cannot  be  assailed  in  a  collateral  proceeding.  Such  inquiries  are 
expressly  authorized  by  the  act  of  June  19,  1871  (Purd.  288,  pi. 
39),  which  provides  that  ^'  In  all  proceedings  in  courts  of  law  or 
equity  of  this  Commonwealth,  in  which  it  is  alleged  that  the  pri- 
vate rights  of  individuals,  or  the  rights  or  franchises  of  other  cor- 
porations are  injured  or  invaded  by  any  corporation  claiming  to 
have  a  right  or  franchise  to  do  the  act  from  which  such  injury 
results,  it  shall  be  the  duty  of  the  court,  in  which  such  proceedings 
are  had,  to  examine,  inquire,  and  ascertain  whether  such  corpora- 
tion does,  in  fact  possess  the  right  or  franchise  to  do  the  act  from 
which  such  alleged  injury  to  private  rights,  or  to  the  rights  and 
franchises  of  other  corporations,  results;  and  if  such  rights  or 
franchises  have  not  been  conferred  upon  such  corporation,  such 
courts,  if  exercising  equitable  power,  shall  by  injunction,  at  the 
suit  of  the  pnvate  parties  or  other  corporations,  restrain  such 
injurious  acts.  And  if  the  proceedings  be  at  law,  for  damages,  it 
shall  be  lawful  therein  to  recover  damages  for  such  injury  as  in 
other  cases.'' 

Tested  by  the  principles  recognized  in  P$nn  Fuet  Company  v. 
Commonwealth^  supra,  we  are  satisfied  the  appeUee  has  no  more 
authority  to  do  the  acts  complained  of  than  any  unincorporated 
association  of  individuals  would  have.  It  therefore  follows  that 
appellee  is  at  best  a  trespasser  on  the  public  highway. 

But  conceding,  for  the  sake  of  argument,  that  the  company  has 
power  under  its  charter  to  do  the  acts  complained  of  in  the  bill 
and  admitted  by  the  demurrer,  has  it  a  right  to  proceed  without 
first  making  or  securing  compensation  to  appellant?  We  think 
not  As  owner  of  the  land  traversed  by  the  public  road,  he  has  a 
right  to  use  it  and  the  land  on  which  it  is  located  for  any  purpose 
that  will  not  impede  or  interfere  with  the  public  travel  By  appro- 
priating land  for  the  specific  purpose  of  a  common  highway,  the 
public  acquires  a  mere  right  of  passage  with  the  powers  and  privi- 
leges incident  to  such  right.  The  fee  still  remains  in  the  land- 
owner notwithstanding  the  public  have  acquired  a  right  to  the  free 
and  uninterrupted  use  of  the  road  for  the  purpose  of  passing  and 
re-passing;  and  he  may  use  the  land  for  his  own  purposes  in  any 
way  that  is  not  mconsistent  with  the  public  easement.  He  may, 
for  example,  construct  underneath  the  sui'face  passage  ways  for 
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water  and  other  purposes^  or  appropriate  the  subjaceDt  soil  and 
mineiala  if  any,  to  any  use  he  pleases,  provided  he  does  not  inter- 
fere with  the  rights  of  the  pnblic.  In  other  words,  the  only  servi- 
tade  imposed  on  the  land  is  the  right  of  the  public  to  construct 
and  maintain  thereon  a  safe  and  convenient  roadway,  which  shall 
at  all  times  be  free  and  open  for  public  use  as  a  highway.  It  is  in 
view  of  this  servitude  that  damages  may  be  awarded  to  the  land- 
owner. Laying  and  maintaining  a  pipe  line,  at  the  ordinary  depth 
under  the  surface,  necessarily  imposes  an  additional  burden  on  the 
land,  not  contemplated  either  by  the  owner  or  by  the  public 
authorities,  when  the  land  was  appropriated  for  the  purpose  of  a 
pnblic  road«  It  is  is  a  burden  moreover,  which  to  some  extent,  at 
least,  abridges  the  rights  of  the  land-owner  in  the  soil  traversed  by 
the  road,  and  hence  it  is  a  taking  within  the  meaning  of  the  con- 
stitutional provision  requiring  just  compensation  to  be  made  for 
property  taken,  injured  or  destroyed.  Const.,  art.  XVI,  §  8.  In 
tome  cases  it  is  possible  the  injury  may  be  consequential  as  well  as 
direct     The  constitutional  provision  embraces  both. 

In  Bloon^ield  and  Rochester  Natural  Oas-light  Co.  v.  Calkins,  63 
N.  Y.  386,  it  was  held  that  a  corporation  organized  under  an  act, 
limilar  to  ours,  authorizing  the  formation  of  gas-light  companies, 
has  no  authority  to  lay  its  pipes  in  a  country  highway  without  the 
tsonsent  of  or  without  the  appraisal  and  payment  of  compensation 
to  the  owner  of  the  land.  There  is  no  reason  why  this  should  not 
be  the  rule  with  respect  to  pnblic  roads  in  the  rural  districts.  As 
to  streets  and  alleys  in  cities  and  boroughs  there  are  reasons  why  a 
different  rule  to  some  extent  should  prevail;  but  that  question  is 
not  now  before  us. 

There  is  nothing  in  the  suggestion  that  appellant  has  a  full, 
complete  and  adequate  remedy  at  law.  The  injury  complained  of 
is  one  of  a  continuing  and  permanent  nature,  for  which  an  action 
at  law  would  not  afford  a  complete  and  adequate  remedy.  Com- 
monwealth  v.  Pittsburghy  etc,  R.  Co.,  24  Penn.  St.  159;  s.  c,  62 
Am.  Dec.  372.  The  appellee  is  or  claims  to  be  a  corporation,  and 
they  are  peculiarly  the  subjects  of  equitable  jurisdiction  and  con- 
trol, especially  when  they  attempt  to  exceed  their  corporate  powers. 
Under  the  act  of  June  19,  1871,  above  quoted,  a  court  of  equity 
has  jurisdiction  to  inquire  whether  a  corporation  possesses  the 
franchises  it  claims,  and  if  not  injunction  is  the  appropriate  remedy 
for  the  wrong.  Edgewood  Railroad  Oo.\^  Appeal,  79  Penn.  St.  257. 
Vol.  LVl  —  32 
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For  theso  and  other  reasons  that  might  be  added,  we  think  the 
learned  judge  erred  in  sustaining  the  demurrer  and  dismissing  the 
bill 

Decree  reversed  at  costs  of  appellee,  and  record  remitted  with 
instructions  to  proceed  according  to  equity  practice. 

Decree  r&v&rsed. 

NoTB  BT  THB  RsPOBTBB* — ^A  distinction  has  been  made  between  city  streets 
and  conntiy  highways  in  regard  to  nndergionnd  easements.  Dillon  says  (8 
Mun.  Corp.,  8d  ed.,  §  688):  "The  power  of  the  pablic,  or  of  the  monicipal 
antliorities  representing  by  delegated  authority  the  pablic,  over  streets  is  not 
confined  to  their  use  for  the  sole  parpoee  of  travel,  bat  they  may  be  used  for 
many  other  porpoeee  required  by  the  pablic  convenience.  In  the  author's 
judgment,  the  uses  to  which  streets  in  towns  and  cities  may  legitimately  be 
put  are  greater  and  more  numerous  than  with  respect  to  ordinary  roads  or 
highways  in  the  country.  With  reference  to  these,  all  the  public  requires  is 
the  easement  of  passage  and  its  incidents,  and  hence  the  owner  of  the  soil 
parts  with  this  use  only,  retaining  the  soil,  and  by  virtue  of  this  ownership  is 
entitled,  except  for  the  purposes  of  repair,  to  the  earth  and  the  timber  and  thei 
grass  growing  thereon,  and  to  all  minerals,  quarries  and  springs  below  the 
surface;  and  he  may  maintain  actions  against  tho^  who  obstruct  the  road  or 
interfere  with  his  rights  therein.  But  with  respect  to  streets  in  populous 
places,  the  pablic  convenience  requires  more  than  the  mere  right  to  pass  over 
and  upon  them.  They  may  need  to  be  gpraded  and  brought  to  a  level;  and 
therefore  the  public  or  municipal  authorities  may  not  only  change  the  surface, 
but  cut  down  trees,  dig  up  the  earth,  and  may  use  it  in  improving  the  street 
or  elsewhere,  and  may  make  culverts;  drains  and  sewers  upon  or  under  the 
surface."    To  same  effect,  OUy  of  Quinep  v.  BuU,  106  111.  887. 

In  Weit  V.  Bancroft,  33  Vt.  867,  it  was  held  that  the  public  authorities 
might  construct  a  reservoir  in  a  village  street  for  the  purpose  of  sprinkling  the 
street,  without  compensation  to  adjoining  owners.    This  was  in  St.  Johnsbury. 

Angell  says  (Highways,  8d  ed.,  p.  93,  note):  "  It  would  seem  that  the  uses 
for  sewers  and  water  and  gas  pipes  must  be  held  as  incidental  to  the  use  for 
purposes  of  a  highway,  and  therefore  contemplated  in  the  uses  contemplated 
in  the  original  taking. " 

In  Bloamfleld,  etc.,  Gaa-light  Go.  v.  CcUkiM,  62  N.  Y.  886,  the  court  said: 
"  The  appropriation  of  land  for  the  use  of  a  highway  is  for  a  specific  purpose, 
and  the  pablic  thereby  acquire  a  mere  right  of  passage,  with  the  powers  and 
privileges  which  are  incident  to  such  a  right.  The  fee  of  the  land  still  re- 
mains in  the  owner,  and  he  does  not  become  divested  of  the  title  because  the* 
public  have  a  free  and  unrestrained  right  to  the  use  of  the  same  for  the  pur- 
poses of  travelling,  passing  aud  repassing,  on  foot  or  with  animals  and  vehicles, 
with  the  privilege  of  doing  all  necessary  acts  to  keep  the  same  in  repair.  The 
owner's  right  is  absolute  to  maintain  ejectment  or  trespass,  to  use  and  enjoy 
the  soil,  reap  any  profits  arising  therefrom,  and  to  use  the  highway  for  his 
individual  purposes  in  any  way  consistent  with  the  easement  or  servitude 
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irhich  its  appropriation  for  a  road  warrants.  These  principles  are  elementarj 
uid  have  been  the  settled  law  of  this  State  firom  its  earliest  organisation.  $ 
Kent  Gom.  483,  488;  ChrUlyou  ▼.  Van  Brunt,  2  Johns.  857,  868;  JaekMon  ▼. 
BMaway,  15  Johns.  447,  45d,  458;  Oidnejf  v.  Bcni,  12  Wend.  28;  PearsaU  y. 
Pa<  20  Wend.  Ill,  181." 

"  The  right  contended  for  is  to  dig  in  the  sdl,  cat  off  drains,  and  disturb  prlyi* 
leges,  which  had  been  exercised  bj  the  owner,  for  a  long  period  of  time.  The 
ose  of  the  highway  thus  sought  to  be  maintained  is  different,  more  injartons 
ind  liable  to  produce  far  greater  damages  to  the  owner  of  the  fee,  than  mere 
paming  or  repassing,  and  the  pecuniary  loss  occasioned  by  the  exercise  of  sach 
a  power  most  necessarily  be  far  more  extensive  and  unlimited  in  its  character. 
It  would  be  beyond  an  ordinary  trespass  on  the  land,  or  an  appropriation  of  the 
surface  of  the  soil.  It  would  interfere  materially  with  the  freehold  and  the 
enjoyment  of  the  fee,  to  an  extent  greatly  exceeding  any  thing  which  was  ever 
contemplated  or  intended,  when  the  hmd  was  appropriated  for  the  ordinary 
purposes  of  a  highway.  The  right  to  the  fee,  to  the  fruits  of  the  soil  and  to 
carry  water  in  pipes  under  the  highway  which  are  laid  down  as  expressly 
reseired  (8  Kent,  »upra\  would  be  taken  away,  diverted  and  appropriated  for 
the  purposes  of  a  corporation,  without  compensation  and  contrary  to  the  clear 
and  manifest  original  design  contemplated  by  the  laying  out  of  the  highway, 
and  the  intention  of  the  owner  of  the  fee,  when  he  parted  with  his  interest. 
Gan  it  be  pretended  that  either  the  public  or  the  owner  intended  to  be  deprived 
of  the  rights  which  the  law  conferred  upon  him,  and  to  subject  himself  to  a 
direct  interference  in  their  enjoyment  t  Surely  no  such  conclusion  is  war- 
ranted  by  the  fact  that  a  highway  was  laid  out  according  to  law. 

"  We  have  been  referred  to  the  dicta  of  judges  in  several  cases,  holding  that 
the  streets  of  cities  may  be  used  for  the  laying  down  of  ordinary  gas  and  water 
pipes,  and  the  construction  of  sewers,  without  the  consent  of  the  owner  of  the 
fee.  There  is  no  case  where  the  precise  point  has  been  distinctly  presented  and 
passed  upon,  but  the  opinions  of  judges  contain  remarks  which  sustain  this 
doctrine.  The  views  thus  taken  are  not  without  some  reason  to  support  them, 
where  as  in  People  v.  Kerr,  27  N.  T.  188,  the  fee  of  the  land  had  been  ac- 
quired by  the  city.  In  fact  it  may  be  urged  with  some  apparent  reason  that 
the  appropriation  of  land  for  a  street  in  a  city  carries  with  it  the  idea  that  it  is 
to  be  used  fo^  all  necessary  purposes,  as  such  street,  which  the  interest  of  the 
public  and  the  comfort,  enjoyment  or  the  health  of  the  locality  may  demand. 
Concede  then  tlxat  these  improvements  were  proper  for  cities,  it  by  no  means 
follows  that  the  appellant  had  a  right  to  use  the  highway  in  question  for  the 
same  purpose,  and  that  as  a  necessary  result  of  the  reasoning,  the  gas  pipes 
might  be  properly  laid  over  the  land  of  the  respondent.  And  it  may  be  re- 
marked that  most  of  the  cases  cited,  if  not  all  of  them,  state  or  assume  that 
there  is  a  distinction  between  the  streets  of  a  city  and  a  highway  in  the  coun- 
try. Every  one  of  the  improvements  referred  to  may,  in  cities,  be  considered 
as  a  necessary  incident  to  the  public  right  to  repair,  improve,  increase  the 
value  of  property,  and  add  to  its  beauty  and  the  wealth  of  a  large  local  popu- 
lation. Usually  constructed  without  objection,  they  do  not  ordinarily  inter- 
fere with  other  rights  which  have  been  lawfully  acquired  and  enjoyed,  and 
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tbey  confer  manj  advantages  wliich  coanterbalanoe  any  supposed  detriment 
or  injury.  Whetlier  these  rights  can  be  strictly  maintained  as  to  cities  it  is 
not  necessary  to  determine  in  this  case.  It  is  enough  to  say  that  the  rule 
claimed  has  no  application  to  a  country  highway,  because  the  circumstanoes 
are  entirely  different.  Nor  does  the  rightful  use  of  land  appropriated  for  a 
street  for  the  purposes  before  stated  in  any  way  disturb  the  position  that  a 
public  highway  in  the  country  stands  entirely  upon  a  different  footing.  It  is 
unnecessary  to  review  the  authorities  referred  to  in  the  learned  argument  of 
the  appellant's  counsel.  The  question  is  entirely  settled  by  the  judieaftioa  of 
this  eoort,  as  we  have  seen,  and  must  be  regarded  as  BtaredeaUit.'*^ 


Appeal  of  Wayhbsbubg  Gollbob. 

(U1  P«nn.  fit.  180.) 
Oift  —  inter  vho» — check. 

The  delivery  of  a  check  to  a  payee  named  as  trustee,  payable  six  months  after 
the  maker's  death,  does  not  constitute  a  gift  nor  an  enforceable  trust  {See 
note,  p.  268.) 

APPEAL  from  decree  of  Orphans'  Ooarfc  rejecting  the  claim  of 
Waynesburg  OoUego  on  distributive  f nnd« 

J.  Jf.  Garrison  and  ff.  Laxeur,  for  appellants. 
W.  3.  Purviance  and  Walter  Lyon,  for  appellees. 

Pbb  Oubiak.  It  is  yery  clear  that  it  was  not  the  intention  of 
Mr.  Postley  to  make  a  chose  in  action  the  subject  of  his  gift  His 
intention  was  to  make  a  gift  in  money,  not  when  he  ezecated  the 
check,  but  at  some  future  day.  Hence  he  did  not  dirtot  that  the 
check  be  delivered  to  the  appellant,  but  directed  his  daughter  to 
lay  it  in  a  safe  place.  She  put  it  under  some  books  on  the  book 
case,  where  it  remained  until  after  he  died.  The  time  when  he 
intended  to  give  the  money  had  not  arrived.  It  was  within  his 
power  to  control  the  gift  or  cancel  and  destroy  the  check. 
Trough's  Estate,  25  P.  P.  Smith,  115.  The  tacts  are  not  sufficient 
to  establish  a  gift  inter  vivos  nor  to  create  a  trust  which  equity 
will  enforce. 

Decree  affirmed  and  appeal  dismissed  at  the  costs  of  the  appeU 
lant.  Decree  affirmed. 
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NoTBBT  THB  RsFORTBR. — In  rejecting  the  claim  of  the  Waynesborg  Col- 
lege, the  anditing  judge  filed  the  following  opinion: 

"  An  essential  element  common  to  gifts,  inter  viw>$  and  eatua  morUiy  is  the 
deliverj  of  the  thing  giren.  It  is  indispensable  and  may  be  made  either  to  the 
donee  immediately  or  to  another  for  him.  Michener  y.  Dale,  28  Penn.  St.  68. 
The  check  which  is  the  foundation  of  the  claim  presented  by  the  Waynesburg 
College,  having  been  made  payable  to  the  orderof ,  and  delivered  to  a  trustee  for 
the  college,  It  is  evident  that  the  delivery  of  the  check  itself  was  complete; 
but  it  does  not  follow  that  this  was  equivalent  to  a  delivery  of  the  gift.  Had 
it  been  payable  like  checks  ordinarily  on  demand,  it  seems  clear  upon  reason 
and  authority  that  it  would  not  have  been.  It  would  not  have  operated  as  an 
assignment  of  the  fund,  and  had  there  been  sufficient  funds  to  meet  it,  and 
payment  been  refused,  the  college  would  have  had  no  right  of  action  against 
the  bank.  Morse  on  Banking,  86,275;  Oreenjield'e  EikUe,  24  Penn.  St.  282; 
UraUanal  Bank  v.  Gieh,  72  Penn.  St.  18;  Bank  v.  MiUard,  10  WaU.  162; 
Savior  V.  Biuhong,  100  Pefin.  St.  28.  The  gift  of  such  a  check  ia  only 
the  gift  of  a  promise.  Morse,  882;  and  is  but  a  parol  executory  promise, 
without  conAderation  to  make  a  gift,  which  whould  not  be  executed  until  the 
check  was  accepted  or  paid;  the  death  of  the  drawer  before  acceptance  or  pay- 
ment would  revoke  it,  and  the  gift  would  therefore  fail.  Yard  v.  Paiton,  18 
Penn.  St.  284r^:  CampbOFe  EsMe^lTenn.  St.  100;  s.  c,  47  Am.  Dec.  508; 
Simnunu  ▼.  Sannga  Society,  81  Ohio  St.  467;  NaHonal  Batik  v.  WtOiame,  18 
Mich.  291;  Hewitt  v.  Kaye,  L.  R.,  6  Eq.  198;  Nieholae  v.  Adams,  2  Whart.  24. 
In  Churleif  v.  Linsenbigler,  51  Penn.  St.  849,  there  seems  to  be  a  dictum  by 
Mr.  Justice  Read,  that  the  check  of  the  donor  on  his  banker  is  the  proper  sub- 
ject of  a  donation  ecnua  tnortie,  but  the  question  was  not  before  the  court. 
Moreover,  in  one  of  the  cases  cited  to  support  this  dictum  {B<nUfe  v.  BUie,  81 
Eng.  If.  &  Eq.  174),  the  check  was  paid  before  the  donor's  death,  and  in  the 
other  case  (Harrii  v.  dark,  8  N.  Y.  98-114;  B,  c,  61  Am.  Dec.  852)  it  was  held 
by  a  majority  of  the  court  that  such  a  check  unaccepted,  is  not  valid  as  a  gift 
eauea  moriie.  And  in  Bhodee  v.  GhUds,  64  Penn.  St.  24,  where  the  dictum  is 
cited  as  authority,  the  donor  was  payee  in  the  check,  which  was  the  subject 
of  the  gift,  and  the  money  appears  to  have  been  drawn  prior  to  his  death  by 
the  donee.  These  cases  then  cannot  be  considered  authorities  in  point.  It  is 
aigued  however  that  as  this  check  was  not  payable  until  six  months  after  the 
drawer's  death,  it  was  not  revoked,  as  by  its  terms  it  could  not  be  paid  or  ac- 
cepted in  his  life-time,  and  that  its  delivery  therefore  made  it  a  valid  gift  of 
the  money  specified  in  it,  either  inter  wvoa  or  causa  mortis.  The  principal 
case  relied  upon  to  support  this  argument  is  Latoson  v.  Laioson,  1  P.  Wms. 
441.  In  that  case  A.,  during  his  last  illness,  drew  a  bill  upon  a  goldsmith  for 
the  payment  of  one  hundred  pounds  to  his  wife,  with  a  written  indorsement 
that  that  money  was  to  buy  her  mourning,  and  although  it  was  not  paid  orao* 
oepted  during  A.'s  life-time,  it  was  held  that  it  was  a  valid  donatio  causa  mortis, 
because  it  was  evident  he  intended  the  authority  should  be  exercised  after  hlff 
death.  But  it  seems  clear  under  later  English  authorities  that  the  bill  was  a 
testamentary  disposition,  and  not  a  gift  causa  mortis, 

"  It  seems  equally  clear  also  that  the  direction  in  t^is  clieck.  that  it  ia  nui  to 
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be  paid  antil  after  the  drawer's  death,  makes  it  testamentary.  In  i^Vvw  v. 
Clarke^  8Q  Penn.  St.  178»  it  is  said  that  no  form  of  words  is  necessary  to  make 
A  valid  will.  The  form  of  the  instroment  is  immaterial  if  the  substance  is  tes- 
tamentary. In  Turner  ▼.  Seot^,  61  Penn.  St.  182,  it  is  said  that  the  essence  of 
ji  will  is  that  it  is  a  disposition  to  take  effect  after  death.  And  in  Kelleh&r  t. 
Keman,  60  Md.  440,  that  when  an  instrument  does  not  operate  inter  vivoi, 
but  is  made  to  depend  for  its  whole  operation  upon  the  death  of  the  maker  to 
consummate  it,  then  it  can  only  take  effect  as  testamentary.  It  is  immaterial 
that  there  are  no  directions  to  the  executors  to  pay  the  money;  this  not  being 
one  of  the  requisites  of  a  testamentary  paper.  Moreover,  it  has  been  expressly 
ruled  in  England  that  checks  of  this  kind  are  testamentary.  In  Bartholomew 
^.  Brown  v.  ffenleff,  8  Phllimore,  817,  three  checks,  which  the  testator  indica- 
ted by  indorsements  on  the  margin  of  his  check  book,  were  not  to  be  paid  until 
after  his  death,  were  held  to  be  testamentary,  and  were  admitted  to  probate  as 
A  codicil  to  his  will.  In  Qladetone  v.  Temput,  2  Curties,  650,  the  testator 
drew  two  checks  on  his  banker  in  favor  of  two  of  his  servants,  and  delivered 
them  sealed  up  with  the  direction  that  they  should  be  presented  after  his 
death,  and  they  were  admitted  to  probate  as  part  of  his  will  by  the  Ecclesias- 
tical Court.  See  same  ( WaMi  v.  Glandetone,  I  Phillips  C.  C.  298),  where  the 
Court  of  Chancery  held  the  legacies  given  by  the  checks  were  revoked  by  tes- 
tator's subsequent  will.  In  Janes  v.  Nickoiap,  2  Robertson,  288,  it  was  held 
that  a  paper  was  admissible  to  proof  as  a  codicil  to  a  will,  which  was  in  form 
of  an  order  on  a  banker  to  pay  at  twelve  days'  sight  a  sum  of  money  to 
ji  certain  person,  duly  executed,  but  containing  no  reference  to  the  will.  And 
it  was  said  that  a  paper  clearly  not  intended  as  a  part  of  the  will  of  a  testator, 
not  on  the  face  of  it  testamentary,  yet  where  it  was  not  to  have  consummation 
till  after  his  death,  was  part  of  his  will  if  not  revoked  by  subsequent  acts. 

"  JIfaek  d  Person's  Appeal,  68  Penn.  St.  281,  is  cited  as  authority  to  sus- 
tain this  check  as  a  gift  and  to  show  that  it  is  not  testamentary.  There  it  is 
held  that  a  present  bond  to  pay  a  sum  of  money  at  the  obligor's  death,  and  de- 
livery renders  it  perfect  as  a  present  obligation,  and  is  irrevocable.  But  the 
reasons  for  this  conclusion  were  that  the  bond  was  an  executed  contract,  and 
that  the  seal  imported  a  consideration  which  made  it  strictly  debitum  in  pre^ 
eenti  solvendum  in  futuro,  and  in  Carey  v.  Dennis,  18  Md.  1,  it  is  held  that 
where  bonds  were  executed  by  a  father  and  delivered  to  a  third  party,  with  In* 
fractions  to  deliver  them  to  the  obligees,  his  sons,  in  case  he  died  without  a 
will,  that  they  were  testamentary. 

"  As  there  seems  to  be  no  room  for  doubt  from  these  authorities  that  this 
oheck  is  testamentary,  it  can  only  take  effect,  if  at  all,  in  the  manner  provided 
by  the  statutes  relating  to  wills.  Its  delivery  did  not  constitute  a  gift  either 
inter  moos  or  causa  mortis.  It  follows  therefore  that  the  claims  presented  by 
the  Waynesburg  College  on  it  cannot  be  allowed." 
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(111  P011U.  St.  198.) 

NegcHabU  imtrumerU  —  necessity  for  presentment  -~  wUver, 

The  making  and  dating  a  note  at  a  particular  place  is  not  equivalent  to  mak- 
ing it  payable  there. 

A  promise  to  pay  by  the  indorser,  after  the  maker's  default,  not  only  dis-  • 
penses  with  proof  of  presentment  and  notice,*  but  throws  on  the  indorser  1 
the  harden  of  proving  the  holder's  neglect  and  his  own  ignorance  of  it  at  j 
the  time  of  his  promise. 

ACTION  on  a  promissory  note.     The  opinion  states  the  facts. ' 
The  plaintiff  had  judgment  below.  '  • 

W,  Macrum,  for  plaintiff  in  error. 

.  i 

Francis  S.  Bennett,  for  defendamt  in  error. 

Clark,  J.  It  is  undoubtedly  true,  in  general,  that  to  hold  the 
indorsers,  u  promissory  note  must  at  the  proper  time  be  presented 
and  payment  demanded;  if  the  place  of  payment  be  specified  at 
that  place,  if  not,  then  at  the  place,  where  the  maker  resides,  or  at 
his  usual  and  ordinary  place  of  business,  and  notice  of  non-pay- 
ment must  be  promptly  given. 

The  note  in  suit  was  not  payable  at  any  particular  place ;  it  was 
made  and  dated  at  Pittsburgh,  but  the  maker  neither  lived  nor 
had  any  place  of  business  there.  There  is  some  evidence  to  show  > 
that  his  residence  and  place  of  business  at  the  time  of  the 
making  of  the  note  was  at  Wheeling,  in  the  State  of  West  Vir- 
ginia, and  of  this  fact  De  Camp  and  Varnum  would  both  appear 
to  have  been  informed,  at  the  time  of  the  transfer  of  the  note  bv 

90 

the  former  to  the  latter.  Mr.  Varnum  testifies  that  he  then 
inquired  of  De  Camp  as  to  the  residence  of  the  parties,  and  that 
De  Camp  said  Oxnard  lived  in  Pittsburgh  and  Scranage  in  West 
Virginia,  and  his  impression  was  that  he  said  in  Wheeling.  At  the 
maturity  of  the  note  however,  it  would  appear  that  Scranage  was 
in  Greenbrier  county,  or  in  Kanawha  county,  in  that  State,  look- 
ing after  some  matters  connected  with  a  purchase  of  lands  he  had 

♦See  Ihffart  v.  McOluag  (11  Ueisk.  105).  27  Am.  Rep.  T^l. 
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made  from  De  Gamp,  the  payee  of  the  note;  bnt  whether  or  not 
Wheeling  continued  to  be  his  residence  or  place  of  business  is  not 
shown. 

Under  these  circumstances  the  learned  judge  seems  to  have  sup- 
posed that  because  the  note  was  dated  at  Pittsburgh,  the  holder 
was  not  obliged  to  send  it  to  Wheeling  or  elsewhere  in  West  Vir- 
ginia; that  the  holder  or  his  notary  was  bound  only  to  use  due 
diligence  at  the  place  where  the  note  was  made.  It  is  very  well 
settled  that  the  making  and  dating  of  a  note  at  a  particular  place 
is  not  equivalent  to  making  it  payable  there,  nor  does  it  supersede 
the  necessity  for  presentment  and  demand  at  the  residence  or  place 
of  business  of  the  maker  in  order  to  charge  the  indorsers;  it  may 
have  the  eflFoct  of  leading  the  holder,  who  has  no  knowledge  of  the 
proper  place  for  presentment,  to  suppose  that  he  might  be  there 
found.  Duncan  y.  McCuttough,  4  S.  &  B.  480,  and  where  no  resi- 
dence or  place  of  business  can  be  found,  an  inquiry  at  the  place  of 
the  date  of  the  note  might  perhaps  be  regarded  as  essential  to  the 
exercise  of  due  diligence.  This  subject  was  fully  considered  in 
Ligktner  v.  Will,  2  W.  &  S.  140;  the  note,  upon  which  suit  was 
brought  in  that  case,  was  dated  at  Pittsburgh,  and  no  place  of 
payment  was  specified,  the  question  being  upon  the  liability  of  the 
indorsers.  The  court  said:  ''  It  has  been  argued  however  that  dat- 
ing the  notes  at  Pittsburgh  is  equivalent  to  making  them  payable 
there,  and  that  it  was  therefore  unnecessary,  in  order  to  make  the 
indorsers  liable,  to  go  beyond  the  precincts  of  the  city  of  Pitts- 
burgh to  demand  payment  of  the  drawers.  And  indeed  it  would 
seem  that  a  notion  of  this  sort  prevailed  to  a  certain  extent  in  the 
city  of  Pittsburgh,  but  certainly  it  is  an  erroneous  one.  The  cir^ 
cumstance  of  the  notes  being  dated  at  Pittsburgh  might  be  con- 
sidered by  those  who  knew  nothing  to  the  contrary,  some  indica- 
tion that  the  drawers  resided  there;  but  by  no  reasonable  interpre- 
tation can  it  be  regarded  as  being  intended  to  make  the  notes  paya- 
ble there.  The  contrary  indeed  has  been  adjudged.  Anderson  v. 
Drake,  14  Johns.  114;  s.  c,  7  Am.  Dec.  4^  It  is  prefixed  or 
subjoined  merely  to  show  the  place  at  which  the  note  is  drawn,  in 
like  manner  and  for  the  like  purpose  as  it  is  done  in  writing  a  let- 
ter, but  never  done  in  either  case  with  a  view  to  show  that  the 
drawer  of  a  note,  or  the  writer  of  the  letter  resides  at  the  place;  it 
at  most  only  goes  to  show  that  the  drawer  of  the  note,  or  the  writer 
of  the  letter,  was  there  at  the  time  of  the  drnwinsf  the  note  ok 
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wiitiDg  the  letter."  In  Parsons  on  Notes  and  Bills^  453,  it  is  said: 
"  Where  the  maker,  at  the  time  of  signing  the  note,-  lives  in 
another  State  from  the  one  in  which  the  note  is  dated  and  <lo- 
lirered,  and  in  which  the  holder  lives,  a  different  question  is  pre- 
sented. Where  the  .party  who  receives  a  note  under  such  circum- 
stances knows  when  he  takes  it  where  the  maker  lives,  and  has 
sufficient  time  hefore  its  maturity  within  which  to  cause  a  proper 
demand  to  be  made  upon  the  maker,  it  would  seem  to  follow  that 
he  should  be  considered  as  taking  the  risk  of  a  proper  presentment 
in  the  State  where  the  promisor  resides."  We  may  also  refer  to 
SpidJ*  V.  Oilmore,  1  N.  Y.  321,  and  to  Taylor  v.  Snyder,  3  Denio. 
151;  8.  c,  45  Am.  Dec.  457,  where  the  same  doctrine  is  declared. 
This  statement  of  the  law,  it  is  true,  has  not  been  universally 
adopted,  perhaps,  but  it  would  appear  to  be  the  view  generally 
accepted;  it  is  certainly  in  accord  with  the  peculiar  nature  of  the 
contract  of  indorsement,  and  is,  we  think,  in  harmony  with  the 
commercial  usages  of  the  country. 

Whether  or  not  due  diligence  is  used  in  making  inquiry  for  the 
residence  or  place  of  business  of  the  maker  or  indorser  is,  in  most 
cases,  a  mixed  question  of  law  and  fact;  the  court  must  state  the 
law  to  the  jury,  according  to  the  circumstances  as  they  appear,  but 
the  jury  must  determine  the  fact.  Stuckert  v.  Anderson^  3  Whart. 
116.  What  will  constitute  due  diligence  to  find  either  will  in  each 
case  necessarily  depend  upon  its  peculiar  facts;  no  fixed  rule  can  be 
prescribed  which  wiU  apply  under  all  circumstances,  but  the  fact 
that  the  note  is  dated  at  a  particular  place  is  doubtless  proper  to 
be  considered  in  the  determination  of  that  question. 

In  the  case  at  bar  however  Vamum,  the  holder,  knew  that  the 
residence  or  place  of  business  of  Scranago,  the  maker,  was  not  i:i 
Pittsburgh,  although  the  note  was  made  and  dated  there,  he  knew, 
for  De  Camp  told  him  that  Scranage  lived  in  West  Virginia,  and 
he  says  himself  that  he  is  under  the  impression  that  DeGamp  told 
him  that  he  lived  in  the  city  of  Wheeling.  If  Scranage  had  re- 
sided in  Pittsburgh  when  the  note  was  given,  and  had  af tenvard 
removed  from  the  State,  a  different  question  would  be  presented, 
but  as  his  residence  in  Wheeling  was  known  to  De  Gamp  at  the- 
time  the  note  was  made,  and  to  Vamum,  when  by  the  indorsement 
of  De  Gamp  it  was  transferred  to  him,  they  must  in  each  case  bo 
supposed  to  have  taken  the  risk  of  a  proper  presentment  at  the 
place  where  the  promisor  reside!.  A  por>on  who  takes  a  promise 
Vol.  LVI  — 33 
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Bory  note  by  indorsement,  if  he  proposes  to  hold  the  indorser, 
takes  it  with  the  knowledge  that  at  its  maturity  a  proper  demand 
must  be  made  upon  the  maker  for  payment,  and  he  is  under  obli- 
gations at  the  time  he  receives  it,  or  in  due  time  afterward  to 
know,  or  at  least  to  inquire  where  the  maker  lives;  if  he  does  not, 
and  refrains  from  all  inquiry,  he  should  suffer  the  consequences  of 
not  being  able  to  make  a  regular  demand.  In  view  of  the  peca- 
liarities  of  the  contract  of  indorsement  and  of  the  rights  and 
responsibilities  resulting  therefrom,  the  holder  of  a  promissory 
note  should  certainly  be  held  to  the  exercise  of  such  diligence  in 
this  respect  as  ordinary  foresight  and  prudence  would  suggest;  and 
in  the  absence  of  any  effort  he  should,  we  think,  be  held  to  be 
affected  with  knowledge  of  that  which  by  reasonable  diligence  he 
oonld  have  readily  ascertained.  As  the  maker's  known  residence 
and  place  of  business,  at  the  making  of  the  note,  was  in  the  city  of 
Wheeling,  where  he  was  the  proprietor  of  the  St.  James  Hotel,  and 
not  in  the  city  of  Pittsburgh,  and  as  it  did  not  appear  that  after- 
ward he  had  any  other,  it  would  seem  that  Wheeling  was  the  place 
where  inquiry  should  have  been  made.  For  if  Scranage  was  at 
the  time  in  Greenbrier  or  Kanawha  county,  looking  after  his  lands 
he  may  have  left  behind  him  some  provision  for  the  note;  indeed, 
although  absent,  for  any  thing  that  appears,  his  errand  may  haye 
been  of  a  merely  transient  or  temporary  character,  his  residence 
and  place  of  business  remaining  in  Wheeling.  That  portion  of  the 
charge  of .  the  learned  court  therefore,  in  which  the  jury  was 
instructed  that  as  the  note  was  dated  in  Pittsburgh  it  was  sufficient 
to  present  it  for  payment  there  to  bind  the  indorsers,  under  the 
special  facts  of  the  case  is  clearly  erroneous. 

Thus  far  we  have  considered  the  case  apart  from  and  altogether 
independent  of  the  alleged  promise  of  Oxnard  to  pay  the  note  when 
it  was  presented  to  him  by  Mr.  Hughes  after  protest.  As  to  the 
circumstances  under  which  that  promise  was  made,  much  depends 
upon  the  testimony  of  Hughes,  who  says  that  he  exhibited  to  Ox- 
nard not  only  the  note  but  the  protest  of  it.  If  this  be  so,  and 
Oxnard  does  not  positively  deny  it,  the  latter  had  an  opportunity 
to  know  with  certainty  the  degree  of  diligence  actually  exercised 
by  the  holder  in  the  presentment.  He  would  in  the  formal  certi- 
ficate see  that  there  was  no  presentment  of  the  note  at  the  place  of 
the  maker's  residence,  or  to  the  maker  in  person;  that  the  note 
was  in  the  hand  of  a  notary  in  Pittsburgh,  and  that  inquiry  was 
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made  for  the  maker  at  that  place  only.  If  with  a  knowledge  of 
these  facts  before  him,  the  defendant,  upon  his  promise  to  pay  the 
note,  obtained  forbearance  and  the  indulgence  of  the  plaintiff,  he 
cannot  now  repudiate  his  promise,  he  must  pay  as  he  agreed.  Such 
a  promise  was  a  clear  waiver  of  the  laches  of  the  plaintiff,  and 
neither  presentment,  demand,  protest  nor  notice  need  be  shown. 
The  general  principle  seems  now  to  be  settled  in  this  country  that 
where  no  demand  has  been  made  or  notice  given  a  promise  to  pay 
after  maturity,  with  a  full  knowledge  of  the  laches  is  binding. 
Parsons  Notes,  etc.,  595-601.  Byles  in  his  Treatise  on  Bills,  237, 
lays  down  the  rule  thus:  A  promise  to  pay  will  entirely  dispense 
with  proof  of  presentment  or  notice,  and  will  throw  on  the  de- 
fendant the  double  burden  of  proving  laches,  and  that  he  was 
ignorant  of  it  See  also  3  Kent  Com.  113;  Ghitty  Bills,  539;  and 
Parsons  Notes,  etc.,  595,  and  cases  there  cited. 

In  our  own  State  the  law  would  seem  to  be  as  well  settled  on 
this  point  as  elsewhere.  ''That  a  subsequent  promise  to  pay  the 
note  by  an  indorser  who  has  full  knowledge  of  all  the  facts  amounts 
to  a  complete  waiver  of  the  want  of  due  notice,''  says  Mr.  Justice 
Stboko  in  Sherer  v.  Boston  Bank,  33  Penn.  St.  134,  ''  is  settled, 
and  settled  as  a  matter  of  law;  so  does  a  part  payment.  Some  of  the 
cases  assert  that  it  is  evidence  from  which  a  jury  may  infer  that 
demand  was  duly  made  and  notice  given,  but  many  others  declare 
it  to  be  a  waiver  of  notice  itself.     Levy  v.  Peters^  9  S.  &  R.  125; 

B.  c,  11  Am.  Dec.  679,  seems  to  assert  that  it  is  both.   Tilohm ak, 

C.  J.,  said  that  an  acknowledgment  of  liability  (to  which  he  held  a 
partial  payment  to  be  equivalent),  carries  with  it  internal  evidence 
that  the  drawer  knew  that  due  diligence  had  been  used  by  the 
holder,  or  even  if  it  had  not,  that  still  the  drawer  confessed  that  he 
was  under  an  obligation  to  pay.  In  Durvee  v.  Dennison,  5  Johns. 
248,  where  it  distinctly  appeared  affirmatively  that  there  was  no 
proper  demand  and  notice,  the  indorser  was  held  liable,  on  the 
ground  that  he  subsequently  agreed  to  consider  the  demand  and 
notice  as  made  in  due  time  and  himself  liable  as  indorser,  and  this 
without  any  new  consideration  for  the  agreement.  The  subsequent 
promise  was  held  to  be  not  evidence  of  due  demand  and  notice 
(for  confessedly  there  had  been  none  such),  but  a  waiver  of  any 
demand  or  notice  at  all." 

So  in  Laow  v.  Loose,  36  Penn.  St.  638,  where  the  authorities  are 
oollected  and  the  whole  ^subject  discussed,  it  was  distinctly  he]d 
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that  a  promise  to  pay  by  the  indorser,  after  default  of  payment  by 
the  maker,  not  only  dispenses  with  proof  of  presentment  and  no> 
ticOy  but  throws  on  the  defendant  the  burden  of  proving  the  laches 
of  the  holder,  and  that  the  defendant  was  ignorant  of  the  facts  at 
the  making  of  the  promise.  **  Begarding  it  as  a  waiver/'  says  the 
court  in  the  case  cited,  ''  it  of  course  must  be  essential  that  the 
party  making  it  knew  the  laches  which  he  is  alleged  to  have  ex- 
cused, for  waiver  is  not  without  intention.  There  is  however  very 
great  harmony  in  the  decisions,  in  holding  that  a  promise  or  ac- 
knowledgment itself  raises  a  presumption  that  the  drawer  of  the 
bill  or  the  indorser  of  the  note  was  acquainted  with  the  laches  of 
the  holder,  which  his  promise  is  alleged  to  have  waived.  I  know 
of  but  one  case  in  which  the  opposite  doctrine  has  been  distinctly , 
asserted.  That  is  the  case  of  Trimble  v.  Tham$,  16  Johns.  153; 
8.  0.,  8  Anu  Dec.  302,  and  it  has  often  been  spoken  of  with  disap- 
probation by  other  courts;  Breed  v.  Hillhouse,  7  Conn.  523;  Ker- 
nan  v.  McRea^  7  Porter  (Ala.),  184;  and  it  was  finally  overruled  in 
New  York  in  Tehhetts  v.  Dowdy  23  Wend.  379.  The  same  princi- 
ple is  recognized  in  the  recent  case  of  Moyer^e  Appeal,  87  Penn.  St. 
129. 

The  question  on  this  branch  of  the  case  was  therefore  one  for  the 
determination  of  the  jury,  but  we  cannot  distinguish  in  the  verdict 
as  to  the  effect  of  that  portion  of  the  charge  relating  to  the  present- 
ment and  demand  at  Pittsburgh,  and  the  case  must  be  reversed. 
Judgmeni  reversed,  and  ventre  facias  de  novo  awarded. 


PraiSBUBOH  AKD  Lakb  Ebib  Ba.iiiB0ad  Ooxpaky  t.  Joitbs. 

au  Pentu  St.  204.) 
Ferry — if^urp  to,  by  cbttructing  trawl  —  damagte. 

The  plaintlfi  owned  an  exclusive  ferry  and  a  leasehold  in  the  landing  on  a 
navigable  river  at  the  terminaR  of  a  highway.  The  defendant  obstmcted 
the  landing  and  the  travel  on  the  highway  by  means  of  a  railroad.  HM  (1) 
that  the  plaintiff  could  not  maintain  an  action  for  damages  to  the  ferry  fran- 
chise, his  injury,  though  greater,  being  of  the  same  kind  as  tliat  of  the 
public;  (2)  that  he  could  recover  for  injury  to  his  leasehold,  and  the  meas- 
ure of  damages  were  the  depreciation  in  its  value  by  means  of  the  railroad.* 

^    ♦See  Chenango  Bridge  Co.  v.  Paige  (83  N.  Y.  178),  88  Am.  Rep.  407. 
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ACTION  for  injury  to  a  ferry.    The  head-note  shows  the  point. 
The  plaintiff  had  judgment  below. 

Remi  and  Knox,  for  plaintiff  in  error. 

Wif^tM  S.  WOsan  and  O0arff0  D.  Jtiddh,  contra. 

Tbuhket,  J.  The  act  of  April  16,  1863,  Tested  in  William 
McKee  the  right  to  maintain  a  public  steam  ferry  over  the  river 
Ohio,  from  where  his  landing  was  at  the  date  of  the  act,  near  Saw 
ICiU  run  in  West  Pittsburgh,  to  his  landing  at  the  termination  of 
Ohartier  street  in  the  city  of  Allegheny,  with  exclusive  right  to  said 
landings,  and  the  river  between  the  same  as  a  public  ferry;  and  all 
persons  are  prohibited  from  using  said  river  for  the  purpose  of  a 
ferry  within  300  yards  below  said  landings.  This  right  is  said  to 
be  now  vested  in  the  plaintiff. 

It  is  plain  from  the  testimony  on  both  sides  that  no  title  in  fee* 
simple  to  a  landing  was  ever  vested  in  the  owner  of  the  charter, 
and  that  the  respective  owners  leased  land  for  the  purpose  of  a 
landing  until  1878,  at  which  date  the  owner  began  to  occupy  a  part 
of  Main  street  for  a  landing.  If  the  plaintiff  has  a  right  to  use 
that  street  which  is  not  common  to  all  other  persons,  no  sign  of 
her  title  to  such  right  appears  in  the  evidence.  She  has  an  exclu- 
sive right  to  use  the  river  in  that  locality  for  a  public  ferry,  but  for 
aoght  that  appears,  other  persons  navigating  the  river  for  other 
purposes  have  as.  good  right  as  she,  to  stop  at  the  river  terminus  of 
that  street  and  pass  over  it.  Both  the  river  and  street  are  public 
highways. 

HcKee,  or  any  person  holding  under  him,  might  have  acquired 
a  landing  in  fee,  or  by  perpetual  lease,  had  any  owner  of  the  shore 
been  willing  to  sell  or  lease,  but  no  right  to  a  landing  was  con- 
ferred by  the  legislative  grant;  nor  had  the  legislature  the  power 
to  give  the  right  to  take  land  for  such  purpose  without  the  owner's 
consent,  or  without  first  making  compensation  or  giving  secunty 
for  payment  of  its  value  to  the  owner.  The  owner  of  the  soil  has 
the  exclusive  nght  of  landing  on  his  own  soil  on  the  banks  of  all 
navigable  rivers.  Cooper  v.  Smith,  9  8.  &  R.  26;  s.  o.,  11  Am. 
Dec.  558.  In  that  case  the  charter  contained  a  provision  that  the 
grantee  might  '^  make  or  cause  to  be  made  a  good  and  sufficient 
landing  on  both  sides  of  the  nver  Youghiogkeny,  at  or  near  the 
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place  where  he  hath  formerly  kept  the  ferry;"  and  it  was  raled 
that  no  right  was  conferred  to  make  a  landing  on  the  soil  of  the 
riparian  owner  without  his  consent,  not  even  on  the  public  road. 
The  principle  there  decided  has  been  repeatedly  recognized  in  this 
Commonwealth,  and  never  denied. 

As  the  case  stands,  when  this  suit  was  begun  and  when  the  de- 
fendant built  the  railroad,  the  plaintiff  owned  no  right  of  landing 
unless  under  a  lease  for  years.  Her  charter  vests  no  right  to  take 
land  without  the  owner's  consent,  and  if  no  statute  exists  authoriz- 
ing her  to  take  it  without  such  consent  upon  making  compensa- 
tion, she  could  only  acquire  a  landing  by  contract.  If  she  held  no 
landing  by  lease  or  other  contract,  how  can  she  maintain  a  private 
action  against  the  defendant  for  constructing  and  maintaining  a 
public  highway  on  the  bank  of  a  navigable  river?  The  fact  that 
she  alone  has  the  right  to  a  public  ferry  600  yards  along  the  bank, 
and  uses  part  of  a  public  street  for  a  landing,  shows  that  the  con- 
sequent damage  to  her  may  be  greater  in  degree  than  to  others,  but 
does  not  show  that  the  injury  is  different  in  kind,  or  that  the  rest 
of  the  public  may  not  suffer  in  the  same  way.  BlachwM  v.  Old 
Colony  Railroad  Co.,  122  Mass.  1.  Her  right  to  navigate  the  river 
with  a  public  ferry  without  competition  is  the  extent  of  her  grant; 
in  all  other  respects  she  is  one  of  the  public,  using  the  river  sub- 
ject to  the  restrictions  made  by  the  Commonwealth,  and  has  no 
right  not  common  to  other  persons.  If  it  be  true  that  the  defend- 
ant built  its  roadway  along  the  south  bank  of  the  river,  in  the  city 
of  Pittsburgh,  without  authority  of  law,  as  the  plaintiff,  alleges,  in 
absence  of  a  right  of  landing  injured  by  the  nuisance,  she  has  suf- 
fered no  special  injury  entitling  her  to  a  civil  remedy.  Buck  Moun- 
tain Coal  Co.  V.  LehighCoal  <&  Nav.  Co.^  50  Penn.  St.  91;  Cumber- 
land Valley  Railroad  CoJs  Appeal,  62  Penn.  St.  218 ;  Catial  Co.  v. 
OraAam,  63  Penn.  St.  296.  If  the  road  was  built  with  authonty  of 
law,  then  the  highway  was  lawfully  built  alongside  of  another  high- 
way, and  all  persons  using  the  If^tter  suffer  the  same  kind  of  beno-r 
fit  or  injury  from  the  construction  of  the  former;  though  the  degree 
of  benefit  or  injury  may  be  different.  In  such  case,  if  navigation 
has  been  impeded  to  any  extent,  it  has  been  done  by  authority  of 
the  Commonwealth.  The  injury  is  of  the  same  nature  as  an  injury 
done  by  the  building  ot  a  bridge  over  a  navigable  river,  which  to 
some  extent  impedes  navigation.  If  in  the  building  of  a  railrosid 
a  landing  be  injured  or  destroyed,  the  owner  is  entitle.1  ioeompen- 
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sation.  The  owners  of  the  soil,  and  their  tenants  holding  under 
leases,  may  be  specially  injnred.  If  the  plaintiff  held  a  leasehold 
landing  which  was  injnred  by  the  building  of  the  road,  she  is  en- 
titled to  recover  for  the  injury  done  by  the  diminution  in  value  of 
that  estate.     Both  tenant  and  landlord  may  have  been  injured. 

The  plaintiff  seems  to  contend  that  by  reason  of  the  defendant's 
liability  to  make  just  compensation  for  property  taken,  injured,  or 
destroyed  in  the  construction  or  enlargement  of  its  works,  it  is 
liable  for  an  injury  resulting  from  the  crossing  of  a  public  street, 
to  the  mere  franchise  of  a  public  ferry,  unconnected  with  the  right 
of  landing,  the  injury  being  diversion  of  business  from  the  ferry. 
Had  the  owners  of  the  shore  refused  to  permit  McKee,  or  those 
holding  the  charter,  to  land  on  their  soil,  prior  to  the  opening  of 
Hain  street,  the  franchise  probably  would  have  been  worth  little, 
or  had  they  refused  to  renew  leases  the  loss  to  the  owner  of  the 
franchise  would  have  been  heavy,  yet  nobody  would  have  been  lia* 
ble  for  damages.  No  legal  wrong  would  have  been  done  McKee  had 
the  riparian  owners  kept  them  off  their  lands.  Now  the  only  legal 
injury,  if  any,  is  to  a  leasehold  estate.  At  the  end  of  the  plain- 
tiff's term,  her  right  of  landing  is  ended.  She  has  no  special  right 
on  the  street,  because  of  her  franchise  on  the  river.  For  the  mere 
mconvenience  to  the  public  on  a  public  street  or  road,  resulting 
from  a  railroad  crossing,  at  grade  or  otherwise,  an  action  will  not 
lie  at  the  suit  of  a  private  person.  The  inconvenience  to  the  pub- 
lic caused  by  building  a  railway  over  a  street,  or  the  convenience 
resulting  from  building  a  bridge  over  a  river,  though  diverting 
business  from  a  ferry,  is  not  an  injury  to  private  property  for  which 
the  owner  of  the  ferry  may  recover  damages.  A  lawfiil  construc- 
tion of  a  railway  over  a  street,  or  of  a  bridge  over  a  river,  though 
likely  to  diminish  the  receipts  of  a  ferry,  is  not  injury  to  private 
property  in  the  franchise  for  the  ferry,  within  the  intendment  of 
the  Constitution. 

The  numerous  points  presented  by  the  respective  counsel  were 
answered  as  follows:  '' In  so  far  as  these  points  are  affirmed  .in 
the  general  charge,  they  are  affirmed,  and  in  so  far  as  they  are  de- 
nied in  the  charge,  they  are  refused."  Every  principle  contained 
in  the  points  not  repeated  in  the  charge  must  be  taken  as  denied. 
As  the  charge  was  brief,  it  is  not  difficult  to  ascertain  what  points 
were  denied;  it  might  be  difficult  to  say  how  the  jury  understood 
the  answers. 
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The  defendant's  first  point,  namely:  ''That  the  act  of  April  16, 
18G3,  by  which  the  ferry  claimed  by  plaintiffs  was  created,  only^ 
gives  to  the  owners  of  the  ferry  the  right  to  maintain  a  ferry  be- 
tween certain  points  and  to  take  tolls  therefor,  and  did  not  give  to 
William  McKee,  or  the  plaintiffs  claiming  under  him,  any  right  or 
title  to  the  landing  above  low-water  mark  at  the  terminns  of  the 
ferry,"  onght  to  have  been  affirmed.  So  much  of  the  charge  as  was 
inconsistent  with  that  point  was  error. 

A  lease  was  adduced  in  evidence  by  the  defendant  from  James 
Wood  to  the  plaintiff,  for  a  piece  of  ground  to  be  used  for  a  ferry 
landing,  for  the  term  of  five  years  from  April  1,  1877,  and  there 
was  some  oral  testimony  tending  to  show  that  it  was  surrendered 
before  the  end  of  the  five  years,  but  the  fact  was  for  the  jury. 
Therefore  the  defendant's  second  point  was  rightly  refused.  If 
there  was  evidence  to  satisfy  the  jury  that  the  plaintiff  had  an  in- 
terest  in  land  occupied  by  the  defendant,  it  was  immaterial  by 
which  party  it  was  offered. 

Had  the  words  ''  and  the  verdict  must  be  for  the  defendant " 
been  omitted  from  the  defendant's  third  point,  it  should  have  been 
affirmed.  The  proposition  ''  that  even  if  the  construction  of  de- 
fendant's railroad  across  Main  street  is  an  obstruction  to  travel 
thereon,  still  such  obstruction  would  be  a  public  nuisance,  and  the 
plaintiffs  have  not  shown  any  special  or  peculiar  injury  not  common 
to  the  public  and  cannot  recover  for  such  obstruction,"  was  correct; 
but  it  did  not  foUow  that  the  verdict  must  be  for  the  defendant. 
The  plaintiff  could  not  recover  for  such  obstruction,  but  might  on 
other  ground. 

On  the  question  of  damages  the  plaintiff  prayed  instructions  that 
the  plaintiff  was  entitled  to  recover  all  damage  done  to  her  prop- 
erty in  the  ferry  and  landing  by  the  construction  of  the  railroad; 
and  the  defendant  prayed  instruction  that  the  plaintiff  could  only 
recover  for  the  actual  loss  she  had  sustained  after  the  construction 
of  the  railroad  until  November,  1878;  that  she  had  shown  no  loss 
within  that  period;  and  that  she  could  not  recover  damages 
based  on  permanent  depreciation.  The  learned  judge  charged  as 
follows: 

**  Tou  can  only  give  damages  for  the  loss  of  Mrs.  Jones'  business 
while  she  owned  and  ran  it.  She  sold  the  boat  and  did  not  run 
the  business,  I  think,  after  November,  1878.  *  *  *  That  (the 
franchise)  Mrs.  Jones  still  owns,  and  whatever  damage  haa  been 
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caoBed  to  that  franchise  by  the  building. of  this  road  np  to  the  time 
of  bringing  her  suit  in  1884>  she  has  a  right  to  recover,  because  it 
is  an  injory  to  her  right,  a  right  purchased  by  her  or  given  to  her, 
it  makes  no  difference  which.  The  rale  of  damage  is  this:  What 
has  the  valae  of  her  franchise,  the  franchise  alone,  been  injured  by 
the  construction  of  the  railroad?  It  is  alleged  that  it  would  not 
sell  for  as  much  as  before  the  construction  of  the  road  by  reason  of 
this  obstruction.  ♦  ♦  *  You  will  determine  from  the  evidence 
how  much  less  the  franchise  is  worth;  how  much  the  market  value 
of  it  has  been  lowered  by  this  obstruction;  whatever  that  is  the 
plaintiff  would  be  entitled  to  recover.  *  *  ♦  The  plaintiff  still 
owns  the  franchise,  and  the  entire  damage  to  it  up  to  the  time  of 
bringing  her  suit  she  is  entitled  to.'^ 

Thus  the  jury  were  instructed  to  allow  damages  to  plaintiff  for 
loss  of  business  from  the  time  of  occupancy  by  defendant  till  No- 
vember, 1878;  to  allow  damage  caused  to  the  franchise  up  to  the 
date  of  suit  in  July,  1884;  to  determine  how  much  less  the  fran* 
chise  is  worth  by  reason  of  the  obstruction,  and  thac  is  what  the 
plaintiff  is  entitled  to  recover;  and  that  she  is  entitled  to  the  en- 
tire damage  to  her  franchise  up  to  the  time  of  bringing  her  suit 
Were  any  thing  wanting  to  render  it  uncertain  whether  the  jury 
were  instructed  to  find  the  total  depreciation  in  value  of  the  fran- 
chise, or  only  the  depreciation  up  to  the  time  the  suit  was  begun, 
it  may  be  found  in  the  admission  of  testimony  to  show  '^  the 
difference  between  the  value  of  the  ferry  franchise  before  the  con- 
struction of  the  railroad,  and  its  value  after  the  railroad  was  con- 
structed, as  affected  by  if  The  admission  of  such  testimony  wa? 
objected  to,  but  was  received  all  through  the  trial.  The  plaintiff 
made  no  effort  to  prove  the  amount  of  injury  to  the  franchise  up 
to  the  date  of  bringing  suit;  she  proposed  to  prove  the  total  dam- 
age to  her  perpetual  franchise,  and  that  the  court  allowed.  It  is 
unnecessary  to  inquire  how  the  jury  could  determine  the  damage 
for  a  few  years,  when  the  witnesses  testified  to  damages  respecting 
a  franchise  for  all  time. 

It  has  already  been  remarked  that  the  plaintiff  can  recover  no 
damage  for  the  alleged  injury  to  the  franchise  only,  unconnected 
with  a  landing.  The  testimony  which  was  offered  to  show  such 
damage  was  inadmissible,  for  although  the  franchise  was  per- 
petual there  is  no  evidence  of  a  right  of  landing  for  more  than  a 
fewvears.  The  term  of  the  lease  expired  April  1,  1882.  In  case 
VouLVi_«4 
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that  lease  was  in  force  when  the  defendant  took  the  land,  what  waa 
the  yalue  of  the  leasehold  for  its  purpose,  until  the  end  of  the 
term?  How  much  leas  was  it  worth  as  affected  by  the  railroad? 
The  difference  is  the  amount  of  the  plaintiff's  damage.  The  coun- 
sel for  plaintiff  are  right  in  their  position  that  she  is  entitled  to 
recoYer  in  this  action  all  the  damages  resulting  from  the  acts  of 
the  defendant.  She  owned  and  used  the  ferry  when  the  railroad 
was  built,  and  it  is  manifest  that  the  occupancy  by  the  defendant 
is  permanent.  In  such  a  case  as  this  the  damages  should  be  de* 
termined  on  such  principles  as  goYern  in  proceedings  under  the 
general  railroad  laws  where  land  is  taken,  injured  or  destroyed  by 
the  company,  and  the  parties  are  unable  to  agree  as  to  the  amount 
of  damages.  It  would  be  gricYous  to  the  parties,  certainly  gricYoua 
to  one  or  the  other,  if  the  damages  could  not  be  finally  settled  in 
one  action.  The  first,  thirteenth  and  fourteenth  assignments  of 
error  are  sustained. 

Judgment  reversed^  and  venire  fadae  de  novo  awarded. 


Warkbb  y.  HoPKiHa. 

(lU  Penn.  St.  Sno 

€brjMratian'~'in9ohefU'~'creditor*i  biU  agaimi  directori^^Mrignet^i  aeUen 
agaimt  diradort  —  d^eme  of  another  action  pending. 

Creditors  filed  a  bill  against  the  directors  of  an  insolvent  bank  formismaiiage- 
ment  of  its  affairs.  The  assignee  of  the  bank  sabseqnentlj  brooght  an  ac- 
tion at  Utw  in  the  name  of  the  bank  against  the  directors  for  the  same  caose. 
HM,  that  the  pendencj  of  the  bill  was  well  pleaded  in  abatement  in  the 
action  at  law. 

AOTION  by  the  assignee  of  an  insoWent  bank  against  the  direct- 
ors for  negligence.    The  opinion  states  the  case.   The  defend- 
ant had  judgment  rcYcrsed. 

S.  B.  McClung,  A.  M.  Brown  and  H.  A.  Miller,  for  plaintiff  in 
error. 

D.   F.    Watson,  Knox  d  Reed,  Isaac   Van   Voorhis^  T%oe.   CL 
Laxear,  J.  F,  Slagle  and  Sol  Schoyer,  contra. 
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Paxson,  J.  There  are  three  saits  pending  against  the  defend- 
ants. The  first  in  point  of  time  is  a  bill  in  equity,  in  Common 
Pleas  No.  2,  of  Allegheny  connty,  No.  304,  of  July  term,  1884. 
This  bill  was  filed  by  numerous  creditors  of  the  Penn  Bank  for 
themseWeSy  and  any  other  creditors  of  said  Penn  Bank  who  may 
join  therein.  The  second  is  also  a  bill  in  equity  filed  in  said  courts 
No.  370,  of  July  term,  1884.  In  this  suit  Henry  Warner,  assignee 
of  said  bank,  is  joined  as  a  defendant.  The  third  and  last  suit  was 
an  action  at  law,  brought  in  the  name  of  the  Penn  Bank  to  the  use 
of  Henry  Warner,  its  assignee.  To  the  plaintiff's  declaration  in 
the  latter  suit  the  defendants  pleaded  specially  in  abatement,  the 
pendency  of  the  two  prior  equity  suits,  to  which  plea  the  plaintiffs 
demurred.  The  court  below,  after  argument,  gave  judgment  on 
the  demurrer  in  favor  of  the  defendants,  and  that  *^  plaintiffs  writ 
abate  and  be  quashed."  It  was  to  review  this  ruling  that  this  writ 
of  error  was  sued  out. 

The  demurrer  admits,  and  the  fact  is  not  denied,  that  the  three 
suits  are  substantially  for  the  same  cause  of  action.  Can  they  all 
be  sustained  and  prosecuted  at  the  same  time?  The  obvious  test 
of  this  is  to  consider  the  effect  of  a  final  decree  in  the  equity  suit. 
I  say  suit,  because  although  two  bills  have  been  filed,  they  must 
eventually  be  consolidated  and  treated  as  one.  Each  bill  is  filed 
by  creditors  for  themselves,  and  all  other  creditors  who  may  join 
therein;  the  cause  of  action  is  the  alleged  negligence  of  the  defend- 
ants as  directors  of  the  bank  in  not  properly  conducting  its  busi- 
ness and  preserving  its  assets.  The  acts  charged  affect  all  the 
creditors  alike.  For  such  a  cause  a  single  creditor  could  not  main- 
tain a  suit  at  law.  The  remedy  of  the  stockholders  must  be 
in  a  form  to  protect  the  interests  of  the  corporation  as  the  trustee 
for  all  the  stockholders  and  the  creditors.  Craig  v.  Oregg,  83  Penn. 
St.  19.  And  by  analogy,  I  apprehend  a  bill  would  not  lie  by  a 
single  creditor  unless  some  special  damage  not  common  to  other 
creditors  was  averred.  The  reason  is  that  if  each  individual  cred- 
itor could  maintain  his  action,  the  directors  might  bo  bankrupted 
and  nothing  left  for  the  general  creditors.  The  bills  filed  may  be 
regarded  as  bills  by  and  for  the  corporation.  Chambers  v.  Water^ 
fnan,  1  Legal  Oaz.  60.  The  alleged  acts  of  negligence  complained 
of  were  a  wrong  and  injury  to  the  corporation  by  means  of  which  the 
creditors  have  been  injured,  and  separate  bills  cannot  bo  sustained 
on  behalf  of  creditors  any  more  than  by  the  corporation  directly. 
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Ilad  the  creditors  the  right  to  file  a  bill?  Of  this  we  entertain 
no  doubt  It  was  held  in  Watfa  Appeal,  78  Penn.  St.  370,  that 
the  shareholders  are  entitled  to  proceed  by  bill  against  the  direct- 
ors of  a  corporation  for  mismanagement  of  its  affairs.  Citing 
Sperinfs  Appeal,  71  Penn.  St.  24;  s.  c,  10  Am.  Sep.  684,  and 
Gravenstintfs  Appeal,  49  Penn.  St.  310.  It  is  settled  by  numerous 
cases  that  the  creditors  have  the  same  right.  That  the  sharehold- 
ers are  not  joined  in  this  bill  as  complainants  is  of  no  moment. 
The  corporation  is  hopelessly  insolvent,  and  there  will  be  nothing 
left  for  them  in  any  event. 

It  was  nrged  however  that  the  liability  of  the  directors  is  to  the 
corporation,  or  its  assignee;  that  the  latter  having  commenced  a 
suit  in  the  name  of  the  corporation,  he  is  entitled  to  proceed  not- 
withstanding the  equity  suits.  In  other  words,  that  the  prior  suits 
must  abate,  for  this  is  precisely  what  it  comes  to.  The  suits  can 
not  all  go  on  to  final  judgment  or  decree,  else  the  defendants  might 
have  three  judgments  against  them  for  the  same  cause  of  action. 
This  cannot  be  allowed.  It  may  be  that  had  the  assignee  been 
first  in  point  of  time  with  his  suit,  such  suit  could  have  been 
pleadable  in  abatement  or  suspension  of  the  equity  suits.  Bat  he 
did  not  do  so.  He  neglected  or  delayed  to  bring  his  suit  until 
after  the  bills  had  been  filed.  To  one  of  these  bills  he  has  been 
made  a  defendant.  The  process  and  practice  in  equity  is  so  pliable, 
that  under  the  bill  complete  justice  may  be  done.  It  is  wholly  im- 
material whether  he  is  a  plaintiff  or  a  defendant.  He  can  change 
his  position  and  become  a  plaintiff,  an  actor,  and  as  such  may 
press  the  bill  although  all  the  other  plaintiffs  should  abandon  it. 
It  IS  said  however  that  the  assignee  is  thus  compelled  to  ligitate  in 
a  forum  not  of  his  own  choosing.  But  it  seems  to  have  been  over- 
looked that  the  same  may  be  said  with  far  more  force  as  regards 
the  creditors.  The  assignee  is  but  a  trustee,  selected  by  the  very 
men  whose  sins  of  commission  or  omission  are  the  subject  of  this 
investigation.  What  superior  equity  has  the  assignee  to  select  his 
forum  over  the  heads  of  his  cestui  que  trustent  who  are  the  credit- 
ors, vitally  interested  in  the  proceeding?  I  cannot  do  better  than 
to  introduce  here  the  late  Chief  Justice  Sha.bswood,  in  the  case  of 
Maish  V.  Savings  Fund^  while  president  judge  of  the  District 
Court  of  Philadelphia:  *'As  to  the  second  objection,  that  the 
liability  of  the  officers  and  directors  is  to  the  corporation  or  its 
assignee,  no  doubt  the  right  to  sue  at  law  is  in  these  parties. 
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Bat  then  they  are  bat  trastees,  and  it  seems  plain  that  if  the  cor« 
poiation  is  so  constitated,  as  is  this  one,  that  the  corporators,  or  a 
majority  of  them,  are  the  yeiy  defendants,  the  cestui  que  irusteni 
may  oome  immediately  into  coart  A  proceeding  in  equity  is  a 
very  pliable  process,  and  provided  all  the  necessary  parties  are 
before  the  court,  so  that  the  decree  may  be  binding  apon  all,  it 
matters  little  whether  they  appear  as  complainants  or  defendants. 
Nothing  is  better  settled,  for  example,  that  if  an  executor  or  ad- 
ministrator ref ase  to  collect  an  outstanding  debt  or  fund  belonging 
to  the  estate,  the  creditors,  legatees  or  distributees  may  bring  their 
bill  against  the  person  by  whom  such  debt  is  due,  making  the 
delinquent  trustee  a  defendant  also.  Lancaster  y.  Bvors,  4  Beay. 
158.  So  a  residnary  legatee  of  a  deceased  member  of  a  partnership 
in  a  bill  against  the  executors  for  an  account  may  join  the  surviv- 
ing partners  as  parties,  defendant,  in  order  to  have  a  full  account 
of  all  the  personal  assets  taken  at  the  same  time,  and  that,  says 
one  case,  even  without  any  charge  or  proof  of  collusion.  Bowsher 
V.  Watkins,  1  Buss.  &  Mylne,  277;  though  that  is  denied  in  a  later 
case.  Davies  y.  Davies,  2  Keen,  534.  But  surely  no  charge  of 
collusion  between  the  corporation  and  the  other  defendants  is 
necessary  when  the  other  defendants  are  the  very  corporators  them- 
selves. If  then  the  corporation  need  not  be  plaintifF,  how  does 
their  voluntary  assignee  stand  in  a  better  place?  It  would  be  to 
allow  the  defaulting  corporators  to  choose  the  hand  which  is  to 
administer  to  them  the  chastisement  they  have  incurred;  and 
however  satisfactory  might  be  the  security  given  by  the  assignee, 
there  would  be  a  great  difference  in  the  mode  in  which  the  suit 
would  be  prosecuted  in  the  hands  of  a  friend,  or  in  the  hands  of 
the  defrauded  cestuis  que  trustent!^ 

It  is  said  however,  that  when  the  right  of  action  is  in  the  corpo- 
ration  or  its  assignee,  a  bill  will  not  lie  by  creditors  until  after  a 
demand  upon,  and  a  refusal  by  the  corporation  to  proceed,  and  that 
such  demand  and  refusal  must  be  averred  in  the  biU. 

This  is  true  where  the  right  of  action  is  exclusively  in  the  corpo- 
ration, and  where  there  has  been  neither  neglect  nor  refusal  to 
bring  suit  Thus  where  a  corporation  has  negected  to  call  in 
installments  of  stock,  I  apprehend  a  creditor's  bill  would  not  lie  to 
compel  payment  thereof  until  after  a  demand  upon  the  corporation 
to  call  in  and  collect  the  same,  and  its  refusal  to  do  so.  It  seems 
eqaally  clear  both  unon  reason  and  authority  that  where  the  wrong 


270  PENNSYLVANIA, 

Warner  v.  Hopkins. 


complained  of  was  perpetrated  by  the  managers  of  the  corporation 
themselyes,  the  creditors  may  come  immediately  into  court  with 
their  bill.  Morawetz  Pri.  Corp.,  §  386,  and  cases  there  cited. 
Why  ask  a  board  of  directors  to  commence  a  suit  against  them- 
selves? And  if  they  should  comply  with  such  request,  what  confix 
dence  would  the  creditors  have  that  it  would  be  prosecuted  with 
effect?  The  fact  of  the  existence  of  a  yoluntary  assignee  does  not 
change  the  rule.  He  stands  upon  the  foot  of  his  assignors,  is 
selected  by  them,  and  may  be  presumed  to  be  a  friendly  assignee. 
We  have  no  reason  to  suppose  that  the  assignee  of  the  Penn  Bank 
would  not  do  his  full  duty,  but  we  are  speaking  of  general  princi- 
ples, not  particular  persons.  He  might  have  brought  a  suit  before 
the  bill  was  filed,  but  did  not.  The  creditors  had  a  right  to  file 
their  bill;  it  covers  the  same  ground  as  the  suit  at  law,  and  we  are 
of  opinion  that  a  decree  under  it  would  conclude  all  parties,  and 
be  a  bar  to  any  proceedings  at  law. 

It  remains  to  notice  one  or  two  technical  matters.  It  is  alleged, 
(1)  that  the  plea  is  double;  and  (2)  that  the  parties  are  not  the 
same.  The  pleadings  in  this  case  do  not  indicate  the  highest 
degree  of  skill,  and  in  this  respect  we  do  not  think  either  side  has 
much  advantage  over  the  other.  If  the  plea  was  open  to  the 
objection  of  being  double  it  might  have  been  stricken  off  upon 
application  made  at  the  proper  time.  Pittsburgh  di  Conn.  R.  Co. 
V.  Mt.  Pleasant  S.  Co.,  76  Penn.  St.  481;  Steph.  Plead.  276.  We 
are  not  disposed  to  rule  the  case  at  this  stage  upon  grounds  so 
purely  formal.  Nor  is  there  any  merit  in  the  point  that  the  parties 
are  not  the  same.  They  are  substantially  the  same.  Each  is  an 
action  by  or  for  the  corporation  for  the  benefit  of  all  its  creditors, 
against  the  same  defendants.  Judgment  affirmed. 
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(Ill  Peim.  8t.  8SB.) 
ZiM  and  tlander — action  far  compiraey  to  dtfofiM^ 
An  aeiUm  Hes  for  oonspincj  to  defame  and  injure  a  person  in  his  roeation.* 

11BESPASS  on  the  case  for  conspiracy.    The  opinion  states  the 
case.     The  defendant  had  judgment  helow. 

A.  M,  Waison  and  IT.  O.  Crawfordf  for  plaintiff  in  error. 

A.  M,  Brown  and  Jt.  E.  Siewart,  for  defendant  in  error. 

Stkbbett^  J.  It  cannot  be  donbted  that  trespass  on  the  case 
for  conspiracy  to  defame  and  thereby  injure  another  in  his  particu- 
lar aTocation  or  business  may  be  maintained  wheneyer,  in  pur- 
suance of  such  unlawful  combination,  means  have  been  employed 
which  tended  to  effectuate,  and  to  a  greater  or  less  extent,  accom- 
plished the  object  of  the  conspirators.  JUoii  v.  Danforth^  6  Watts, 
304-6;  Haldeman  y.  Martin,  10  Barr.  369;  Bood  v.  Palm,  8  Barr. 
337-9.  In  the  last  case  it  is  said:  ''A  conspiracy  to  defame  by 
spoken  words,  not  actionable,  would  be  a  subject  of  prosecution  by 
indictment;  and  if  so,  then  equally  to  a  subject  of  prosecution  by 
action,  by  reason  of  the  presumption  that  injury  and  damage 
would  be  produced  by  the  combination  of  numbers  •  *  *  De- 
famation by  the  outcry  of  numbers  is  as  resistless  as  defamation  by 
the  written  act  of  an  indiyidual.  The  mode  of  publication  is  dif- 
toent;  and  it  is  for  this  reason  that  an  action  lies,  at  the  suit  of  one 
who  has  been  the  subject  of  a  conspiracy,  whenerer  an  indictment 
would  lie  for  it.''  As  an  illustration  of  the  principle,  it  is  said  an 
indictment  lies  for  a  conspiracy  to  vex  or  annoy  another,  for  instance, 
to  hiss  a  play  or  an  actor,  nght  or  wrong;  and  hence,  if  the  subject  of 
such  a  conspiracy  has  been  damnified  thereby,  a  civil  action  may  be 
maintained.  Words  which  impute  the  want  of  integrity  or  capacity 
whether  mental,  moral  or  pecuniary,  in  the  conduct  of  a  profession, 
trade  or  calling,  m  which  the  party  unjustly  accused  is  engaged,  are 
actionable.    4  Minor  Inst.  380,  and  authorities  there  cited. 

*  A  conspiracy  to  slander  is  indictable,     iitate  y.  Uicklmy  (12  Vroom,  208). 
39  Am.  Bep.  196. 
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The  only  qaestion  saggested  by  the  record  is  whether  in  the  dec- 
laration, drafted  by  himself,  the  plaintiff  has  presented  a  case  that 
fairly  comes  within  the  principles  recognized  by  the  foregoing  au- 
thorities. If  he  has,  the  learned  court  erred  in  entering  judgment 
for  the  defendants  on  the  demurrer.  In  considering  the  question, 
it  must  be  borne  in  mind  that  the  defendants,  by  demurring  to  the 
declaration,  admit  for  present  purposes  the  truth  of  all  matters 
well  pleaded  therein.  It  follows  therefore  that  all  matters  recited 
in  the  declaration  by  way  of  inducement,  or  charged  therein  to 
haye  been  done  or  committed  by  the  defendants,  so  far  as  they  are 
not  wholly  irrelevant,  must  be  accepted  as  true. 

Plaintiff  avers  in  substance,  that  prior  to  the  commission  by  de- 
fendants of  the  several  grievances  thereinafter  mentioned,  he  had 
deservedly  earned  and  enjoyed  the  confidence  and  esteem  of  hig 
neighbors  and  acquaintances;  that  he  was  employed  as  a  teacher  by 
the  Central  Board  of  Missions  of  the  Beformed  Presbyterian 
Ohurch,  and  engaged  in  **  the  business  and  profession  of  a  teacher, 
whereby  he  acquired  great  gains,  profits  and  advantages,  and  had 
always  conducted  himself  in  said  business  and  profession  with 
capacity,  uprightness,  obedience,  probity,"  etc.  He  then  charges, 
inter  ali€^  as  follows:  '^  Yet  the  defendants,  well  knowing  the 
premises,  and  greatly  envying  the  happy  state  and  condition  of 
said  plaintiff,  but  contriving  and  falsely  and  maliciously  intending 
to  injure  him  in  his  good  name,  fame  and  credit,  and  in  his  afore- 
said business  and  profession,  and  to  bring  him  into  public  scandal, 
infamy  and  disgrace  with  and  amongst  all  his  neighbors  and  other 
good  and  worthy  citizens,  *  *  *  and  cause  it  to  be  suspected 
and  believed  that  said  plaintiff  was  not  fit  to  be  employed  as  a 
teacher,  and  that-he  was  chargeable  with  insanity  and  monomania 
*  *  *  and  to  vex,  harass,  oppress,  impoverish  and  wholly  ruin 
the  said  plaintiff  in  his  aforesaid  business  and  profession,  and 
otherwise  ♦  ♦  ♦  wickedly,  unlawfully  and  maliciously  did 
agree,  confederate,  combine  and  form  themselves  into  a  conspiracy 
to  defame." 

It  IS  conceded  that  the  foregoing  recitals  and  averments,  with- 
out more,  are  insufficient;  but  the  plaintiff  proceeds  to  charge 
^'  that  the  said  defendants  having  conspired  with  their  confederatea 
as  aforesaid,  further  contriving  and  intending  as  aforesaid,  hereto- 
fore and  in  pursuance  and  execution  of  their  said  conspiracy,  to-, 
wit,  on  the  day  and  year  aforesaid,  at  Allegheny  county  aforesaid. 
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in  a  certain  diacourse  which  the  said  defendants  had  in  the  pres- 
ence and  hearing  of  divers  persons,  falsely  and  maliciously  spoke 
and  published  of  and  concerning  the  said  plaintiff,  and  of  and  con- 
cerning him  in  his  said  business  and  profession,  and  of  and  con- 
cerning his  capacity  and  behavior  while  he  was  in  the  employ  of 
the  said  board  *  *  *  as  aforesaid,  the  false,  scandalous,  mali- 
cious and  defamatory  words  following,  that  is  to  say,  ''  The  man 
(meaning  the  said  plaintiff)  must  not  be  right  in  his  mind,  thereby 
meaning  that  the  said  plaintiff  was  incapacitated  for  his  said  busi- 
ness and  profession  on  account  of  insanity  and  monomania  on  the 
subject  of  adultery  and  whoredom/' 

Coupled,  as  this  count  is,  with  the  recitals  and  averments  by 
which  it  is  preceded,  and  followed  by  an  averment  of  special  dam- 
ages, we  cannot,  in  view  of  the  authorities  above  referred  to,  say 
the  charge  therein  contained  is  not  actionable.  We  have  no  right 
to  indulge  in  any  speculation  as  to  the  answer  the  defendants  may 
make  to  the  charges  contained  in  the  declaration.  They  elected 
by  their  demurrer  to  take  the  position  that  the  recitals  and  charges 
contained  in  the  declaration,  assuming  them  to  be  true,  are  insufS- 
cient  to  warrant  a  verdict  and  judgment  in  favor  of  plaintiff.  In 
this  they  were  sustained,  erroneously  as  we  think,  by  the  court 
below. 

It  is  unnecessary  to  refer  particularly  to  the  remaining  counts. 
Similar  in  form  to  the  one  above  quoted,  they  severally  charge 
overt  acts  of  the  defendants,  in  pursuance  of  the  alleged  conspiracy 
to  defame  plaintiff,  consisting  in  the  publication  of  the  several  al- 
leged libellous  matters  set  forth  in  them  respectively.  Whether 
these  publications  were  made  as  charged,  or  whether  they  were  jus- 
tified by  the  circumstances  under  which  they  were  made,  can  only 
be  properly  determined  when  the  facts  are  fully  presented  to  the 
court  and  jury. 

Judgment  reversed  and  a  procedendo  awarded. 
Voi^LVI  — 35 
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an  Fonn.  St.  40L) 

Libel  and  dander — prMlegsd  communieaUon — comment  on  eandidatefor  oJHee* 

A.  wms  ehainnan  of  an  association  of  citiaens  of  PhUadelphia,  known  as  the 
*'  Committee  of  One  Hundred/'  a  political  organisation  confined  to  matters  of 
a  municipal  character.  B.  was  a  candidate  -for  re-election  to  judicial  place; 
at  a  meeting  of  the  "  Committee  of  One  Hundred/'  at  which  seyeral  news- 
paper correspondents  were  present,  A.  presented  a  letter,  at  the  same  time  an- 
nouncing that  he  had  received  it  from  a  city  ex-official,  and  further  stating- 
the  nature  of  the  contents;  he  then  handed  the  letter  to  the  secretaiy  with  in- 
struction to  read  it,  which  was  done.  The  letter  alleged  that  it  was  bj  the 
charge  of  B.  to  the  jury  in  a  certain  case,  that  a  $900,000  steal  had  been 
made  possible,  etc. ;  the  accusation  was  give^  extensive  notoriety  through 
the  channel  of  the  local  newspaper  press,  and  B.  was  defeated  at  the  election. 
In  point  of  fact  the  case  referred  to  was  neither  tried  before  B.,  nor  was  it 
tried  in  the  court  of  which  he  was  judge.  MM,  in  an  action  for  libel  brought 
by  B.  against  A.,  the  communication  was  privileged.    (See  note,  p.  286.) 

ACTION  of  libel.     The  opinion  states  the  case.    The  defend- 
ant had  judgment  below. 

Amos  Brtggs,  in  person,  for  plaintiff  in  error. 

Richard  P.  White  and  George  H.  Earle,  Jr.,  for  plaintiff  in  error. 

Paxsok,  J.  This  was  an  action  for  libeL  The  plaintiff  was 
nonsuited  in  the  court  below  and  this  writ  of  error  was  taken  to 
the  refusal  of  the  court  to  take  it  off. 

It  is  necessary  to  an  intelligent  discussion  of  the  law  of  the  case 
that  we  should  premise  it  by  an  accurate  statement  of  the  facts.  I 
take  them  as  given  by  the  plaintiff  in  his  history  of  the  case,  o. 
proved  by  his  witnesses  upon  the  trial. 

During  the  year  1882,  the  plaintiff  was  an  associate  judge  of  the 
Court  of  Common  Pleas  No.  4,  for  the  county  of  Philadel- 
phia. In  the  month  of  September  of  that  year,  he  was  nom- 
inated for  re-election  to  that  office.  At  that  time  there  was  iq 
existence,  in  the  city  of  Philadelphia,  a  voluntary  association 
of  citizens  known  as  the  '^  Committee  of  One  Hundred,'*  of  which 
the  defendant,  Phillip  C.  Garrett,  was  the  chairman.  It  is  unnec- 
essary and  perhaps  would  be  improper  in  a  judicial  opinion,  to  dis- 
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CUBS  the  object  and  work  of  that  committee.  It  is  safficient  for 
the  purposes  of  this  case  to  say  that  it  was  composed  of  gentlemen 
of  the  highest  respectability,  and  that  its  object  was  political,  con- 
fined howeyer  generally  to  matters  of  a  municipal  character.  The 
rights  of  the  committee,  whether  as  a  body  or  as  indiyiduals,  were  pre- 
cisely those  of  any  other  citizens  —  neither  more,  neither  less.  At  a 
public  meeting  of  the  committee  held  on  the  16th  day  of  October, 
1882,  at  which  the  reporters  of  the  city  papers  were  in  attendance, 
and  in  their  presence  and  hearing,  the  defendant  stated  that  he  had 
leoeiyed  a  letter  from  an  ex-city  official,  in  which  it  was  stated  that 
it  was  only  by  the  charge  of  Judge  Briggs  to  the  jury,  that  the 
$200,000  steal  in  the  Hart  Greek  sewer  case,  had  been  made  possible. 
The  defendant  then  handed  the  letter  to  the  secretary  of  the  commit- 
tee^ with  the  remark  that  the  secretary  will  read  the  letter.  The  sec- 
retary then  read  the  letter  aloud  in  the  presence  and  hearing  of  all 
present.     It  was  as  follows : 

10  1 11  I  82. 

Phillip  G.  Gabbbtt,  JBsq.,  Fresid&nt  of  the  Oammittse  of  a  Hun^ 
dred. 

HtDbabSir— The  Hart  Greek  sewer  steal  of  $200,000  was 
only  made  possible  by  Judge  Briggs'  charge  to  the  jury.  See  the 
charge  and  reflect  on  the  facts.  In  the  first  place,  the  specifications 
were  drawn  from  the  express  purpose  of  driving  off  all  but  ring 
bidders.  Second,  there  was  no  effort  made  to  hold  the  contractor 
to  the  specifications.  He  was  allowed  to  tooth  the  bricks,  when  the 
specifications  called  for  rackin  back.  Third,  the  specifications 
called  for  a  sewer  imperyious  to  water,  when  it  was  in  eyidence  that 
a  large  number  of  creyices  would  hold  a  happy  family  of  animals. 
Fourth,  all  the  measurements  wore  made  by  city  officials  in  favor  of 
the  contractor.  In  one  measurement  the  sewer  was  measured 
$30,000  too  long.    Your  obedient  serrant. 

T.  J.  LOVBGBOVB, 

One  of  the  Hart  Greek  sewer  experts. 

The  writer  of  this  letter  was  a  mechanical  expert  and  at  one  time 
had  been  an  official  in  the  service  of  the  city.  It  was  not  denied 
that  he  was  a  respectable  citizen.  It  is  equally  clear  that  Judge 
Briggs  did  not  charge  the  jury  in  the  Hart  Greek  sewer  case.  It 
was  not  eyen  tried  in  his  court,  and  it  was  conceded  that  the  charge 
of  the  learned  judge  who  did  try  it,  was  fair,  impartial  and  in  every 
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way  proper.    Upon  a  motion  for  a  new  trial  his  rulings  were  unani- 
moQsly  sustained  by  the  court  in  banc. 

Mr.  LoYegroye,  the  writer  of  the  letter,  when  on  the  stand,  ac- 
knowledged that  the  letter,  so  far  as  it  oonnected  Judge  Bri;i^ga 
with  the  sewer  case,  was  a  mistake  and  that  it  was  his  (LovegroTe's) 
mistake.  He  further  stated  that  he  did  not  communicate  with  Mr. 
Oarrett,  directly  or  indirectly,  about  the  letter  before  sending  it. 
It  also  appeared  that  a  few  days  after  the  letter  was  read  to  the 
committee,  Mr.  Garrett  received  a  communication  stating  that  it 
was  Judge  Fell  and  not  Judge  Briggs  who  tried  the  sewer  case, 
which  letter  was  read  in  the  same  way,  and  with  the  same  publicity, 
before  the  committee  by  Mr.  Garrett 

The  court  below,  upon  this  state  of  facts,  held  that  the  letter 
came  within  the  class  of  priyileged  communications,  in  which 
malice  is  not  presumed,  and  as  no  actual  malice  was  proved  upon  the 
trial,  entered  a  judgment  of  nonsuit,  which  judgment  the  court  in 
banc  subsequently  sustained. 

In  what  follows  we  shall  consider  merely  the  responsibility  of  the 
defendant  for  his  part  in  this  transaction.  We  have  nothing  to  do 
with  Lovegrove,  the  writer  of  the  letter,  who  originated  and  sent 
forth  the  charge  against  Judge  Briggs.  The  defendant  must 
answer  precisely  as  any  other  citizen  and  voter. 

Was  the  letter  a  libel?  We  listened  to  an  ingenious  and  labored 
argument  at  bar  to  show  that  it  was  not.  It  may  be  that  a 
trained  lawyer,  reading  it  with  care,  would  understand  that  the 
judge  in  his  charge  to  the  jury  was  constrained  by  the  law,  or  the 
state  of  evidence  before  him,  to  charge  in  the  way  he  did,  although 
the  result  might  be  an  unrighteous  verdict.  This  is  often  the  case 
and  yet  no  blame  can  be  imputed  to  the  judge.  But  would  the 
public  so  regard  it?  There  was  no  allegation  that  the  object  of  the 
letter  was  to  commend  the  action  of  Judge  Briggs  in  the  Hart 
Greek  sewer  case.  That  it  was  intended  as  a  reflection,  is  too  plain 
for  argument.  And  assuming  the  statements  contained  in  the  let- 
ter to  be  true,  regard  being  had  to  the  excited  state  of  the  publio 
mind  at  that  time  in  reference  to  municipal  corruption,  we  can  un- 
derstand that  it  would  have  a  damaging  effect  upon  the  public 
mind.  Those  who  knew  Judge  Briggs,  and  the  perfect  integ* 
rity  with  which  he  carried  himself  in  his  high  office,  would  not  be 
influenced  by  such  a  letter. 

It  is  not  necessary  however  in  the  view  we  take  of  the  case,  to 
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discass  this  qnestion  at  length.  We  shall  assume  the  letter  to  be 
actionable,  nnless  excused  by  the  circumstances  attending  its  pub- 
lication. 

This  brings  us  face  to  face  with  the  question,  in  what  manner 
and  to  what  extent  the  fitness  of  a  candidate  for  a  public  oflSce  may 
be  discussed  by  the  people  whose  votes  may  elect  or  defeat  him.  It 
is  a  question  of  supreme  importance,  inyolving  on  the  one  hand 
the  liberty  of  the  press;  on  the  other,  the  rights  of  the  people  to 
be  secure  in  their  property  and  reputation.  But  both  are  provided 
for  in  article  1,  section  VII,  of  the  Constitution,  which  declares: 

'^  The  printing  press  shall  be  free  to  every  person  who  may  un- 
dertake to  examine  the  proceedings  of  the  legislature  or  any  branch 
of  government,  and  no  law  shall  ever  be  made  to  restrain  the  right 
thereol  The  free  communication  of  thoughts  and  opinions  is  one 
at  the  invaluable  rights  of  man,  and  every  citizen  may  freely  speak, 
write  and  print  on  any  subject,  being  responsible  for  the  abuse  of 
that  liberty.  [No  conviction  shall  be  had  in  any  prosecution  for 
the  publication  of  papers  relating  to  the  official  conduct  of  officers 
or  men  in  public  capacity,  or  to  any  other  matter  proper  for  public 
investigation  or  information,  where  the  fact  that  such  publication 
was  not  maliciously  or  negligently  made,  shall  be  established  to  the 
satisfaction  of  the  jury,  and  in  all  indictments  for  libels  the  jury 
shall  have  the  right  to  determine  the  law  and  the  facts  under  the 
direction  of  the  courts,  as  in  other  cases."] 

The  portion  of  the  section  inclosed  in  brackets  is  new;  the  bal* 
ance  thereof  is  to  be  found  in  the  Constitution  of  1838.  The  new 
portion  refers  only  to  a  trial  upon  an  indictment  for  libel,  and  does 
not  apply  to  a  civil  action  to  recover  damages.  Barr  v.  JUoore^  87 
Penn.  St.  385;  s.  c,  30  Am.  Rep.  367.  Its  discussion  at  present 
is  therefore  unnecessary. 

The  right  of  the  citizen  here  given  to  '*  freely  speak,  write  or 
print,"  is  as  broad  as  language  can  make  it,  with  the  single  limita- 
tion that  he  shall  be  responsible  for  tbe  abuse  of  that  privilege. 
Did  Mr.  Oarrett  abuse  it? 

When  Judge  Briggs  accepted  the  nomination  as  a  candidate  for 
re-election  to  the  judicial  station  which  he  then  filled,  he  threw  out 
a  challenge  to  the  entire  body  of  voters  of  the  county  of  Philadel- 
phia, to  canvass  his  qualifications  and  fitness  for  that  position. 
That  involved  in  the  '^  fierce  light  that  beats  upon  the  bench,"  not 
only  his  official  conduct  for  the  term  about  closing,  but  generally 
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his  fitness  for  the  position  of  judge.  In  this  may  be  included  many 
things  beyond  mere  legal  knowledge.  A  man  may  be  a  learned 
lawyer  and  yet  be  wholly  unfit  for  judicial  station.  There  may  be 
faults  of  temper,  mental  idiosyncrasies,  and  such  manner  of  walk 
and  conversation  in  priyate  life,  as  a  people,  jealous  of  the  reputa- 
tion of  their  judiciary,  would  never  tolerate.  If  therefore  these 
are  elements  proper  for  consideration  in  forming  an  estimate  of 
judicial  character,  they  are  proper  subjects  for  discussion  within 
the  limits  defined  by  the  Constitution.  What  those  limits  are,  I 
shall  endeavor,  as  briefly  as  the  importance  of  the  subject  will  allow, 
to  point  out  so  far  as  they  affect  this  case.  As  preliminary  to  this 
discussion,  it  may  not  be  out  of  place  to  refer  to  the  latest  deliver- 
ance of  this  court  upon  this  subject.  It  will  be  found  in  Ex  parte 
Steinman,  95  Penn.  St  220;  s.  c,  40  Am.  Rep.  637.  In  that  case 
the  plaintiffs  in  error,  who  were  editors  of  a  newspaper,  as  well' as 
members  of  the  bar,  were  disbarred  by  the  court  below  for  publish- 
ing an  article  in  their  paper  reflecting  on  the  olKcial  conduct  of 
the  court.  The  order  was  reversed  by  this  court  in  an  opinion  by 
the  late  Chief  Justice  Shakswood,  in  the  course  of  which  he  said: 
*'  Judges,  in  1885,  were  appointed  by  the  governor,  and  their  tenure 
of  office  was  during  good  behavior.  There  might  then  be  some 
reason  for  holding  that  an  appeal  to  the  tribunal  of  popular  opinion 
was  in  all  cases  of  judicial  misconduct  a  mistaken  course  and  un- 
justifiable in  an  attorney.  The  proceedings  by  impeachment  or 
by  address  were  the  course,  and  the  only  course  which  could  be  re- 
sorted to  effectually  to  remedy  the  supposed  evil.  To  petition  the 
legislature  was  then  the  proper  step.  To  appeal  to  the  people  was 
to  diminish  confidence  in  the  courts  and  bring  them  into  contempt 
without  any  good  result.  We  need  not  say  that  the  case  is  altered 
and  that  it  is  now  the  right  and  the  duty  of  a  lawyer  to  bring  to 
the  notice  of  the  people  who  elect  the  judges  every  instance  of  what 
he  believes  to  be  corruption  or  partisanship." 

A  lawyer,  by  reason  of  his  constant  intercourse  with  the  court, 
has  greater  facilities  for  forming  a  correct  opinion  of  the  character 
of  the  judge.  But  he  has  no  higher  right  to  comment  thereon  than 
has  the  citizen  who  elects  him,  and  whose  life,  liberty  and  property 
may  depend  upon  his  official  action. 

In  considering  Mr.  Garrett's  liability  for  what  occurred  on  the 
16th  of  October,  we  must  confine  ourselves  to  his  own  acts.  He 
made  no  charge  against  Judge  Briggs,  nor  did  he  indorse  one.  He 
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had  no  knowledge  or  information  in  regard  to  the  subject  matter 
of  the  charge,  nor  did  he  profess  to  have.  He  received  a  letter 
from  a  reputable  citizen,  addressed  to  him  as  chairman  of  the 
committee,  containing  certain  statements  about  Judge  Briggs, 
then  a  candidate  before  the  people  for  re-election.  If  true,  the 
matter  was  important  and  proper  for  public  information.  The 
plaintiff  concedes  this.  The  letter  was  intended,  as  its  address 
plainly  indicates,  not  for  Mr.  Garrett  individually,  but  for  the  com- 
mittee. He  was  merely  the  conduit  through  which  it  was  to  pass. 
What  did  ho  do?  As  before  stated,  he  said  to  the  committee  that 
he  had  received  a  letter  from  an  ex-city  official  containing  a  charge 
(specifying)  against  Judge  Briggs.  This  was  true;  he  had  re- 
ceived such  a  letter  and  it  did  contain  such  a  charge.  He  then,  in 
the  usual  course  of  business,  handed  the  letter  to  the  secretary  with 
instructions  to  read  it  and  it  was  read.  This  is  the  sum  of  Mr. 
Oarrett's  offending.  Much  stress  was  laid  upon  the  fact  that  the 
reporters  were  present  and  that  the  letter  was  scattered  broadcast 
over  the  country  next  morning  by  the  press.  But  for  this  the  news- 
papers were  responsible,  and  whether  their  act  was  justified  or 
otherwise,  is  a  matter  for  which  Mr.  Garrett  cannot  be  held  re- 
sponsible.    It  was  not  his  act. 

Was  Mr.  Garrett  justified  in  giving  the  letter  to  the  committee 
in  the  manner  he  did?  As  it  was  not  a  private  letter,  but  addressed 
to  the  committee  through  him,  he  might  perhaps  have  questioned 
his  right  to  withhold  it  from  those  for  whom  it  was  intended.  But 
we  will  not  decide  the  case  upon  such  a  narrow  point  as  this.  We 
prefer  to  meet  the  broad  question  prescribed  by  the  record. 

As  before  observed,  Mr.  Garrett  had  no  knowledge  as  to  the 
truth  of  the  matters  alleged  in  the  letter.  The  plaintiff  contends  he 
had  no  right  to  make  public  its  contents  without  having  first  made 
an  investigation  into  its  facts,  and  the  words  in  the  letter,  ^'see 
the  charge  and  reflect  on  the  facts,"  were  pressed  upon  our  atten- 
tion as  being  calculated  to  put  him  upon  inquiry.  But  we  do  not 
place  such  a  construction  upon  this  language.  It  was  intended  to 
emphasize  the  charge  contained  in  the  letter,  not  to  express  a  doubt 
as  to  its  truth. 

On  the  other  hand,  the  defendant  contended  that  the  letter  was 
a  privileged  communication;  that  it  was  written  in  good  faith;  that 
it  was  sent  to  Mr.  Garrett  and  by  him  communicated  to  the  com- 
mittee m  good  faith,  and  for  a  proper  purpose;  that  if  true,  th& 
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matters  alleged  were  proper  for  public  information;  that  if  untrue, 
it  was  still  privileged  unless  the  parties  knew  it  to  be  Halae,  and 
therefore  malicious.  The  plaintiff  admits  that  if  it  was  privileged 
no  recovery  can  be  had  without  proof  of  actual  malice.  There  was 
no  proof  of  actual  malice  upon  the  trials  and  it  is  almost  unneces- 
sary to  say  that  the  law  does  not  imply  malice  in  a  privileged  com- 
munication. 

This  brings  us  to  the  vital  question  in  the  cause.  Was  this  letter 
a  privileged  communication? 

We  are  here  met  with  the  inquiry,  is  falsehood  privileged?  I 
answer  no.  A  lie  is  never  privileged.  It  always  has  malice  coiled  up 
within  ifc.  When  a  man  coins  and  utters  a  lie,  or  when  he  repeats 
it  knowing  it  to  be  false,  the  law  implies  malice  and  he  cannot 
shelter  himself  behind  the  doctrine  of  privileged  communications. 
I  may  illustrate  this  by  the  familiar  instance  of  an  inquiry  into  the 
character  of  a  servant.  If  I  say  I  believe  him  to  be  a  thief  upon  in- 
formation derived  from  others,  or  from  facts  and  circumstances 
within  my  own  knowledge — in  other  words,  if  my  statement  is 
based  upon  probable  cause,  the  communication  is  privileged  and  I 
am  not  responsible,  even  though  it  should  appear  that  I  was  en- 
tirely mistaken.  If,  on  the  contrary,  I  knowingly  and  falsely  accuse 
him  of  dishonesty,  such  charge  is  not  privileged  and  I  am  liable  in 
damages  for  the  consequences  of  such  statement 

We  have  no  concern  with  the  knowledge  or  motive  of  the  writer 
of  the  letter.  Conceding  for  the  purposes  of  this  case  that  every 
word  contained  therein  is  false,  and  was  known  to  be  so  by  the 
writer;  that  it  was  sent  out  of  pure  malice  to  injure  and  dcKfame 
Judge  Briggs;  no  such  knowledge  was  brought  home  to  Mr.  Gar- 
rett, nor  is  there  any  thing  in  the  case  from  which  it  could  justly 
be  imputed  to  him.  So  far  as  he  is  concerned,  it  was  a  mistake, 
nothing  more.  The  difference  between  an  honest  mistake  made  in 
the  pursuit  of  a  proper  object,  and  a  willful  falsehood  coined  for 
the  purpose  of  deception,  is  so  palpable  that  we  may  well  be  excused 
from  dwelling  upon  it  at  length.  It  is  mistakes,  not  lies,  that  are 
protected  under  the  doctrine  of  privilege. 

A  communication,  to  be  privileged,  must  be  made  upon  a  proper 
occasion,  from  a  proper  motive,  and  must  be  based  upon  reasonable 
or  probable  cause.  When  so  made  in  good  faith,  the  law  does  not 
imply  malice  from  the  communication  itself  as  in  the  ordinary  case 
of  libel;  actual  malice  must  be  proved  before  there  can  be  a  recov- 
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eiy.     And  whether  a  communication  be  privileged  or  not  is  a  ques- 
tion for  the  courty  not  the  jury. 

An  action  for  libel  is  upon  all  fours  with  an  action  for  a  mali- 
cious prosecution.  The  latter  is  but  an  aggravated  form  of  an 
action  for  libel,  as  in  it  the  libel  is  sworn  to  before  a  magistrate. 
The  cases  make  no  distinction  between  them.  When  therefore  a 
man  may  charge  another  under  oath  before  a  magistrate  with  a  high 
crime,  without  responsibility  therefor,  provided  he  acts  upon  prob- 
able cause,  surely  he  may  upon  probable  cause  charge  a  candidate 
for  a  public  office  with  an  act,  which  if  true,  would  render  him  an 
unfit  person  to  receive  the  suffrages  of  the  people.  And  if  probable 
cause  exists  in  either  case,  the  question  of  malice  becomes  of  no 
importance.  It  is  useless  to  cite  the  authorities  upon  this  point, 
they  all  agree.  I  will  refer  however  in  passing  to  CJiapman  v.  Colder, 
14  Penn.  St  365;  Winebiddler.  Porterfield,  9  Penn.  St.  137;  Travis 
T.  Smtih,  1  Penn.  St  234. 

Before  I  proceed  further,  I  will  notice  some  of  the  cases  in 
which  the  principle  has  been  applied.  In  Gray  v.  Fentland,  2  S. 
A  B.  23;  B.  0.,  3  Am.  Dec.  156,  it  was  held  that  accusations  pre- 
ferred to  the  governor  against  a  person  in  office,  are  so  far  in  the 
nature  of  judicial  proceedings,  that  the  accuser  is  not  held  to 
prove  the  truth  of  them.  It  is  excused  if  they  did  not  originate 
in  malice  and  without  probable  cause.  In  other  words  that  the 
accusations  were  privileged  and  raised  no  presumption  of  malice. 
It  was  not  contended  in  that  case,  nor  do  I  know  that  it  has  been 
in  any  other  that  a  man  may  use  the  cloak  of  a  privileged  com- 
munication as  a  cover  for  malice  and  falsehood. 

In  Marks  v.  Baker,  28  Minn.  162,  the  principle  is  thus  stated 
by  the  Supreme  Court  of  Minnesota:  ''  The  rule  is  that  a  com- 
munication made  in  good  faith  upon  any  subject-matter  in  which 
the  party  communicating  has  an  interest,  or  m  reference  to  which 
he  has  a  duty,  public  or  private,  either  legal,  moral  or  social,  if 
made  to  a  person  having  a  corresponding  interest  or  duty,  is  privi- 
leged; that  in  such  case  the  inference  of  malice  is  cast  upon  the 
person  claiming  to  have  been  defamed.**  To  the  same  point  are 
Quinn  v.  Seoti,  22  Minn.  456;  Laughton  v.  Bishop  of  Sodor,  L.  R., 
4  P.  0.  495;  loogood  v.  Spyrtng,  1  G.  M.  &  R.  193;  Harrison  v. 
Bush,  5  E.  &  B.  344;  Add.  Torts,  §  1091;  Moak's  Underbill  Torts, 
146.  If  fairly  warranted  by  any  reasonable  occasion  or  exigency, 
and  honestly  made,  the  communication  is  protected  for  the  com- 
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mon  oonvenience  and  welfare  of  society.  Toogood  v.  Spyring, 
supra.  It  is  safficient  to  confer  the  privilege  that  the  matter  is  of 
pablic  interest  to  the  community.  I^elly  v.  Tinling,  L.  R.,  1  Q. 
B.  699;  Purcett  v.  Sotokr,  1  C.  P.  D.  781;  Palmer  v.  Omcord,  48 
N.  H.  211;  Gooley  Torts,  217.  And  when  the  subject-matter  is  of 
interest  to  tax-payers  the  communication  is  priyileged  if  made  in 
good  faith.  Smith  v.  Higgina^  16  Gray,  251;  Bush  y.  Prosser,  11 
N.  Y.  347.  Where  the  communication  is  priyileged  plaintiff  mast 
show  that  it  was  not  true  and  that  defendant  had  no  reasonable 
grounds  to  belieye  that  it  was  true.  Mclntyre  y.  McBeaHy  13  Up. 
Oan.,  Q.  B.  540.  When  the  communication  is  priyileged  and  made 
or  used  in  good  faith,  the  plaintiff  must  sue  the  original  slanderer, 
not  him  who  repeats  it  in  good  faith.  Derry  y.  HandUy,  16  L.  T. 
(N.  S.)  263.  I  conceiye  the  law  to  be,  that  though  that  which  is 
spoken  or  written  may  be  injurious  to  the  character  of  the  party, 
yet  if  done  bona  fide,  as  with  a  yiew  to  the  investigation  of  a  fact 
in  which  the  party  is  interested,  it  is  not  libellous.  Lord  Ellen- 
BOBOUGH,  in  Delany  y.  Jones,  4  Esp.  191.  If  there  is  probable 
cause  it  is  of  no  consequence  that  the  libel  was  malicious.  Streeiy 
y.  Wood,  15  Barb.  105;  Cooke  y.  HOI,  3  Sandf.  350;  KlinckY.CMy, 
46  N.  Y.  427;  a.  o.,  7  Am.  Rep.  360;  Bradley  y.  Heaih,  12  Pick. 
163;  8.  c,  22  Am.  Dec.  418.  In  an  action  for  a  libellous  com* 
munioation  to  the  appointing  power,  held  that  the  principles  applica- 
ble to  suits  for  a  malicious  prosecution  govern,  and  probable  cause 
is  a  full  defense.  Howard  v.  Thompson,  21  Wend.  319;  Thorn  y. 
Blanchard,  5  Johns.  509.  In  case  of  a  privileged  communication 
probable  cause  is  a  bar  to  the  suit  Chapman  v.  Colder,  14  Penn. 
St.  365.  Charges  made  by  a  tax  payer  at  a  public  meeting  are 
privileged.  Spencer  v.  Amerton,  1  Moody  &  Bob.  470.  One  of 
the  strongest  cases  of  privilege  is  that  of  Brett  v.  Watson,  20  Week. 
Bep.  723,  where  the  defendant  was  employed  to  find  out  the  char- 
acter of  a  house.  He  was  informed  that  it  was  a  house  of  prosti- 
tution, and  it  was  false.  He  repeated  what  he  had  been  told  to 
others,  his  object  being  bona  fide  to  ascertain  the  character  of  the 
house.  It  was  held  that  his  communications  were  privileged.  It 
is  needless  to  multiply  authorities.  The  doctrine  of  the  foregoing^ 
cases  18  fully  recognized  in  our  own  cases  of  Cray  v.  Pentlandj  2  S. 
&  R.  23;  Flitcraft  v.  Jenks,  3  Whart.  158;  Chapman  v.  Colder,  » 
Harris,  365;  Brockerman  v.  Keyser,  5  Clark,  152. 
A  number  of  authorities  were  cited  by  the  plaintiff  which  he 
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contended  were  in  conflict  with  the  foregoing.  Among  others  was 
Barr  v.  JUaore,  87  Penn.  St.  385;  &  c,  30  Am.  Bep.  367.  The 
most  that  can  be  made  of  that  case  is  that  it  ruled  that  the  publi- 
cation in  qnestion  was  not  priyileged,  and  therefore  was  governed  by 
the  ordinary  law  of  libel.  No  one  doubts  the  accuracy  of  that  ruling. 
The  article  was  not  only  a  libel  upon  its  face,  it  was  utterly  false; 
was  coined  by  the  party  who  published  it,  without  even  a  pretense 
that  there  was  probable  or  reasonable  ground  to  belieye  the  charges 
were  true.  The  pretense  that  it  was  proper  for  public  information 
was  a  mere  cloak  to  corer  up  malice,  and  to  publish  a  falsehood 
for  political  effect.  That  case  was  decided  upon  sound  principles 
and  does  not  touch  the  one  in  hand.  The  language  of  the  court 
must  be  considered  in  connection  with  its  facts. 

Bowand  t.  DeCamp,  96  Penn.  St.  493,  also  cited  by  plaintiff,  was 
an  action  of  slander  against  a  public  officer.  The  charge  was  that 
he  was  a  '^damned  thief/'  and  that  *'if  any  of  the  borough  bonds 
(meaning  the  Borough  of  Vemona  bonds)  came  into  his  hands  (mean- 
ing the  plaintiff's)  he  would  steal  them  and  run  away  with  them/' 
It  was  not  shown  that  the  charge  was  true  or  that  there  was  proba- 
ble cause  to  make  it.  As  before  observed,  mere  lies  are  not  privi- 
leged. A  man  may  not  charge  a  public  officer  with  being  a  thier, 
knowing  it  to  be  false,  and  in  the  absence  of  Veasonable,  probable 
cause  the  seienier  will  be  presumed.  Malice  follows  of  course. 
Public  officials  are  not  outlaws,  to  be  hounded  and  maligned  at  the 
will  of  every  person  who  may  have  incurred  their  enmity,  and  no 
well  considered  case  has  so  decided.  There  is  no  room  for  the 
application  of  the  doctrine  of  privilege  to  such  instances. 

Some  stress  was  laid  upon  the  fact  that  even  if  the  reading  of 
the  letter  to  the  committee  of  One  Hundred  was  excusable  on  the 
ground  of  privilege,  the  privilege  was  taken  away  because  of  the 
presence  of  the  reporters,  and  Parsons  &  Snrgey,  4  F.  &  F.  247, 
was  cited  in  support  of  this  view.  But  the  circumstance  was  over- 
looked that  the  reporters  were  also  citizens  and  voters;  they  had 
the  same  interest  in  the  fitness  of  Judge  Briggs  for  judicial  station 
BB  had  the  committee  or  any  other  citizen.  If  it  was  proper  to 
read  the  letter  at  all,  it  was  proper  to  do  so  in  their  presence  and 
hearing. 

Hamilton  v.  Eno,  81  N.  Y.  126,  and  several  other  cases  cited  to 
show  that  to  falsely  accuse  a  public  officer  ot  a  crime  is  not  privi- 
leged, are  wide  of  the  mark.    Supposing  the  letter  to  impute  crime 
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to  Judge  BriggSy  whether  it  be  misbehayior  or  oormption  in 
office^  we  must  not  lose  sight  of  the  fact  that  Mr.  Garrett  made  no 
such  charge.  He  made  no  charge  whateyer.  All  he  said  was  that 
some  one  else  had  made  a  charge  in  writing,  stating  briefly  what 
Judge  Briggs  had  been  charged  with,  giving  the  name  of  the 
writer,  and  the  letter  itself  bo  the  committee.  How  widely  this 
differs  from  originating  a  false  charge  is  plain  to  the  dullest  com- 
prehension. I  call  attention  to  the  facts  of  the  case  again  that  we 
may  not  be  led  astray  upon  a  false  issue. 

The  case  narrows  itself  down  to  this.  Conceding  that  a  public 
officer,  or  a  candidate  for  a  public  office,  may  not  be  falsely  and 
maliciously  charged  with  crime,  or  with  any  thing  else  injurious  to 
his  reputation,  have  the  voters  whose  suffrages  he  solicits  the 
right  to  canvass  and  discuss  his  qualifications,  openly  and  freely, 
without  subjecting  themselves  to  fine  or  imprisonment,  or  a  rain- 
ous  suit  for  damages?  If  the  voters  may  not  speak,  write  or  print 
any  thing  but  such  facts  as  they  can  establish  with  judicial  cer- 
tainty, the  right  does  not  exist,  unless  in  such  form  that  a  prudent 
man  would  hesitate  to  exercise  it.  Is  not  the  fact  that  a  candidate 
is  charged  with  crime  by  reputable  citizens  a  matter  proper  for 
public  information?  Suppose,  in  the  case  in  hand,  the  charge  against 
Judge  Briggs  had'  been  one  for  which  he  might  have  been 
indicted.  Is  it  possible  that  when  two  or  three  voters  are  gathered 
together,  or  where  two  or  three  hundred  are  assembled  to  consider 
his  fitness  for  his  office,  the  fact  that  such  a  charge  had  been  made 
may  not  be  stated  by  one  voter  to  the  other  without  the  peril  of 
being  mulcted  in  damages  in  case  the  charge  should  subsequently 
appear  to  be  unfounded?  And  this  for  an  office  for  which  the 
incumbent  or  the  candidate  should  be  like  Oaosar's  wife?  A  man's 
reputation  may  be  bad  upon  many  points  that  it  would  be  difficult 
to  prove.  So  long  as  he  remains  in  private  life  it  matters  little. 
But  when  he  becomes  a  candidate  for  office,  even  his  private  vices 
may  become  a  matter  of  public  concern.  There  are  some  official 
positions  as  to  which  the  people  are  properly  jealous  of  the  charac- 
ter of  those  who  aspire  to  them.  The  judicial  office  is  one  of  them, 
and  it  is  not  too  much  to  say  that  there  are  many  private  vices 
which  the  people  would  not  tolerate*  if  openly  and  notoriously 
indulged  in  by  a  judge.  They  would  [tear  the  ermine  from  his 
shoulders  and  hurl  him  from  the  bench.  If  then  a  candidate  be  a 
person  of  evil  repute  in  the  sense  that  it  affects  his  fitness  for  the 
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office  which  he  seeks;  if  respectable  citizens  honestly  so  believe  and 
so  state,  may  not  snch  statement  be  repeated  by  others  in  connec- 
tion with  the  canrassy  at  propiBr  times  and  upon  proper  occasions 
withoat  the  penalty  of  a  libel  suit?  If  not,  we  have  indeed  fallen 
upon  evil  times,  and  oar  boasted  freedom  is  bat  delusion.  The 
principle  contended  for  here,  if  sustained  by  this  court,  would  put 
a  padlock  upon  the  mouth  of  eyery  voter,  and  intelligent  free 
discussion  of  the  fitness  of  public  men  for  office  would  cease.  It 
would  be  a  burden  too  grievous  to  be  borne,  and  the  people  would 
be  swift  to  reverse  our  decision,  either  by  an  act  of  assembly,  or  if 
necessary,  a  change  in  the  organic  law. 

Howeverunf  ounded  the  statements  in  the  letter  are  now  acknowl- 
edged to  be,  it  is  clear  to  our  view  that  Mr.  Garrett  had  probable 
cause  for  handing  it  to  the  committee,  and  had  the  charge  been  of 
a  criminal  nature,  there  was  probable  cause  for  a  prosecution. 

Beferring  to  the  three  tests  of  privileged  communications  to 
which  I  have  already  alluded,  they  will  all  be  found  in  this  case. 
The  occasion  was  a  proper  one.  The  meeting  was  composed  of  a 
body  of  citizens  and  voters  assembled  for  this  very  purpose  of  con- 
sidering the  merits  of  candidates  for  office.  At  such  meeting  it 
certainly  was  the  right,  if  not  the  duty  of  any  person  present  to 
state  any  fact  bearing  upon  the  fitness  of  either  of  said  candidates 
for  the  positions  they  respectively  aspired  to.  The  circumstance 
that  one  of  the  candidate  had  been  charged  by  a  reputable  citizen 
with  conduct  which  was  not  consistent  with  a  proper  performance 
of  official  duty,  was  a  fact  which  every  elector  present  had  a  right 
to  know  and  state.  For  aught  that  appears  it  was  done  from  a 
proper  motive,  and  we  have  already  said  it  was  based  upon  probable 
cause.  It  was  a  mistake,  but  an  honest  one,  and  corrected  as  soon 
as  discovered.  It  was  a  subject  of  just  annoyance  to  Judge  Briggs, 
and  if  the  law  does  not  furnish  him  the  redress  he  seeks,  it  is  be- 
cause of  a  rule  of  public  policy  of  far  more  importance  than  the 
inconvenience  of  a  single  citizen.  That  rule  requires  that  free  dis- 
cussion, especially  upon  political  topics  and  candidates,  shall  not 
be  so  hampered,  as  to  make  its  exercise  dangerous.  The  rule  fur- 
nishes no  shelter  for  the  malicious  libeller  of  private  character,  but 
it  will  not  impute  malice  to  one  who  honestly  acts  upon  informa- 
tion received  from  other  reputable  citizens.  We  are  accustomed  so 
to  act  in  all  the  affairs  of  private  life,  and  if  we  restrain  it  in  pub- 
lic matters,  we  afford  protection  to  all  the  rogues  und  thieves,  who 
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may  by  their  own  canning  or  the  negligence  of  the  people,  get  into 
public  office. 

In  the  enforcement  of  all  general  rules  there  will  always  be  cases 
of  indiyidual  hardship.  But  this  is  the  sacrifice  which  the  indi- 
vidual must  make  for  the  public  good,  just  as  the  soldier  is  shot 
down  in  battle  to  presenre  for  others  the  blessing  of  free  goyern- 
ment.  Speaking  for  myself,  I  would  rather  endure  undeserved  re- 
proach, than  by  any  act  of  mine  to  impair  a  rule  of  so  much  im- 
portance to  the  public  welfare.  The  people,  sometimes  hasty,  are 
in  the  end  always  just,  and  will  not  long  permit  any  public  man 
to  remain  under  a  cloud,  unless  it  is  one  of  his  own  raising. 

Judgment  affirmed, 

Mebcub,  C.  J.,  and  Oobdois'  and  Stbbbbxt,  JJ.,  dissented. 

« 

Note  bt  thb  Rsfobtbe.— In  a  dissenting  opinion,  Mebcub,  0.  J.,  said: 
**  The  letter,  for  the  pablication  of  which  this  suit  was  brought,  contains  a 
strong  impatation  against  the  integrity  of  the  plaintiff,  and  that  it  was  onljb/ 
his  official  action  and  charge  to  the  jury  that  a  specified  steal  of  $200,000  was 
made  possible.  He  was  then  serving  as  judge  and  was  a  oondidate  for  re-elec- 
tion —  giving  to  the  language  of  the  letter  the  plain  and  reasonable  sense  in 
which  people  generally  would  understand  it,  there  cannot  be  any  doubt  that 
it  imputes  to  him  great  misconduct,  or  degradation  of  official  character.  So 
understood  it  was  libellous  per  se,  and  presumptively  actionable.  To  remove 
this  presumption  the  burden  of  proof  is  thrown  on  the  defendant. 

"  It  is  conceded  that  the  charge  agalast  the  plaintiff  was  unqualifiedly  false. 
He  gave  no  charge  to  the  jury  in  the  '  Hart  Creek  sewer '  case,  and  was  not  in 
any  manner  connected  with  the  trial  relating  thereto.  Admitting  this  to  be 
so,  it  is  claimed  on  the  part  of  the  defendant  that  the  publication  was  priv- 
ileged. 

"  It  is  certain  that  the  publication  in  this  case  was  not  made  under  circum- 
stances to  be  what  the  law  declares  to  be  absolutely  privileged.  It  was  not 
published  in  any  legislative  body  known  to  the  law,  nor  was  it  in  any  judicial 
proceedings.  At  most  the  occasion  could  not  make  the  publication  any  more 
than  a  qualified  privilege.  When  a  defendant  charged  with  libel,  invokes 
such  a  protection  to  shield  him  from  liability  for  that  for  which  he  would 
otherwise  be  held  responsible,  he  must  prove  that  the  occasion  and  surround- 
ing  circumstances  made  his  action  justifiable. 

"  The  natural  right  of  personal  security  consists  in  a  person's  legal  and  on. 
interrupted  enjoyment  of  his  life,  his  limbs,  his  body,  his  health  and  his  rep- 
utation. 1  Bl.  Ckim.  134.  The  security  of  his  reputation  or  good  name  from 
the  acts  of  detraction  and  slander  are  rights  to  which  every  man  is  entitled  by 
reason  and  natural  justice.  The  right  to  protect  reputation  is  inherent  in  man. 
A  good  reputation  is  too  valuable  to  admit  of  its  being  falsely  and  wrongfully 
assailed,  without  the  law  giving  some  redress  to  the  person  injured.  Barr  t. 
Moore,  87  Penn.  St.  885;  s.  c,  80  Am.  Rep.  867.    A  reasonable  and  fair  ooiB^ 
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municatioa  of  thoaghts  and  opinions  is  an  invalaable  right  of  man,  yet  a  check 
OD  SQch  freedom  is  imposed  by  the  Constitution  of  this  Ck>mmon wealth.  Thus. 
Art.  1,  section  7,  thereof  inter  aUa  declares  that  *  every  citizen  may  freely 
speak,  write  and  print  on  any  subject,  being  responsible  for  the  abuse  of  that 
liberty.'  Thus»  this  right  or  liberty  is  not  one  of  unlimited  license,  but  is  rd* 
strained  by  a  legal  responsibility.     Barr  v.  Moore,  supra. 

"  That  the  merits  and  demerits  affecting  the  qualifications  and  character  of 
one  who  is  a  candidate  for  judicial  office,  as  well  as  of  one  who  is  a  candidate 
for  any  other  public  office,  may  be  freely  discussed  and  commented  on,  can- 
not ba  successfully  questioned.  These  comments  however  have  their  bounds 
and  limits.  The  right  to  discuss  and  to  comment  does  not  imply  a  license  to 
falsely  charge  a  person  holding  a  judicial  position,  who  is  a  candidate  for  re- 
election, with  a  specific  act  reflecting  on  his  judicial  integrity,  and  calculated 
to  brings  him  into  contempt  and  ri(Ucule.  Whenever  a  person  makes  such  a 
charge  and  claims  protection  under  the  name  of  a  qualified  privilege,  the  ques- 
tion of  his  motive  in  making  it  should  be  submitted  to  the  jury.  In  my  opin- 
ion,  it  is  clear  error  for  the  court  to  decide  as  matter  of  law,  that  there  was 
neither  actual  nor  legal  malice  to  be  implied  from  the  false  charge. 

"The  wen  recognized  rule  of  law  is  correctly  stated  in  Odgers  on  Libel  and 
Slander,  199.  He  says,  '  If  indeed,  there  were  any  means  at  hand  for  ascer- 
taining the  truth,  of  which  the  defendant  neglects  to  avail  himself,  and  ho 
chooses  rather  to  remain  in  ignorance  when  he  might  have  obtained  full  in- 
formation, there  will  be  no  pretense  for  any  claim  of  privilege.' 

*'  In  the  present  case  the  defendant  was  asked  by  his  informant  to  'see  the 
charge '  of  the  judge,  and  to  *  reflect  on  the  facts '  shown  thereby.  In  other 
words,  to  look  at  the  record  and  inform  himself  whether  the  construction  put 
on  the  charge  by  the  writer  of  the  letter  was  correct.  That  record  was  con- 
veniently accessible  to  the  defendant.  Any  such  record  was  a  public  record 
kept  in  the  center  of  this  city.  The  means  were  readily  at  hand  for  him  to  as- 
certain the  truth.  He  neglected  to  avail  himself  of  those  means,  and  omitted 
to  make  any  inquiry.  He  chose  to  remain  in  ignorance.  The  slightest  exam- 
ination would  have  shown  that  the  improper  conduct  attributed  to  the  plain- 
tiff was  false.  Then  in  the  language  of  the  law,  there  can  be  *  no  pretense  for 
any  claim  of  privilege.'  If  such  an  allegation  had  been  made  against  a  per- 
sonal friend  of  the  defendant,  it  is  hardly  possible  to  conceive  that  he  would 
have  spread  it  before  the  public,  without  first  having  made  some  effort  to 
verify  its  correctness.  *  The  plaintiff  however  Ls  not  bound  to  prove  malice  by 
extrinsic  evidence.  He  may  rely  on  the  words  of  the  libel  itself  and  on  the 
circumstances  attending  its  publication,  as  affording  evidence  of  malice.' 
Odgers  Lib.  and  Sland.  270.  The  falsity  of  the  words  implies  malice.  Far* 
ieg  V.  Banek,  8  W.  &  8.  554;  Gorman  v.  Sutton,  82  Penn.  St.  247.  As  in- 
qniry  became  the  duty  of  the  defendant  before  publishing  the  libel,  he  must 
be  visited  with  constructive  notice  of  what  he  could  so  readily  have  obtained 
hj  reasonable  effort. 

"  It  may  be  asked,  are  the  people  to  be  prevented  from  criticising  and  dis- 
cussing the  conduct,  character  and  qualifications  of  a  candidate  for  office?  Un« 
donbtedly  they  are  not.     They  must  however  confine  themselves  within  the 
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limits  of  tnith,  or  pemiit  a  jury  to  pass  upon  their  good  faith  and  motiyc, 
when  thej  make  a  false  charge.    Starkie  Slander,  110. 

'*  In  an  action  for  libel  it  is  for  the  court  to  determine  whether  the  alleged 
libel  is  a  privileged  communication;  but  the  question  of  good  faith,  belief  in 
the  truth  of  the  statement,  and  the  existence  of  actual  malice,  are  questions' 
for  the  jury. 

'*  Without  elaborating  the  case  further  I  earnestly  dissent  from  the  action  of 
the  learned  judge  in  deciding  all  these  questions  as  matter  of  law  and  in  not 
permitting  the  jury  to  pass  upon  them." 

[The  case  was  argued  in  Januaiy,  1885,  and  re^ignment  was  ordered,  thSF 
dedslon  on  which  was  given  above,  by  a  full  bench.] 


Wall's  Appeal. 

(Ul  Penn.  St.  MO.) 

Oimtraet -^  to  JiirfMh  horns  and  profride  <U  death  in  eompontaiion  formrtiooi. 

An  oral  promise  of  a  decedent  that  if  his  niece  would  live  with  him  and  his 
wife,  he  would  give  her  a  good  home  as  long  as  he  lived,  and  provide  for 
.  her  at  his  death,  and  she  should  never  want  as  long  as  she  lived,  is  too  in- 
definite for  enforcement. 

APPEAL  from  Orphans'  Oonrt.     The  opinion  shows  the  facts* 
The  claim  was  disallowed  below. 

Sharpe,  AU&man  and  John  8.  Freoman,  for  appellant. 
Edwin  8.  Dixon,  for  appellee. 

Green,  J.  The  claim  of  the  appellant  is  based  only  upon  the 
footing  of  an  express  contract.  As  she  was  the  niece  by  marriaj^ 
of  the  decedent,  and  was  taken  into  his  family  when  only  six  years 
of  age,  and  was  fed,  clothed  and  maintained  by  the  decedent  as  one 
of  his  family  during  all  the  period  of  her  stay  with  him,  nothing^ 
less  than  an  express  contract  wonld  be  sufficient  to  sustain  a  recoT- 
ery.  The  only  direct  evidence  of  such  a  contract  is  found  in  the 
testimony  of  Mrs.  Dukes.  The  appellant  being  about  the  age  of 
fourteen  years,  a  conyersation  took  place  between  her  mother  and 
her  uncle,  the  decedent,  in  the  presence  of  the  appellant,  in  the 
following  circumstances,  as  testified  by  the  witness :  ''  Her  (the 
ap]>ellant's)  aunt  had  been  beating  her,  and  her  mother  came  in 
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and  she  suid  she  would  take  her  away;  that  she  would  not  have  her 
daughter  treated  in  that  way;  that  she  had  been  made  a  slave  of  all  her 
life  ever  since  she  was  there.  Her  uncle  stepped  up  and  said  if 
she  woul4  let  her  stay  that  things  would  be  different;  that  she 
should  have  a  good  home  as  long  as  he  lived,  and  at  his  death  he 
would  provide  for  her;  that  she  should  never  want  as  long  as  she 
lived.  Annie's  mother  agreed  to  let  her  stay,  and  she  stayed  until 
she  was  married.  After  I  left  Annie  had  to  do  the  housework  and 
sew  too.  *  *  *  q^hig  conversation  occurred  about  twenty 
years  ago."  The  literal  meaning  of  these  words  leaves  the  contract 
u))on  which  the  claim  is  founded  in  a  state  of  entire  uncertainty  in 
its  most  material  part,  and  that  is  as  to  the  length  or  continuance 
of  the  service  which  the  appellant  was  to  render.  How  long  was 
8he  to  stay?  Was  it  one  month,  one  year^  until  her  marriage,  or 
during  the  life  of  the  uncle?  It  is  simply  impossible  to  answer  this 
question.  A  species  of  compensation  is  adleged  to  have  been  fixed, 
to-wit,  a  good  home  as  long  as  he  lived,  and  a  provision  for  her  at 
his  death,  so  that  she  should  never  want  as  long  as  she  lived.  Sup- 
posing this  rather  indefinite  compensation  to  be  sufficiently  certain 
to  abide  the  test  of  the  decisions,  what  was  to  be  done  by  the  ap- 
pellant in  order  to  entitle  her  to  it  ?  Admittedly,  she  was  to  ren- 
der service,  but  how  much  service?  Just  here  is  the  difficulty. 
The  contract  itself  ought  either  to  specify  the  amount  of  service  to 
be  rendered,  or  at  least  ought  to  afford  the  means  of  ascertaining 
or  defining  with  some  sort  of  precision  the  consideration  which 
was  to  be  given  for  the  compensation  claimed.  If  this  is  not  done 
the  law  has  no  standard  by  which  to  measure  the  performance  by 
the  claimant  of  her  part  of  the  contract.  Where  such  is  the  case 
the  alleged  contract  is  hopelessly  uncertain  and  cannot  be  en- 
forced. 

While  the  literal  meaning  of  the  words  of  the  contract,  as  testi- 
fied to  by  Mrs.  Dukes,  leaves  it  in  such  a  condition  of  uncertainty, 
an  implied  meaning  might  be  reasoned  out  that  the  appellant  waa 
to  stay  with  the  decedent  as  long  as  he  lived,  because,  according  to 
the  witness,  he  said  she  should  have  a  good  home  as  long  as  lie 
lived,  and  at  his  death  he  would  provide  for  her.  But  if  such  was 
the  meaning  of  the  parties  a  still  more  serious  difficulty  arises  from 
the  fact  that  the  appellant  never  performed  her  part  of  such  a  con- 
tract. When  she  was  about  twenty-three  years  of  age  she  married 
and  left  the  decedent's  family  and  lived  with  her  husband.  This 
Vol.  LVI  —  37 
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was  about  ten  jears  before  the  death  of  the  testator.  She  rendered 
Bome  service  at  irregular  intervals  afterward,  but  of  course  this 
could  not  come  within  a  contract  for  continuous  service.  So  much 
of  the  claim  as  would  be  due  upon  a  quantum  meruit,  before  the 
appellant's  marriage,  is  barred  by  the  statute  of  limitisitions,  and 
thus  the  claim  is  left  without  any  adequate  support  of  testimony 
to  sustain  it.  There  was  other  testimony  of  declarations  and  ad- 
missions by  the  decedent,  but  none  of  it  relieves  the  case  of  the 
radical  difficulties  wo  have  indicated.  It  was  of  the  tisual  kind 
idways  found  in  such  cases.  None  of  the  declarations  were  made 
to  the  appellant  or  in  her  presence.  Some  were  expressions  of 
gratitude  for  the  services  of  the  appellant,  and  some  were  expres- 
sions of  an  intent  to  provide  for  her  at  testator's  death.  In  so  far 
as  they  related  to  services  rendered  in  the  past,  they  could  not  con- 
stitute a  contract  relation;  they  were  at  most  but  the  assertions  of 
an  intent  to  make  a  testamentary  provision,  and  this  of  course  de- 
pended upon  the  mere  will  of  the  testator.  He  did  make  some 
small  provision  for  the  appellant  in  that  way,  and  so  far  as  that 
circumstauce  is  an  indication  of  the  testator's  intent  in  all  he  had 
said,  it  disproves,  instead  of  proving,  the  theory  that  he  supposed 
he  was  under  a  contract  obligation. 

The  case  comes  almost  literally  within  the  decision  of  this  court 
m  Pollock  V.  Bay,  85  Penn.  St  428.  Thus  on  page  432  we  said:  ''  It 
the  declarations  had  been  to  the  eflfect  that  if  the  plaintiff  would 
remain  with  him  until  his  death  he  would  then  do  well  by  her,  or 
pay  her  wages,  there  would  be  some  plausibility  in  the  contention 
that  there  was  a  mutual  contract;  she  to  serve  him  until  his  death, 
and  he  either  to  provide  for  her  by  will  or  pay  her  wages.  It  might 
possibly  have  been  sustained  under  fche  case  of  Thompson  v.  Stevens, 
71  Penn.  St.  161.  This  was  not  however  pretended  to  have  been 
the  contract.  Had  she  remained  until  his  death  it  might  perhaps 
have  been  implied.  But  in  point  of  fact  she  left  his  service  ten  years 
before  his  death.  There  was  no  engagement  on  her  part  to  remain 
a  day.  She  might  have  left  immediately,  and  her  case  would  have 
stood  as  strong  on  the  evidence  as  it  is  now." 

In  Qraham  v.  Oraham^s  Et^ts,  34  Penn.  St.  475,  we  held  that 
the  parol  contract  of  a  decedent  to  give  the  plaintiff  a  certain  por- 
tion of  his  estate  in  consideration  of  services  rendered,  even  if  ca- 
pable of  being  enforced,  can  only  be  when  clearly  proved  by  direct 
and  positive  evidence,  and  where  its  terms  are  definite  and  certain. 
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The  teetimoay  in  that  case  was  quite  as  express  and  positive  as  in 
this.  As  to  the  length  of  service  it  was  very  definite^  but  as  to 
the  oompensation  it  was  indefinite  and  uncertain,  and  for  that  rea- 
son chiefly  it  was  held  to  be  insufficient  to  sustain  the  claim. 

Claims  of  this  nature  against  dead  men's  estates,  resting  entirely 
in  parol,  based  largely  upon  loose  declarations,  presented  generally 
years  after  the  services  in  question  were  rendered,  and  when  the 
lips  of  the  party  principally  interested  are  closed  in  death,  require 
the  closest  and  most  careful  scrutiny  to  prevent  injustice  being 
done.  We  cannot  too  often  repeat  [the  cautions  we  have  so  fre- 
quently uttered  upon  this  subject,  and  we  feel  that  the  present 
occasion  is  one  which  demands  both  ^their  repetition  and  their 
application. 

The  decree  of  the  court  below  is  affirmed,  and  the  appeal  is  dis 
missed  at  the  cost  of  the  appellant. 

D$cr$e  affirmed. 


NxroBNT  y.  WOLVl. 

an  Penn.  St.  471.) 

SkUftU  offroMidi — Mi  of  aiwther  ^promiie  to  indmnnifff. 

An  onl  pramifle  to  indemnify  one  if  he  will  become  secniitj  for  a  third 

is  within  the  statate  of  frauds.* 

ASSUMPSIT.    The  opinion  states  the  case.    The  defendant  had 
judgment  below. 

F.  F.  Bathermel,  Jr.,  for  plaintiff  in  error* 

Lewis  Siov&r,  for  defendant  in  error. 

STBBBEn,  J.  If  the  verbal  agreement,  which  plaintiff  offered 
to  prove,  is  within  the  supplement  of  1855  to  the  statute  of  frauds 
and  perjunes,  there  was  no  error  in  rejecting  the  testimony,  nor  in 
entering  judgment  of  nonsuit  The  supplement  declares:  **  No 
action  shall  be  brought  whereby  *  *  *  to  charge  the  defend- 
ant upon  any  special  promise  to  answer  for  the  debt  or  default  of 

*To  same  effect,  May  v.  WilUaim  (61  Miss.  125),  48  Am.  Bep.  80;  eanim, 
And&non  v.  Spenee  (72  Ind.  816),  87  Am.  Bep.  162. 
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another,  anless  the  agreement  upon  which  such  action  shall  be 
brought  or  some  memorandum  or  note  thereof  shall  be  in  writing 
and  signed  by  the  party  to  be  charged  therewith^  or  some  other 
person  by  him  authorixed.'^    P.  L.  808. 

Plaintiff  ga^e  in  evidence  the  record  of  two  judgments  in  faTor 
of  the  First  National  Bank  of  Ravenna^  one  dated  January,  I8769 
against  Powers  A  Oo.,  and  the  other,  March,  1877,  against  himself 
as  bail  for  stay  of  execution  on  the  first-mentioned  judgment  He 
then  offered  to  prove,  in  substance,  that  in  February,  1876,  de- 
fendant Wolfe  requested  him  to  become  bail  for  stay  of  execution; 
and  in  consideration  of  his  agreeing  to  do  so,  promised  and  under- 
took to  indemnify  and  save  him  ''  harmless  from  any  loss  or  lia- 
bility, and  from  paying  any  thing  by  reason  of  his  so  going  seca- 
rity ; "  that  relying  on  said  promise  and  undertaking  of  defendant, 
he  did  become  bail  for  stay  of  execution  on  the  judgment  againat 
Powers  &  Oo.  This  offer  was  objected  to  on  the  ground  that  the 
agreement  was  not  in  writing  as  required  by  the  statute,  and  the 
proposed  testimony  was  excluded  by  the  court  In  the  same  con- 
nection it  was  admitted  that  Powers  &  Co.  became  insolvent;  that 
plaintiff  was  compelled  to  pay  the  judgment,  then  amounting  to 
$1,499.74,  and  that  defendaoit,  though  often  requested,  had  not 
paid  any  portion  thereof.  The  question  thus  presented  is,  whether 
the  alleged  agreement  which  plaintiff  was  not  permitted  to  prove 
is  within  the  clause  of  the  supplement  above  quoted. 

The  clause  in  question  is  copied,  substantially,  from  the  fourth 
section  of  the  English  Statute  29  Oharles  TI,  chap.  3,  which  with 
slight  changes  in  phraseology,  has  been  generally  adopted  in  this 
country.  During  the  more  than  two  centuries  since  its  original 
enactment,  the  construction  of  this  section,  and  its  application  to 
various  forms  of  contract,  have  been  constantly  the  subject  of  con- 
tention; and  on  no  question,  perhaps,  has  there  been  greater  diver 
sity  and  contrariety  of  judicial  decision,  in  this  as  well  as  in  the  parent 
country.  Cases  of  real  or  apparent  hardship  have  repeatedly  led  courts 
to  put  a  strained  and  unnatural  construction  on  what  appears  to  be  a 
plain  and  easily  comprehended  act,  passed  for  the  purpose  of  prevent- 
ing the  commission  of  fraud  and  perjury.  If  time  would  permit  a 
review  of  the  many  conflicting  and  irreconciliable  decisions  that  from 
time  to  time  have  been  rendered,  and  the  refined  distinctions  uppn 
which  they  have  been  based,  would  be  interesting;  but  the  under- 
taking would  be  too  great,  and  withal  not  specially  profitable. 
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It  18  yery  evident  that  the  statute  was  not  intended  to  apply  ex- 
cept in  cases  where,  in  addition  to  the  promisor  and  promisee, 
there  is  also  a  third  party  to  whose  debt  or  undertaking  the  agree- 
ment of  the  promisor  relates,  and  not  even  then  unless  the  liability 
of  the  third  party  continnes.  In  other  words,  the  agreement,  to  be 
within  the  pnrriew  of  the  statute,  must  in  a  certain  sense  be  a  col- 
lateral and  not  an  original  undertaking.  Independently  of  the 
debt  or  liability  of  the  third  party,  there  must  of  course  be  a  good 
oonsideration  for  the  collateral  or  subordinate  agreement,  such  for 
example  as  a  benefit  or  advantage  to  the  promisor  or  an  injury  to 
the  promisee.  It  is  difficult,  if  not  impossible,  to  formulate  a  rule 
by  which  to  determine  in  every  case  whether  a  promise  relating 
to  the  debt  or  liability  of  a  third  person  is  or  is  not  within  the 
statute;  but  as  a  general  rule,  when  the  leading  object  of  the  prom- 
ise or  agreement  is  to  become  guarantor  or  surety  to  the  promisee, 
for  a  debt  for  which  a  third  party  is  and  continues  to  be  primarily 
liable,  the  agreement,  whether  made  before  or  after,  or  at  the  time 
with  the  promise  of  the  principal,  is  within  the  statute,  and  not 
binding  unless  evidenced  by  writing.  On  the  other  hand,  when 
the  leading  object  of  the  promisor  is  to  subserve  some  inter- 
est of  purpose  of  his  own,  notwithstanding  the  effect  is  to  pay  or 
discharge  the  debt  of  another,  his  promise  is  not  within  the  statute. 

As  was  said  by  Mr.  Justice  Strokg  in  Maule  v.  BuckneU,  50. 
Penn.  St.  39,  52, ''  it  is  undoubtedly  true  that  a  promise  to  answer 
for  the  debt  or  default  of  another  is  not  within  the  statute,  unless 
it  be  collateral  to  a  continued  liability  of  the  original  debtor.  If  it 
be  a  substitute,  an  agreement  by  which  the  debt  of  another  is  ex- 
tinguished, as  where  the  creditor  gives  up  his  claim  on  his  original 
debtor,  and  accepts  the  new  promise  in  lieu  thereof,  it  need  not  be 
in  writing.  And  as  the  cases  referred  to  show,  it  may  be  unaf- 
fected by  the  statute,  though  the  original  debt  remains,  if  the 
promisor  has  received  a  fund  pledged,  set  apart,  or  held  for  pay- 
ment of  the  debt.  But  except  m  such  cases,  and  others  perhaps 
of  a  kindred  nature,  in  which  the  contract  shows  an  intention  of 
the  parties  that  the  new  promisor  shall  become  the  principal  debtor, 
and  the  old  debtor  become  but  secondarily  liable,  the  rule,  it  is  be- 
lieved, may  be  safely  stated,  that  while  the  old  debt  remains  the 
new  must  be  regarded  as  not  an  foriginal  undertaking,  and  there- 
fore within  the  statute.  At  least  this  may  be  stated  as  a  principle 
generally  accurate.    In  Wms.  Saund.  211,  note,  it  is  said:     ^The 
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question  whether  each  particular  case  comes  within  the  clause  of 
the  statute  or  not,  depends  not  on  the  consideration  for  the  prom- 
ise, but  on  the  fact  of  the  original  party  remaining  liable,  coupled 
with  the  absence  of  any  liability  on  the  part  of  the  defendant  or 
his  property,  except  such  as  arises  from  his  express  promise.'  ** 

If  one  says  to  another,  '^  deliver  goods  to  A.  and  I  will  pay  yon,''  the 
verbal  promise  is  binding,  because  A.,  though  he  receives  the  goods,  is 
not  responsible  to  the  party  who  furnishes  them.  But,  if  instead  of 
saying,  '*  I  will  pay  you,"  he  says, "  I  will  see  you  paid,"  or  "  I  will  pay 
you  if  he  does  not,"  or  uses  words  equivalent  thereto,  showing  that 
the  debt  is,  in  the  first  instance,  the  debt  of  A.,  the  undertaking  is 
collateral,  and  not  valid  unless  in  writing.  In  these  latter  cases,  the 
same  consideration,  viz. :  the  consideration  of  the  promise  of  the  prin- 
cipal is  a  good  consideration  for  the  promise  of  the  surety  or  collateral 
promisor.  The  credit  is  given  as  well  upon  the  original  consideration 
of  the  principal  as  the  collateral  promise  of  the  surety,  and  is  a  good 
consideration  for  both.  Nelson  v.  Boynton,  3  Mete.  396,  400;  8.  a, 
37  Am.  Dec.  148.  Other  applications  of  the  principles  above  stated 
might  be  suggested,  but  it  is  nnnecessary  to  do  so. 

In  the  case  before  us  the  only  consideration,  for  the  alleged 
agreement,  disclosed  by  plaintiffs  offer,  is  the  disadvantage  to  him, 
the  risk  he  incurred  by  becoming  bail  for  stay  of  execution  on  the 
judgment  against  Powers  &  Co.  If  they  failed  to  pay  their  debt, 
then  in  judgment,  at  the  expiration  of  the  stay,  he  thereupon 
became  fixed  for  the  amount  thereof.  In  consideration  of  the  risk 
or  contingent  liability  thus  assumed  by  plaintiff  at  defendant's  re- 
quest, the  latter  promised  and  agreed  to  pay  the  judgment  or  see 
that  it  was  paid  by  Powers  &  Co.,  and  thus  save  plaintiff  from  the 
necessity  of  paying  the  same.  In  other  words;  defendants  specially 
promised,  for  a  good  and  valid  consideration,  to  answer  for  the  de- 
fault of  Powers  &  Co.,  in  not  paying  .the  judgment  at  expiration  of 
the  stay.  Such  is  the  nature  and  character  of  the  agreement  on 
which  plaintifif  claimed  to  recover,  and  it  appears  to  come  within 
the  letter  as  well  as  the  spirit  of  the  clause  under  consideration.  If 
it  is  not  an  agreement  to  answer  for  the  debt  or  default  of  Powers 
&  Co.,  it  would  be  difficult  to  say  what  it  is.  Their  liability  to 
the  bank  still  remained.  The  only  consideration  moving  between 
the  promisor  and  promisee,  as  claimed  by  the  latter,  is  the  risk  he 
incurred  m  becoming  bail  tor  Powers  &  Co.  There  is  no  testi- 
mony, nor  was  any  offered,  to  show  that  defendant  had  any  per- 
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flonal  interest .  in  the  judgment  on  which  bail  was  entered,  or  thafe 
he  held  property  or  funds  that  should,  have  been  applied  to  the 
payment  thereof.  So  far  as  appears,  it  was  the  proper  debt  of 
Powers  &  Oo.,  and  the  substance  of  defendant's  agreement  is  that^ 
he  would  see  that  they  paid  it;  and  if  they  failed  to  do  so,  he  would 
pay  it  for  them.  It  was  literally  a  promise  to  answer  for  the  de^ 
fault  of  Powers  &  Co.  Plaintiff's  liability  as  bail  for  stay  was 
merely  collateral  to  the  debt  in  judgment,  and  had  in  contempla- 
tion nothing  but  the  payment  thereof  to  the  bank. 

Without  pursuing  the  subject  further,  we  are  satisfied  the 
alleged  promise  of  defendant  is  within  the  statute,  and  cannot  be 
enforced,  because  it  is  not  in  writing.  Our  own  cases  are  in 
accord  with  this  view.  AUshotMe  t.  Ramsay,  6  Wheat.  331;  s.  0., 
37  Am.  Dec.  417;  Shoemaker  y.  Xing,  40  Penn.  St.  107;  Miller  y. 
Long,  45  Penn.  St.  350;  Maule  v.  BucknM,  supra;  Tovmsend  y. 
Long,  77  Penn.  St.  143;  8.  c,  18  Am.  Rep.  438. 

The  object  of  the  statute  is  protection  against  **  fraudulent  prac* 
tices  commonly  endeavored  to  be  upheld  by  perjury,"  and  it  should 
be  enforced  according  to  its  true  intent  and  meaning,  notwith- 
standing cases  of  great  hardship  may  result  therefrom.  There 
never  was  a  time  in  the  history  of  our  jurisprudence  when  the 
necessity  for  such  a  statute  was  greater  than  now,  when  persons  in 
interest,  as  well  as  parties  to  the  record,  are  generally  competent 
witnesses.  Judgment  affirmed. 

Reed  t.  Gbekbe. 

Oil  Penn.  St.  480.) 
PartnertMp  —  UabiHty  of  one  alleging  thcU  he  it  partner. 

Que  obtaiiiii^  goods  from  another  on  the  representation  that  he  is  a  member 
of  a  firm,  is  liable  therefor  as  a  partner,  without  regard  to  the  terms  of  the 
,  partnership,  and  even  although  there  is  no  partnership. 

ASSUMPSIT.  The  head-note  shows  the  point.  The  plaintiff  bad 
judgment  below. 

X.  C.  McMurtrie  and  Th.  J.  Diehl,  for  plaintiff  in  error. 

Richard  P.  White,  Charles  L.  Lockwood  and  Joseph  A.  Sinn, 
for  defendant  in  error. 
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Gordon,  J.  For  the  porpofieB  of  this  case  we  muBt  aasume  that 
the  agreement  dated  29tix  October,  1878,  between  Beed,  Gnme  & 
Co.  and  John  B.  Watson,  did  not  constitute  the  latter  a  member 
of  that  firm;  the  court'  below  so  ruled,  and  as  this  ruling  cannot  be 
reviewed  on  the  present  writ  of  error  it  must  stand  as  the  law  of 
this  case.  It  is  certain  however  that  that  agreement  did  not  con- 
clude Oharles  W.  Eremer,  the  plaintiff  below,  for  he  was  at  libertjr 
to  prove  aliunde  the  fact  of  the  partnership  as  he  alleged  it  to  be, 
and  that  without  regard  to  how  the  parties  had  aifranged  their 
affairs  between  themselves.  The  partnership  might  be  established 
by  the  several  admissions  of  all  those  who  were  alleged  to  compose 
i^  or  by  the  admissions  of  one,  and  the  acts  and  declarations  of  the 
others.  Welsh  t.  Speahman^  8  W.  &  S.  257;  Taylor  v.  Henderson, 
17  S.  &  B.  453;  Johnston  t.  Warden,  3  Watts,  101.  Nor  does  it  at 
all  affect  this  right  of  proof  by  the  plaintiff,  that  there  were  in  fact 
articles  of  co-partnership  between  the  defendants.  WiddifiM  v. 
WiddifiOd,  2  Bin.  245;  Edwards  v.  Tracy,  62  Penn.  St  374. 
Kremer  had  nothing  to  do  with  the  agreements  of  Beed,  Orane  & 
Co.,  written  or  oral,  nor  was  he  bound  by  them.  Neither  would  it 
make  any  difference  that  in  fact  there  was  no  such  partnership,  if 
the  defendants  represented  themselves  as  such  to  the  plaintiff,  and 
thereby  obtained  his  goods.  Oiven  v.  Albert,  5  W.  ft  S.  338. 
Kremer  was  undoubtedly  a  competent  witness  to  prove  the  acts 
and  declarations  of  Watson,  and  so  were  Beed  and  Crane.  What 
they  said  could  not  be  introduced  to  make  him  a  member  of  their 
firm,  but  there  is  no  reason  why  they  could  not  be  used  as  wit- 
nesses to  prove  what  he  said  concerning  his  own  relationship  to 
that  firuL  It  is  possible  that  they  might  be  estopped  by  the  agree- 
ment of  the  29th  of  October,  1878,  but  Eremer  was  not,  and  the 
partners  might  certainly  be  used  to  show  that  that  agreement,  as 
to  third  persons,  was  but  a  sham,  and  did  not  truly  represent  the 
status  of  the  parties.  The  learned  counsel  for  the  defendants  seems 
to  think  that  we  must  treat  this  contract  as  fixing  absolutely  the 
position  of  the  defendants,  ^e  says:  ^'  If  a  stranger  proposes  to 
prove  actual  partnership,  as  a  fact,  he  is  bound  by  what  was  the 
actual  contract.''  This  proposition  is  true  enough  in  the  abstract, 
but  false  as  to  the  case  in  hand.  If  a  stranger  undertakes  to  show 
the  position  of  certain  persons  as  partners  inter  se,  and  there  be 
articles  of  co-partnership,  doubtless  such  articles  woald  be  the  best 
evidence,  though  even  this  not  absolutely,  but  prima  facie  onlv. 


FEBKUAKY  TERM,  l»bti.  297 

Di^  T.  New  England  Life  Insonaoe  Compaax* 

Bat  when  a  partnenhip  is  to  be  established,  not  as  affecting  those 
who  may  chance  to  compose  it,  but  others  with  whom  they  hare 
had  dealing,  the  case,  as  we  have  seen,  is  yery  different  It  would 
indeed  work  serious  injustice  to  hold  that  one  dealing  with  a  firm 
must  be  bound  by  a  secret  agreement  of  partnership  of  which  he 
may  haye  had  no  preyious  knowledge,  or  which,  eyen  if  known, 
may  not  embrace  all  the  members  of  the  company,  or  set  forth  cor* 
rectly  their  seyeral  interests  or  liability.  We  cannot  entertain  a 
proposition  such  as  this,  or  adopt  it  as  containing  a  true  exposition 
of  the  law  goyeming  a  case  like  that  in  hand.  What  we  haye 
already  said  disposes  of  the  principal  assignment  of  enx>r,  and  the. 
others  require  but  little  attention. 

[Omitting  them.] 

The  judgment  of  the  court  below  is  affirmed. 

JudgmmU  affirm^i. 


Dat  t.  Nbw  Ekglakb  Life  ImxrBAKOM  Ooxpavt. 

(lU  PMm.  St.  lorj 

Jn9wr(mce  —  lifB-^attaehmewL 

A  pqH^  of  life  insuruice,  payable  to  the  legal  repTesentatlTes  of  the  iii8iired» 

is  not  subject  to  attachment  during  his  life. 

ATTACHMENT.     The   head-note  shows  the  case.     The  de- 
fendant as  garnishee  had  judgment. 

F.  F.  Brightly,  for  plaintiff  in  error. 

Samuel  0.  Perkins  and  Lewis  Stover,  for  defendants  in  error. 

Obebk,  J.  The  wife  of  the  assured  haying  died  during  his  life, 
the  fund  attached  may  be  regarded  as  if  it  were  due  upon  an  ordi- 
nary policy  payable  upon  the  death  of  the  assured.  This  policy 
was  not  in  any  circumstances  payable  to  the  assured  himself,  nor 
to  any  one  during  his  life.  It  was  only  payable  after  his  death, 
and  as  it  was  neyer  assigned  it  was  payable  only  to  his  executors  or 
administrators.  No  title  to  haye  the  fund  eyer  existed  except  in 
the  legal  representatiyes  of  the  deceased.  No  action  could  by  any 
possibility  have  been  maintained  for  the  recoyery  of  the  money  by 
Vol.  LYI  — 88 
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the  deceased  in  his  lifetime,  nor  by  any  other  persons  except  upon, 
the  condition  that  he  had  first  died.  His  death  was  simply  and 
absolutely  indispensable  to  the  existence  of  any  right  of  action  on 
the  policy.  More  than  this,  if  the  assured  had  voluntarily  surrcn. 
dered  the  policy  at  any  moment  before  his  death,  or  if  it  had  be- 
come forfeited  by  breach  of  condition,  no  right  of  action  would 
ever  have  existed,  even  in  his  legal  representatives.  Still  more,  at 
no  time  during  his  life  could  the  proceedings  upon  the  attachment 
have  been  brought  to  final  judgment  in  favor  of  the  attaching 
creditor,  because  it  could  never  be  known  until  the  death  of  the 
assured  had  actually  transpired  whether  any  money  would  become 
due  upon  the  policy.  The  law  regarding  attachments  contemplates 
and  provides  for  actual  proceedings  resulting  in  judgment  for  one 
party  or  the  other,  not  for  an  entire  suspension  of  proceedings  for 
an  ifadefinite  and  uncertain  period.  A  policy  effected  at  the  age  of 
twenty-one,  payable  at  death,  might  not  become  payable  in  fact 
for  sixty  or  more  years.  Can  it  be  that  an  attaching  creditor  upon 
such  a  policy  could  demand  the  judgment  of  a  court  against  the 
company  as  garnishee,  payable  at  the  death  of  the  assured,  or  as  an 
alternative  claim  that  the  court  should  suspend  all  proceedings 
until  the  assured  shall  die?  It  is  incredible.  No  judgment  could 
be  given  in  advance  of  death  because  no  court  could  possibly  know 
for  what  amount  the  judgment  should  be  rendered,  nor  whether>^ 
any  amount  would  ever  become  due.  On  the  other  hand,  an  order 
to  suspend  proceedings  during  the  life  of  the  assured  is  so  entirely 
at  war  with  the  whole  theory  of  legal  process  to  enforce  remedies^ 
so  unheard  of  in  the  practice,  that  it  has  neither  precedent  to  sus*. 
tain  it  nor  any  sound  principle  to  sanction  it 

But  apart  from  these  objections,  which  seem  to  be  insuperable, 
at  the  very  first  moment  when  the  money  does  become  due  on  such 
a  policy  as  this,  it  is  due,  and  belongs  to  the  legal  representatives  of 
the  assured,  and  is  of  course  assets  in  their  hands  for  the  payment 
of  all  his  debts.  There  is  not  a  single  instant  of  intervening  time 
after  his  death,  and  before  the  rights  of  his  representatives  accrue,  • 
during  which  a  previously  issued  attachment  can  fasten  upon  the 
fund  upon  the  theory  that  it  is  his.  While  it  is  his  in  the  senso* 
that  his  representatives  may  have  it  derivatively  from  him,  their 
title  to  ic  is  peculiar  to  themselves,  and  immediately  and  necessarily 
enures  to  the  benefit  of  all  who  are  interested  in  the  decedent's  es* 
tat.e,  whether  as  creditors  or  distributees* 
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It  is  argaed  that  a  life  policy  is  assignable  by  the  assured,  and 
therefore  ought  to  be  regarded  as  attachable  as  his.  The  argument 
is  not  sound,  regarded  even  as  a  general  proposition,  because  things 
are  not  necessarily  attachable  because  they  are  assignable.  Almost 
every  form  of  property  or  right,  whether  in  esse  or  in  posse^  is 
assignable.  But  many  things  are  not  attachable  though  they  are 
in  present  existence.  Thus  wages  of  labor  and  money  in  the  hands 
of  an  o£Bcer  of  the  law  are  not  attachable,  the  one  by  force  of  a 
statute  and  the  other  under  the  decisions  of  the  courts.  So  a 
balance  of  money  due  to  a  defendant  under  the  exemption  law, 
and  in  the  hands  of  his  attorney  is  not  attachable.  Oery  v.  Bhr^ 
goody  7  Cas.  329;  nor  an  executor's  commissions.  Adams^  Appeal, 
47  Penn.  St.  04;  nor  the  fees  due  a  public  officer.  Hutchinson  v. 
Oonnley,  48  Penn.  St.  270;  nor  money  granted  by  the  State  for 
losses  during  the  war.  Oillan  v.  Gfillan,  55  Penn.  St.  430.  Other 
cases  might  be  mentioned,  but  it  is  unnecessary.  Deginiher^s 
Appeal,  83  Penn.  St.  337,  was  cited,  but  it  has  no  application.  It 
decided  nothing  more  than  that  the  husband,  as  a  distributee  of  his 
wife's  estate,  was  entitled  to  his  share  of  the  proceeds  of  a  policy 
effected  by  her  on  his  life,  .and  she  having  died  first  his  representa- 
tives were  entitled  to  receive  his  share  upon  his  death.  The  deci- 
sion was  in  entire  conformity  with  the  principles  above  stated; 

Judgment  u firmed. 


Pabdeb  v.  Maakul 

(lllPeoD.  St.  MS.) 
Baretg — partnerMp — good  faith  —  appTopriaiion  ofpaytMnU. 

A.,  B.  and  C.  were  partners  in  the  banking  business,  and  C.  managed  the  bosi* 
ness.  B.,  sospecting  C.  of  irregularities  and  discrepancies,  bat  without  com- 
municating his  suspicions  to  A.,  refused  to  continue  the  connection  unless  A. 
would  indemnify  him  against  C.'s  acts  and  omissions.  A.  thereupon  execu- 
ted a  hond  to  him  for  such  indemnity.  It  was  afterward  discovered  that  C, 
both  before  and  after  the  execution  of  the  bond,  liad  overdrawn  and  misap- 
propriated the  firm  monejrs.  These  sums  were  in  part  repaid  by  C,  without 
specific  appropriation.  Held  (1),  that  the  bond  was  enforceable;  (2),  that 
C.'s  payments  must  be  appropriated  to  the  over  drafts  in  the  order  of  time» 
without  reference  to  the  bond. 
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COVENANT.    The  opinioii  states  the  facts.    The  plaintiff  had 
judgment  below. 

Hood  Oilpin,  Bernard  CHlpin  and  Oluu.  Oilpin,  for  plaintiff  in 
error. 

B.  0.  MeMurtrie,  for  defendant  in  error. 

Clabk,  J.  In  the  year  1867,  Ario  Pardee,  (}eorge  B.  MarUe 
and  W.  A.  M.  Grier,  were  aasuciated  as  partners  in  the  banking 
business,  under  the  name  of  Pardee,  Markle  ft  Grier;  of  which  firm 
Orier  was  the  managing  partner.  In  1880,  Markle  haying  some 
reason  to  suspect  that  Grier  was  acting  unfairly  toward  himself 
and  Pardee,  in  the  management  of  their  partnership  affairs,  refused 
to  continue  the  business  after  the  31st  of  December  of  that  year, 
unless  he  was  indemnified  against  any  loss  that  might  be  sustained 
after  that  date,  by  reason  of  the  conduct  of  Grier.  Pardee  there- 
upon agreed  to  become  responsible  to  Markle,  for  the  acts  and 
omissions  of  Grier  in  the  conduct  of  the  business  from  1st  January, 
1881,  until  1st  Aprily  1881,  and  executed  and  delivered  to  Markle 
the  contract  of  indemnity,  which  is  the  subject  of  this  suit.  On 
the  1st  April,  1881,  Pardee,  Markle  &  Grier  dissolved,  Grier  retir* 
ing  from  the  firm,  and  thereafter  the  business  was  conducted  by 
Pardee  &  Markle. 

In  August,  1881,  upon  settlement  with  Barker  Brothers  ft  Co., 
of  Philadelphia,  and  the  First  National  Bank  of  New  York,  who 
had  been  correspondents  of  Pardee,  Markle  ft  Grier,  it  was  discov- 
ered that  Grier  had  drawn  and  applied  to  his  own  use  moneys  of 
Pardee,  Markle  ft  Grier,  as  follows:  From  Barker  Brothers  ft  Co., 
$28,730.67;  of  this  $15,385.67  had  been  appropriated  prior  to  1st 
January,  1881,  and  the  balance,  $13,345,  after  that  date,  and  before 
1st  April,  1881;  from  the  First  National  Bank  of  New  York,  $18,- 
505;  $6,926  prior  to  1st  January,  1881,  and  the  balance,  $11,579, 
after  that  date,  and  before  Ist  April,  1881.  The  total  amount 
therefore  drawn  by  Grier  prior  to  January,  1881,  was  $22,311.67, 
and  the  amount  afterward  drawn,  during  the  period  for  which 
Pardee  was  responsible  under  his  covenant  of  indemnity  was  $24,- 
924.  In  partial  repayment  of  these  overdrafts,  Grier,  on  30th 
June,  1881,  deposited  to  the  credit  of  Pardee  ft  Markle  with  Bar- 
ker Brothers  &  Co.,  $13,000,  and  on  4th  August,  1881,  with  the 
First  National  Bank  of  New  York,  $8,000. 
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The  Terdicty  ander  the  instruction  of  the  conrt  below,  was  in 
fsTor  of  the  plaintiff  for  $13,283.23,  the  full  amonnt  of  one-half  of 
the  oYerdrafts  between  Ist  January,  1881,  and  Ist  April,  1881, 
with  interest;  a  remittitur  was  afterward  filed  as  to  1681.99,  the 
amount  paid  pending  the  suit,  and  judgment  was  entered  for  $12,- 
551.24. 

At  the  trial  of  the  cause,  Pardee,  by  way  of  defense,  alleged  that 
the  execution  of  the  coyenant  of  indemnity  had  been  induced  by 
the  fraud  of  Markle;  that  Markle  was  at  the  time,  to  some  extent, 
aware  of  Orier^s  misconduct  in  the  affairs  of  the  firm,  and  that  he 
had  failed  to  inform  Pardee  of  the  fact,  as  in  good  faith  he  was 
bound  to  do,  and  that  the  covenant  was  thereby  altogether  ayoided. 
In  support  of  this,  the  defendant's  counsel  offerd  to  prove  by  Par- 
dee that  he  had  no  knowledge  or  suspicion  of  Oner's  conduct  in 
the  affairs  of  the  firm;  that  Markle  gave  him  no  information  con- 
cerning it;  that  if  he  had  known  or  suspected  it,  he  would  not 
have  made  the  covenant  to  indemnify  Pardee.  This,  it  was  con- 
tended, was  admissible,  because  it  already  appeared  by  the  evidence 
of  A.  M.  Eby,  a  clerk  in  the  banking  house  of  Pardee,  Markle  & 
Oner,  that  Markle  at  the  time  did  suspect  Orier,  and  knew  of 
some  alleged  '^irregularity,'' or  ''discrepancy"  in  the  account  of 
one  of  their  New  York  correspondents.  The  exercise  of  the  utmost 
good  faith  is  certainly  expected  between  partners  in  their  dealings 
with  each  other,  and  if  it  had  been  shown  that  Markle  fraudulently 
concealed  facts,  which  in  good  faith  he  should  have  communicated 
to  Pardee,  the  offer  might  have  been  received ;  but  there  was  no 
such  evidence.  It  is  very  clear  that  Markle  regarded  Orier  with 
suspicion;  but  of  this  Pardee  could  not  have  been  ignorant,  for  it 
was  upon  this  ground,  admittedly,  that  Markle  expressed  his  un- 
wiUingness  without  indemnity  to  continue  the  business.  There  is 
some  evidence  that  in  November,  1880,  there  was  an  alleged  dis- 
crepancy in  the  account  of  one  of  the  New  York  correspondents,  of 
which  Eby  informed  Markle,  but  it  was  spoken  of  as  a  mere  "dis- 
crepancy," which  had  not  been  investigated  or  explained,  and  if 
Eby  himself  had  any  suspicion  of  the  transaction  being  of  an  irreg- 
ulajr  and  fraudulent  character,  he  did  not  communicate  his  sus- 
picion to  Markle.  The  admitted  fact  however  that  Markle  declined, 
without  indemnity  from  Pardee,  to  continue  the  business  under 
Orier's  management,  was  the  plainest  possible  expression,  and  the 
clearest  notice  of  his  want  of  faith'  in  Orier,  and  that  Markle  had 


302  PENNSYLVANIA, 


Pardee  y.  Karkle. 


some  real  or  supposed  caase  of  suspicion  concerning  him.  Markle's 
instructions  to  Eby,  given  prior  to  his  taking  voyage  to  Europe  to 
look  after  his  interests,  and  regulating  his  conduct  with  the  cashier 
and  Grier,  were  given  in  the  presence  of  Pardee;  there  is  an  entire 
absence  of  proof  of  any  effort  or  intention  to  conceal  anything.  The 
assignments  of  error,  so  far  as  they  relate  to  the  exclusion  of  this 
evidence,  are,  we  think,  without  merit. 

The  defendant's  further  contention  is,  that  the  deposit  of 
tL3,000  with  Barker  Brothers  &  Co.,  30th  June,  1881,  and  of  $8,000 
with  the  First  National  Bank  of  New  York,  4th  August,  1881, 
already  referred  to,  were  applicable  in  his  relief  as  a  surety  to  the 
overdrafts  made  after  the  1st  January,  1881. 

It  can  not  be  doubted,  that  as  the  payments  by  Grier  were  volun- 
tarily made,  he  had  a  right  at  the  time  to  fix  the  terms  upon  which 
they  should  be  accepted,  and  a  subsequent  acceptance  would  neces- 
sarily have  been  subject  to  the  conditions,  he  might  then  have 
appointed.  He  had  a  clear  right,  in  the  first  instance,  to  apply 
these  payments  as  he  pleased,  but  he  does  not  appear  to  have  exer- 
cised or  to  have  attempted  to  exercise  that  right.  He  may  have 
intended  to  pay  the  overdrafts  for  which  Pardee  was  responsible, 
but  if  he  did  he  should  have  signified  that  intention  at  the  time, 
either  to  the  creditors  or  to  the  banks,  through  the  medium  of 
which  the  respective  payments  were  made.  The  intention  of  a 
debtor  in  such  a  case  may  be  manifested  by  express  direction^  or  it 
may  be  evidenced  by  circumstances  or  acts  which  will  demonstrate 
the  fact  as  plainly  as  words.  Here  however  nothing  whatever  was 
either  said  or  done,  and  no  circumstances  are  shown  from  which  an 
intention  to  apply  the  payments  specially  can  be  inferred. 

Nor  was  there  any  thing  shown,  as  to  the  source  or  fund  from 
which  the  payments  came,  which  would  connect  or  identify  them, 
or  either  of  them,  with  any  specific  or  particular  item  of  the  debt, 
so  as  thus  to  determine  and  direct  their  appropriation,  upon  the 
principle  that  where  money  has  come  from  a  particular  fund,  it 
must  be  applied  by  the  creditor  in  relief  of  the  source  from  which 
the  fund  arose.  As  therefore  there  was  no  actual  appropriation  by 
Grier,  the  debtor,  either  expressly  declared  or  to  be  inferred  from 
the  circumstances,  and  as  the  considerations  which  ordinarily  con- 
trol the  direction  of  the  creditor  are  entirely  wanting,  it  belonged 
to  Pardee  and  Markle,  under  some  restrictions,  to  apply  the  pay- 
ments in  their  own  interest.     It  is  plain  however  that  whatever 
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they,  or  either  them,  may  have  intended,  no  actual  s[>eciHc  appro- 
priation was  by  them  at  any  time  made,  and  the  right  being  thiHB 
lo8t  to  both  parties,  it  passes  to  the  law,  which  will  apply  the  pay- 
ments, according  to  the  intrinsic  justice  and  equity  of  the  case. 

Certain  established  rules  of  law  however,  have  been  found  by  ex« 
perience  to  lead  to  equitable  results.  One  of  these  is,  "  that  where 
there  are  items  of  debt  and  credit  in  a  running  account,  in  the  ab- 
sence of  specific  appropriation,  the  credits  will  ordinarily  be  ap^ 
plied  to  the  discharge  of  the  items  antecedently  due,  in  the  order 
of  the  account.''  Greenl.  Ev.  534;  or  as  stated  in  Souder  y. 
Schechterly,  91  Penn.  St.  83,  '^  each  item  of  payment  or  credit  is 
applied  in  extinguishment  of  the  earliest  items  in  the  account,  un- 
til the  whole  payment  or  credit  is  exhausted.''  The  rule,  it  is  true, 
is  subject  to  certain  exceptions,  but  the  case  in  hand  is  not  brought 
within  any  of  them.  So  ^' where  a  general  payment  is  made  with- 
out application,  by  either  party,  and  there  are  divers  claims,  some 
of  which  arc  but  imperfectly  and  partially  secured,  the  court  will 
apply  it  to  those  debts  for  which  the  security  is  most  precarious.'' 
Oieenl.  Ev.  534;  Reed  v.  Ward,  22  Penn.  St  144;  HoUister  y. 
Davis,  54  Penn.  St.  508;  Johnaon^s  Appeal,  37  Penn.  St  274. 

In  the  application  of  these  rules  of  law,  the  cases  which  hare 
been  adjudicated  in  this  court  are  in  some  respects  perhaps  incon- 
sistent with  the  cases  elsewhere,  but  they  are  in  no  sense  inconsist- 
ent with  each  other.  The  latter  rule  under  our  decisions,  as 
between  the  debtor  and  creditor  only,  will  ordinarily  prevail  over 
the  former,  wheneyer  the  interest  of  the  creditor  requires  that  it 
should.  Pierce  v.  Sweet,  33  Penn.  St  151,  but  not  to  the  prejudice  of 
a  surety,  who  may  insist  upon  an  appropriation  under  the  rule  first 
stated,  and  hold  himself  bound  or  discharged  accordingly.  Berg^ 
hau$  y.  Alter,  9  Watts,  386. 

Thus  in  Pierce  y.  Sweet,  supra,  it  was  held,  that  where  a  pay- 
ment is  made,  in  the  absence  of  any  appropriation  of  it  by  the 
parties,  the  law  will,  in  general,  apply  it  in  discharge  of  the  earliest 
liabilities  of  a  running  account,  but  if  by  so  doing  the  creditor  may 
lose  a  portion  of  his  account  unsecured  by  lien,  the  money  will  be 
first  applied,  to  the  account  thus  unsecured,  for  his  interest,  '' un- 
less," says  the  court,  '^  such  an  appropriation  would  be  to  the  preju- 
dice of  a  surety".  So  in  Berghaus  y.  Alter,  supra,  B.  having  pur- 
chased of  A.  at  different  times,  seyeral  bills  of  goods  at  six  months' 
credit,  gave  a  note  at  twelye  months,  with  0.  as  collateral  security 
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for  payment,  several  other  purchases  were  afterward  made  upon 
the  same  terms,  during  the  twelve  months,  and  subsequently  B. 
made  payments  on  account,  which  were  credited  generally  in  the 
books  of  A.  without  any  special  appropriation,  it  was  held  that 
such  payments  must  be  appropriated  to  the  payment  of  the  goods 
first  due,  and  in  relief  of  0.,  the  surety  In  the  note  of  B. 

Whilst  therefore  a  surety  cannot  require  a  general  payment  to  be 
applied  to  the  last  debt,  in  case  of  his  liability  for  it,  to  the  exola* 
sion  of  the  earlier  items  {SpeeU  y.  Oommonwealih,  3  W.  ft  S.  324), 
he  can  require  that  the  rule  shall  not  be  inverted  to  his  prejudice; 
that  it  shall  not  be  turned  against  him,  by  applying  the  payment 
to  the  last  item,  and  thus  leave  him  liable  on  the  earlier  ones. 
This  we  think  is  the  outcome  of  all  the  cases  in  this  court,  and  the 
cases  cited  by  counsel  of  the  plaintiff  in  error.  Pastnuuter' General 
V.  NarvM,  Gilpin,  106,  and  CommontaeaUh  v.  Seiizel,  9  W.  & 
S.  109,  are  not,  as  we  understand  them,  in  conflict  with  this  view; 
they  were  determined  on  other  grounds  already  intimated  in  this 
opinion. 

Applying  the  principles  stated  to  the  case  in  hand,  it  is  clear  that 
if  Pardee  had  been  surety  for  the  items  of  Grier's  defalcation,  prior 
to  Ist  January,  1881,  he  might  justly  have  complained,  if  the  rule 
of  appropriation  had  been  inverted  to  his  prejudice,  by  the  appli- 
cation of  the  deposits  to  the  item  subsequent  to  that  date;  but  his 
obligation  only  extended  to  the  later  items,  and  the  rule  of  appro- 
priation of  payments,  to  which  we  have  referred,  requires  that  the 
money  shall  be  applied  to  the  items  of  the  account,  in  their  order. 

It  is  of  no  legal  consequence  that  the  creditors  were  partners, 
and  that  their  interests  were  diverse;  the  rules  of  law  which  we 
have  stated  are  rules  of  general  application  and  the  justice  and 
equity  of  any  particular  case  are  more  likely  to  be  attained  by  an 
adherence  to,  than  a  disregard  of  them.  Pardee  voluntarily  added 
to  his  relation  of  partner  that  of  a  surety,  and  he  is  bound  accord- 
ingly. It  was  in  the  power  of  Grier  to  have  applied  the  money  in 
his  relief,  if  he  had  chosen  so  to  do;  he  has  not  done  so,  and  the 
law  defines  the  equities  of  the  parties  according  to  the  rules  stated. 

JudgmeiU  (ffirmed. 
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Mcuitr  mnd  mnafU-^negligene^    dangercua  moMns-^^negUgenM  nf 

'-"praximate  eaiue, 

Wliere  a  eompeteiii  fleryant  in  charge  of  an  engine  rona  an  engine  knowing  it 
to  be  dangefooB,  and  a  eo-serrant  is  thereby  injured,  the  master  is  not  liable.* 

ACTION  for  personal  injury  by  negligence.    The  opinion showi 
the  point.     The  plaintiff  had  judgment  below. 

/.  Oooie  Langstreei  and  J.  Fletcher  Budd,  for  plaintiff  in  error. 

Oeorge  8.  Graham,  for  defendant  in  error. 

OoRDOK,  J.  A  oareful  examination  of  the  nineteen  aarignments 
of  error  which  haye  been  presented  for  our  consideration  leads  us 
to  the  conclnaion  that  there  is  but  one  that  requires  serious  atten« 
tion.  The  one  to  which  we  refer  is  the  fourteenth,  and  inrolyea 
an  exception  to  that  part  of  the  charge  of  the  learned  judge  of  the 
court  below  which  reads  as  follows :  '  ^  The  second  point  made  by  the 
defendants  is  that  as  the  engine  was  run  by  the  engineer,  after  one 
of  the  clamps  had  broken,  without  an  order  from  the  superintend- 
ent,  this  would  be  negligence  of  a  co-laborer^  and  the  company 
would  not  be  responsible.  If  the  eyidence  satisfies  you  that  the 
machine  was  safe  with  two  clamps,  and  the  accident  happened  from 
the  use  of  one,  this  I  think  would  beamatter  of  law;  but  the  plain- 
tiff's effort  has  been  to  show  that  it  was  dangerous  with  both 
clamps  on.  If  you  should  therefore  believe  that  the  use  of  the  ma- 
chinery was  dangerous  with  either  one  or  two  clamps,  the  plaintiff 
would  not  be  defeated  because  it  was  more  dangerous  with  one.'' 
Whilst  the  well-established  principle  is  here  recognized  that  if  the 
plaintiff's  injury  was  caused  by  the  negligence  of  a  co-employee,  the 
employer  could  not  be  made  responsible  for  the  resulting  damage, 
yet  it  is,  at  the  same  time,  held  that  if  the  two  clamps  were  improper 
appliances,  and  the  machine  when  held  together  by  the  united 
strength  of  both  was  dangerous,  the  engineer  would  be  justified  in 

continuing  to  run  it  after  the  breaking  of  one  of  the  clamps.    But 

—  -  • 

*8ee  Con*  ▼.  JM.,  ttc,  B,  Co.,  81  N.  T.  206;  87  Am.  Bep.  401. 
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npon  whafc  kind  of  hypothesis  is  this  idea  founded?  The  court  seems 
to  have  entertained  the  opinion  that  as  the  machine  was  dangerous 
in  its  best  estate^  it  could  be  no  more  so  eren  when  crippled,  hence 
the  engineer  was  justified  in  continuing  its  use,  though  he  saw,  and 
ought  to  have  known,  that  it  was  about  to  go  to  pieces.  We  cannot 
understand  a  conclusion  of  this  kind^  for  if  the  two  clamps  were 
insuflScient  to  hold  this  four-ton  balance-wheel  to  its  place,  it  seems 
jto  us  that  any  one,  however  inexpert,  might  have  known  that  when 
one  had  broken  the  other  was  all  the  more  likely  to  be  unable  to 
support  the  additional  strain  that  must,  in  the  nature  of  things, 
come  upon  it. 

Beside  this,  we  do  not  understand  that  the  wheel  or  other  part 
of  the  driving  apparatus  was  dangerous.  The  only  fault  found 
with  this  balance  was  its  inclination  to  slip  slowly  along  its  shafts 
but  the  result  of  this  defect  was  not  regarded  as  likely  to  be  pro- 
dnctire  of  any  serious  consequence,  and  only  amounted  to  this, 
that  when  the  wheel  had  slipped  so  far  as  to  interfere  with  the  wall 
of  the  pit,  in  which  it  revolred,  it  must  be  driven  back  to  its  proper 
position.  The  design  of  the  damps  was  to  prevent  this  slipping, 
and  they  were  necessarily  subjected  to  a  great  strain,  and  the  dan- 
ger, as  the  result  proved,  lay  in  the  bursting  of  these  appliances. 
Now,  had  the  injury  to  the  plaintiff  occurred  in  the  breaking  of 
the  first  clamp  the  responsibility  would  have  rested  altogether  with 
the  defendant,  for  it  could  not  have  charged  its  engineer  with  a 
knowledge  of  the  unsafety  of  an  appliance  which  had  been  regarded 
as  suflScient  by  its  superintendent.  But  such  was  not  the  case; 
the  first  clamp  broke  in  such  a  position  that  it  did  no  injury;  nev- 
ertheless, that  breaking,  which  compelled  the  stopping  of  the  en- 
gine, and  a  removal  of  the  broken  iron  which  had  embedded  itself 
in  the  wall  of  the  pit,  gave  the  engineer  notice  of  two  things:  (1) 
That  as  the  whole  strain  which  had  been  borne  by  both  clamps 
must  now  come  upon  the  remaining  one,  he  might  expect,  and  that 
in  a  very  short  time,  a  recurrence  of  the  previous  accident.  (2) 
That  if  the  second  clamp  should  break  when,  by  the  revolution  of 
the  wheel,  it  was  above  the  edge  of  the  pit,  the  result  would  be  its 
violent  projection  into  the  open  mill  among  the  workmen.  Under 
such  circumstances  as  these  we  cannot  resist  the  conclusion  that 
the  proximate  cause  of  the  plaintiff's  injury  was  the  carelessness 
of  a  fellow-workman,  and  if  so,  the  defendant  cannot  be  charged 
with  the  resulting  damage.     We  cannot  perceive  that  Davis  him- 
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self  was  in  any  degree  negligent,  henoe  we  refuse  to  sustain  any  of 
the  assignments  of  error  which  assume  carelessness  on  his  part.  He 
was  attending  strictly  to  his  own  business;  he  was  neither  a  ma- 
chinist nor  engineer,  so  that  eren  had  he  known  of  the  breaking  of 
the  first  clamp  it  does  not  follow  that  he  would  have  been  aware  of 
the  slightest  danger.  He  had  a  right  to  rest  upon  the  supposition 
that  the  company's  engineer  was  a  person  qualified  for  the  position, 
and  that  he  would  not  negligently  run  his  engine  when  it  was  dau-< 
gerous.  But  if  he  has  suffered  by  the  default  of  that  fellow 
employee,  to  him  must  he  look  for  compensation,  and  not  to  the 
•ompany. 
The  judgment  is  reyersed  and  a  new  v$nir0  ordered. 

Judgment  rev$n6tL 
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(mPmn.  St.  80.) 
Imuranee^^flre — oeeupaney  ^-meature  of  proof, 

A  Imilding  was  insared  simpljr  as  "  oocapied,"  hy  a  "policy  oonditioned  to  be 
Toid  "  if  any  change  be  made  as  to  tenants  or  occapancjr.'*  Meld,  that  the 
policy  was  not  avoided  by  the  premises  becoming  unoccupied. 

Where  the  defense  to  an  action  on  a  policy  of  fire  insurance  is  that  the  insured 
purposely  burned  the  building,  the  proof  need  not  be  such  as  would  be  re* 
quired  to  justify  a  criminal  conviction  of  arson.* 

ACTION  on  a  policy  of  fire  insurance.    The  opinion  states  the 
points.    The  plaintiff  had  judgment  below. 

Wm.  H.  Kwmiz^  Ooffroth  dk  Buppel,  for  plaintiff  in  error. 

Vdleniine  Hay,  for  defendants  in  error. 

Tbukkbt,  J.  The  contract  of  insurance  was  upon  a  dwelling- 
house  with  store-room,  *'  occupied  by  a  tenant  for  dwelling  and 
store,"  and  contained  a  stipulation  that ''  if  any  change  be  made  as 
to  tenants  or  occupancy  of  these  premises,  without  being  notified 
to  this  company,  and  indorsed  upon  their  policy,  then  this  insur* 
ance  to  be  void."  It  was  also  agreed  that  if  the  premises  *^  be  so 
altered  or  appropriated,  applied  or  used,  to  or  for  the  purpose  of 

•See  MMd  v.  MuiUd  (52  Conn.  63),  6d  Am.  Bep.  554. 
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carrying  on  or  exercising  therein  any  trade,  business  or  vocation 
whicLy  according  to  the  by-laws,  added  conditions,  class  of  hazards 
or  rates  hereto  annexed,  would  increase  the  hazard,  unless  it  be  by 
the  consent  and  agreement  in  writing  of  this  corporation,  then  and 
from  thenceforth  so  long  as  the  same  shall  be  so  appropriated,  ap- 
plied or  used,  this  policy  shall  cease  and  be  of  no  force." 

At  the  time  of  the  fire  and  for  six  weeks  previous,  the  premises 
were  unoccupied.  There  was  no  alteration  or  change  of  use  after 
the  date  of  the  insurance.  Perhaps  the  risk  was  increased  when 
the  house  became  tenantless,  but  it  was  not  agreed  that  the  policy 
should  cease  when  use  or  occupancy  of  the  premises  ceased.  When 
the  tenant  moved  out  there  was  no  change  made  by  the  carrying 
on  of  any  trade,  business  or  vocation  on  the  premises,  nor  was 
there  any  change  as  to  tenants  or  occupancy.  No  condition 
or  provision  is  in  the  policy  relative  to  the  premises  being 
occupied.  Where  the  insurance  is  on  an  occupied  dwelling-house, 
without  more,  there  is  no  agreement  or  promise  that  it  shall  re- 
main occupied.  **  It  is  vain  to  argue  that  no  use  at  all  is  a  use  for 
other  purposes  than  those  for  which  the  building  was  used  when 
insured."  The  policy  did  not  bind  the  assured  to  any  use,  further 
than  that  when  used  it  should  be  only  as  a  dwelling-house  and 
store.     Insurance  Co.  v.  Douglas,  58  Penn.  St.  419. 

This  policy  contains  neither  warranty  nor  condition  that  the 
premises  should  be  occupied,  unless  upon  notice  the  assurer  should 
consent  to  their  becoming  vacant.  Hence  the  ruling  in  Insurance 
Co.  V.  Fromm,  100  Penn.  St.  347,  does  not  apply  to  this  case,  for 
in  that,  a  condition  of  the  policy  was:  '^  Any  building  insured  by 
this  policy,  becoming  vacant  or  tenantless  for  a  period  of  fifteen 
days,  notice  must  be  immediately  given  to  the  secretary,  and  his 
consent  obtained  thereto  in  writing,  otherwise  the  policy  shall  be 
void." 

The  first  and  second  assignments  are  not  sustained. 

Respecting  one  ground  of  defense  the  jury  were  instructed  that 
the  testimony  to  establish  the  fact  that  John  Usaw  burned  the 
house  must  be  as  strong  as  would  be  required  to  convict  him  in  a 
criminal  court  on  a  charge  of  arson.  That  we  think  was  error,  and 
for  that  only  must  the  judgment  be  reversed. 

The  doctrine  that  a  reasonable  doubt  of  guilt  is  to  work  an  ac- 
quittal does  not  apply  in  civil  issues;  in  these,  the  result  should 
follow  the  preponderance  of  evidence,  even  though  the  result  im- 
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pates  a  crime.  Whart  Ev.,  §  1246.  In  reference  to  this  rale  thas 
stated,  text-books  and  adjudications  differ,  and  it  would  be  difficult 
to  ascertain  on  which  side  is  the  greater  number.  Many  of  them, 
for  and  against,  are  cited  by  Dr.  Wharton,  and  we  are  content  to 
refer  to  them,  without  a  profitless  review,  or  a  reiteration  of  rea- 
sons leading  to  the  conclusion  adopted. 

In  a  civil  issue,  the  life  or  liberty  of  the  person  whose  act  is 
sought  to  be  proved  is  not  involved,  proof  of  the  act  is  only  perti- 
nent because  it  is  to  sustain  or  defeat  a  claim  for  damages  or  re- 
specting the  right  of  things.  When  the  act  imputes  a  crime,  the 
inculpatory  evidence  must  be  sufficient  to  overcome  the  exculpatoiy 
evidence  and  the  presumption  of  innocence,  otherwise  there  is  no 
preponderance  to  establish  the  fact.  That  presumption  is  due  every 
man  in  every  court,  and  when  it  is  alleged  that  he  has  done  a  dis- 
honest or  criminal  act,  the  presumption  weighs  in  his  favor.  In 
the  civil  issue  he  is  not  on  trial.  The  judgment  is  not  evidence 
that  he  is  guilty  of  crime.  The  act  affirmed  is  an  incident,  a  fact, 
to  be  proved  like  other  pertinent  facts.  For  instance,  in  this  case, 
had  the  insured  changed  the  tenancy  or  occupancy  of  the  premises 
without  notice  to  the  assurer,  proof  of  the  act  would  have  been 
competent,  and  the  fact  established  by  preponderance  of  evidence. 
If  a  man,  by  deceit,  fraudulently  obtains  insurance  on  a  building, 
by  like  evidence  hiff  act  may  be  established  to  avoid  the  policy;  if 
he  burns  the  insured  building,  the  same  rule  of  evidence  ought  to 
apply  when  it  is  proposed  to  prove  the  act  for  like  purpose. 

Wlien  considering  the  motion  for  a  new  trial,  the  learned  judge 
of  the  Common  Fleas  became  satisfied  that  he  had  misinstrncted 
the  jury  as  to  the  strength  of  evidence  required,  and  thought  the 
rale  in  Pennsylvania  is  indicated  in  Continent  Ins.  Co.  v.  DelpeucA, 
82  Penn.  St.  225,  where  it  is  said:  **  The  mere  fact  of  death  in  an 
unknown  manner  creates  no  legal  presumption  of  suicide.  Upon 
evenly-balanced  testimony  the  law  assumes  innocence  rather  than 
crime.  Preponderating  evidence  is  necessary  to  establish  the  lat- 
ter.'' But  he  held  that  the  error  was  immaterial,  for  the  reason 
that  the  evidence  would  not  warrant  a  finding  that  John  XJsaw 
burned  the  house.  That  was  not  his  view  of  the  evidence  at  the 
trial,  nor  of  the  able  counsel  for  the  plaintiff. 

A  glance  at  the  testimony,  without  comment,  reveals  there  was 
no  mistake  in  submitting  it  to  the  jury.  The  house  was  insured 
for  $2,300,  and  rented  for  $60  per  annum..    It  was  unoccupied. 
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was  fired  by  an  incendiary,  and  the  fire  was  first  obsenred  a  little 
after  midnight  on  Sunday  morning.  XJsaw  was  then  living  at  Har- 
risburg,  bat  oame  into  the  neighborhood  a  few  days  before  the  fire. 
.  One  witness  met  and  conversed  with  him  near  the  house  about 
nine  o'clock  on  Friday  evening,  when  he  said  he  was  going  to  Mor- 
gan's; he  did  not  go  then.  Some  time  after  the  fire  he  told  the 
same  witness  that  he  did  not  tell  the  truth  that  night,  and  then 
spoke  of  the  loss  of  his  pocket-book.  Two  witnesses  saw  him  at 
the  house  on  Saturday  afternoon;  one  of  the  two  heard  some  person 
.in  the  house,  and  after  the  fire  XJsaw  tried  to  persuade  him  that  he 
had  heard  no  one  in  the  house  that  afternoon.  Between  four  and  five 
o'clock  on  Saturday  afternoon  he  passed  the  toll-gate  and  inquired 
of  the  keeper  the  way  to  Johnstown,  and  went  the  way  as  directed. 
The  next  morning,  Sunday,  between  seven  and  eight  o'clock,  the 
keeper  of  the  same  toll-gate  saw  him  pass,  going  in  the  same  direc- 
tion as  he  went  on  the  afternoon  before,  but  he  did  not  speak. 

Ooncede  that  the  exculpatory  evidence  was  strong,  and  if  believed, 
established  an  alibi,  still  the  question  of  fact  was  for  the  jury. 
Judgment  reversed,  and  venire  facias  de  novo  awarded^ 
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(112PeDD.  St.  91J 

McuUr  and  wrvant — negkgenee — storing  dynamite, 

A  railroad  company  engaged  in  enlarging  a  tunnel  on  its  line,  constructed  a 
taiagazine  for  storing  dynamite  82  feet  from  the  main  line,  and  about  168 
rfeet  from  the  mouth  of  the  tunnel,  which  contained  a  stove  and  about  1,10(> 
pounds  of  dynamite.  An  explosion  took  place  from  an  unknown  cause,  kill- 
ing  one  of  the  company's  flagmen  standing  near  the  track.  HM,  that  the 
question  of  negligence  was  for  the  jury.* 

ACTION  for  death  of  plaintiflfs'  husband  and  father.     The  opin- 
ion  states  the  case.     The  defendant  had  judgment  below. 

Coffroth  <&  Ruppel,  Valentine  Hay  and  John  K  Scott,  for  plain- 
tiff in  error. 

W,  H.  Koontz,  for  defendant  in  error. 

♦  See  Powers  v.  Harlow  (58  Mich.  607),  51  Am.  Rep.  164. 


MARCH  TERM,  1886.  311 

Tissae  v.  Baltimore  and  Ohio  Baiiroad  Company. 

GoBDON,  J.  The  dynamite  magazine,  from  the  explosion  of 
which  Tissue  lost  his  life,  was  placed  in  the  position  which  it  occu- 
pied by  the  direction  of  Thomas  D.  Armstrong,  who  filled  the  posi- 
tion of  superintendent  of  the  work  at  the  tunnel,  and  in  this  he 
acted  under  the  instructions  of  Mr.  Yardly,  the  master  of  the  road. 
This  act  then,  so  far  as  it  concerned  subordinate  employees,  was 
by  the  corporation  itself,  and  cannot  be  attributed  to  any  of  the 
fellow-servants  of  the  deceased.  Frazer  v.  P&mnsylvania  B.  Co. 
38  Penn.  St.  102;  8.  c,  80  Am.  Dec.  467;  Patterson  v.  Pittsburgh 
£  Connellsville  R,  Co.,  76  Penn.  St.  389.  As  it  is  impossible  to  tell 
what  was  the  immediate  cause  of  the  explosion,  it  would  be  by  no 
means  fair  to  charge  it  to  the  negligence  of  any  one.  Nor  was 
Tissue  in  any  way  connected  with  the  magazine,  or  with  the  work 
for  which  it  was  used;  he  was  a  flagman  on  the  gray  el  train,  and 
with  that  train  and  its  hands,  Armstrong,  the  superintendent  of 
the  tunnel  work,  had,  according  to  his  own  testimony,  nothing  to 
do.  This  however  we  do  not  regard  as  a  material  point  in  the 
case,  for  the  determination  of  the  issue  rests  not  upon  the  resolu- 
tion of  the  question  whether  Tissue  was  or  was  not  a  co-employee 
with  .those  working  in  or  about  the  tunnel,  since  the  disaster,  as  we 
have  seen,  did  not  result,  so  far  as  is  known,  from  the  negligence 
of  any  one.  The  inquiry  is  rather  as  to  the  negligence  of  the  com- 
pany in  permitting  so  great  a  quantity  of  dynamite  to  be  placed  in 
such  a  position  that  an  accidental  explosion  of  it  might  result  in 
death  or  injury  to  its  servants. 

Whilst  it  is  true  that  the  master  does  not  warrant  the  absolute 
safety  of  those  whom  he  employs  to  do  his  work,  yet  as  we  held  in 
the  case  of  Green  and  Coates  Streets  Passenger  R.  Co*  v.  Bres^ 
mer,  97  Penn.  St.  103,  he  is  bound  to  take  heed  that  he  does  not 
through  his  own  want  of  care  expose  his  servant  to  unnecessary 
risks  or  dangers,  either  from  the  character  of  the  tools  with  which 
be  supplies  them,  or  the  place  in  which  he  requires  them  to  oper- 
ate. As  the  question  growing  out  of  what  is  here  stated  is  one  of 
fact,  it  can  only  be  determined  by  the  verdict  of  a  jury.  Ought 
the  company's  superintendent  to  have  known,  that  in  placing  the 
magazine  where  it  was  placed,  he  was  exposing  the  men  engaged  in 
operating  the  road,  as  well  as  others,  to  a  danger  to  which  they 
ought  not  to  have  been  exposed?  The  question  is  not  whether  he 
he  did  have  knowledge  of  the  peculiar  properties  of  the  material 
which  he  was  intrusted  to  handle,  for  his  ignorance  in  this  par- 
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ticular  would  be  no  excuse  for  the  company,  but  whether  the  agent 
thus  intrusted  ought  to  have  been  one  who  knew  that  dynamiie 
was,  from  its  nature,  liable  to  accidental  explosions  such  as  could 
not  be  ordinarily  foreseen  or  provided  against.  We  would,  indeed, 
be  unwilling  to  assume  that  either  Yardlev  or  Armstrong  knew 
that  he  was  subjecting  these  laboring  men  to  a  danger  so  frightfoL 
They  may,  like  the  men  themselves,  have  entertained  the  common 
idea,  that  dynamite  could  not  be  exploded  but  by  the  ordinary 
method  of  percussion.  But  aa  we  have  said,  this  ignorance,  if  ig- 
norance it  was,  will  not  excuse  the  company,  for  there  was  a  duty 
resting  upon  it  to  know,  as  far  as  it  was  possible  to  know,  the  char- 
acter of  the  material  which  it  placed  in  the  hands  of  its  agents.  In 
this  we  are  not  to  be  understood  as  pronouncing  upon  the  chemical 
characteristics  of  dynamite,  for  about  it  we  know  little  or  nothing, 
or  as  charging  negligence  on  the  company  or  its  agents.  The  act 
of  putting  the  magazine  where  it  was  may  have  been  prudent,  or 
at  least  not  unreasonably  imprudent,  and  the  explosion  may  have 
been  the  result  of  an  accident  which  no  ordinary  human  foresight 
could  provide  against,  hence  one  for  which  no  one  can  be  held  re- 
sponsible. But  however  this  may  be,  the  matter  is,  under  all  the 
evidence,  for  a  jury,  and  to  a  jury  it  must  be  referred. 

The  judgment  is  reversed,  and  a  new  venire  ordered. 

JudgmmU  reversed. 

GtBXSJXf  J.,  dissented. 


Abraham  y.  Mitohbll. 

(US  Pmn.  St.  no.) 
.^effoUaUe  ineirument'-implied  promise  to  reimburse  aceommodaUan  indereer. 

A.  sold  lumber  to  B.  for  0.,  and  with  C.'s  consent  took  in  payment  a  note  pay- 
able to  his  own  order,  which  he  indorsed  to  C,  and  was  afterward  compelled 
to  pay  to  an  innocent  holder.  Held,  that  there  was  an  implied  promise  by 
C.  to  reimburse  him. 

ACTION  to  recover  amount  of  a  note  paid.     The  opinion  states 
the  facts.    The  defendant  had  judgment  below. 

G.  O.  Waller f  for  plaintiff  in  error. 

H.  Wihony  P.  P.  Smith  and  W.  H.  Lee,  for  defendant  in  error. 
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Tbunkst,  J.  The  defendant  begins  his  argument  by  saying, 
*'  The  only  fact  in  question  is  whether  Mitchell  agreed  to  take  a 
note  instead  of  cash."  Bespecting  this,  as  well  as  other  pertinent 
facts,  the  testimony  was  confiicting,  and  the  court  determined  the 
credibility  of  witnesses  and  disposed  of  all  facts  in  dispute  by  direct- 
ing a  verdict  for  the  defendant  Now  the  inquiry  is  whether  the  tesfci- 
mony  on  the  part  of  the  plaintiff,  if  believed,  would  have  warranted 
a  verdict  in  his  favor;  if  so,  the  questions  of  fact  were  for  the  jury. 

Among  the  facts  testified  by  the  plaintiff  are,  that  he  sold  Mitch- 
eirs  ties  at  his  request,  for  thirty-three  cents  cash,  or  thirty-six 
cents  credit,  per  tie,  and  Mitchell  said  he  would  take  the  note;  that 
he  had  no  interest  in  the  timber  or  sale,  by  way  of  commissions  or 
otherwise;  that  Mitchell  was  present  when  Lmderman  refused  to 
make  Mitchell  the  payee  in  the  note;  that  he  indorsed  the  note  and 
gave  it  to  Mitchell,  and  afterward  was  compelled  to  pay  it;  and  he 
details  the  reasons  which  induced  Mitchell's  request,  his  compli- 
ance, and  the  maker's  refusal  to  give  the  note  to  Mitchell  as  payee. 
Another  witness  says  he  was  present  and  heard  Mitchell  ask  Abra- 
ham to  sell  the  ties,  and  say  he  would  take  the  note,  as  three  cents 
per  tie  was  too  much  to  lose  for  cash.  Linderman  testified  that 
both  parties  were  in  the  ofSce.  Michell  said  he  would  take  the  note 
in  preference  to  the  cash,  that  Abraham  in  Mitchell's  presence  and 
hearing  requested  the  note  to  be  drawn  in  Mitchell's  name,  and 
that  he,  witness,  refused.  Hence  if  Mitchell's  agreement  to  take 
the  note  is  the  pivotal  point,  it  is  proved  by  the  testimony  of  three 
witnesses.  If  the  testimony  on  the  part  of  the  plaintiff  is  true,  all 
that  he  did  was  as  the  friend  and  agent  of  the  defendant;  he  had 
no  interest  in  the  timber  sold  or  in  the  note  given  therefor,  and 
his  indorsement,  as  between  liim  and  the  defendant,  merely  passed 
the  nominal  ownership  to  the  defendant,  without  involving  an 
actual  contract  of  suretyship  for  the  maker.  On  the  other  hand, 
if  the  testimony  on  the  part  of  the  defendant  is  true,  he  sold  the 
timber  to  the  plaintiff  and  took  the  note  as  indorsed  in  settlement 
of  the  price;  and  the  plaintiff's  payment  of  the  note  was  merely  his 
duty,  as  regards  the  defendant 

Upon  the  facts  alleged  by  the  plaintiff,  which  the  jury  would 
have  been  warranted  in  finding,  he  is  entitled  to  recover.  Mitch- 
ell was  the  real  owner  of  the  note  before  its  indorsement,  and 
had  a  right  to  demand  its  transfer.  He  was  present  when  it  was 
given,  agreed  to  take  it  and  tacitly  assented  to  tho  insertion  of 
VoL-LVI  — -to 
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Abraham's  name  as  payee.  The  latter  might  have  added  the 
words  '*  without  recourse  "  to  his  indorsement,  or  made  a  special 
agreement  with  Mitchell  for  his  protection;  but  the  law  implies  an 
agreement  by  Mitchell  to  reimburse  Abraham  in  case  he  should  pay 
the  note  to  an  innocent  holder  because  of  his  indorsement  Had 
Mitchell  requested  the  indorsement  as  it  was  made,  for  the  purpose 
of  giving  the  note  currency  and  credit,  Abraham  would  have  stood 
in  the  relation  to  Mitchell  of  an  accommodation  indorser.  If  so 
indorsed,  without  express  request,  it  was  for  the  sole  benefit  of  the 
owner  of  the  note  who  had  already  given  credit  to  the  maker.  The 
implication  in  that  case  is  the  same  as  if  expressly  to  give  currency 
and  credit  to  the  note.  Mitchell  received  the  entire  benefit  of  the 
indorsement,  without  a  tittle  of  consideration.  It  is  not  presumable 
that  the  parties  intended,  that  in  case  of  the  maker  of  the  note  be- 
coming insolvent,  Abraham  should  pay  the  debt  as  a  bounty  to 
Mitchell. 

.  But  should  the  facts  be  found  as  alleged  by  thp  defendant,  the 
Ycrdict  must  be  in  his  favor. 

Judgmeni  reversedand  venire  facias  de  novo  awarded. 


Orinq  v.  Lbbch. 

aUPenii.8t.M4.) 

Marriage — hreach  ofpronniie — tooman'simpoimkee. 

It  is  a  yalld  defense  to  an  action  of  breach  of  promiBe  of  marriage  that  the 
woman  was  unable  to  have  sexual  intercotlrse,  and  although  she  piomiaed 
to  submit  to  a  surgical  operation  to  cure  the  difficulty,  refused  to  do  so. 

ACTION  of  breach  of  promise  of  marriage.    The  opinion  states 
the  case.     The  plaintiff  had  judgment  below. 

Ruhlf  Ermentroui  and  Israel  C.  Becker ^  for  plaintiff  in  error. 

H.  Willis  Bland  and  Wm.  D,  Horning,  for  defendant. 

Paxsok,  J.  This  is  a  case  in  which  we  do  not  feel  disposed  to 
indulge  in  a  prolonged  discussion.  Its  details  are  not  inyiting. 
We  prefer  to  state  the  principles  of  law  applicable  to  it,  as  concisely 
as  possible. 
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The  plaintiff  sought  in  the  coait  below  to  recover  damages  for 
the  breach  of  a  contract  of  marriage.  The  defendant  admitted  the 
contract,  bat  defended  its  breach  npon  the  ground  that  the  plain- 
tiff had  a  physical  impediment  which  rendered  the  usual  inter- 
course between  the  sexes  impossible.  The  defendant  further  al- 
leged, and  there  was  evidence  to  prove,  that  the  plaintiff  informed 
him  of  her  condition,  and  that  she  promised  him  to  have  the  dif- 
ficuUy  removed  by  a  surgical  operation.    This  was  not  done. 

The  learned  judge  below  tried  the  case  upon  an  erroneous  theory 
which  runs  like  a  vein  of  error  all  through  it.  This  can  be  illus- 
trated by  taking  his  answer  to  the  plaintiff's  fifth  point,  which 
point  and  answer  are  as  follows: 

''  If  an  impediment  exists  with  the  plaintiff,  in  order  to  afford 
the  defendant  an  excuse  for  the  breach  of  his  marriage  contract,  it 
mast  be  such  an  impediment  as  must  entitle  him  to  a  divorce  after 
marriage,  and  if  capable  of  being  remedied  by  an  operation  it  would 
afford  no  grounds  for  divorce  after  marriage.  Therefore  if  the 
jury  believe  that  this  impediment  is  capable  of  being  remedied  by 
an  operation,  it  affords  the  defendant  no  excuse  for  the  breach  of 
his  marriage  contract,  and  the  verdict  should  be  for  the  plaintiff/' 

The  answer  was  as  follows:  ''We  say  that  in  the  abstract  this 
point  is  true,  yet  it  may  be  modified  by  the  degree  of  the  difficulty 
and  the  character  of  the  operation  required.  If  the  difficulty  and 
the  remedy  would  be  serious,  common  sense  and  a  sound  discretion 
might  make  a  divorce  appropriate  for  the  relief  of  such  people  after 
marriage  on  account  of  the  seriousness  of  the  difficulty;  in  such  a 
case,  if  it  could  be  ascertained  before  marriage,  a  breach  of  the 
contract  would  be  excusable." 

I  am  not  sure  that  I  understand  this  answer.  It  would  seem  to 
affirm  the  point  as  an  abstract  proposition  and  to  qualify  it  as  ap- 
plied to  the  facts  in  this  case.  The  qualification  however  is  not 
clear,  and  could  not  have  given  the  jury  much  light.  The  point 
should  have  been  refused  without  qualification.  It  was  error  both 
as  an  abstract  proposition  and  as  bearing  upon  the  case. 

When  a  man  enters  into  an  engagement  of  marriage  with  a  woman 
ho  is  presumed  to  have  made  himself  acquainted  with  her  appear- 
ance, her  temper,  her  manner,  her  character,  and  other  matters 
which  are  obvious  to  the  understanding,  and  which  can  be  ascer- 
tained in  the  social  intercourse  which  usually  accompanies  court- 
ship.    If  he  changes  his  mind  and  refuses  to  marry  her  for  a  defect 
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which  is  opeu  to  observation,  and  which  he  might  have  ascertained 
before  by  reasonable  care,  it  is  no  defense  to  an  action  for  breach 
of  promi&e  of  marriage.  While  this  is  so  he  has  a  right  to  presume 
that  her  physical  condition  is  sach  that  she  is  capable  of  giving  him 
the  intercourse  between  the  sexes  which  is  usual  in  the  marriage 
state.  He  has  a  right  to  presume  so  because  the  defect,  if  it  exists 
at  all,  is  a  concealed  one,  and  not  open  to  his  obseryation.  To  con- 
ceal such  a  thing  from  him  until  after  marriage  would  be  a  fraud. 
It  would  be  a  fraud  to  sell  a  cow  with  such  a  defect  without  making 
it  known  to  the  purchaser.  In  this  case,  if  the  defendant  is  to  be 
believed,  the  plaintiff  informed  him  of  the  difficulty,  and  promised 
to  have  it  remedied  by  a  surgical  operation.  This  as  before  stated, 
was  not  done,  and  we  do  not  think  the  defendant  was  in  duty  bound 
to  marry  her,  and  afterward  call  in  a  surgeon  for  such  purpose.  He 
was  entitled  to  have  a  wife  capable  of  copulation  in  the  usual  way 
when  he  married  her.  We  must  not  lose  sight  of  the  fact  that  we 
are  dealing  with  a  marriage  contract  pure  and  simple,  and  that  con- 
tract did  not  require  him  to  take  an  imperfect  woman,  and  to  in- 
Tolve  himself  in  the  expense  and  risk  of  such  an  operation.  We 
are  of  opinion  that  the  plaintiff's  failure  to  perform  her  promise  to 
have  the  operation  performed  absolved  the  defendant  from  his  con- 
tract. If  on  the  other  hand,  the  defendant  is  not  believed,  then 
the  plaintiff  is  in  the  position  of  having  a  concealed  defect,  of  a 
nature  to  at  least  seriously  impair  the  defendant's  satisfaction  in 
any  sexual  commerce  with  her,  and  not  informing  him  of  such  de- 
fect. This  as  before  stated,  would  have  been  a  fraud  upon  him, 
and  would  of  itself  avoid  the  contract. 

It  is  a  mistake  to  suppose,  as  was  assumed  in  the  point  and  af- 
firmed by  the  court,  that  the  impediment  must  be  of  such  a  nature 
as  would  be  a  ground  of  divorce  after  marriage.  We  are  not  now 
dealing  with  a  question  of  divorce.  That  is  a  subject  that  is  regu- 
lated by  statute,  and  has  no  necessary  relation  to  the  case  in  hand. 
We  are  considering  a  contract  to  marry;  a  contract  which  calls  for 
the  richest  good  faith  on  both  sides,  and  which  neither  party  has  the 
right  to  enforce  against  the  other,  if  incapable  of  performing  the  full 
marital  duties.  A  man  does  not  court  and  marry  a  woman  for  the 
mere  pleasure  of  paying  for  her  board  and  washing.  He  expects 
and  is  entitled  to  something  in  return,  and  if  the  woman  with  whom 
he  contracts  be  incapable  by  reason  of  a  natural  impediment  of  giv- 
ing him  the  comfort  and  satisfaction  to  which  as  a  married  man  he 
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woald  be  entitled,  there  is  a  failure  of  the  moving  consideration  of 
sach  contract,  and  no  coart  ought  to  enforce  it  by  giving  Jamages 
for  its  breach. 

[Omitting  minor  points.] 

There  was  really  no  serious  dispute  as  to  the  facts  of  this  case. 
There  was  some  difference  in  the  medical  testimony,  but  it  differed 
only  in  degree.  That  there  was  a  serious  impediment  was  estab- 
lished by  evidence  that  no  jury  would  have  a  right  to  disregard. 
That  the  jury  found  for  the  plaintiff  was  doubtless  owing  to  the 
manner  in  which  the  evidence  was  submitted.  The  case  justified 
a  binding  instruction  in  favor  of  the  defendant. 

Judgment  rev0rs$tL 


Borough  of  Susquihakka  Dbpot  y.  Simmoks. 

(Itt  Peon.  St.  884.) 
Municipal  corporaHon — UdbHUyfor  negligence  of  Ueeneee, 

A  miiiii<dpal  oorporatioiip  granting  a  license  to  lay  a  private  water-pipe  in  a 
street,  ia  not  liable  for  an  injury  to  a  third  person  hj  the  negligence  of  the 
UoenBee  or  his  contractor  in  doing  the  work. 

A  OTION  for  personal  injuries  by  falling  into  an  unguarded  ditch 
i\,  in  a  street.  The  head-note  states  the  point.  The  plaintiff 
had  judgment  below. 


r.  RHey,  B.  L.  Blake8le$f  R.  M.  Lannan  and  Jf.  J.  Larabee, 
for  plaintiff  in  error. 

W.  H,  dk  H.  0.  Jessupy  McOoUum  and  Searle  dt  Smith,  for  de- 
fendants in  error. 

OoBDOK,  J.  The  question  before  us  is,  who  is  responsible  for 
the  injury  which  befell  Sarah  Ann  Simmons,  in  consequence  of 
her  fall  into  the  ditch  dug  in  Willow  street  of  the  borough  of  Sus- 
quehanna Depot,  by  Jonas  Florence?  In  the  case  of  Smith  v.  Sim- 
monSy  103  Penn.  St.  33,  we  held  that  the  only  person  responsible 
for  this  accident  was  this  Jonas  Florence  who  made  the  aforesaid 
excavation.  The  license  authorizing  it  was  for  a  purpose  proper 
and  lawful,  hence  the  blame  must  attach  to  the  person  who  mis- 
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nsed  or  abased  that  license,  and  not  to  the  boroagh.  In  the  caae 
cited  it  was  determined  that  an  action  for  the  damages  thus  sas- 
tained  would  not  lie  against  Dr.  Smith,  the  licensee  of  the  borongh, 
becaase  in  the  exercise  of  a  lawf  al  right,  he  had  contracted  with 
Florence  to  execute  the  entire  job,  and  as  after  the  conclusion  of 
such  a  contract,  he  had  no  .supervision  or  control  over  the  manner 
in  which  the  work  should  be  executed,  so  he  was  not  responsible 
for  the  contractor's  negligence.  Now  why  the  borough  should  be 
liable  we  can  not  well  understand.  It  is  true  the  municipality  has 
charge  over  its  streets,  and  must  keep  them  in  proper  repair;  it  is 
bound  to  see  that  there  is  no  obstruction  therein,  and  is  responsi- 
ble for  accidents  that  may  happen  from  the  neglect  of  the  duties 
thus  imposed  upon  it  by  law.  But  to  this  general  rule  there  are 
exceptions  that  are  universally  recognized.  For  the  purpose  of 
constructing  sewers,  or  laying  water  or  gas  pipes,  the  municipality 
may  dig  up  and  obstruct  its  own  streets  without  committing  a 
nuisance,  though  these  highways  may  be  thereby  altogether  ob- 
structed,  business  impeded,  and  the  citizens  injured.  In  like  man- 
ner all  that  is  here  mentioned  may  be  done  by  an  independent  cor- 
poration over  which  the  borough  or  city,  as  the  case  may  be,  has 
no  control.  It  is  therefore  to  no  purpose  to  cite  authorities  which 
illustrate  only  the  general  rule,  and  have  no  bearing  whatever  upon 
the  well  recognized  exceptions. 

It  is  settled  that  the  defendant  had  the  right  to  grant  the  license 
to  dig  the  ditch  complained  of;  in  this  it  did  nothing  unlawfuL 
How  then  is  it  responsible  for  the  negligent  act  of  Florence?  It 
certainly  can  not  be  contended  that  its  responsibility  would  be 
greater  in  a  case  such  as  this,  that  if  Florence  had  been  acting 
under  a  contract  with  the  borough  instead  of  Dr.  Smith.  Yet  un- 
der such  a  contract  it  would  not  have  been  liable.  His  employ- 
ment was  independent  of  the  control  and  direction  of  the  person 
with  whom  he  had  contracted.  He  was  in  the  lawful  possession 
of  the  street  in  which  the  water-pipes  were  to  be  laid,  and  as  was 
said  in  City  of  Erie  v.  CaulkinSy  85  Penn.  St.  247;  s.  o.,  27  Am. 
Bep.  642,  the  borough  could  not  fill  up  the  trench  which  he  dug, 
or  erect  barriers  which  he  might  not  tear  down  if  they  obstructed 
his  work.  The  authonties  supporting  the  principle  here  stated  are 
many,  and  when  we  refer  to  Painter  v.  Mayor y  46  Penn.  St  213; 
Hunt  V.  Pennsylvania  R.  Go.,  51  Penn.  St.  475;  Allen  v.  WiUard, 
57  Penn.  St.  374,  and  Reid  v.  (hty,  79  Penn.  St.  300,  we  have  by 
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no  means  exhausted  the  list.  The  ooansel  for  the  defendants  in 
error  lay  mach  stress  upon  the  case  of  Oiijf  of  Allegheny  y.  Camp- 
bell, 107  Penn.  St.  535,  and  profess  to  think  that  it  rales  the  con- 
tention in  hand.  It  does  nothing  of  the  kind,  and  it  is  wide  off  the 
point  in  controversy.  In  that  case  the  plaintiff  occupied  the  place 
of  lessee  of  the  defendant,  inasmuch  as  he  paid  the  city  wharfage 
for  the  use  of  the  landing,  and  the  city  was  bound  to  keep  it  in' 
proper  repair.  In  this  the  position  of  the  parties  was  that  of  land- 
lord and  tenant  under  a  lease  containing  a  covenant  on  part  of  the 
former  to  keep  the  premises  in  repair,  in  which  case  the  landlord 
would  of  coarse  be  liable  to  the  tenant  for  damages  resulting  from 
a  breach  of  such  covenant.  The  like  remarks  fit  the  case  of  PUle-' 
burgh  T.  Orier,  22  Penn.  St.  54  So  a  like  reasoning  may  be  ap-. 
plied  to  distinguish  the  case  in  hand  from  that  of  Born  v.  Plank- 
road  Co.,  12  W.  N.  G.  283,  for  there  the  corporation  collected  tolls 
for  the  use  of  its  road,  hence  it  was  rigidly  held  to  such  an  over- 
sight of  its  way  as  to  guard  travellers  from  obstructions  of  every 
kind,  whether  occasioned  by  its  own  act  or  that  of  a  stranger. 

If  as  was  said  in  Smilh  v.  Simmone,  the  excavation  had  been/Mr 
ee  a  nuisance,  the  case  would  be  different,  for  in  that  event  the 
public  authorities  would  have  been  bound  to  abate  it  as  soon  as 
they  had  knowledge  of  the  obstruction,  but  not  being  a  nuisance, 
but  lawful,  the  borough  can  not  be  held  for  an  accident  happening 
thereby,  and  Florence  alone  must  be  regarded  as  responsible  for 
the  injury  resulting  to  the  plaintiff  from  his  neglect  He  doubt- 
less would  have  been  pursued  in  the  first  instance,  but  for  his 
alleged  insolvency,  nevertheless  it  does  not  follow  that  for  this 
reason  the  borough  must  foot  the  bill,  otherwise  it  must  become 
the  guarantor  of  the  solvency  of  every  contractor  who  may  work 
on  its  streets.  We  conclude  then,  in  view  of  the  evidence  as  we 
have  it  before  us,  that  the  court  should  have  answered  the  defend- 
ant's seventh  point  in  the  affirmative  without  qaalification,  and 
thus  have  peremptorily  directed  the  jury  to  find  a  verdict  for  the 
defendant.  We  discover  no  error  in  the  various  rulings  of  the 
court  with  reference  to  the  admission  and  rejection  of  evidence, 
nor  are  we  prepared  to  say  that  there  is  any  thing  wrong  in  the 
court's  instruction  on  the  question  of  damages,  but  for  the  error 
above  mentioned  we  must  reverse  the  case. 

The  judgment  is  reversed  and  a  new  venire  ordered. 

Judgment  reversed. 
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SoHiLLiira  T.  Abbrvbtht. 

on  P«iiii.  8t.  487.) 

HftaUgwhce — dang&rou9  premUet  —  tt 


Wheie  tlie  owner  of  adjoining  hooses,  with  an  alley  between  them  leading  to 
a  faetorj,  soffera  the  wall  of  a  priyj  abatting  apon  th^  alley  to  be  in  bad  re- 
pair, and  the  minor  child  of  the  tenant  of  one  of  the  hooses,  while  on  his 
way  to  the  factory  for  his  own  amusement,  was  injured  by  the  wall  falling 
upon  him,  hM,  that  the  owner  was  liable.* 

ACTION   for  personal  injuries  by  negligence.     The  opinion 
states  the  facts.    The  plaintiff  had  judgment  below. 

WiUiam  B.  Lane  and  E.  W.  Kuhhm&ier,  for  plaintiff  in  error. 

John  J.  Wilkifisan  and  Oearge  Biddle,  for  defendant  in  error. 

Gk>RD0K,  J.  We  have  presented  to  us  for  review  in  this  case 
three  assignments  of  error;  the  first  embraces  an  exception  to  the 
refusal  of  the  learned  judge  of  the  court  below  to  instruct  the  jury, 
that  under  all  the  evidence  the  verdict  must  be  for  the  defendant. 
This  point  was  well  refused,  for  as  we  look  'at  the  case,  the  evi- 
dence warranted  a  very  different  conclusion.  The  second  is  to  the 
refusal  of  the  court  to  affirm  the  defendant's  ninth  point,  whioh 
was  put  as  follows:  *^  If  the  jury  from  the  evidence  find  that  the 
portion  of  the  alley  where  the  accident  occurred  was  exclusively  for 
the  use  of  the  factory  in  the  rear  thereof,  and  for  the  accommoda- 
tion only  of  persons  lawfully  resorting  to  the  said  factory,  and  the 
jury  further  find  from  the  evidence  that  at  the  time  of  the  accident 
the  plaintiff  was  passing  through  that  portion  of  the  alley  for  the 
purpose  of  entering  the  yard  of  said  factory,  without  permission 
or  invitation  of  the  tenant,  to  take  a  piece  of  leather  for  his  own 
use,  without  paying  or  intending  to  pay  therefor,  then  the  defend- 
dant  owed  no  duty  to  the  plaintiff,  and  he  cannot  recover  in  this 
case.''  The  third  assignment  is  to  be  subjoined  excerpt  from  the 
charge  of  the  court.  '^  The  second  point  is  that  this  child  was  a 
trespasser.  In  that  point  I  do  not  agree.  I  think  the  boys  were 
no  more  trespassers  where  they  were  than  any  other  person  who 

*  See  Pawen  v.  Harlow  (58  Mich.  507),  51  Am.  Rep.  154;  and  notes,  81  Am. 

Rep.  206;  88  Am.  Rep.  72;  40  Am.  Rep.  667. 
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was  lawfally  there,  and  therefore  on  this  point  the  plaintiff  would 
be  entitled  to  recover."  These  exceptions  being  in  substance  the 
same,  we  will  consider  them  together.  The  complaint  is  that  the 
court  refused  to  treat  the  plaintiff  as  a  trespasser  in  the  alley,  or 
passage  way,  in  which  ho  was  injured  by  the  falling  wall.  But  we 
cannot  see  how,  under  the  facts  of  the  case,  either  the  court  or 
jury  could  have  come  to  any  such  conclusion.  The  plaintiff's  father, 
Robert  Abernethy,  rented  the  property  in  which  he  resided  at  the 
time  of  the  accident  which  gave  rise  to  this  suit  from  the  defendant 
on  the  29th  of  February,  1883.  He  made  no  alteration  whatever  in 
or  upon  the  premises;  as  he  received  them  so  he  occupied  them, 
and  upon  him  certainly  rested  no  duty  in  the  way  of  care  or  repair 
of  the  adjacent  house  and  its  appurtenances,  which  also  belonged 
to  the  defendant  It  was  the  privy  wall  belonging  to  this  house 
that  by  its  fall  occasioned  the  injury  complained  of,  and  with  it 
of  course  Abernethy  had  nothing  to  do.  Again,  the  alley,  which 
was  between  his  leasehold  and  the  adjacent  premises,  was  used,  not 
only  as  a  way  to  the  factory  or  workshop  in  the  rear  ot  the  lots,  but 
was  appurtenant  to  the  dwelling  which  he  occupied,  or  at  least  he 
was  warranted  in  so  assuming,  because  a  gate  opened  from  the  back 
yard  of  the  house  into  this  alley,  and  without  notice  to  the 
contrary,  he  and  his  family  undoubtedly  had  the  right  to 
use  the  property  as  he  found  it.  How  then  could  the  plain- 
tiff, his  child,  be  regarded  as  a  trespasser  in  its  use  of  this 
passage  to  gain  access  to  the  yard  of  the  workshop.  There  can  be 
no  question  that  it  might  have  been  so  used  as  a  way  to  the  street, 
and  why  not  also  as  a  way  to  the  factory?  There  was  nothing  to 
warn  either  child  or  adult  that  it  was  not  to  be  so  used,  for  even 
the  intermediate  gate,  which  had  once  been  in  the  alley,  had  been 
removed  before  the  time  of  the  accident,  so  that  nothing  remained 
to  indicate  that  the  lessor  did  not  intiend  the  free  use  of  it,  by  her 
tenants  in  either  direction. 

Furthermore,  that  there  was  negligence  on  the  part  of  the  plain- 
tiff conld  not  be  successfully  alleged,  for  he  was  not  of  sufficient 
age  to  warrant  an  assumption  of  this  kind;  on  the  other  hand, 
that  the  wall  was  dangerous,  and  that  the  agent  of  the  defendant 
had  abundant  notice  of  that  fact,  are  established  by  the  evidence » 
What  then,  if  this  child  had  no  right  of  way  over  the  alley  in  whicU 
it  was  found  when  the  wall  fell  upon  it?  What  if  it  were  techni- 
cally a  trespasser  ?  So  was  the  child  which  was  mortally  injured 
V0L.LVI  — 41 
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by  the  fall  of  the  platform  in  the  case  of  the  Hydraulic  Works 
Company  y.  Orr,  83  Penn.  St.  332^  yet  the  plaintiff  was  allowed  to 
recorer.  We  there  held  that  circamstances  may  beget  duties  which 
under  ordinary  circumstances  cannot  be  impUed,  and  that  when 
such  circumstances  are  shown  to  exist,  the  question  arising  there- 
from is  not  for  the  court,  but  for  the  jury.  In  that  case  the  child 
entered  the  defendant's  premises  without  even  an  implied  permis- 
sion, and  through  a  gate  which  had  been  but  casually  left  open, 
nevertheless  we  said,  that  as  the  company  maintained  so  dangerous 
a  trap  in  a  place  near  to  a  highway  where  children  were  wont  to 
congregate  for  their  own  amusement,  the  jury  must  determine  in 
view  of  all  the  circumstances,  whether  it  was  bound  to  provide 
against  a  contingency  such  as  that  which  happened.  In  the  case  in 
hand  however  viewing  the  subject-matter  of  this  controversy  in  a 
light  as  favorable  as  possible  for  the  defendant,  the  plaintiff  was 
permissively  in  the  alley.  It  was  an  open  way  to  the  workshop, 
through  which  all,  as  we  may  say,  were  invited  to  go  who  desired 
to  visit  that  shop  either  on  business,  out  of  curiosity  or  for  pleasure, 
and  that  the  neighboring  children  would  use  it  was  not  only  probable, 
but  as  certain  as  child  nature.  Whether  then  the  owner  of  these 
premises,  under  the  circumstances  made  apparent  by  the  evidence, 
was  or  was  not  justified  in  maintaining  such  a  dead  fall  as  this 
bowing  wall  along  the  side  of  this  passage  way,  was  surely  a  ques- 
tion for  the  jury,  and  one  that  could  not  lawfully  have  been  with- 
drawn from  the  consideration  of  that  body. 

Judgnwnt  affirmed. 


Bbbbidgb  y.  Gl^sbbt. 

aiS  Penn.  St.  44JL) 
l>eed^lea9eto  " heir9 and auigm. 


•» 


An  instramant  poiporting  to  be  a  lease  for  a  term  of  yean  ai  aspedfied  jeariy 
rent  is  not  converted  into  a  deed  in  fee  by  the  fact  that  It  runs  to  the  second 
party,  "  his  hein^  and  assigns."    {See  naU,  p.  834.) 

EJECTMENT.    The  opinion  states  the  case.    The  defendant 
had  judgment  below. 
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Alexander  iHmeon,  Jr.,  and  J.  Alex.  Simpson,  for  plaintiff  in  error. 

David  Chambers,  for  defendant  in  error. 

Tbukkey,  J.  To  adopt  the  premise  of  the  learned  jadge  of  the 
Common  Pleas,  respecting  the  agreement  between  the  parties,  in- 
evitably leads  to  his  conclnsion  that  it  is  a  perpetaal  lease.  If  in- 
deed the  inartificial  paper  should  be  treated  as  containing  the  essen- 
tial parts  of  a  deed  or  conveyance  of  a  freehold  estate  of  inheritance, 
without  words  which  necessarily  qualify  tne  grant  in  fee,  the  limit 
in  the  habendum  to  an  estate  for  years  is  void.  But  the  learned 
judge  has  well  ^hown  '1  that  when  the  premises  of  a  deed  contain 
an  express  grant  to  a  man  and  his  heirs  for  a  term  of  years,  then 
the  limitation  for  a  term  will  qualify  and  lessen  the  grant  in  fee.'' 

The  verbose  description  of  the  land  has  precisely  the  effect  as  if 
the  most  succinct.  Two  strips  of  ground  are  described,  concliid- 
ing  with  a  clause  as  follows:  *'  The  above  property  situated  in 
Mantua,  West  Philadelphia,  Havourford  and  Thirty-fifth  streets, 
and  now  occupied  by  Ghas.  H.  Rainer  and  others."  All  that  ib 
descriptive  of  the  subject. 

Aside  from  the  description  of  the  parties  and  the  land,  the  agree- 
ment is  brief,  and  is  as  follows:  *^  Leonard  Frailey  doth  lease  unto 
the  said  Jane  Glaiisey,  her  heirs  and  assigns  *  *  *  .  f or  the 
term  of  five  years  from  the  first  day  of  December  next,  for  the 
yearly  rent  of  three  dollars,  which  yearly  rent  the  said  Jane 
Olassey  doth  for  herself,  her  heirs  and  assigns,  covenant  and  agree 
to  pay  to  the  said  Leonard  Frailey,  his  heirs  and  assigns,  the  said 
rent.** 

It  is  plain  that  the  grant  is  for  a  term  of  years.  That  the  thing 
granted  is  described  between  the  word  *^  assigns  "  and  the  phrase 
limiting  the  term  of  the  grant,  is  immaterial;  the  sense  is  the  same 
as  if  the  limiting  words  immediately  followed  the  word  ''  assigns '' 
and  preceded  the  words  descri])tive  of  the  thing  granted.  There 
is  no  distinct  part  in  the  deed  defining  the  estate;  this  is  done  in 
the  premises,  and  by  the  settled  rule  already  noted,  a  grant  to  a 
man  and  his  heirs  for  a  term  of  years,  reserving  rent,  is  a  lease  for 
the  term. 

The  intention  of  the  parties  is  to  be  ascertained  from  the  entire 
instrument,  not  from  particular  words  or  phrases  without  reference 
to  the  context;  and  the  instrument  shall  operate  according  to  the 
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iutention,  unless  it  be  contrary  to  law.  When  the  meaning  is 
doubtful,  the  oircumstances  at  the  making  of  the  instrument  and 
the  subsequent  acts  of  the  parties  are  to  be  considered  in  determin- 
ing the  sense  of  the  words.  An  estate  in  fee  simple  cannot  be 
vested  in  a  man  without  the  word  '^  heirs/'  but  that  word  is  often 
used  in  mere  executory  contracts  for  the  sale  of  land,  and  in  leases 
for  a  definite  period  of  time.  It  is  of  no  consequence  what  word  is 
used  to  pass  the  estate,  as  if  it  be  ''  lease/'  the  context  will  show 
whether  it  is  used  to  vest  an  estate  for  years,  or  for  life,  or  in  fe» 
simple. 

In  our  view  of  this  agreement  there  is  no  ambiguity.  Nor  is  the 
meaning  doubtfnl.  The  term  was  to  begin  on  '^  the  first  day  of 
December  nezt,^  and  it  is  not  at  all  likely  that  it  would  hare  been 
so  stipulated  had  it  related  to  the  occupancy  of  Bainer  and  others. 
In  leases  it  is  common  to  provide  that  the  term  shall  begin  at  a 
future  date.  We  see  nothing  in  the  circumstances  or  subsequent 
acts  of  the  parties  to  show  that  they  understood  the  agreement  as 
any  more  than  a  lease  for  years.  Certainly  the  receipts  for  rent 
written  by  unlettered  persons  are  no  more  significant  of  the  natnre 
of  the  estate  than  the  form  and  phrase  of  the  agreement  written 
by  the  same  hand.  The  form  of  the  deed  and  redundant  words  aid 
little  in  ascertaining  the  estate  granted. 

Judgment  reversed,  and  a  venire  facias  denovo  awarded. 

Note  bt  ths  Rbfortsr. — Thn  following  opinion  was  given  by  Arnold,  J.» 
in  the  court  below:  The  paper  under  which  both  parties  claim,  although 
inartificiaUj  drawn,  is  nevertheless  an  executed  deed  of  oon^eyanoe,  and  not 
an  executory  agreement  to  convey,  as  the  plaintiff  contends.  In  species  it  is 
a  perpetual  lease.  It  contains  aU  the  essential  parts  of  a  deed,  to  wit,  prem- 
ises,  fiabendum,  redendum  and  attestation.  While  the  apt  word  to  convey  a 
fee  is  the  word  "  give,"  yet  other  words  will  suffice  where  the  intention  of  the 
parties  is  dear.  The  word  "  let "  has  been  held  sufficient.  Krid&r  v.  Lqfertff, 
1  Whart.  808;  and  the  words  "  limit  and  appoint."  Shave  v.  Pineke,  6  T.  B. 
124;  and  "  demise  and  grant,"  "remise,  release  and  quit  claim,"  "  make  over 
and  grant,"  "  convey,"  and  "  quit; "  the  rule  of  construction  being  that  all 
deeds  shall  be  construed  to  operate  according  to  the  intention  of  the  parties,  if 
by  law  they  may;  and  if  they  cannot  operate  in  one  form,  they  shall  in 
another,  which  by  law  will  affect  the  intention.  Greenl.  Cruise  Real  Prop., 
tit.  82,  ch.  20,  §  88;  Clanriehardv.  Sidney,  Hob.  277;  OoodUUev.  BaUey,  Cowp. 
597;  Tfwip  v.  BlodgeU,  16  Johns.  172;  McWiUiame  v.  Miurtin,  12  S.  &  R.  269; 
s.  c,  14  Am.  Dec  688;  and  cases  collected  in  Mr.  Bawle's  note  to  Williams  on 
Heal  Property,  ♦  179. 

By  the  first  clause  or  premises  of  the  deed  now  under  consideration,  an 
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«stete  Id  fee  ample  is  con^ejed.  There  is  oertaintj  in  the  names  of  the  psr- 
ties,  the  qaantitj  of  estate,  and  the  thing  granted.  These  elements  constitate 
and  complete  the  premises  in  eyery  deed.  2  Bl.  Com.  *298.  Nothing  more  is 
wanted  in  the  premises  of  this  deed  to  express  the  qnantitj  of  estate  granted, 
which  is  an  estate  to  the  defendant,  her  heirs  and  assigns,  that  is,  an  estate  in 
fee  simple. 

Then  follows  the  clause:  "The  abo^e  property  situated  in  Mantua,  West 
Philadelphia,  Havourford  and  Thirtj-fifth  streets,  and  now  occupied  bj  Chas. 
H.  Bainier  and  others,  for  the  term  of  five  years  from  the  first  day  of  Decern  • 
her  next,"  etc  The  only  place  and  desi^^tion  which  the  latter  part  of  this 
dauae  can  occupy  Is  that  of  the  habendum.  If  we  regard  the  whole  clause  as 
redtal,  as  its  language  im]K)rts,  then  we  are  confronted  with  the  rule  that  a 
redtal  can  not  control  the  plain  words  in  the  granting  part  of  a  deed.  Sunt- 
ukgUm  ▼.  Haoeni,  5  Johns.  Ch.  28;  OhapUn  v.  SrodM,  7  Watts,  410;  Mar^uU 
tf  OhafmondeUy  v.  Lord  CUnton,  2  Bam.  k  Aid.  625;  WaUh  v.  Trewmion,  16 
Ad.  &  Ellis,  784;  BaiUy  v.  Uoyd,  5  Russ.  880;  Mo&re  v.  Oriffln,  9  Shep.  850. 
It  can  not  be  regarded  as  a  part  of  the  premises,  because  the  premises  were 
completed  before  this  dause  was  commenced.  It  is  a  different  and  distinct 
part  of  the  deed,  and  must  be  regarded  as  in  part  recital,  and  for  the  rest  as 
the  habendum.  That  part  of  the  clause  which  is  properly  the  recital  ends 
where  the  words  "  for  the  term  of  five  years  from  the  first  day  of  December 
next  '*  be|^,  and  these  must  be  regarded  as  the  habendum.  The  habendum 
usually  begins  with  the  words  "  to  have  and  to  hold,"  etc.,  but  the  omission 
of  those  words  will  not  deprive  it  of  its  name,  place  and  use.  In  Wattere  v. 
Bredin,  70  Penn.  St  285,  a  clause  in  an  inartificial  deed  beginning  "  now  the 
condition  of  this  assignment  is  such,"  etc.,  was  regarded  as  a  portion  of  the 
habendum,  and  was  allowed  to  have  the  effect  of  an  exception,  which  may 
pare  away  a  part  of  the  grant.  8tokely*n  Estate,  19  Penn.  St.  476;  but  not  the 
whole  of  it.  Shoenberger  v.  Lyon,  7  W.  &  S.  184.  "The  office  of  the  haben- 
dum  is  properly  to  determine  what  estate  or  interest  is  granted  by  the  deed; 
though  this  may  be  performed,  and  sometimes  is  x>erformed  in  the  premises. 
In  which  case  the  habendum  may  lessen,  enlarge,  explain  or  qualify,  but  not 
totally  contradict  or  be  repugnant  to  the  premises."  2  BI.  Com.  *  298.  How 
it  may  lessen  and  qualify  the  estate  is  shown  by  the  instance  of  a  deed  to  a 
man  and  his  heirs,  habendum  to  him  and  the  heirs  of  his  body,  or  mee  verea, 
which  in  either  case  carries  the  fee;  but  while  in  the  premises  the  estate  con- 
veyed is  a  fee  simple,  yet  by  the  habendum  it  is  qualified  and  lessened  to  an 
estate  tail,  with  a  fee  simple  expectant  thereon.  1  Bl.  Com.  *298  Co.  Lltt.,  21 
a;  but  if  no  estate  is  limited  in  the  premises,  and  an  express  estate  for  years  is 
limited  in  the  habendum,  this  will  qualify  and  abridge  the  general  intendment 
of  the  premises,  by  which  an  estate  for  life  would  otherwise  have  passed.  Co. 
Lltt..  183  a.  Cruise,  tit.  82,  ch.  21,  §  80;  Washb.  Real  Prop.  642.  How  it  may 
enlarge  the  estate  is  shown  by  the  case  where  an  estate  is  given  in  the  prem- 
ises to  the  grantee  for  life,  fiabendum  to  him  and  his  heirs,  in  which  case  the 
grantee  will  take  an  estate  in  fee.  Co.  Litt.,  299  a;  but  the  habendum  can  not 
increase  or  add  to  the  thing  granted.  Cruise,  tit.  82,  ch.  21,  §  78;  Manning  v. 
SmUh,  6  Conn.  289.     How  it  may  explain  the  premises  is  shown  in  the  case 
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wher&  the  premiaes  make  the  grantees  joint  tenants,  while  the  habendum 
maloes  them  tenants  in  common.  Fiaher  v.  Wigg,  1  P.  Wms.  14;  Bambaugh 
T.  Bambangh,  11  S.  &  R.  191;  although  the  conyerse  does  not  follow;  for  if  the 
premiaes  make  them  tenants  in  conmion  and  the  habendum  makes  <hem  joint 
tenants,  they  still  take  as  tenants  in  common.  OnibraiUh  v.  GoXbraUhy  3  S.  & 
R.  892;  the  reason  being  that  joint  tenancy  is  at  this  day  so  far  from  being 
favored  that  the  courts  think  themselves  justified  in  exercising  their  ingenuity 
against  it;  and  because  in  most  instances  it  operates  contrary  to  the  intent  of 
the  parties. 

Where  the  habendum  is  repugnant  isiA  contrary  to  the  premises  it  is  void, 
and  the  grantee  will  take  the  estate  given  in  the  premises.  Cruise,  tit.  83,  cK 
21,  g  75;  2  Bl.  Com.  *298.  When  an  estate  to  A.  and  his  heirs  is  given  by  the 
premises  of  a  deed,  but  the  word  heirs  is  omitted  from  the  Tiobenidum  the  latter 
may  be  disregarded  and  A.  will  take  an  estate  in  fee.  Breitenbaeh  v.  Dungan, 
5  Clark's  P.  L.  J.  Rep.  236;  and  a  conveyance  to  a  trustee  in  fee  in  trust  for  a 
married  woman  gives  her  the  fee,  although  there  are  no  words  of  inheritance 
in  the  limitation  to  her.  Freyvogie  v.  Hughee^  56  Penn.  St.  228.  If  the 
habendum  be  absolutely  repugnant  to  the  premises,  if  it  cannot  be  reconciled 
with  them,  so  that  full  effect  can  be  given  to  both,  it  must  g^ve  way  and  the 
premises  must  stand.  Thus  if  there  be  a  grant  to  ode  and  his  heirs,  habendum 
to  him  for  life,  there  is  an  irreconcilable  contradiction,  for  it  cannot  be  an 
estate  for  life,  and  at  the  same  time  an  estate  in  fee;  either  the  word  heirs  la 
the  premises  must  be  stricken  out,  or  effect  must  be  denied  to  the  habendwn. 
In  a  deed  the  premises  will  prevail."  Tykr  v.  Moore,  42  Penn.  St.  374.  "  In 
a  will  the  legal  effect  of  the  word  heirs  may  be  controlled  by  the  context 
evincing  such  a  demonstrative  intention  to  misapply  it  as  cannot  be  mistaken; 
in  an  executed  conveyance,  never.  HUeman  v.  Bouslaugh,  18  Penn.  St.  358; 
8.  c,  58  Am.  Dec.  474,  per  Gibson,  C.  J. 

Baldwin's  case,  2  Coke,  28,  arose  upon  a  demise  to  Ann  Baldwin  and  An- 
thony her  son,  and  to  the  heirs  of  the  said  Anthony;  habendum  to  them  until 
the  end  of  ninety-nine  years,  and  so  from  ninety-nine  years  to  ninety- nine 
years,  until  800  years  be  expired;  and  the  lessor  covenanted  that  he,  his  heirs 
and  assigns,  at  the  end  of  the  said  term  of  300  years  would  make  unto  the 
heirs  and  assigns  of  the  said  Anthony,  such  lease  for  other  800  years,  etc. ;  and 
the  jury  having  found  that  no  livery  of  seisin  was  made  according  to  the 
indenture,  it  was  resolved  that  till  livery  be  made  nothing  shall  pass  but  an 
estate  at  will  by  the  premises.  The  case  was  decided  upon  the  ground  that 
an  estate  in  fee  or  a  freehold  which  lies  in  livery  could  not  be  perfected  with- 
out livery  of  seisin,  and  until  that  is  made  the  feoffee  has  but  a  mere  estate  at 
will;  but  as  to  those  things  which  take  their  essence  and  effect  by  the  delivery 
of  the  deed  without  other  ceremony,  and  which  lie  in  grant  there  in  such 
limitation  as  in  the  case  at  bar,  the  habendum  is  repugnantmnd  void.  As  if  a 
man  grants  rent  or  common  out  of  his  land  by  the  premises  of  the  deed,  to 
one  and  his  heirs,  habendum  to  the  grantee  for  years  or  for  life,  the  haibendnm 
is  repugnant,  for  a  fee  passeth  by  the  premises  by  the  delivery  of  the  deed, 
and  therefore  the  habendum  for  years  or  life  is  void.  In  this  State,  the  act  of 
Hay  28, 1715,  §  5,  gives  to  deeds  acknowledged  and  recorded  the  force  and 
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effect  here,  for  giving  possession  and  seisin  of  deeds  of  feoffment  with  livery 
of  seisin,  in  the  kingdom  of  Qreat  Britain.  Under  this  statute  deeds  have  the 
same  effect  as  bargains  and  sales,  or  leases  and  releases,  or  feoffments  with 
liTery,  or  deeds  nnder  the  statute  of  uses,  as  will  best  effect  the  intention  of  the 
parties.  BennUt  t.  Morris,  5  Bawle,  16;  Murphy  ▼.  Hubert,  16  Penn.  St.  59; 
&kman  ▼.  Eekman,  68  Penn.  St.  460.  Livery  of  seisin  is  not  required  in  this 
State,  and  a  deed  takes  effect  on  delivery  of  the  deed  itself,  without  further 
ceremony,  although  not  recorded.  Williams  on  Real  Property,  *  179,  note  1, 
by  Mr.  Bawle.  In  this  case  possession  is  notice  to  third  parties,  and  notice  is 
the  great  object  to  be  accomplished  by  recording  the  deed.  Bcnoe  v.  Rsam, 
105  Penn.  St.  243. 

In  Carter  v.  Madgwiek,  3  Levihz,  839,  on  a  g^ant,  bargain  and  sale  to  one 
and  his  heirs  in  the  premises,  Tiabendum  after  the  death  of  the  bargainor,  to 
the  bargainee  and  the  heirs  of  his  body,  with  remainders  over,  it  was  held 
that  although  the  habiiidum  of  a  future  freehold  be  void,  yet  the  grant  in  the 
premises  bMng  expressly  to  him  and  his  heirs,  the  indenture  shall  inure  upon 
the  premises,  and  shall  pass  the  estate  to  the  vendee  directly  by  the  premises, 
notwithstanding  the  g^rantor  continued  in  possession  for  his  whole  life,  and 
perhaps  thought  and  intended  that  nothing  should  pass  till  after  his  death; 
for  his  intent  could  not  alter  the  law  and  make  a  future  freehold  good  and  a 
present  freehold  void. ' 

If  no  estate  is  montioned  in  the  premises  the  grantor  will  take  nothing  un- 
der that  part  of  the  deed,  except  by  implication  of  law;  but  if  an  habendum 
follow,  the  intention  of  the  parties  will  be  found  in  the  habendum,  and  will  take 
effect  if  not  contrary  to  the  rules  of  law.  On  the  other  hand,  if  an  estate  and 
interest  be  mentioned  in  the  premises,  the  intention  of  the  parties  is  shown, 
and  the  deed  may  be  effective  without  any  habendum;  and  if  an  habendum  fol- 
low which  is  repugnant  to  the  premises  or  contrary  to  the  rules  of  law,  and 
incapable  of  a  construction  consistent  with  either,  the  habendum  shall  be 
rejected  and  the  deed  shall  stand  good  upon  the  premises.  (jhodtUte  v.  Oibbe, 
5  Bam.  &  Cr.  709.      . 

In  ChadUUe  v.  Steele,  4  Ad.  &  Ellis,  663,  the  action  was  upon  an  indenture 
of  lease,  by  which  the  lessor  demised  to  "  Hannah  Timmis,  her  heirs  and 
assigns,  for  and  during  the  natural  life  of  George  Timmis."  The  habeTidum 
was  "  to  Hannah  Timmis  and  her  assigns.  It  is  held  that  the  words  "  for  and 
during  the  natural  life  of  George  Timmis,"  being  in  the  premises  and  a  part 
thereof,  must  be  allowed  to  limit  the  duration  of  the  estate,  and  to  explain 
and  qualify  the  meaning  of  the  word  "  heirs  "  in  the  premises.  But  upon  the 
other  words  in  the  habendiim,  namely,  "  to  Hannah  Timmis  and  her  assigns," 
that  these  words  were  manifestly  contrary  and  repugnant  to  the  words  in  the 
premises,  and  must  be  disregarded. 

It  may  therefore  be  said  that  where  the  premises  of  a  deed  contain  an 
express  grant  to  a  man  and  his  heirs  for  a  term  of  years,  there  the  limitation 
for  a  term  will  qualify  and  lessen  the  grant  in  fee;  but  a  limitation  for  years 
or  for  life  m  the  habendum  will  not  affect  a  fee  conveyed  by  the  premises- 
See  also  Boddtngtan  v.  Bobtneon,  L,  R.,  10  Exch.  270;  Goehin  v.  Heathcote, 
liofft  190;  Wager  v.  Wager,  1  8.  &  R.  874;  Moss  v.  Sheldon,  8  W.  &  S.  160; 
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Laneoit&r  Bank  v.  MyUy,  18  Penn.  St.  544;  M^ner*$  Appeal,  61  Penn.  St.  888; 
WatUtrt  ▼.  Bredin,  70  Penn.  St.  285;  WinUr  r.  Qorweh,  51  Hd.  180;  BebiMim, 
V.  Payn«,  51  Mias.  680;  TAompim  t.  Gari,  51  Vt.  406;  i^oe  t.  W(m^,  Bfart.  N. 
O.  28;  Bitfner  t.  /rwtn,  4  Der.  &  Btt.  L.  488;  a.  c,  84  Am.  Dec.  890.  Gluui. 
cellor  KmuT  sajs  thmt  the  Aodtfndum  has  dflgenerated  into  a  mere  naeleaa  form, 
and  he  diapoaee  of  it  in  eleven  linea,  of  ao  little  importance  doea  he  .onaidar 
it.  4  Kent.  Com.  * 468.  Tet  it  haa  a  place  and  oae,  for  it  may  be  zeaorted  to 
where  the  meaning  of  *tlie  premlaea  ia  not  clear.  JBa^arig  t.  Ifatty,  18  Ir.  C. 
L.  582;  Bkdr  v.  (kbame,  84  N.  C.  417;  Oar$on  v.  MeOatUn,  60  Ind.  884;  nnd 
it  will  prerail  OTcr  the  reddendum,  BureheU  t.  Olairit,  L.  B.,  2  G.  P.  DIt.  86; 
and  the  premiaea  and  habendum  together  will  prevail  over  the  corenanta  of 
warranty.    Seifmaur^i  case,  10  Coke,  95. 

All  deeds  are  to  be  constmed  favorably  and  aa  near  the  intention  of  the  par- 
ties as  may  be  consistent  with  the  roles  of  law.  HaUingeworth  v.  Frff,  4  Dal- 
las. 845;  atoewr  v.  Sto09eT,  9  S.  &  EL  450;  Huae  v.  SUphnu,  51  Penn.  St.  282; 
Cumberland  B.  d  L.  Aitn  v.  Aramingo  M,  E.  Ohureh,  18  Phila.  171.  Among 
those  rules  are  the  following:  Where  there  are  two  daoaee  in  a  deed,  of 
which  the  latter  is  contradictory  to  the  former,  then  the  former  shall  stand. 
Cruise,  tit.  82,  ch.  20,  %  8;  Gother  v.  Merrick,  Hardes.  Bep.  94.  The  first  grant 
and  the  laat  will  is  of  the  geatest  force.  Co.  Utt.,  112  b.  The  general  mle 
is  that  when  there  is  a  repugnancy,  the  first  words  in  a  deed  and  the  laat 
words  in  a  wUl  shaU  prevail.  LewUf  BstaU,  8  Whart.  162.  While  in  the  inter- 
pretation  of  deeds  of  gift,  settlements  and  other  voluntary  conveyances,  as  in 
wills  and  other  testamentary  papers,  the  intention  of  the  grantor  is  to  be  taken 
as  the  cardinal  rule  of  construction.  Means  v.  Preebyterian  Ohureh,  8  W.  ft 
8.  808;  Muse  v.  Slephene,  eupra;  Mergenthaler'e  Appeal,  15  Weekly  Notes,  441; 
mngwaU  v.  BingwaU,  42  Leg.  Int.  80;  JBggine  v.  WaegaU,  84  Me.  805;  deeds 
of  bargain  and  sale,  and  lease  and  release,  and  other  deeds  founded  upon  a 
valuable  consideration,  or  reserving  rent,  are  to  be  construed  most  strongly 
against  the  grantor  and  in  favor  of 'the  grantee.  Co.  Litt.,  188  a;  Stokely'e  Be- 
tale,  19  Penn.  St.  488;  Ek^  v.  Bidgway,  86  Penn.  St.  529;  Adame  v.  Frothing- 
ham,  8  Mass.  861;  s.  c,  8  Am.  Dec.  151.  In  the  case  of  a  patent  ambiguity 
which  appears  on  the  face  of  the  instrument,  no  averment  is  allowed  to  ex- 
plain it.  In  such  a  case  it  is  for  the  court  to  declare  the  proper  construction 
of  the  deed  as  a  matter  of  law.  Oax  v.  B^eedley,  88  Penn.  St.  124;  Ha/rvey  v. 
Vandegrifl,  89  Penn.  St.  846;  8miUh  v.  Thompeon,  8  M.  G.  ft  S.  44;  but  in  the 
case  of  a  latent  ambiguity,  an  averment  to  explain  it  by  parol  evidence  ia 
admissible.  Cruise,  tit.  82,  ch.  20,  §  60;  Greenl.  Bv..  g§  297  to  800;  as  for 
instance,  to  identify  the  property,  or  the  person  to  whom  it  is  granted.  Thus 
if  a  feoffment  be  made  of  the  manor  of  S.,  and  the  feoffor  has  a  manor  called 
North  S.«  and  another  manor  called  South  S.,  parol  evidence  will  be  admitted 
to  show  which  manor  was  meant.  Harding  v.  Cfam%  Suffolk,  1  Bep.  in  Ch.  188; 
or  if  there  are  two  persons  bearing  the  name  of  the  grantee,  which  of  the  two 
was  the  person  intended.  Meree  v.  AneeU,  3  Wilson,  275;  SheUmme  v.  Inehi' 
quin,  1  Brown  Ch.  838;  Peiseh  v.  Dickaon,  1  Mason,  9;  Brigham  v.  Rogers,  VI 
Mass.  571;  Jackaon  v.  Loomie,  18  Johns.  81;  19  Johns.  449;  but  parol  testimony 
will  not  be  received  to  increase  the  rent  or  ahorten  or  lengthen  the  term. 
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l^rMtan  t.  M&reeau,  3  W.  Bl.  1849.  Parol  evidence  of  the  deolftntions  and 
intentloiw  of  the  grantor  is  not  admissible  to  aid  in  the  oonstmction  of  a  deed. 
Me  WUUami  t.  Martin,  12  8.  &.R.  260;  s.  c.»  14  Am.  Dec.  088;  nor  is  the  under- 
standing  of  the  person  who  drew  it.  JPbx  t.  MtUr,  4  Penn.  St.  119;  although 
if  the  words  are  eqaivoeal,  or  there  is  a  doabt  as  to  the  intent,  the  acts  and 
declarations  of  the  parties  under  the  agreement,  at  the  time  and  subsequent  to 
the  transaction,  commonly  called  the  contemporaneous  construction,  and  the 
Borrounding  eircumstanoes,  may  be  taken  as  a  guide  to  their  intention. 
LMgh  Goal  d  ifoo.  Oa.  t.  Marian,  27  Penn.  St.  429;  Miner'i  Appeal,  61  Penn. 
Bt.a88. 

To  apply  these  prindpiee  to  the  present  case,  let  us  inquire  what  the  facts 
are.  Boben  Glassey,  in  erecting  buildings  on  his  lot,  built  over  on  the  ground 
of  Leonard  Fndley,  fifteen  and  one-half  inches  at  one  end  of  his  lot  and  ten 
and  one-half  inches  at  the  other  end.  Glassey  died,  having  devised  his  prop- 
erty to  the  defendant.  Frailey  might  have  treated  her  as  a  trespasser,  but  he 
did  not.  He  accepted  her  as  a  tenant.  He  leased  that  part  of  his  ground 
covered  by  the  buildings  to  the  defendant,  her  heirs  and  assigns,  and  reserved 
a  yearly  rent  to  himself,  his  heirs  and  assigns,  taking  her  covenant  binding 
herself,  heirs  and  assigns,  to  pay  the  rent.  All  tins  appears  in  the  deed, 
which  is  in  the  handwriting  of  Frailey,  and  shows  an  intention  to  convey  the 
fee.  The  only  part  of  the  d^d  which  conflicts  with  this  intention  is  the 
words  in  a  subsequent  clause  of  the  deed,  "  for  the  term  of  five  years,"  and 
as  they  are  subsequent  to  the  lease  in  fee,  they  cannot  stand.  Treating  them 
as  the  habendum,  they  are  repugnant  to  the  premises,  and  therefore  void,  and 
most  be  rejected  in  construing  the  deed.  Both  cannot  survive;  the  estate  con- 
veyed cannot  be  a  fee  and  also  a  term  for  years.  It  would  be  contrary  to  all 
the  rules  of  construction  to  permit  the  habendum  for  years  to  override  the 
lease  in  fee  conveyed  by  the  premises.  The  subsequent  acts  of  the  parties 
show  the  construction  which  they  put  upon  the  deed,  that  a  fee  was  intended 
to  be  conveyed  and  not  a  term  for  years.  When  Frailey  received  the  annual 
rent  he  described  it  in  the  receipts  he  gave  as  ground  rent,  which  is  a  term 
usually  applied  to  perpetual  rents  in  this  city,  although  it  is  also 
applied  to  rents  reserved  on  long  leases.  See  Cadtoalader  v.  App., 
81  Penn.  St.  194;  but  not  to  leases  from  year  to  year.  Eleven  years  after 
the  date  of  the  deed,  when  the  defendant  would  have  been  a  tenant  from  year 
to  year,  if  the  plaintiff's  contention  is  good,  the  defendant  was  called  upon  by 
Frailey  to  pay  for  surveying  the  lot.  This  is  a  charge  usually  paid  by  owners 
of  the  fee,  and  not  by  tenants  from  year  to  year.  If  we  look  at  the  circum- 
stances surrounding  the  transaction,  we  find  that  the  defendant,  owning  per- 
manent buildings,  which  by  mistake  had«  been  erected  on  the  ground  in  dis- 
pute, required  a  perpetual  lease  of  the  ground,  to  give  her  continaed  peace; 
and  not  a  lease  for  a  short  term,  which  would  only  postpose  the  evil  day  when 
she  would  be  called  upon  to  take  down  her  buildings.  Everything  concnrs  to 
show  that  a  perpetual  lease  reserving  a  perpetual  rent  was  intended;  the  con 
temporaneous  construction  of  the  parties  proves  it,  and  the  surrounding  cir 
comstances  confirm  it. 

In  construing  this  deed,  we  have  treated  the  words  "for  tlie  term  of  five 
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years/'  as  if  thej  were  words  of  limitation  upon  the  duration  of  the  estato 
conveyed  to  the  defendant,  and  not  as  descriptive  of  the  term  of  Charles  H. 
Rainier  and  others,  tenants  of  Frailey's  ground,  of  which  the  property  in  dis- 
pnte  was  a  part.  There  is  an  ambiguity  in  this  respect,  which  if  it  should  b» 
resolved  in  favor  of  the  defendant^  would  dispense  with  the  further  consider- 
ation of  those  words  in  construing  the  deed. 

In  every  aspect  of  the  case  we  are  of  opinion  that  the  defendant  is  tenant  In. 
fee  of  the  land,  sobject  to  a  perpetual  ground  rent,  which  is  non-extingQiah* 
able  except  with  the  consent  of  the  plaintiff. 


Bentlby  y.  Lamb. 

(112  Penn.  St.  480.) 
Cfontraet  —  eomideratum — extra  eompentation  for  Bertidn, 

An  employer  gave  to  his  employee  a  writing  reciting  that  she  had  been  in  hi^ 
employ  twenty-three  years  as  saleswoman,  an*d  had  been  faithful,  and  that 
he  wished  to  give  her  "  additional  compensation,"  and  agreeing  to  give  her 
a  due  bill  for  |8,000,  payable  within  a  year  from  his  death;  and  on  the  same 
day  he  executed  and  delivered  a  due  bill  accordingly,  expressed  to  be  for 
"  additional  compensation."  He  died  two  months  after.  She  accepted  $6  aa. 
compensation  for  one  week's  wages,  after  his  death,  and  had  frequently 
done  so  before.  There  was  no  direct  proof  that  the  previous  compensation 
was  in  full.  JETeld,  that  she  might  recover  on  the  due  bill.  {See  note,  p.  882.) 

ACTION  on  a  due  bill.    The  head-note  states  the  facts.     Tho 
plaintiff  had  judgment  below. 

John  0.  Johnson,  for  plaintiff  in  error. 

Jos.  S.  Williams  and  M.  Hampton  Todd,  for  defendant  in  error. 

Green,  J.  We  do  not  see  how  we  can  say  as  matter  of  law  that 
there  was  no  evidence  of  a  consideration  for  the  obligation  in  suit. 
There  was  no  testimony  as  to  what  the  actual  agreement  of  the 
parties  was  in  regard  to  the  compensation  to  be  paid  to  the  plaintiff 
for  her  services.  There  was  inferential  evidence  that  it  was  $6 
per  week,  because  that  amount  was  paid  to  and  accepted  by  her 
for  one  week's  services  after  the  testator's  death.  But  this  is  not 
necessarily  inconsistent  with  a  possible  promise  that  she  should  be 
paid  a  larger  sum.     It  is  of  course  consistent  with  the  theory  that 
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the  sum  thas  paid  was  the  stipulated  compensation,  and  therefore 
it  would  be  evidence,  though  not  conclusive,  in  an  action  for  the 
services.  But  here  the  action  is  upon  an  express  positive  promise 
in  writing  signed  by  the  decedent,  to  pay  a  fixed  sum.  The  only 
defense  is  want  of  consideration.  What  is  the  state  of  the  proof 
npon  this  subject?  A  previous  writing  also  signed  by  the  decedent 
is  in  evidence,  in  which  he  recites  that  the  plaintiff  had  been  in 
his  employment  for  twenty-three  years  as  saleslady,  that  she  had 
been  faithful  in  the  discharge  of  her  duty,  and  that  he  wished  to* 
give  her  additional  compensation  for  her  services,  and  in  consid- 
eration of  these  facts  he  agrees  that  he  will  give  her  a  due  bill  for 
13,000,  to  be  paid  by  his  executors  within  one  year  after  his  death. 
The  decedent  ]ived  upward  of  two  months  after  this  paper  was 
executed,  and  the  plaintiff  continued  to  render  him  service  to  the- 
time  of  his  death.  The  writing  not  only  recognizes  but  declares. 
that  the  due  bill  shall  be  given  as  compensation  for  services  ren- 
dered—  additional  compensation  it  is  true  —  but  compensation 
nevertheless.  To  what  it  was  additional  we  do  not  know.  Whether 
it  was  additional  to  full  or  only  partial  compensation  previously 
paid  is  only  a  matter  of  conjecture.  There  is  no  inference  of  law 
that  the  previous  compensation  was  in  full,  and  the  inference  ol 
fact  would  rather  be  that  it  was  partial  only,  simply  because  the 
decedent  himself  so  treats  and  declares  it.  Such  a  declaration  is 
certainly  some  evidence  that  there  was  an  obligation  which  the 
decedent  regarded  as  binding  upon  him,  and  in  consideration  of 
bis  own  BenBe  of  daty  in  the  circumstances,  no  matter  how  it  arose, 
he  contracted  with  the  plaintiff  that  he  would  give  her  a  due  bill 
for  the  amount  stated.  In  execution  of  this  contract  he  did  give 
her  the  due  bill  in  question  upon  which  this  suit  is  founded.  It 
it  be  granted  that  the  agreement  to  give  the  due  bill  imposed  no 
legal  obligation,  how  can  it  be  denied  that  it  created  at  least  a 
moral  obligation  to  do  so.  The  duty  to  perform  a  positive  promise- 
which  is  not  contrary  to  law  or  to  public  policy,  or  obtained  by 
fraud,  imposition,  undue  influence  or  mistake,  is  certainly  an  ob-^ 
ligation  in  morals,  and  if  so,  it  is  a  sufficient  consideration  for  an 
express  promise.  But  in  th6  due  bill  the  recital  of  the  considera- 
tion of  actual  services  rendered  is  repeated,  and  it  is  some  proof 
that  the  services  had  been  rendered,  and  had  not  been  fully  com- 
pensated. The  decedent  himself  so  admits  and  asserts,  and  it 
would  be  an  unjust  assumption  m  the  law  to  infer  the  contrary  in 
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the  face  of  such  testimony.  These  features  in  the  present  case  con- 
stitute a  wide  differeuce  between  it  and  the  cases  cited  for  the 
plaintiff  in  error,  in  which  it  was  either  proved  or  properly  as- 
sumed that  the  past  consideration  was  entirely  executed.  Here 
there  is  in  the  first  place  a  written  agreement  to  giye  the  due  bill, 
and  the  actual  execution  and  delivery  of  the  due  bill  in  perform- 
ance of  that  agreement.  There  is  in  addition  the  undisputed 
declaration  of  the  promisor  that  both  the  agreement  and  the  due 
bill  were  given  as  compensation  for  long  and  faithful  services  ac- 
tually rendered  by  the  plaintiff,  and  no  distinct  proof  that  those 
services  had  been  fully  paid  for.  In  such  circumstances  we  cannot 
say  there  was  no  evidence  of  any  obligation,  legal  or  moral,  to  give 
the  due  bill  in  question,  and  such  being  the  case,  there  being  noth- 
ing else  to  impeach  the  right  of  recovery,  the  court  below  was 
right  in  directing  a  verdict  for  the  plaintifL 

Judgment  affirmed. 

NoTB  BY  THB  Bepobtsr.— In  Earl  v.  Peek,  64  N.  Y.  596,  defendant's  tes- 
tator, having  taken  bj  mistake  a  fatal  dose  of  aconite,  and  being  aware  of  his 
approaching  death,  executed  and  deliyered  to  plaintiff,  who  had  been  his 
housekeeper  for  seyen  or  eight  years,  and  to  whom  he  was  indebted  for  ser- 
vices, a  promissorjr  note  for  the  sum  of  $10,000,  the  consideration  expressed 
being  "for  services  rendered."  In  an  action  upon  the  note,  hdd,  that  it  was 
valid,  although  the  amount  was  greater  than  the  value  of  the  services.  The 
court  said:  "  Mere  inadequacy  of  consideration,  except  as  a  circumstance  bear- 
ing upon  the  question  of  fraud,  or  undue  influence,  is  not  a  defense  to  a  note. 
It  is  not  necessary  that  the  consideration  of  a  note  shall  be  equal  in  pecuniary 
value  to  the  obligation  incurred.  If  no  part  ot  the  consideration  was  wanting 
at  the  time,  and  no  part  of  it  subsequently  failed,  although  inadequate  in 
amount,  the  note  is  a  valid  obligation,  while  a  want  or  failure  of  consideration, 
in  whole  or  in  part,  is  a  good  defense  to  the  whole  note,  or  to  the  extent  of 
such  failure.  Johneon  y.  TUus,  2  HiU,  606;  21  Wend.  658.  This  case,  in  its 
principal  features,  is  quite  analogous  to  the  case  of  Worth  v.  Ccue,  42  N.  Y. 
862.  There,  as  here,  the  note  expressed  the  consideration  to  be  for  services 
rendered,  and  although  the  amount  was  more  largely  in  excess  of  the  pecuniary 
value  of  the  services  than  in  this  case,  the  action  was  sustained  by  this  court, 
and  the  reasoning  in  the  opinions  is  applicable  to  the  facts  of  this  case.  If  the 
intestate  chose  to  pay  for  the  services  rendered  a  much  larger  sum  than  they 
were  worth,  he  had  a  right  to  do  so.  The  note  was  not  a  gratuity  or  gift. 
There  is  no  standard  whereby  courts  can  limit  the  measure  of  value  in  such  a 
case,  and  an  obligation  is  not  wantmg  even  partially  in  consideration,  because 
the  value  is  less  than  the  obligation.  A  note  for  a  thousand  dollars  given  for 
a  liorse  confessedly  worth. but  one  hundred  cannot  be  successfully  defended 
in  whole  or  in  part,  on  the  ground  of  a  want  or  failure  ot  consideration. 
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"It  is  claimed  that  the  note,  in  large 'part  at  least,  was  a  testamentarj 
beqaest,  and  intended  as  snch,  and  that  for  that  reason  the  action  was  not 
maintainable  to  the  extent  that  snch  was  the  intent.  We  have  examined  the 
▼arioos  requests  to  charge  upon  this  qnestion,  and  are  of  opinion,  that  taking 
the  charge  together,  it  was  as  favorable  to  the  defendant  as  he  had  a  right 
lawfully  to  adL  The  judge  charged  explicitly,  that  if  the  real  intent  and 
purpose  of  the  deceased,  and  the  real  character  of  the  transaction,  was  under 
the  form  of  this  note  of  $10,000  to  go  bejond  the  payment  of  actual  indebted* 
neas  to  the  plaintiff,  and  in  fact  to  make  a  provision  for,  or  gift  to  her,  to  that 
extent  the  note  is  void,  and  the  plaintiff  could  not  recover  therefor.  After- 
ward s  request  was  made  that  it  the  deceased  intended  to  go  bejond  his  actual 
indebtedness,  that  the  jury  should  find  for  the  amount  of  such  indebtedness, 
and  not  that  intended  as  a  bequest.  This  was  declined,  and  an  exception 
taken.  This  request  is  somewhat  equivocal.  If  it  is  the  same  as  that  before 
charged,  then  the  refusal  was  not  error.  In  that  case  it  was  a  refusal  to  repeat 
the  same  charge.  If  it  was  intended  as  a  request  that  the  Jury  should  find  the 
amount  which  they  should  determine  was  the  actual  indebtedness,  without  the 
qualification  in  the  first  part  of  the  charge  in  respect  to  an  intended  bequest, 
then  it  was  untenable  for  the  reasons  before  expressed  The  intestate  declared 
in  the  note,  that  it  was  given  for  services  rendered.  If  that  was  true  the  note 
was  valid,  although  the  amount  was  larger  than  the  services  were  worth. 
The  court  charged,  in  substance,  that  if  the  note  was  used  as  a  mere  subter- 
fuge for  a  testamentary  bequest,  the  plaintiff  could  not  recover  to  the  extent 
that  it  was  so  intended.  This  went  as  far  for  the  defendant  as  the  law  would 
justify,  but  it  is  quite  different  from  instructions  that  the  jury  might  find  what 
the  real  indebtedness  ought  to  be,  and  regard  the  balance  as  a  bequest.  The 
latter  proposition  in  effect  would  deprive  the  intestate  of  the  power  to  deter- 
mine  Ihe  value  of  the  services  for  himself,  which,  as  we  have  seen,  he  had  a 
right  to  do." 

In  Worth  V.  Case,  42  JS,  Y.  862,  the  plaintiff  rendered  valuable  services  to 
the  defendant's  testator,  who  was  her  brother,  and  nursed  and  attended  him 
through  a  severe  illness  for  a  month  at  her  residence.  On  his  recovery  he 
debvered  to  her  a  sealed  envelope,  superscribed  with  her  name,  and  the  addi- 
tion, "  tUs  is  not  to  be  unsealed  while  I  live,  and  returned  to  me  any  time  I 
wish  it,  T.  B.  Worth,"  all  in  his  handwriting.  He  subsequently  made  a  will 
with  a  bequest  to  her.  After  his  death  she  opened  the  envelope  and  found  in 
it  a  promissory  note  for  $10,000,  payable  to  her  on  demand,  stating  that  it  was 
"  in  consideration  of  services  rendered  to  me,"  signed  by  him  and  duly  stamped. 
EM  (three  Judges  dissenting),  that  she  could  recover  thereon.  The  court,  by 
FoencR,  J.,  said:  "To  support  a  note,  or  other  contract,  it  is  not  necessary 
that  the  consideration  therefor  shall  be  equal  in  pecuniary  value  to  the  amount 
of  the  obligation  incurred  by  the  note  or  contract.  It  is  enough,  generally, 
that  no  part  of  the  consideration,  upon  which  it  was  founded,  was  wanting  at 
the  time  the  obligation  was  incurred,  and  tliat  no  part  of  it  has  subsequently 
failed.  And  as  to  all  considerations  founded  upon  specific  articles  of  property, 
parted  with  by  the  obligee  to  the  obligor,  and  which  have  not  a  specific,  fixed 
nnd  certain  pecuniary  value,  the  court,  upou  the  question  of  consideration^ 
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will  not  inquire  into  their  actual  pecuniary  value,  but  will  leave  the  parties  to 
8ucU  estimates  thereof  as  they  have  formed  in  making  their  contract. 

"  If  one  voluntarily  and  fairly  purchases  either  real  or  personal  property  of 
another,  at  a  fixed  price,  and  executes  his  note  for  the  payment  of  the  pur- 
chase-money»  he  will  not  be  allowed,  when  sued  thereon,  to  prove,  for  the 
purpose  of  defeating,  or  reducing  the  amount  of  the  recovery  on  the  note,  that 
the  property  in  fact  was  not  worth  one-half,  or  one-quarter,  or  even  one-tenth 
of  the  amount  at  which  he  purchased  it. 

**  If  one  contracts  with  another,  that  he  shall  walk  from  Albany  to  Niagara 
Falls,  or  for  any  other  service  to  be  performed  by  him,  and  agrees  to  pay  him 
therefor  the  sum  of  $1,000,  if  the  service  is  performed,  he  will  not  be  allowed 
to  interpose  as  a  defense,  if  sued  upon  the  contract,  either  that  the  service  was 
not  pecuniarily  worth  that  sum  to  the  party  for  whom  it  was  performed,  or 
that  he  received  no  actual  benefit  from  such  performance  by  the  other  party. 

'*  So  too  while  the  payment  of  a  less  amount,  in  money,  for  a  larger  debt 
which  is  due,  and  the  taking  a  receipt  therefor  from  the  creditor,  expressing 
that  it  is  in  full  payment,  does  not  amount  to  an  accord  and  satisfaction,  yet 
the  acceptance  of  an  article,  or  articles  of  property,  and  receipting  them  as  in 
full,  does  amount  to  an  accord  and  satisfaction,  though  their  actual  value  is 
far  less  than  the  debt  upon  which  they  are  received.  These  principles  are 
elementary  and  familiar. 

'*  The  note  contains  the  declaration  of  the  testator,  that  his  agreement  to  pay 
her  the  $10,000  was  in  consideration  of  services  rendered  to  him.  He  was  very 
sick;  but  precisely  how  sick  he  was,  or  how  dangerous  his  disease  was,  we  do 
not  know.  We  do  know  that  he  received  a  great  deal  of  care  and  attention ; 
«ud  that  she  bestowed  it  upon  him;  and  that  while  she  was  bestowing  such 
care  and  attention  upon  him,  he  frequently  said  he  would  pay  her  w^  for  her 
services.  It  may  well  be  that  his  life  was  considered  in  danger,  and  that  he 
desired  to  stimulate  her  efforts  in  his  behalf  by  means  of  pecuniary  considera- 
tions, even  beyond  those  which,  as  his  sister,  he  could  expect  from  her.  And 
he  may  well,  at  that  time,  have  estimated  her  services  and  attention  as  worth 
more  to  him  than  flOjOOO.  '  For  all  that  a  man  hath,  will  he  give  for  his  life. 
At  all  events,  it  is  clear  that  she  was  unremitting  in  her  attentions  to  him,  and 
he  recovered.  And  if  the  note  speaks  truly,  he  then  considered  those  atten- 
tions worth  910,000  to  him.  It  is  true,  that  in  the  manner  of  delivering  it  to 
her,  he  reserved  the  loeui  penitentuB,  in  case  he  should  afterward  consider  her 
services  of  less  value  to  him;  but  he  lived  more  than  three  years  after  that, 
and  if  his  acts  during  that  time  are  evidence  of  his  opinion,  he  continued  to 
believe,  to  the  end  of  his  life,  that  in  giving  the  note  for  that  consideration  he 
had  not  committed  a  mistake.  He  chose,  for  these  services,  to  execute  tl  o 
note.  We  have  no  pecuniary  standard  by  which  we  can  measure  or  weigh 
their  value  to  him.  He  estimated  them  then  and  continued  to  do  so  at  $10,000. 
aud  those  who  stand  in  his  shoes  have  no  right  to  repudiate  the  contract  wliirh 
he  made.  I  think  the  note  was  executed  for  a  valuable  consideration,  and  that 
it  is  valid  against  his  executors." 

LoTT,  J.,  said:  **  The  nature  of  the  transactlotf  shows  that  he  meant  it  as  a 
liberal  compensation  '  for  services  rendered '  to  him  and  not  as  a  mere  gratuity. 
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The  OTal  evidence  and  the  note  itself  clearlj  indicate,  and  the  finding  of  the 
referee  establishes  the  fact  that  valoable  seirices  had  been  rendered  to  him. 
There  is  oonseqnentlj  no  ground  for  holding  that  the  sum  specified  was  intended 
as  a  gift.  The  note  however,  although  not  available  as  a  legal  obligation  for 
the  pajment  of  that  sum,  was  competent  as- evidence  of  the  value  of  those  ser- 
vices. It  shows,  or  at  least  tends  to  show,  what  the  testator's  estimate  of 
their  valne  was,  and  is  therefore  very  material  in  determining  the  amount  to 
which  the  plaintiff  was  entitled." 

See  Ootoee  v.  OtfmeU,  75  N.  Y.  91;  8.  c,  81  Am.  Rep.  428,  488. 

In  Bean  y.  Omrruih,  108  liass.  342,  it  was  held  that  a  request,  written  by 
the  maker  of  a  promissory  note  on  the  same  piece  of  paper,  that  the  payee  will 
accept  the  note  from  his  true  friend,  the  writer,  is  not  conclusive,  as  matter  of 
law,  that  the  note  is  without  consideration;  nor  is  it  so,  coupled  with  th^  fact, 
as  part  of  the  transaction,  that  the  note  was  delivered  to  the  payee  in  a  sealed 
envelope,  on  which  was  written  a  request  to  him  by  the  maker  that  he  would 
not  open  it  till  after  the  writer's  death.  Also  held,  that  mere  inadequacy  of 
eonsideimtion  will  not  avoid  a  promissory  note.  It  appeared  that  the  maker  of 
the  note,  whose  sister  had  married  the  plaintiff's  father,  had  employed  the 
plaintiff,  a  widow  and  a  needle- woman,  to  make  his  underclothes  and  mend 
his  clothes,  and  she  did  so;  that  he  boarded  there  at  a  hotel,  but  frequently 
took  meals  at  the  plaintiff's  house,  prepared  by  her,  and  for  seven  years  was 
accustomed  to  eat  supper  there  on  Sundays;  that  he  came  to  her  house  almost 
every  evening  for  an  hour  or  two,  and  played  with  her  children;  that  he  occa- 
sionally gave  her  children  small  sums  of  money  for  services  done  for  him^' 
thai  he  occasionally  made  gifts  of  snudl  value  to  the  plaintiff;  and  that  he 
always  paid  her  for  the  underclothes  which  she  made  for  him;  but  the  plaintiff 
was  unable,  after  such  a  lapse  of  time,  to  state  the  times  or  amounts  of  such 
payments.  The  note  was  for  $600  and  "for  Value  received."  The  court  said: 
"  hk  the  opinion  of  the  court,  the  evidence  thus  afforded,  in  the  case  at  bar,  by 
the  production  of  the  note,  is  not  defeated  in  its  effect  by  the  words  '  Dear 
Jane — Please  accept  the  above  from  your  true  friend  6.  C.  W.,'  which  were 
written  upon  the  lower  part  of  the  paper  upon  which  the  note  was  written. 
We  cannot  say,  as  a  matter  of  law,  that  these  words  show  the  note  to  have 
been  only  a  gift.  They  are  consistent  with  a  purpose  to  make  it  a  more  liberal 
compensation  for  services  rendered  than  the  plaintiff  had  expected,  or  a  desire 
on  the  part  of  the  maker  to  have  it  accepted  instead  of  the  money.  Nor  is  the 
request,  indorsed  upon  the  envelope  in  which  the  note  was  sent,  that  it  should 
not  be  opened  until  the  maker's  decease,  decisive  upon  the  question  whether 
there  was  a  valuable  consideration.  Nor  do  these  memoranda,  with  the  note 
so  delivered,  constituting  one  transaction  and  construed  together,  as  a  matter 
of  legal  interpretation  signify  that  the  note  was  a  mere  gift." 

In  Johnson  v.  lltus,  2  Hill,  606,  the  note  was  given  for  mulberry  trees,  which 
turned  out  to  be  decayed  and  almost  lifeless,  but  this  was  held  no  defense. 

In  Bamum  v.  Bitmum,  8  Conn.  469;  s.  c,  21  Am.  Dec.  689,  the  note  was 
given  for  a  quarter  of  a  lottery  ticket,  on  the  strength  of  a  rumor  that  it  had 
drawn  $2,000,  which  turned  out  false,  yet  the  plaintiff  recovered  the  whole 
amount. 
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In  Oakley  y.  JBoortnan,  21  Wend.  588,  Gowbn,  J.,  ssid:  "  The  slightest  con- 
sideration  is  sufficient  for  the  greatest  andeitaking."  "The  inqniijin  all 
sach  cases  is,  not  how  mnoh  70a  have  xeoeived  as  a  oonsldanitUm  for  jonr 
promise,  bat  what  is  the  amount  that  70a  hare  leallj  promised  to  paj.  You 
may  indeed  impeach  the  consideration  bat  not  for  its  amount." 


TowKSHip  OF  Wist  Mahakoy  y.  Watsoit. 

(US  Peon.  8t.  974.) 

JfigUgence — prooBimate  eaute — it^urif  to  runaway  harae». 

A  sleigh  was  oTertumed  hy  an  ash  heap  in  a  highway,  and  the  horses  attached 
ran  Away,  and  about  five  or  six  miles  distant  and  a  mile  from  any  highway, 
they  were  killed  by  a  railroad  locomotiye.  HM,  that  the  negligence  of  the 
township,  if  any,  was  not  the  proximate  cause. 

ACTION  for  killing  of  a  team  of  horses  and  injoiy  to  a  sleigh 
and  harness  by  negligence.    The  opinion  states  the  facts. 
The  plaintiff  had  judgment  below. 

Hamuel  J9I  Kaereh&r,  Mason  Wndman  and  James  F.  Minogus, 
for  plaintiff  in  error. 

Jas.  B.  Reilly  and  M,  M.  V  Vette,  for  defendant  in  error. 

Paxsok,  J.  This  was  an  action  brought  by  the  plaintiff  below 
against  the  township  of  West  Mahanoy  to  recoyer  damages  for  the 
loss  of  his  horses  and  injury  to  his  sleigh,  caused,  as  the  jury  haye 
found,  by  the  negligence  of  the  township  in  not  keeping  the  public 
highway  in  a  safe  condition  for  trayel.  The  undisputed  facts  are 
that  on  January  16, 1884,  two  horses  and  a  sleigh  owned  by  the 
plaintiff,  in  charge  of  his  men,  were  being  driyen  along  a  public 
road  in  said  township,  when  by  reason  of  a  pile  of  ashes  which  had 
been  deposited  in  the  highway,  the  sleigh  was  oyertumed  and  in- 
jured; the  horses  ran  off  and  were  found  next  day  upon  the  track  of 
the  Lehigh  Valley  railroad,  from  fiye  to  six  miles  distant  from  where 
the  accident  occurred,  and  about  a  mile  from  any  public  highway. 
Both  horses  were  dead  when  found,  haying  eyidently  come  in  con- 
tact with  a  moying  locomotiye  and  were  thus  killed. 

The  negligence  of  the  township,  haying  been  found  by  the  jury, 
v:as  conceded  upon  the  argument  at  bar.     Hence  no  question  was 
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made  as  to  the  damages  resalting  from  the  injury  to  the  sleigh 
and  harness;  bnt  as  to  the  horses  it  was  contended  that  the  negli- 
gence of  the  township  was  not  the  proximate^  but  the  remote  cause 
of  their  being  killed,  and  that  for  this  reason  the  plaintiff  could 
not  recoyer.  This  question  was  distinctly  raised  by  the  defendant's 
fifth  point,  which  was  as  follows:  ''It  being  an  admitted  fact  in 
this  case  that  the  horses  were  killed,  not  on  the  township  road,  but 
on  the  Lehigh  VaUey  railroad,  by  a  moying  locomotiye  (not  owned 
or  controlled  by  the  township)  which  ran  upon  and  killed  them, 
the  negligence  of  the  township,  if  any,  was  not  the  proximate,  but 
the  remote  cause  of  the  killing  of  the  horses,  and  the  plaintiff  can- 
not reooTer  their  Talue  in  this  action, '^ 

The  court  answered  it  as  follows:  ''  We  submit  to  you  the  qttes* 
tion  whether  the  negligence  of  the  defendant  was  the  proximate 
cause  of  the  killing  of  the  plaintifTs  horses,  or  whether  it  was  the 
remote  cause.  If  it  was  the  proximate  cause  the  defendant  must 
answer  for  the  injury;  if  it  was  the  remote  cause  the  defendant  is 
not  liable  for  such  killing.'' 

No  objection  was  made  below  or  here  to  this  point  upon  the 
ground  that  it  assumes  the  facts.  We  understand  the  facts  to  be 
conceded. 

While  it  is  undoubtedly  true  as  a  general  proposition  that  the 
question  of  proximate  cause  is  for  the  jury,  yet  it  has  been  repeat- 
edly held  that  where  there  arc  no  disputed  facts  the  court  may  de-' 
termine  it.  It  is  sufficient  to  refer  to  Hoag  v.  Railroad  Company, 
85  Penn.  St.  293.  In  that  case  this  court,  following  Railroad  Co, 
T.  Kerr,  62  Penn.  St.  353;  s.  c,  1  Am.  Rep.  431,  and  Railroad  Co. 
T.  Hope,  80  Penn.  St.  379,  laid  down  the  rule  as  to  proximate  cause 
as  follows:  ''In  determining  what  is  proximate  cause  the 
true  rule  is  that  the  injury  must  be  the  natural  and  probable 
consequence  of  the  negligence;  such  a  consequence  as  under  the 
surrounding  circumstances  of  the  case  might  and  ought  to  have 
been  foreseen  by  the  wrong-doer  as  likely  to  flow  from  his  act." 

Tested  by  this  rule  the  negligence  and  the  injury  certainly  ap- 
pear a  long  distance  apart.  Assuming  that  the  running  away  of 
the  horses  was  the  natural  and  probable  consequence  of  the  over- 
tuming  of  the  sleigh,  we  have  to  further  assume  that  their  con- 
tinuing their  flight  for  seyeral  miles,  and  finally  getting  upon  a 
railroad  track  and  being  there  killed,  was  also  a  natural  and  prob- 
able consequence  of  such  OTerturn.  If  the  township  is  responsible 
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for  all  possible  conseqnenoes  of  its  negligence,  then  we  would  have 
no  doubt  upon  this  point.     Such  howeyer  is  not  the  rule. 

Ajwnming  howeyer  that  the  township  would  be  liable  in  case  the 
horses  were  killed  in  the  course  of  their  first  fright;  that  is  to  say, 
that  becoming  frightened  by  the  oyertuming  of  the  sleigh,  they 
ran  on  until  they  reached  the  railroad  track,  turned  up  said  track, 
dashed  against  a  passing  locomotiye,  and  were  thus  killed  before 
they  had  recoyered  from  their  original  terror,  the  plaintiff's  diflS- 
culty  is  that  he  has  not  proyed  these  &cts,  if  they  exist.  We  are 
asked  to  assume  them,  thus  piling  presumption  upon  presumption. 

The  case  is  entirely  barren  of  eyidence  as  to  what  became  of  the 
horses  after  they  commenced  to  run  until  they  were  found  dead 
upon  the  track  of  the  railroad.  The  accident  occurred  iu  the  eye- 
ning;  the  horses  were  not  found  until  the  next  morning,  and  then 
at  a  point  as  before  stated,  from  fiye  to  six  miles  from  the  place 
from  where  they  started.  There  is  no  proof  that  it  was  a  con- 
tinuous flight,  and  that  they  had  not  recoyered  from  their  terror 
when  killed.  We  are  asked  to  assume  these  facts.  It  is  certainly 
not  a  presumption  of  law,  and  as  a  presumption  of  fact  it  is  too 
yiolent  to  base  a  yerdict  upon.  A  horse  when  badly  frightened 
runs  at  the  top  of  his  speed  and  soon  exhausts  himself,  and  with 
such  exhaustion  his  terror  naturally  diminishes.  It  is  possible, 
but  not  probable,  not  sufficiently  so  at  least  for  us  to  assume  it, 
that  a  horse  would  continue  to  run  oyer  fiye  miles  without  practi- 
cally recoyering  from  his  fright  No  one  will  contend  that  if  these 
horses  had  so  recoyered,  had  wandered  upon  the  railroad  track 
as  any  other  stray  horses  would  do,  and  were  then  killed  by  a  pass- 
ing locomotiye,  the  township  would  be  liable.  The  negligence  in 
such  case  would  not  haye  been  the  proximate  cause. 

In  any  yiew  of  this  case,  admitting  the  facts  we  are  asked  to  as- 
sume to  haye  been  proyed,  the  strain  is  sufficiently  seyere  to  con- 
nect the  killing  of  the  horses  with  the  act  of  negligence.  We  will 
not  add  to  the  strain  by  assuming  facts  which  haye  not  been  proyed, 
and  which  are  in  themselyes  doubtful,  if  not  improbable. 

The  defendant's  fifth  point  should  haye  been  affirmed  without 
qualification. 

The  jiidgmeni  is  reversed,  and  a  venire  facias  de  novo  awarded. 
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Negligence  —  cvrchiteet. 

An  arehiteet,  employed  to  famish  plans  for  a  bailding  and  saperintend  the 
ooofllraction,  is  liable  for  damage  by  the  cracking  of  the  walls  thxoagh  his 
lack  of  skill  or  care. 

ACTION  to  enforce  a  mechanics'  lien.     The  opinion  states  the 
case.    The  plaintiff  had  judgment  below. 

OoodBy  Wiahard  &  Phillips,  for  appellant. 

D.  Donovan,  for  appellee. 

Beck,  C.  J.  I.  The  pleadings  and  evidence  show  that  plaintiff, 
who  is  an  architect,  under  a  contract  with  defendant,  prepared 
plans  and  specifications,  and  superintended  the  construction  of  a 
brick  building  intended  to  be  used  as  a  hotel.  For  the  value  of  his 
services  remaining  unpaid,  $245.55,  he  claims  a  mechanics'  lien» 
and  brings  this  action  to  enforce  it.  The  defendant,  among  other 
defenses,  pleaded  to  the  action  a  counter-claim  in  the  sum  of 
$1,500,  for  damages  sustained  by  him  by  reason  of  ''  faulty  designs, 
defective  plans  and  specifications,  and  want  of  care  and  skill  in  the 
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erection  and  completion  of  the  building  under  the  management 
and  supervision  of  plaintiff.^  The  defendant's  counsel  also  insist 
in  argument  that  plaintiff  is  not  entitled  to  a  lien  for  services  ren- 
dered by  him  as  an  architect  and  superintendent,  on  the  ground 
that  the  law  affords  no  such  remedy  for  services  of  that  character. 
This  objection  we  need  not  determine,  for  the  reason  that  we  reach 
the  conclusion  upon  the  facts  of  the  case  that  the  defendant  ought 
to  recover  upon  his  counter-claim  a  sum  at  least  equal  to  the  amount 
claimed  by  the  plaintiff. 

II.  The  evidence  clearly  shows  that  plaintiff  was  charged  under 
his  employment  with  the  duty  of  furnishing  plans  for  the  building 
and  superiutending  its  construction.  That  the  construction  of  the 
building  was  defective  is  clearly  shown,  one  of  the  walls  being  so 
badly  cracked  as  to  depreciate  the  value  of  the  house.  There  are 
other  defects  in  the  plan  and  construction  of  the  house.  Plaintiff, 
under  his  employment,  was  bound  to  furnish  proper  plans,  and  to 
see  that  the  house  was  at  least  reasonably  well  constructed.  That 
it  was  not  is  plain.  The  crack  was  caused,  as  defendant  claims,  by 
defective  construction  of  the  wall.  Plaintiff  does  not  deny  the 
existence  of  the  crack,  but  attributes  it  to  a  detective  foundation 
at  the  place  in  the  wall  where  it  is  found.  It  was  plaintiff's  busi- 
pess  and  duty  to  see  that  the  house  was  constructed  with  reasonable 
care,  and  this  duty  required  him  to  cause  the  foundation  to  be 
sufficiently  deep  or  otherwise  protected  in  order  to  prevent  settling, 
which  would  cause  the  wall  to  crack.  A  house  is  not  constructed 
with  reasonable  care,  the  foundations  of  which  are  so  defective  as 
to  cause  the  walls  to  crack. 

III.  The  evidence  as  to  the  amount  of  damages  sustained  by 
defendant  is  not  explicit  in  some  respects,  but  it  shows  we  think 
that  they  at  least  equal  the  claim  of  plaintiff.  The  house  by  repairs 
and  alterations,  we  conclude  from  the  evidence,  could  be  made  to 
be  of  the  value  it  would  have  been  had  it  been  constructed  with 
proper  care,  for  about  the  sum  claimed  by  plaintiff.  We  therefore 
conclude  that  plaintiff  ought  to  recover  nothing  in  this  action,  and 
that  judgment  for  costs  should  be  entered  against  him. 

JudgvMnt  revented. 
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{91  lowft,  no.) 

Municipal  earporaU(m  ^flre  Mmito. 

A  tity  empowered  hj  charter  "  to  make  regalation  against  danger  from  aod- 
dents  bj  flre,  to  establish  fire  districts,  and  on  petition  of  the  owners  of  two- 
thirds  of  the  gronnd  inclnded  In  any  square  or  block,  to  prohibit  the  erection 
thereon  "  of  wooden  boUdings,  maj  not  establish  fire  limits  except  on  sneh 
petition. 

CONYIOTION  of  yiolation  of  an  ordinance.    The  opinion  states 
the  oaee.    Both  parties  appealed. 

Wittiamsan  d  Eiavanaugh,  for  plaintiff. 
Barcroft  d  Bawen,  for  defendant. 

RoTHROCE,  J.  Section  482  of  the  Oode  is  as  follows:  ^'Mnnici- 
pal  corporations  shall  have  power  to  make  and  publish,  from  time 
to  time,  ordinances  not  inconsistent  with  the  laws  of  the  State,  for 
carrying  into  effect  or  discharging  the  powers  and  dnties  conferred 
by  this  chapter,  and  sach  as  shall  seem  necessary  ajid  proper  to 
provide  for  the  safety,  preserve  the  health,  promote  the  prosperity, 
improve  the  morals,  order,  comfort  and  convenience  of  said  cor- 
poration and  the  inhabitants  thereof,  and  to  enforce  obedience  to 
snch  ordinances  by  fine  not  exceeding  $100,  or  by  imprisonment 
not  exceeding  thirty  days.'' 

It  is  farther  provided  by  statute  that  cities  **  shall  have  power  to 
make  regulations  against  danger  from  accidents  by  fire,  to  establish 
fire  districts,  and  on  petition  of  the  owners  of  two-thirds  of  the 
grounds  included  in  any  square  or  block,  to  prohibit  the  erection 
thereon  of  any  building,  unless  the  outer  walls  thereof  be  made  of 
brick  and  mortar,  or  of  iron  and  stone  and  mortar,  and  to  provide 
for  the  removal  of  any  buildings  or  additions  erected  contrary  to 
said  prohibitions."    Code,  §  457. 

The  ordinance  under  which  the  prosecution  against  the  defend- 
ants is  sought  to  be  maintained  provides  that  it  shall  be  unlawful 
for  any  person  within  certain  limits  to  '^  erect  any  building  or  addi- 
tion to  any  building,  not  made  and  built  with  outer  walls  composed 
of  iron,  stone,  brick  and  mortar,  or  other  non-combustible  material; 
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and  all  persons  are  hereby  forbidden  from  hereafter  erecting  or  es- 
tablishing any  building  within  said  limits,  the  outer  walls  of  which 
are  composed  of  wood  or  other  combustible  material,  or  from  keep- 
ing and  maintaining  any  lumber-yards  or  wood-yard  within  said 
limits.** 

It  is  conceded  the  ordinance  establishing  fire  limits  was  passed 
without  the  petition  of  the  owners  of  two-thirds  of  the  ground  in- 
cluded in  squares  or  blocks  within  the  limits  fixed  by  the  ordinance, 
and  the  important  question  in  the  case  is,  was  such  petition  neces- 
sary to  give  the  city  council  authority  to  fix  fire  limits? 

It  is  claimed  by  counsel  for  the  plaintiff  that  the  power  is  given 
'  in  that  part  of  section  457,  aboye  cited,  which  authorizes  the  council 
to  make  regulations  against  danger  from  accidents  by  fire,  and  to 
establish  ''  fire  districts.'*  And  it  is  sought  to  construe  .the  term 
'' fire  districts  *'  the  same  as  if  the  words  ''fire  limits,"  were  used. 
We  do  not  think  any  such  construction  can  fairly  be  placed  upon 
the  law.  These  terms  are  not  convertible  nor  interchangeable. 
The  words  ''  fire  districts "  are  used  to  authorize  the  division  of 
the  city  into  districts  for  the  better  and  more  efficient  service  of 
the  fire  department  in  the  extinguishment  of  fires.  That  it  was 
so  understood  by  the  council  of  the  city  of  Des  Moines  is  made 
manifest  by  the  fact  that  the  council  established  two  fire  districts, 
and  fixed  their  boundaries.  Another  and  very  cogent  reason  why 
the  words ''  fire  districts  "  are  not  to  be  construed  as  ''  fire  limits  " 
is  that,  in  the  same  section  of  the  statute,  the  manner  in  which 
fire  limits  are  to  be  established  is  specifically  designated;  that  is, 
by  the  petition  of  the  owners  of  two-thirds  of  the  grounds  in  the 
respective  blocks. 

It  is  further  claimed  that  the  city  council  is  authorized  to  fix 
fire  limits  under  the  general  provisions  of  section  482  of  the  Code. 
It  may  be  that  the  point  would  be  well  taken  if  it  were  nol  for  the 
provision  in  section  457,  prescribing  the  requirements  necessary  to 
the  exercise  of  the  power.  It  is  a  general  principle  of  the  law 
that  the  specific  designation  of  the  manner  of  exercising  a  power 
granted  operates  as  a  limitation  upon  the  general  power  conferred; 
or  as  it  is  said  in  the  case  of  OUy  of  Keokuk  v.  Seroggs,  39  Iowa, 
447:  **  When  a  thing  is  directed  to  be  done  through  certain  means 
or  in  a  particular  manner,  there  is  implied  an  inhibition  upon  do- 
ing it  through  other  means  or  in  a  different  manner,'*  In  Pye  v. 
Peterson,  45  Tex.  312;  s.  c,  23  Am.  Sep.  608,  it  was  held  that  a 
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city  cannot,  without  exprefls  authority  in  either  ifcs  charter  or  by  its 
statute,  establish  fire  limits  and  declare  wooden  buildings  within 
such  limits  to  be  nuisances.  That  case  is  in  its  facts  very  much 
like  the  case  at  bar,  so  far  as  it  relates  to  the  erection  of  the  wooden 
buildings  by  the  defendants.  We  think  that  upon  this  branch  of 
the  case  the  court  erred  in  holding  the  defendant  liable  for  the 
erection  of  the  buildings  at  their  lumber  yard. 

The  court  below  held  that  the  defendants  were  not  liable  to  pun- 
ishment under  the  ordinance  for  the  erection  and  maintenance  of 
a  lumber  yard  within  the  city.  This  ruling  doubtless  was  made 
upon  the  authority  of  the  case  of  City  of  Keokuk  y.  Scroggs,  above 
cited.  It  appears  to  us  that  the  case  is  decisive  of  this  question. 
The  city  of  Keokuk  was  organized  under  a  special  charter.  Its 
general  powers  were  as  broad  and  full  as  the  power  granted  to  cities 
under  section  482  of  the  Code.  There  was  an  amendment  to  the 
charter  granting  specific  powers  for  the  purpose  of  guarding  against 
calamities  by  fires.  The  city  passed  an  ordinance  for  the  preven- 
tion of  fires,  in  which  it  prohibited  certain  acts  not  enumerated  in 
the  special  provisions  in  the  amendment.  It  was  held  that  the 
ordinance  was  void. 

It  seems  to  us  that  case  is  identical  with  this  in  principle.  We 
are  content  to  follow  it  without  further  elaboration.  Our  conclu- 
sion is  that  the  judgment  of  the  court  below  should  be  affirmed  on 
plaintiffs  appeal,  and  reversed  on  defendants'  appeal. 

Judgmeni  affirmed.  . 


MOBBIS  y.  OlTY  OF  OOITKOIL  BlUFPS. 

(07  Iowa,  848.) 

Municipal  eorporathn — aurface  wUer. 

A  tHj  in  giading  streeis  is  not  bound  to  provide  means  of  escapofor  water  of  a 

stream  overflowing  its  channels. 

ACTION  for  injury  to  lands  by  overflow  of  water.    The  opinion 
states  the  case.     The  plaintiff  had  judgment  below. 

O.  A.  Holmes,  for  appellant. 

C.  R.  dt  B.  H.  Scott y  for  appellee. 
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Adaks,  J.  The  plaintiff  owns  and  resides  upon  a  certain  lot  in 
the  city  of  Oouncil  Blufb.  The  injury  complained  of  was  caused 
by  the  overflow  of  such  lot  The  plaintiff  purchased  and  built 
upon  the  lot  many  years  ago.  It  was  on  what  might  be  called  low 
ground,  but  it  was  a  little  higher  than  most  of  the  land  about  it, 
which  was  generally  not  yery  far  from  level,  and  no  great  injury 
appears  to  have  been  suffered  from  the  overflow  of  water  until  the 
injuries  complained  of,  which  occurred  in  1883  and  1884  During 
these  years  there  were  some  very  large  rainfalls.  A  stream  called 
**  Indian  creek,"  which  runs  within  about  a  block  of  plaintifTs 
premises,  overflowed  its  banks,  and  the  water  therefrom,  and  sor- 
face  water  flowing  from  other  directions,  overflowed  the  plaintifTs 
lot  and  caused  considerable  damage.  To  what  extent,  if  any,  this 
would  have  happened  if  the  surface  of  the  ground  in  that  neighbor- 
hood and  the  creek  had  been  left  in  their  natural  condition  it  is 
impossible  to  determine.  A  railroad  company  had  built  a  bridge 
across  the  creek,  which  in  time  of  very  high  water  operated  as  a 
partial  obstruction,  and  caused  the  creek  to  overflow,  and  certain 
streets  in  the  neighborhood  had  been  raised  by  embankments,  which 
in  time  of  flood  obstructed  the  spread  of  the  water,  and  caused  it  to 
accumulate  on  plaintiff's  lot.  Culverts,  it  is  true,  were  constructed; 
but  they  were  not  sufficient  to  carry  off  all  the  water.  The  dty  in 
raising  the  streets  only  brought  them  to  an  established  grade,  but 
the  plaintiff  allowed  his  lot  to  remain  about  three  feet  below  such 
grade.  If  he  had  raised  his  lot  to  the  grade,  the  evidence  tends  to 
show  that  he  would  have  sustained  but  little,  if  any,  injury  from 
any  overflow  which  occurred. 

Upon  this  state  of  facts  the  court  gave  an  instruction  in  these 
words:  ''Under  the  laws  of  this  State,  the  city  of  Council  Bluffs 
has  the  legal  right  to  establish  the  grade  of  its  streets,  and  to  fill 
such  streets  to  the  established  grade;  but  in  so  doing  it  has  no 
right  to  deprive  others  of  their  property  rights  in  water-courses, 
or  to  injure  them  by  badly  constructed  and  insufficient  culverts 
obstructing  the  free  flow  of  the  water,  without  being  liable  there- 
for. In  this  case,  if  you  find  from  the  evidence  that  the  city  filled 
Third  avenue.  Court  and  Sixteenth  streets,  and  in  so  doing  carased 
an  increased  flow  of  water  from  Indian  creek*  over  and  upon  the 
premises  in  controversy,  and  thereby  the  property  of  the  plaintiff 
was  damaged,  then  the  defendant  is  liable  therefor,  unless  you 
further  find  that  the  defendant  and  its  employees  used  ordinary 
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oare  in  the  construction  of  said  grades  and  in  farnishing  sufficient 
cuWerts  and  passage-ways  for  the  free  flow  of  the  water  of  Indian 
creek  natnraUj  flowing  oyer  said  premises.  In  cases  of  obstruction 
of  natural  water-courses,  the  good  faith  and  honest  judgment  of 
the  city  anthoritieB  is  no  defense  for  constructing  inadequate  cnl- 
yerts  and  water-ways.  In  such  cases  the  defendant  city  must  use 
ordinary  diligence  in  guarding  against,  not  only  the  ordinary  flow 
of  water  in  the  stream,  but  also  such  as  may  be  reasonably  expected 
to  occur.  The  principles  of  law  aboye  assumed  do  not  howeyer 
apply  to  mere  surface  water.  The  municipal  authorities  may  exer- 
cise their  powers  in  grading  the  streets  of  the  city  without  being 
liable  for  the  consequential  damages  caused  to  adjacent  owners  by 
mere  surface  water,  unless  such  work  is  done  with  the  intention  of 
turning  such  water  on  to  the  adjacent  owner.'' 

The  giying  of  this  instruction  is  assigned  as  error.  In  our  opin- 
ion the  instruction  cannot  be  sustained.  There  was  no  eyidence 
that  the  city  obstructed  the  water  of  Indian  creek,  so  far  as  the 
channel  was  concerned.  The  only  water  of  Indian  creek  which 
was  obstructed  by  the  defendant  was  the  oyerflowed  water  abroad 
in  the  city.  Such  water  is  practically  surface  water.  It  occupies, 
temporarily,  land  used  for  other  purposes.  The  right  to  diyert  or 
impede  its  flow  is  quite  different  from  the  right  to  diyert  or  impede 
the  flow  of  water  in  its  channel  The  Mississippi  and  Missouri 
riyers,  in  their  great  periodical  rises,  occupy  for  a  few  days,  and 
sometimes  longer,  large  tracts  of  yaluable  agricultural  lands  and 
portions  of  towns  and  cities.  These  oyerflows  are  more  or  less  in- 
terfered with  by  the  construction  of  ieyees,  highways,  railroads, 
buildings,  etc.  These  structures  sometimes  deepen  the  oyerflow 
in  other  places,  and  sometimes  retard  or  preyent  a  reflow.  But  it 
has  neyer  been  held,  so  far  as  we  are  aware,  that  the  same  rule  ap- 
plies which  is  applicable  to  the  obstruction  of  a  natural  stream  in 
its  channel.  Oyerflowed  water  is  an  outlaw,  tending  to  interfere 
with  the  legitimate  use  of  the  land  which  it  overflows.  In  the 
natural  progress  of  improyements  it  may  be  expected  that  it  will 
become  more  and  more  restricted. 

The  right  of  a  land-owner  to  demand  a  spread  or  unrestricted 
overflow  for  the  purpose  of  lightening  his  own  burden  was  ex- 
pressly denied  in  Hoard  y.  City  of  Des  Moines^  62  Iowa,  326.  The 
plaintiff  contends  that  he  had  a  right  to  demand  of  the  city  pro- 
tection eyen  against  surface  water,  and  cites  Cotes  v.  City  of  Dath 
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enpart,.  9  Iowa,  221,  and  Boss  t.  Oiiy  of  Clinion,  46  Iowa,  606;  8. 
€.,  26  Am.  Bep.  169.  But  this  court  has  neyer  gone  farther  than 
to  hold  that  the  city  must  provide  temporary  means  of  escape  for 
sorface  water,  if  indeed  it  has  gone  that  far.  On  the  other  hand, 
it  has  held  that  an  owner  of  a  lot  below  grade  must  take  notice  of 
any  exposure  created  by  bringing  a  street  to  grade,  and  most  exer* 
cise  reasonable  diligence  to  protect  himself  by  bringing  his  lot  to 
grade.  Frebwrg  t.  Ciiy  of  Davmiportj  68  Iowa,  119;  s.  c,  50  Am. 
Bep.  737.  The  instruction  in  the  case  before  us  proceeds  upon  the 
theory  that  the  defendant  was  bound  to  provide  adequate  and  perma- 
nent means  of  escape  for  the  water  OTerflowing  from  Indian  creek. 
[Omitting  other  points.]  Judgmmii  rwened. 


TointB  T.    G0LUH& 

{fit  Iowa,  869.) 

1RB — wndUUn^for  temdnaHon  of  tnut — fnarrioffe  of  devUee. 

A  testator  devised  reel  estate  to  his  execators  in  tmst  for  his  children,  the 
trustees  to  have  the  management  and  control  until  the  children  should 
marry;  "  and  when  anj  of  mj  said  children  shall  many,  with  the  consent 
of  said  execators,  any  worthy  person,  then  the  part  or  portion  of  property 
herein  devised,  or  the  proceeds  thereof,  *  *  *  shall  be  and  become  the 
property  of  said  child  so  marrying,  and  my  said  executors  shall  make  the 
necessary  conveyance  thereof,  so  as  to  vest  the  absolute  title  in  said  legatee.'* 
SM,  that  the  marrying  of  a  child  with  the  consent  of  the  exeoutorB  was  not 
a  condition  precedent  to  the  vesting  in  him  or  her  of  an  interest  in  the  estate, 
but  only  a  condition  for  the  termination  of  the  trust  as  to  the  one  so  marrying; 
and  that  the  children  took  an  immediate  vested  interest. 

Ty  ETITION  for  construction  of  a  wilL    The  opinion  states  the  case. 

Wright,  Cummins  A  Wright,  for  Toner. 

Marcus  Kavanagh,  Jr.,  and  Sickmon,  Long  A  Parrott,  for 
Brazill  and  Collins. 

Reed,  J.  The  provisions  of  the  will  of  Myles  Oollins,  which  it 
is  necessary  to  consider  in  determining  the  questions  arising  in  the 
case,  are  as  follows:  ''  First,  I  give,  devise  and  bequeath  to  my 
executors,  Thomas  Flynn,  Michael  Kenedy  and  Peter  Toner,  all 
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and  mDgnlar  my  real  estate  owned  by  me,  in  trust  howerer  only 
for  the  express  purpose  hereinafter  set  forth:  I  giye,  devise  and 
bequeath  to  my  said  executors  in  trust  for  my  beloved  son  Hyles 
Henry  OoUins  the  following  described  property:  Lot  number  six  (6) 
in  block  A  of  Commissioners  addition,  now  f ornusig  a  part  of  the 
city  of  Des  Moines. 

"  Second,  I  give  and  bequeath  to  my  said  executors,  in  trust  for 
my  beloved  daughters  Lizzie  Collins  and  Eatie  Collins,  to  each  an 
undivided  half  of  the  following  premises:  The  east  half  of  lots 
three  (3)  and  four  (4)  in  block  three  (8)  of  West  Des  Moines, 
and  a  fractional  part  of  lot  number  three  (8)  in  block  number 
twenty  (30)  of  H.  M.  Hoxie's  addition,  now  incorporated  in  and 
forming  a  part  of  the  city  of  Des  Moines;  also  the  south  sixteen 
(16)  feet  of  lot  number  one  (1)  and  all  of  lot  number  two  (2)  in 
block  one  of  P.  M.  Scott's  addition,  now  incorporated  in  and  form- 
ing a  part  of  the  city  of  Des  Moines.         •         •         •  • 

**  My  said  executors  shall  have  the  management  and  control  of 
said  property  by  me  devised  to  them  in  trust  for  my  said  children, 
and  they  are  to  have  the  control  and  management  thereof  until 
they  shall  get  married;  and  when  auy  of  my  said  children  'shall 
marry  with  the  consent  of  said  executors  any  worthy  person,  then 
the  part  or  portion  of  property  herein  devised,  or  the  proceeds 
thereof,  as  shall  be  provided  for  hereafter,  shall  be  and  become  the 
property  of  said  child  so  marrying,  and  my  said  executors  shall 
make  the  necessary  conveyance  thereof  so  as  to  vest  absolute  title 
in  said  legatee.  Should  my  said  executors  in  their  judgment  deem 
it  for  the  best  interests  of  their  wards  to  sell  any  of  the  wild  land 
or  the  city  property,  they  shall  exercise  that  discretion  applicable 
to  their  own  affairs,  and  sell  same,  and  the  proceeds  thereof  they 
shall  safely  and  profitably  reinvest.  Or  in  case  of  sickness  or  other 
eontingencies  arising,  so  as  to  make  it  necessary  in  their  judgment 
to  sell  or  incumber  any  of  the  land  or  realty  devised,  they  have  the 
authority  and  right  to  do  so,  always  however  looking  to  the  wel- 
&re  and  interest  of  their  respective  wards.  In  case  any  transfers 
are  made  as  above  contemplated,  strict  account  shall  be  taken,  and 
the  party  benefited  thereby  duly  charged  therewith.'' 

The  important  question  in  the  case  is  whether  by  this  will  a 
present  estate  in  the  property  devised  for  their  benefit  is  conferred 
upon  the  children  of  the  testator.  It  is  contended  by  counsel  for 
the  executor  that  the  clause  of  the  will,  which  provides  that  when 
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any  of  said  children  shall  marry  with  the  consent  of  the  execators 
the  portion  of  the  estate  which  is  devised  to  the  executors  for  the 
benefit  of  said  child  shall  become  his  property^  and  be  conveyed  by 
the  execators  to  him,  creates  a  condition  precedent  to  the  vesting 
in  him  of  any  estate  in  the  property  so  devised.  It  is  conceded 
that  if  this  is  the  effect  of  the  provision,  the  bequest  for  the  benefit 
of  Lizzie  Collins  must  fail,  and  that  the  property  covered  by  it  falls 
into  the  general  estate^  to  be  disposed  of  as  though  no  will  had  been 
made;  for  her  death  has  rendered  it  impossible  that  the  condition 
upon  which  the  bequest  depends  should  ever  happen.  If  the  in- 
tention of  the  testator  was  to  be  determined  alone  from  the  lan- 
guage of  this  clause  of  the  will,  the  court  would  probably  be  com- 
pelled to  give  it  the  effect  contended  for  by  counsel,  but  it  is  a 
cardinal  rule  in  the  construction  of  wills  that  the  purpose  and 
intention  of  the  testator  is  to  be  gathered  from  all  of  the  provisions 
of  the  instrument.  And  we  are  of  the  opinion  that  when  the  will 
in  question  is  considered  as  a  whole,  it  cannot  be  determined  from 
its  provisions  that  it  was  Miles  Collins'  intention  to  make  the  mar- 
riage of  his  children  with  consent  of  the  executors  a  condition  pre- 
cedent to  the  vesting  in  them  of  an  estate  in  the  property  devised 
to  the  executors  for  their  use.  The  language  of  the  various  pro- 
visions of  the  instrument  clearly  evidences,  we  think,  an  intention 
by  the  testator  to  make  an  absolute  and  final  disposition  of  all  of 
his  real  estate.  The  first  clause  of  the  will  is  a  devise  and  bequest 
of  all  of  his  real  estate  to  the  executors  in  trust  for  the  purposes 
thereinafter  set  forth,  and  by  the  clauses  immediately  following, 
specific  portions  of  the  property  are  devised  to  them  in  trust  for  each 
of  the  children.  The  bequests  are  absolute.  That  is,  the  property  is 
bequeathed  absolutely  to  the  executors  in  trust  for  the  legatees.  The 
legal  title  is  conferred  upon  the  executors,  and  they  are  given  certain 
powers,  and  charged  with  certain  duties  with  reference  to  the  prop- 
erty. They  have  power  at  their  discretion  to  sell  the  whole,  or  any 
portion  of  it  with  a  view  to  reinvestment  of  the  proceeds.  And  they 
may,  in  case  of  the  sickness  of  either  of  the  children  of  the  testator, 
make  provision  for  his  support  out  of  the  property  devised  for  his 
use.  The  executors  however  have  no  beneficial  interest  or  estate 
in  the  property.  They  hold  the  legal  title  simply  for  the  legatees, 
and  the  powers  with  which  they  are  clothed,  and  the  duties  which 
are  imposed  upon  them  with  reference  to  the  property,  are  all  to 
be  exercised  for  the  benefit  of  the  legatees.     Thore  is  no  bequest 
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OTer.  The  will  makes  no  provision  for  the  disposition  of  the  prop- 
erty coYered  by  any  of  the  bequests  in  case  of  the  failure  of  any  of 
the  children  to  many  with  the  consent  of  the  executors,  or  in  case 
of  their  marriage  without  such  consent.  Clearly,  we  think  it  was 
not  the  intention  of  the  testator  to  make  such  marriage  a  condition 
precedent  to  the  vesting  of  a  beneficial  estate  in  the  property  in  the 
I^atees.  But  the  provision  with  reference  to  their  marriage  was 
inserted  in  the  will  fof  an  entirely  different-  purpose.  Haying  by 
the  preceding  provision  created  a  trust  estate  of  which  the  execu- 
tors are  the  trustees  and  his  legatees  the  cestui  que  trusts,  the  tes- 
tator inserted  the  clause  in  question  for  the  purpose  of  creating  a 
condition  on  the  happening  of  which  the  trust  should  terminate, 
and  the  legatees  be  entitled  to  be  clothed  with  the  legal  estate  and 
the  nght  to  the  control  and  management  of  the  property.  We 
oonclude  theref or6  that  the  said  Lizzie  Collins  was  the  owner  of  an 
equitable  and  beneficial  estate  in  the  property  devised  by  her  father 
to  the  executors  in  trust  for  her,  and  by  her  will  this  estate  is  con- 
ferred upon  said  John  F.  Brazill.  And  as  the  relation  of  trustee 
and  cestui  que  trust,  created  between  her  and  the  executors  by  her 
fiither's  will,  terminated  necessarily  at  her  death,  her  legatee  is  now 
entitled  to  be  vested  with  the  legal  title  to  the  property. 

II.  The  holding  that  the  provision  of  the  will  with  reference  to 
the  marriage  of  the  legatees  is  a  condition  for  the  termination  of  the 
trust  created  by  the  will,  and  not  a  condition  precedent  to  the 
vesting  of  the  estate  in  the  legatees,  disposes  of  the  claim  of  Hyles 
H.  Collins  that  said  provision  is  void  as  against  public  policy,  for 
the  ground  of  that  claim  is  that  the  marriage  of  the  legatee  with 
consent  of  the  executors  is  a  condition  of  the  bequest. 

[Omitting  a  minor  point|] 

Judgment  affirmed. 
ADoonoiir. 
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(•7  Iiiir»,a8i.) 

Water  and  waier-caurm  —  d^fenion  of  iubierranean  itream, 

9 

Where  subtemnean  water  flows  in  a  distinct  channel,  an  adjoining  owner  of 
land  has  no  greater  right  to  divert  it  than  if  it  were  on  the  sorface  of  the 
earth.* 

ACTION  to  restrain  interferenoe  with  the  flow  of  a  welL     The 
opinion  states  the  case.    The  pbuntifl  had  judgment  below. 

•/.  F.  Duncombe  and  4*  S.  Clarke,  for  appellants. 

Joy,  Wright  A  Hudetm  and  A.  F.  Jlles$rvy,  for  appellee. 

BoTHBOCK,  J.  The  plaintiff  claims  that  he  is  the  owner  of  cer- 
tain land  in  Cherokee  county,  and  that  he  leased  part  thereof  to 
the  defendant  George  Satarlee  for  mining  purposes;  that  in  1879, 
while  boring  for  coal  on  said  land,  Saterlee  struck  three  distinct 
Teins  of  water,  one  of  which  is  magnetic,  and  possesses  medical 
properties  of  great  value;  that  pipes  were  put  in  said  well  in  the 
year  1879,  so  that  the  yeinq  of  water  flow  high  enough  above  the 
surface  of  the  ground  that  the  water  can  be  distributed  to  bath 
rooms  built  near  said  Well;  that  in  1880  the  plaintiff  conveyed  a 
half  interest  in  the  well,  and  in  eight  acres  of  land  surrounding 
the  same  to  said  Saterlee,  and  in  the  latter  part  of  that  year  the 
defendants  conveyed  all  their  interest  in  said  well  and  land  to  the 
plaintiff  for  the  consideration  of  12,500,  and  (he  defendants  sur- 
rendered to  the  plaintiff  all  right  to  the  well  and  to  the  land  and 
improvements  thereon.  Soon  after  defendants  conveyed  their 
interest  in  the  land  and  well  to  the  plaintiff,  they  purchased  a 
small  tract  of  land  adjoining  plaintiff's  land  and  commenced  boriug 
for  water.  A  well  was  sunk  on  this  land  at  a  point  about  200  feet 
from  plaintiff's  well,  and  the  same  vein  of  water  was  struck  which 
flowed  from  plaintiff's  well.  Before  defendants  purchased  this  tract 
of  land,  they  and  plaintiff  were  intending  to  buy  it  for  the  purpose  of 
protecting  the  original  well  on  plaintiff's  laud,  and  it  was  agreed 
between  them  that  if  any  well  sunk  on  this  tract  affected  the  flow 

•  See  Cheeley  v.  ICing  (74  Me.  164).  48  Am.  Rep.  m. 
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of  water  from  plaintifiPs  well,  defendants'  well  was  to  be  closed  up. 
And  at  the  time  defendants  commenoed  boring  for  water  on  their 
land  it  was  agreed  between  them  and  plaintiff  that  if  water  was 
found  by  them,  and  the  flow  therefrom  injured  plaintiff's  well,  the 
defenduxts  would  close  up  their  well,  or  in  some  manner  regulate 
the  flow  therefrom  so  as  not  to  interfere  with  the  flow  of  plaintiff's 
well;  that  the  defendants  urged  the  plaintiff  to  go  on  with  improve- 
ments on  his  property,  with  the  positiye  assurance  that  they  would 
not  divert  the  water  from  his  well;  that  in  pursuance  of  such 
promise,  and  on  the  faith  thereof,  the  plaintiff  expended  about 
^3,000  in  improvements,  consisting  of  a  large  hotel  and  appnrte- 
nanoesy  and  beautifying  the  adjacent  grounds;  that  he  advertised 
the  medicinal  properties  of  said  water,  and  exported  large  quanti- 
ties thereof,  and  many  people  frequented  said  watering-place  for 
treatment  and  for  pleasure,  and  that  the  said  property  became  a 
source  of  great  revenue  to  him;  that  when  the  defendants  struck 
the  Tein  of  water  which  flowed  from  plaintiff's  well,  the  ground  at 
defendants'  well  being  lower  than  the  discharge-pipes  at  plaintiff's 
well,  the  latter  almost  ceased  to  flow;  that  in  pursuance  of  the 
agreement  between  the  parties,  plaintiff  furnished  a  pipe  to  place 
on  top  of  the  pipe  in  defendants'  well,  so  as  to  make  the  discharge- 
pipes  in  the  two  wells  on  the  same  level;  that  the  defendants  put 
the  said  pipe  upon  the  pipe  in  their  well,  and  when  that  was  done 
there  was  a  flow  of  water  from  both  wells  sufficient  for  all  pur- 
poses; that  the  pipes  were  so  maintained  in  both  wells,  and  plain- 
tiff continued  to  make  improvements,  relying  on  the  defendants' 
•carrying  out  their  agreement  and  representations  in  good  faith, 
until  a  short  time  before  the  commencement  of  this  suit,  when  the 
defendants,  disregarding  their  agreements  and  plaintiff's  rights  in 
the  premises,  and  for  the  purpose  of  annoying  him  and  preventing 
him  from  carrying  on  his  business,  and  rendering  valueless  his 
property,  have  at  different  times,  and  when  plaintiff  had  large 
orders  for  the  shipment  of  water  from  his  well,  removed  the  pipe 
from  their  well,  and  prevented  the  flow  of  water  from  plaintiff's 
well,  to  the  great  damage  of  the  plaintiff;  that  defendants  thus 
interfered  with  the  flow  of  plaintiff's  well  out  of  mere  wantonness, 
they  having  no  use  for  all  the  water  from  said  vein,  and  that  a 
very  small  part  of  the  flow  from  their  well  is  sufficient  for  their 
purposes  when  the  discharge  pipes  are  on  a  level;  that  if  defend- 
ants are  permitted  to  thus  draw  the  water  from  plaintiff's  well,  the 
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plaintifiPs  property  will  be  greatly  damaged  and  his  basinees  broken 
up  and  destroyed^  and  the  plaintiff  fears  that  unless  restrained,  the 
defendants  will  continue  to  divert  the  water  from  his  well;  that  the 
defendants  have  but  a  small  amount  of  property  exempt  from  exe- 
cution, and  are  not  responsible  for  the  damages  to  the  plaintiff's 
property  and  business  by  reason  of  their  wrongful  acts. 

[Minor  point  omitted.] 

The  evidence  in  the  case  fully  sustains  the  material  averments  of 
the  petition.  These  facts  have  already  been  stated  and  need  not 
be  repeated.  The  court  decreed  ^Hhat  the  discharge-pipe  upon 
defendants'  said  well  be  kept  and  maintained  at  a  height  not  lower 
than  the  discharge-pipe  at  plaintiff's  well  at  the  bath-house  on  his 
said  premises^  and  be  of  such  size.asnot,  by  the  flow  of  water 
therefrom,  to  interfere  with  the  flow  of  water  at  plaintiff's  well; 
and  the  defendants  are  ordered,  adjudged  and  decreed  to  so  main- 
tain, keep  and  operate  their  said  well  that  the  water  therefrom 
shall  be  discharged  through  the  pipe  sunk  therein,  and  shall  not 
be  permitted  or  suffered  to  flow  up  around  the  outside  of  said 
pipe." 

The  evidence  shows  that  by  an  observance  of  this  decree  both 
parties  will  have  an  ample  supply  of  water  for  all  purposes,  and 
neither  will  have  just  cause  of  complaint  against  the  other.  The 
defendants  ought  to  be  satisfied  with  the  decree.  It  is  nothing 
more  than  an  exemplification  of  the  broad  equitable  principle 
that  a  person  ought  to  use  his  own  in  such  a  way  as  not 
to  injure  another,  when  it  can  be  done  without  injury  to  himself. 
But  the  defendants  insist  that  when  one  in  good  faith  sinks  a  well 
on  his  own  land,  the  owner  of  a  well  on  the  adjoining  land  has  ne 
cause  of  complaint  if  the  water  from  his  well  is  drawn  off  or 
decreased  by  percolation  through  the  earth.  That  this  is  a  correct 
proposition  of  law  seems  to  be  well  settled.  See  Haugan  v.  AfU' 
foaukee  <§  St  P.  R.  Oo.,  35  Iowa,  558;  s.  o.,  14  Am.  Bep.  502,  and 
authorities  there  cited.  Defendants'  counsel  have  cited  many 
authorities  in  support  of  this  proposition.  These  authorities  how* 
ever,  as  counsel  concede,  are  quite  decisive  on  another  proposition, 
which  is  that  when  subterranean  water  flows  in  a  distinct  channel, 
an  adjoining  owner  of  land  has  no  more  right  to  divert  its  course 
than  if  the  stream  were  on  the  surface  of  the  earth. 

In  Gould  Waters,  g  281,  the  rule  is  thus  announced:  'Mf  under- 
ground currents  of  water  flow  in  clearlv-defined  channels,  the  rule 
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of  law  which  governs  the  use  of  similar  streams  flowing  upon  the 
surface  i  s  applicable  to  them.  *  ♦  •  An  action  will  equally 
lie  for  the  obstruction  or  misuse  of  a  subterranean  stream  or  of  sur- 
face water  after  it  has  become  a  part  of  an  open  stream  or  spring, 
and  the  owner  of  land  has  no  right  to  construct  his  well  or  other 
structure  in  such  manner  as  to  create  upon  his  own  land  an  arti- 
ficial underground  current  from  a  running  stream.^'  And  see  also 
Washburn  Easem.  347,  and  Angell  Water-courses,  g  112. 

All  of  the  cases  define  underground  streams  which  one  proprietor 
of  land  may  not  divert  from  those  of  the  adjoining  owner  as  those 
having  clearly-defined  channels,  and  it  must  be  admitted  that  this 
fact  is  very  difficult  to  establish  by  evidence.  But  here  we  have  a 
case  of  two  flowing  wells.  The  evidence  shows  conclusively  that 
the  water  does  not  percolate  or  filter  through  the  earth  from  one 
to  the  other.  When  the  defendants  in  boring  their  well  struck  the 
vein,  the  water  almost  immediately  ceased  to  flow  from  the  plain- 
tiff's well,  and  the  water  that  did  come  to  plaintiff's  well  was  filled 
with  sand,  which  no  doubt  was  caused  by  the  disturbance  of  the 
vein  or  stream  by  the  operations  in  defendants'  well;  and  when  the 
auger  used  in  boring  defendants'  well  was  removed  the  well  of 
plaintiff  ceased  to  fiow.  And  pending  the  trial  the  defendants 
admitted  of  record  ^'thai  the  vein  tapped  by  Mr.  Saterlee's  well  is 
the  same  vein  which  supplies  the  well  first  sunk  on  the  property 
now  owned  by  Burroughs^  (the  well  in  controversy);  and  this  was 
nothing  but  an  admission  of  a  fact  that  was  not  disputed  and  could 
not  be  controverted  on  the  trial.  When  the  discharge-pipe  on 
defendants'  well  is  lower  than  that  on  plaintiff's  well,  all  of  the 
water  flows  from  defendants^  well;  and  when  the  change  is  made 
the  water  finds  its  way,  not  by  mere  filtration,  but  the  effect  is 
immediate.  These  being  the  facts,  we  think  the  court  very  prop- 
erly held  that  these  parties  should  each  use  the  water  from  his  own 
well  so  as  not  to  injure  the  other,  upon  the  same  principle  that  the 
owner  of  land  over  which  a  stream  of  water  has  its  course  may 
have  a  reasonable  and  proper  use  of  the  water  as  it  flows,  but  may 
not  wholly  divert  it  from  the  adjoining  proprietor. 

Judgment  affirmed. 
VouLVI— 46 
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Flbmikg  y.  TowK  of  Shbhandoah. 

(07  Iowa,  SOIL) 

Mi¥rriage'^9epairaiU  Inuineis  of  wife  ^her  right  to  maintain  an  acUon. 

Where  a  married  woman  is  injured  by  the  negligence  of  another,  and  Ib  haUt- 
oally  engaged  in  washing  clothes  for  others  for  compensation,  she  mmf 
prove  the  value  of  the  time  lost  by  such  injury,  in  an  action  therefor.* 

ACTION  of  damages  for  personal  injuries  by  falling  on  a  de- 
fectiye  sidewalk*    The  opinion  states  the  point.     The  pbui;^ 
tiff  had  judgment  below. 

JatMS  McCabe,  for  appellant. 

Stockton  S  Keenan^  for  appellee. 

BOTHBOOK,  J.  [Omitting  other  points.]  The  plaintiff,  in  her 
petition,  claims  damages  for  loss  of  time  and  expense  of  medical 
attendance  caused  by  the  injury  of  which  she  complains.  The 
answer  was  a  general  denial.  The  plaintiff  was  a  witness  in  her 
own  behalf,  and  upon  her  cross-examination  it  was  made  to  appear 
that  she  was  a  married  woman,  living  with  her  husband  at  the 
time  she  received  the  injury  and  up  to  the  time  of  the  trial.  It 
was  shown  by  her  testimony  that  she  followed  washing  clothes  for 
a  livelihood,  and  that  she  received  one  dollar  a  day  for  her  services; 
that  she  conducted  her  own  business,  and  had  regular  places  where 
she  pursued  her  employment;  and  that  when  she  was  through  work 
at  a  place  the  money  was  paid  to  her,  and  she  used  it  in  support  of 
her  family.  The  defendant's  counsel  moved  to  exclude  all  of  the 
testimony  as  to  the  business  in  which  the  plaintiff  was  engaged, 
and  the  motion  was  overruled.  It  is  insisted  by  counsel  for  appel- 
lee that  the  ruling  was  correct,  because  the  defendant  made  no 
issue  in  its  answer  upon  the  question  as  to  the  right  of  the  plaintiff 
to  recover  for  lost  time.  We  need  not  determine  that  question. 
We  think  that  under  the  evidence,  the  plaintiff  was  entitled  to 
claim  reimbursement  for  the  time  which  she  was  .prevented  from 
following  her  usual  avocation.  It  appears  that  she  had  a  business 
or  occupation  independent  of  her  husband,  and  that  she  pursued 

♦See  Maaon  v.  Dunbar  (48  Mich.  407),  38  Am.  R«p.  201. 
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it  as  a  means  of  earning  a  livelihood  for  herself  and  family.  Under 
section  2211  of  the  Code  she  had  the  right  to  receive  the  wages  of 
her  personal  labor,  and  maintain  an  action  therefor.  She  cannot 
recover  for  loss  of  time  occasioned  by  an  injury  if  her  occupation 
is  that  of  mere  housewife  in  the  family  of  a  husband.  LyU  v. 
Oray,  47  lowa^  153.  But  when  she  has  a  separate  and  independ- 
ent employment,  which  she  habitually  follows,  and  for  which  Bhe 
receives  compensation  from  her  employers,  she  may  recover;  and  it 
makes  no  difference  how  humble  or  how  exal^  the  employ  mem; 
may  be.  The  test  of  her  right  to  damage  for  loss  of  time  is 
whether  she  was  in  the  employment  of  persons  other  than  her  hus- 
band on  her  own  account,  or  carrying  on  some  business  in  her  own 
behalf.  Mewhirter  v.  Haiten,  42  Iowa,  288;  s.  c,  20  Am.  Bep. 
ei8;  TutOe  v.  Chicago,  R.  I.  <§  P.  By.  Co.,  42  Iowa,  618. 
[Bat  on  another  point,] 

Jfklgmmt  rovors€d. 


BOWLIX  V.  Ltok. 

(9t  Jowa,  ns.) 
ChmtUutional  law — exclunanfl'om  akating  rink. 

The  ezelii8l<m  of  a  eolored  man  from  an  nnlicensed  public  skating  rink,  kept 

for  hire,  on  aooonnt  of  his  race,  is  not  illegal.* 

ACTION  of  damages  for  exclusion  from  a  skating  rink.    The 
head-note  states  the  point    The  defendant  had  judgment  on 
demnrrer* 

W  O.  Thompson  and  Albert  A  Albert,  for  appellant. 

/.  N.  Whittam,  for  appellee. 

Rebb,  J.  The  demurrer'  admits  that  plaintiff  was  excluded 
from  the  place  m  question  on  the  sole  ground  that  he  is  a  colored 
man;  and  we  will  assume  m  our  consideration  of  the  case,  that 
there  was  nothing  m  his  character  or  conduct  which  rendered  him 
offensive  or  afforded  any  ground  for  excluding  him.  The  single 
question  presented  by  the  record  is  whether  the  refusal  by  the 
defendants  on  the  occasions  mentioned  in  the  petition  to  permit 

*8eeJa»eph  v.  BidweU  (28  La.  Ann.  882),  26  Am.  Rep.  102;  7  Alb.  L.  J.  225. 
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plaintiff  to  enter  their  skating  rink  was  a  denial  to  him  of  a  priyi- 
lege  which  he  had  the  right  nnder  the  law  to  enjoy;  and  in  the 
oatset  we  deem  it  proper  to  say  that  the  question  whether  plaintiff 
had  the  right  to  demand  admission  to  the  place  is  in  no  manner 
affected  by  the  fact  that  he  is  a  colored  man.  His  legal  right  in. 
the  premises  is  not  different  from  that  of  white  men  whose  charac- 
ter and  conduct  are  not  different  from  his  own.  And  if  a  white 
man  of  unobjectionable  character  and  conduct  could  haye  demanded 
admission  as  a  legi^  right  on  the  occasions  in  question,  the  refusal 
of  defendants  to  admit  him  operated  as  a  denial  to  him  of  a  legal 
right;  for  the  law  is  no  respecter  of  persons,  and  it  guarantees  no 
rights  or  privileges  to  one  class  of  citizens  which  may  not  be 
enjoyed  by  every  other  class  upon  the  same  terms,  and  under  like 
circumstances.  If  then  the  defendants  had  the  right  to  deny 
plaintiff  admission  to  their  skating  rink,  this  right  must  be  based 
upon  some  consideration  upon  which  they  might  have  denied  any 
other  man  of  like  character  admission  to  it 

The  allegation  of  the  petition  is  that  defendants  kept  and  oper- 
ated the  rink  as  a  place  of  public  amusement,  but  it  is  not  shown 
by  any  averment  that  the  business  of  operating  it  is  carried  on 
nnder  a  license  or  privilege  granted  by  the  State,  or  the  municipal 
corporation  in  which  it  is  conducted,  or  that  it  is  in  any  manner 
regulated  or  governed  by  any  of  the  police  regulations  of  the  cil^. 
The  reasonable  inference  from  the  allegations  of  the  peti- 
tion is  that  defendants  are  the  owners  of  a  building  in  which  they 
permit  parties  to  engage  in  the  exercise  of  roller  skating,  for  which 
privilege  they  charge  a  consideration,  and  where  exhibitions  are 
sometimes  given  by  experts  in  the  art  of  skating,  on  which  occasions 
an  admission  fee  is  charged,  and  that  the  general  puclio  was  invited 
to  resort  to  the  place  for  amusement  and  recreation.  It  may  be 
said  as  a  general  rule,  that  the  law  does  not  undertake  to  govern  or 
regulate  the  citizen  in  the  conduct  of  his  private  business.  In  all 
matters  of  mere  private  concern  he  is  left  free  to  deal  with  whom 
he  pleases,  and  to  make  such  bargains  as  he  is  able  to  make  with 
those  with  whom  he  does  deal.  There  are  however  classes  of  busi- 
ness  in  the  conduct  and  management  of  which,  notwithstanding 
they  may  be  conducted  by  private  parties  for  their  own  emolument, 
the  general  public  has  such  interest  as  that  they  are  properly  the 
subject  of  regulation  by  law,  and  those  engaged  m  them  are  subject 
to  restrictions  and  limitations  which  do  not  apply  to  persons  engaged 
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in  other  kinds  of  business.  Innkeepers  and  carriers  of  passengers 
are  of  this  class.  All  members  of  the  general  public  are  entitled  to 
demand  accommodations  from  them,  and  they  are  bound  to  afiFord 
sach  aocommodationSy  if  they  are  able  to  do  so.  If  the  innkeeper 
has  room  in  his  house,  he  is  bound  to  receiTC  and  entertain  any 
trsveUer  or  wayfaring  person  who  applies  for  accommodations,  and 
is  able  and  willing  to  pay  a  reasonable  consideration  therefor, 
and  whose  character  and  conduct  are  unobjectionable;  and  the 
carrier  is  also  bound  to  receiTe  all  members  of  the  public  who 
apply  for  accommodation,  and  whom  he  is  able  to  accommodate. 
Story  Bailm.,  g§  476,  476.  While  they  have  the  right,  doubtless, 
to  make  reasonable  and  proper  rules  for  the  conduct  of  the  business 
in  which  they  are  engaged,  they  are  not  permitted  to  discriminate 
in  fayor  of  or  against  any  class.  Nor  are  they  at  liberty  to  refuse 
accommodations  to  any  whom  they  are  able  to  accommodate.  Rex 
y.  Ivans,  7  Oar.  ft  P.  313;  Chicago  S  If.  W.  Railroad  Co.  y.  WiU 
Jiams,  55  HL  186;  8.  c,  8  Am.  Bep.  641;  Oogor  y.  Northwestom 
Union  Packet  Co.,  37  Iowa,  145.  The  ground  upon  which  these 
restrictions  are  imposed  is  that  persons  engaged  in  these  yocations 
are  in  some  sense  seryants  of  the  public,  and  in  conducting  their 
business  they  exercise  a  priyilege  conferred  upon  them  by  the  pub- 
lic, and  they  haye  secured  to  them  by  the  law  certain  priyileges  and 
rights  which  are  not  enjoyed  by  the  members  of  the  public  generally. 
It  maybe  that  the  manager  of  a  place  of  public  amusement,  who 
carries  on  his  business  under  a  license  granted  him  by  the  State, 
or  by  a  municipal  corporation,  organized  under  the  laws  of  the  State, 
would  be  subject  to  the  same  restrictions.  We  incline  to  think  that 
he  would;  for  as  he  carries  on  the  business  under  an  authority  con- 
ferred by  the  public,  the  presumption  is  that  the  intention  was  that 
whateyer  of  adyantage  or  benefit  should  result  to  the  public  under 
it  should  be  enjoyed  by  all  its  members  alike.  The  power  which 
granted  the  license  represented  each  member  of  the  public  in  mak- 
ing the  grant,  and  each  member,  with  reference  to  those  priyileges 
which  accrue  to  the  public  under  it,  must  be  on  an  equality  with 
eyery  other  member.  It  seems  to  us  howeyer  that  the  business 
conducted  by  the  defendants  was  not  of  this  character.  The  pub^ 
lie  has  assumed  no  control  of  it,  and  it  does  not  appear  that  it  is  a 
business  in  which  the  public  haye  a  concern.  Any  citizen  of  the^' 
Stiite  has  the  right  to  establish  himself  in  it  at  his  own  election,  ^. 
and  no  license  or  authority  from  the  public  is  required  therefor.  It 
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seems  to  ns  that  it  is  essentially  a  private  business,  and  that  it  will 
remain  so  until  the  public  assumes  some  control  of  it.  Defendants 
were  using  their  own  property  in  conducting  the  business,  and 
were  carrying  it  on  according  to  their  own  notions.  When  mem- 
bers  of  the  public  entered  the  building,  they  did  so  by  permission 
of  defendants,  or  under  a  contract  with  them.  When  they  invited 
the  members  of  the  public  to  go  the  place,  they  offered  simply  to 
extend  them  permission  to  enter,  or  to  contract  with  them  for  that 
permission.  We  see  no  reason  why  they  might  not  have  limited 
their  invitation  to  certain  individuals  or  classes.  As  the  place  be- 
longed to  them,  and  was  under  their  exclusive  control  and  the  busi- 
ness was  a  private  business,  it  cannot  be  said,  we  think,  that  any 
person  had  the  right  to  demand  admission  to  it.  They  had  the 
right,  at  any  time,  to  withdraw  the  invitation,  either  as  to  the  gen- 
eral public  or  as  to  particular  individuals. 

The  act  complained  of  by  plaintiff  was  the  withdrawal  by  defend- 
ants as  to  him  of  the  offers  which  they  had  made  to  admit  him,  or 
to  contract  with  him,  for  admission.  They  had  the  right  to  do 
this  as  to  him,  or  any  other  members  of  the  public.  This  right,  as 
we  have  seen,  is  not  based  upon  the  fact  that  he  belongs  to  a  par- 
ticular race,  but  arises  from  the  consideration  that  neither  he,  nor 
any  other  person,  could  demand,  as  a  right  under  the  law,  that  the 
privilege  of  entering  the  place  be  accorded  to  him.  The  legal  rights 
of  the  parties  would  not  have  been  different  from  what  they  are  if 
defendants  had  excluded  plaintiff  on  account  of  the  cut  of  his 
coat  or  the  color  of  his  hair,  instead  of  the  color  of  his  skin;  or  if 
they  had  excluded  him  without  assigning  any  reason  for  their  ac- 
tion in  the  premises. 

Judgment  affirmed, 

A.LLEX  V.  Bbysox. 

(07  Iowa,  691.) 
Contract  — pramMB  to  pay  for  gratuUcu9  Mt*oi0«f. 

Where  services  are  rendered  grataitoaaly,  a  subseqaeni  promise  to  paj  forthem 

is  not  binding. 

ACTION  for  services  as  attorney  at  law.    The  opinion  states  the 
point.     The  plaintiff  had  judgment  below. 
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&  M.  Weaver  J  for  appellant. 

W.  F.  Alhn  and  C,  E.  Albrook,  for  appellee. 

Sbeyebs^  J.  [Omitting  other  points.]  The  defendant  pleaded 
that  he  and  the  plaintiff  irere  brothers-in-law,  and  in  substance, 
that  each  of  them  was  engaged  in  the  practice  of  the  law,  and  had 
been  in  the  habit  of  assisting  the  other  as  a  matter  of  mutual  ac- 
commodation, and  that  ''  all  and  each  of  the  professional  serrices 
for  which  plaintiff  seeks  to  recoYer  in  this  action  were  rendered  by 
him  as  matters  of  mutual  accommodation  and  interchange  of  cour- 
tesies, and  without  charge  or  expectation  of  payment  or  reward  by 
one  as  against  the  other.''  The  court  instructed  the  jury:  ''  U 
however  such  serrices  were  rendered  by  the  plaintiff  without  ex- 
pectation of  reward,  or  intention  on  his  part  to  charge  therefor,  or  by 
any  agreement  or  understanding  that  the  services  were  to  be  gra- 
tuitous, the  plaintiff  cannot  recover  unless,  after  such  services  were 
rendered,  and  in  consideration  thereof,  defendant  agreed  with  or 
promised  plaintiff  to  pay  for  the  same.  In  the  latter  case  the  val- 
uable character  of  the  service,  and  the  moral  obligation  to  pay  for 
the  same,  would  be  a  sufficient  consideration  to  support  the  prom- 
ise, and  enable  the  plaintiff  to  recover  the  reasonable  value  of  such 
service.''  We  understand  this  instruction  to  mean  that  where  one 
person  renders  services  for  another  gratuitously,  and  with  no  expec- 
tation of  being  paid  therefor,  a  moral  obligation  is  incurred  by  the 
latter  which  will  support  a  subsequent  promise  to  pay.  In  our 
opinion,  this  is  not  the  law.  If  the  services  are  gratuitous,  no  ob- 
ligation, either  moral  or  legal,  is  incurred  by  the  recipient.  No 
one  is  bound  to  pay  for  that  which  is  a  gratuity.  No  moral  obliga- 
tion is  assumed  by  a  person  who  receives  a  gift.  Suppose  the 
plaintiff  had  given  the  defendant  a  horse,  was  he  morally  bound  to 
pay  what  the  horse  was  reasonably  worth?  We  think  not.  In  such 
case  there  never  was  any  liability  to  pay,  and  therefore  a  subsequent 
promise  would  be  without  any  consideration  to  support  it.  That 
there  are  cases  which  hold  that  where  a  liability  to  pay  at  one  time 
existed,  which  because  of  the  lapse  of  time,  or  for  other  reasons, 
cannot  be  enforced,  the  moral  obligation  is  sufficient  to  support  a 
subsequent  promise,  will  be  conceded. 

These  cases  are  distinguishable,  because  the  instructions  contem- 
plate a  case  where  an   obligation  to  pay  never  existed  until  the 
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promise  was  made.  We  do  not  betieve  a  case  can  be  found  where 
a  moral  obligation  alone  has  been  held  to  be  a  sufficient  considera- 
tion for  a  subsequent  promise.  To  our  minds  howeyer,  it  is  difficult 
to  find  a  moral  obligation  to  pay  any  thing,  in  the  case  contem- 
plated in  the  instructions,  prior  to  the  promise.  The  following 
cases  support  the  view  above  expressed:  Cook  y.  Bradleyy  7  Conn. 
57;  s.  0.,  18  Am.  Dec.  79;  Wittiams  y.  Hathatoay,  19  Pick.  387; 
Dawion  t.  Daw$on,  12  Iowa,  512;  McOarty  v.  Hampton  Building 

Avfn^  61  Iowa,  282. 

Judglmnt  rovened. 

ElKBXrBBBBT   Y.  EdWABDB. 
(Vr  Iowa,  09.) 
law  ^iimprUonment  far  conUmpL 


A  statate  anthoxiiing  impriaonmeiit  for  oontempt  of  orders  of  court  in  proceed- 
ings sapplementary  to  execution  is  not  onconstitatlonel.    {/See  note,  p.  868.) 

PBOOEEDINGS  for  contempt.    The  opinion  states  the  case. 

T.  B.  Perry,  tor  plamtifls. 

ff.  L.  DcuhisU  and  &.  B.  Porter,  for  defendant. 

Rbbyebs,  J.  The  plaintiffs  recovered  a  judgment  against  the 
detendant,  and  caused  an  execution  to  be  issued  thereon,  which  was 
returned  unsatisfied.  Thereupon  the  plaintiffs  filed  a  petition,  in 
which  it  was  stated  that  the  defendant  had  in  his  possession  property 
which  he  unjustly  refused  to  apply  in  satisfaction  of  the  execution, 
and  an  order  for  the  appearance  and  examination  of  the  debtor,  as 
provided  in  Code,  §  3135,  was  asked.  Such  an  order  was  made, 
and  the  defendant  appeared  in  response  thereto.  An  examination 
was  had  and  the  fact  disclosed  that  the  defendant  had  sold  certain 
real  estate,  and  received  therefor  promissory  notes  amounting  ta 
818,760,  which  the  day  after  the  notice  was  served  requiring  him  to 
appear  for  examination,  he  had  sent  to  his  son-in-law  in  Colorado. 
The  District  Court  of  Monroe  county,  in  which  the  proceeding  was 
])ending,  made  an  order  requiring  the  defendant  to  turn  over  the 
notes  to  the  court,  and  a  receiver  was  appointed  to  receive  and  take 
charge  of  said  notes,  and  it  was  further  ordered  that  they  shonld 
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be  regaided  as  assets  subject  to  be  sold  on  execution.  It  was 
farther  ordered,  that  npon  the  notes  being  so  turned  over,  thej 
should  be  subjected  to  any  further  order  that  might  be  inade  in  ya- 
caiion  in  relation  thereto.  The  defendant  failed  to  deliyer  the 
notes  as  required  by  the  order,  and  afterward  he  was,  in  vacation, 
adjudged  by  the  judge  of  said  court  to  be  guilty  of  a  contempt, 
and  ordered  to  be  committed  to  the  jail  of  Wapello  county  until  he 
obeyed  the  order  of  the  court. 

[Minor  point  omitted.] 

Is  the  statute  unconstitutionalP  Gounsel  for  the  defendant  cite 
and  rely  on  Ex  parte  ChracSy  12  Iowa,  208.  It  was  held  in  that  case 
that  a  similar  statute  was  unconstitutional,  because  it  conflicted 
with  sections  9  and  10  of  article  1  of  the  Constitution,  which  pro- 
vide that  the  right  of  trial  by  jury  shall  remain  inviolate,  and  that 
no  person  shaU  be  deprived  of  life,  liberty  or  property  without  due 
process  of  law.  The  only  case  cited  by  counsel  in  support  of  their 
position  is  Ex  parte  Oraee,  It  will  therefore  be  assumed  that  no 
adjudged  case  can  be  found  which  accords  therewith,  and  yet  it  is 
true  that  similar  statutes  have  been  in  force  in  several  of  the  States 
for  some  years.  Possibly  the  first  State  to  enact  such  a  statute  was 
New  York,  and  we  are  not  advised  that  it  has  been  declared  un- 
constitutional, although  questions  under  it  have  frequently  been 
determined  in  the  inferior  courts  of  that  State.  In  re  Pester ^  2 
Code  Bep.  98;  Sandfard  v.  Oarr,  2  Abb.  Pr.  462;  Driggs  v.  Wil- 
Kame,  15  Abb.  Pr.  477;  Keame/e  case,  13  Abb.  Pr.  459;  Tmp- 
kine  Co.  Bank  v.  Trapp,  21  How.  Pr.  17;  OwM  v.  lorrance,  19 
How.  Pr.  560.  Statutes  substantially  the  same  as  ours  have  been 
held  to  be  constitutional  in  State  v.  Bechiy  23  Minn.  411,  and  Inre 
Burrows^  33  Kan.  675. 

Under  the  chanceiy  practice,  as  it  existed  at  the  time  the  Consti- 
tution was  adopted,  a  person  could  be  deprived  of  his  liberty  or 
property,  and  such  deprivation  has  always  been  regarded  as  having 
been  accomplished  by  *'  due  process  of  law,"  which  has  been  defined 
to  be  *'  law  in  its  rqfular  course  of  administration  through  courts  of 
justice.''  Happy  v.  Mosher^  48  N.  Y.  313;  Mason  v.  Messenger y 
17  Iowa,  261;  Den.  v.  Hoboken  Land,  etc.,  Co.y  18  How.  272.  In 
so  far  as  the  pleadings  are  concerned,  the  distinction  between 
actions  at  law  and  proceedings  m  chancery  have  been  abolished  by 
the  Code,  and  there  is  now  but  one  form  of  action,  which  pertams 
to  both  law  and  chancery.  Under  the  chancery  practice  as  it  ex« 
Vol.  LVI— 4r» 
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isted  when  the  Constitution  was  adopted,  and  now  under  the  Code,, 
a  creditor's  bill  could  be  filed,  the  object  of  which  was  the  discov- 
ery and  subjection  of  property  to  the  payment  of  a  debt  or  judg- 
ment. Proceedings  auxiliary  to  execution,  as  provided  in  the 
statute,  were  unknown  to  the  common  law;  and  the  object  to  bo 
accomplished  thereby,  and  the  manner  of  doing  it,  are  or  may  bo 
quite  similar  to  a  creditor's  bill,  and  may  be  well  regarded  as  af- 
fording an  additional  remedy  for  the  accomplishment  of  the  same 
object.  At  least  it  may  be  said  to  be  a  statutory  proceeding  not  in 
accord  with  the  common  law,  but  more  nearly  like  a  proceeding  in 
chancery,  and  should  under  the  Code  be  classed  as  a  special  pro- 
ceeding and  tried  as  an  ordinary  action  at  law  or  proceeding  in 
chancery,  and  the  mode  of  trial  will  be  determined  by  assigning 
the  proceeding  to  whichever  class  it  appropriately  belongs.  Sisters 
of  Visitation  v.  Olass,  45  Iowa,  154.  The  statute  contemplates  & 
trial  before  a  court,  judge  or  referee;  and  such  always  has  been 
the  mode  of  trial  in  chancery  cases.  Witnesses  may  be  examined, 
and  the  rights  of  the  parties  as  fully  protected  as  in  any  other  pro- 
ceeding in  chancery.  The  defendant  therefore  was  not  deprived  of 
his  liberty  or  property  without  due  process  of  law,  and  therefore 
the  statute  is  not  unconstitutional. 

There  is  a  material  difference  between  the  present  statute  and 
that  in  force  when  JSx  parte  Grace  was  determined.  Under  the 
present  statute  the  order  for  the  appearance  of  the  supposed  debtor 
can  only  be  made  by  the  District  or  Circuit  Court,  or  a  judge 
thereof,  and  the  examination  must  be  had  before  one  of  such  courta 
or  judges,  or  before  a  referee.  Such  courts  have  full  and  complete 
jurisdiction  of  actions  at  law  and  proceedings  in  chancery.  They 
may  impanel  juries  before  whom  issues  may  be  tried.  The  judges 
of  said  courts  have  all  the  powers  possessed  by  judges  of  courts  of 
general  junsdiction,  and  the  statute  under  consideration  cannot 
be  said  to  be  unconstitutional  because  the  order  for  the  appearance 
and  examination  may  be  made  by  a  judge;  nor  can  it  be  so  said 
because  the  examination  is  had  before  the  judge,  unless  the  de- 
fendant asks  to  have  it  before  the  court;  for  if  such  is  his  consti- 
tutional right,  it  is  clear  that  such  right  may  be  waived.  The 
statute  in  force,  when  Ih^  parte  Grace  was  determined,  provided 
that  the  order  for  an  examination  of  the  debtor  could  be  made  by 
tlie  County  Court,  or  judge  thereof,  and  the  examination  had  be- 
tore  such  court  or  judge.     Such  court  was  not  a  court  ot  genenil 
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jurisdiction.  It  had  no  powef  to  try  actions  at  law  or  proceedings 
in  cliancery.  Its  jarisdiction  was  limited  and  defined  bj  statate. 
The  court  in  Ex  parte  Chrace  laid  some  stress  on  the  character  and 
powers  of  the  court  before  whom  the  proceeding  was  had,  and  the 
decision  of  this  court  in  that  case  may  be  sustained  because  the' 
court  and  judge  thereof  did  not  have  the  power  to  impanel  a  jury, 
and  was  not  rested  with  the  power  and  jurisdiction  to  try  issues  in 
actions  at  law  or  proceedings  in  chancery. 

The  Code  commissioners  recommended  that  the  general  assem- 
bly should  amend  the  statute  under  consideration  in  the  revision, 
by  striking  out  the  words  ''  County  Court,  or  judge  thereof,''  and 
providing  that  the  order  for  the  examination  of  the  debtor  should 
be  issued  by  the  District  or  Circuit  Court,  or  a  judge  thereof,  and 
that  all  the  subsequent  proceedings  should  be  had  before  such  court 
or  judge.  The  recommendation  was  adopted,  and  the  statute  re- 
enacted,  apd  it  exists  now  in  other  respects  in  substantially  the 
same  form  as  it  did  when  Ex  parte  Chrace  was  determined.  In  ad- 
dition to  the  foregoing,'the  Code  commissioners  recommended  the 
enactment  of  certain  provisions  which  it  may  be  supposed  would, 
in  their  opinion,  clearly  make  the  statute  both  constitutional'  and 
effective.  These  last  provisions  the  general  assembly  failed  to 
adopty  and  it  is  therefore  insisted,  in  substance,  that  it  was  the 
li^islative  intent  that  no  change  should  be  made  to  obviate  the  con- 
struction adopted  by  this  court.  But  we  think  this  conclusion 
should  not  be  entertained.  The  statute,  as  it  existed  and  had  been 
construed,  failed  to  accomplish  the  results  intended  by  its  enact- 
ment It  had  become  practically  obsolete.  In  view  of  the  change 
made,  and  the  re-enactment  of  the  statute,  it  may  well  be  sup- 
posed that  the  legislative  thonght  was  that  the  construction  which 
had  obtained  had  been  obviated.  For  the  reasons  stated,  the  orders 
and  proceedings  before  the  District  Court  and  judge  thereof  must 
be  affirmed. 

Judgment  affirmed. 

Beck,  0.  J.,  and  Adams,  J.,  dissenting. 

Note  bt  thb  Rbforteb.  —  In  State  v.  Beehi,  28  Minn.  411,  it  was  said: 
"  Section  28,  which  is  principall7  relied  on,  declares  that '  no  person  shall  be 
imprisoned  for  debt  in  this  State/  etc.  In  the  case  at  bar  the  imprisonment 
is  tor  contempt  in  ref  asing  to  obey  an  order  of  the  coart.  It  is  trae  that  the 
order  relates  to  the  debt  evidenced  bj  the  judgment  against  the  i*elator,  bat  this 
in  no  way  alters  the  fact  that  the  imprisonment  is  for  the  contempt,  not  for  the 
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debt.  And  the  oontempt  does  not  consist  in  the  relator's  neglect  or  refusal  to 
pay  the  debt,  bat  in  his  disobedience  of  the  order  directing  him  to  hand  over 
certain  property  to  the  receiver.  The  fact  that  the  property  in  qnestion  is  to  be 
handed  over,  for  the  poipose  of  being  applied  to  the  payment  of  the  jadgment 
18  in  no  way  important.  The  commitment  is  neTertheless  in  no  proper  sense 
imprisonment  for  debt. 

"  Section  7  of  the  Bill  of  Bights  declares  that  no  person  shall  be  deprived  of 
liberty  without '  due  process  of  law.'  By  due  process  of  law  is  to  be  under- 
stood '  law  in  its  regular  course  of  administration  through  courts  of  justice.' 
2  Kent,  18;  Baker  v.  KeUey,  11  Minn.  480;  Botoan  v.  State,  80  Wis.  130;  Sedg. 
Const.  Law  (2d  ed.),  474,  and  note;  Cooley  Const.  Idm.  851.  The  commitment 
in  this  case  was  by  due  process  of  law,  within  this  definition.  It  was  made  in 
the  regular  course  of  administration,  through  a  court  of  Justice,  of  a  general 
law — a  law  which  in  the  often-quoted  language  of  Mr.  Webster  in  the  Dart- 
mouth  CoUege  case,  '  hears  before  it  condemns;  which  proceeds  upon  inquiry, 
and  renders  Judgment  only  after  trial.' 

"  Section  6  of  the  Bill  of  Rights  provides  that  in  all  criminal  prosecutions 
the  accused  shall  enjoy  the  right  to  a  Jury  trial,  and  section  7,  that  no  person 
shall  be  held  to  answer  for  a  criminal  offense  unless  upon  the  action  of  a  grand 
jury,  etc.  These  constitutional  provisions  have  no  application  to  a  case  of 
this  kind.  There  was  no  criminal  prosecution  here,  nor  was  the  relator  held 
to  answer  for  a  criminal  offense,  in  the  meaning  of  the  Constitution.  If  the 
relator  is  punishable  criminally  for  his  misconduct  at  all,  it  is  not  under  the 
provisions  of  law  under  which  this  conmiitment  was  made,  but  under  section 
16  of  the  chapter  ux>on  Contempts.    GFen.  Stat.,  chap.  87. 

"  Section  4  of  the  Bill  of  Righto,  which  provides  that  *  the  right  of  trial  by 
jury  shall  remain  inviolate,  and  shall  extend  to  all  cases  at  law,'  etc.,  is  also 
inapplicable  to  this  case.  That  has  reference  to  cases  between  parties,  and  not  to 
a  proceeding  by  a  court  to  punish  for  contempt.  Trial  by  Jury  in  such  pro- 
ceedings would  not  only  be  a  thing  without  precedent,  but  intrinsically  inap- 
propriate. It  would  seem  to  be  a  necessity  that  a  court  should  have  in  ito  own 
hands  the  x>ower  to  punish  contempto  of  ito  authority." 

In  Be  Burrmoa,  88  Kans.  675,  the  court  said:  *'  It  is  claimed,  on  behalf  of 
Burrows,  that  the  order  of  the  District  judge  committing  him  to  the  Jail  of 
Marion  county  until  he  should  pay  the  amount  of  the  Judgment  of  March  25, 
1884,  and  the  provisions  of  the  Code  authorizing  his  examination  and  conmiit- 
ment, are  violative  of  section  5  of  the  Bill  of  Righto  of  the  Constitution  of  the 
Stote,  which  provides  that '  the  right  of  trial  by  Juiy  shall  be  inviolate; '  also 
section  10  of  the  Bill  of  Righto,  that  '  no  person  shall  be  a  witness  against 
himself,'  also  of  section  16  of  the  Bill  of  Righto  that  no  '  person  shall  be  im- 
prisoned for  debt,  except  in  cases  of  fraud; '  and  also,  are  obnoxious  to  the 
fifth  amendment  to  the  Federal  Constitution,  that  '  no  person  shall  be  de- 
prived of  life,  liberty  or  property  without  due  process  of  law.' 

**  The  principal  contention  is,  that  Burrows  had  the  right,  upon  his  examina- 
tion, to  have  the  question  of  his  ability  to  pay  the  Judgment  decided  by  a  Jury. 
In  re  Oraee,  12  Iowa,  208,  is  cited  to  support  this  proposition.  Therein  it  is 
decided  that  under  a  somewhat  similar  provision  of  the  Iowa  statute,  the  court 
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liM  not  the  power  to  punish  for  contempt,  without  giving  the  pertj  charged  a 
jniy  trinL  The  court,  in  that  ease,  pronounces  the  statute  under  which  the 
proceedings  were  had  offensiTe  to  a  peculiar  provision  of  the  Constitution  of 
Iowa  in  reference  to  trial  hfjurj,  said  to  have  heen  introduced  into  the  Con- 
sdtntion  to  secure  fugitive  staves  the  right  to  such  trial.  Mr.  Posneroy,  in  his 
notes  in  Sedg.  on  Stat  Const.  Law,  490,  says,  in  reference  to  this  ease:  '  But 
this  deciBion  is  probably  exceptional;  for  a  similar  statute  exists  in  many 
States,  in  most  of  those  which  have  adopted  the  New  York  Code  of  Procedure, 
and  seems  to  have  raised  no  objection/ 

"  The  proceeding  in  aid  of  execution,  though  created  by  a  statute,  is  a  pro- 
ceeding in  the  action  in  which  the  Judgment  was  recovered,  after  the  Judg- 
ment debtor  has  had  a  hearing  and  trial,  and  is  a  substitute  for  the  creditor's 
bill  formerly  used  in  chancery.  The  proceeding  is  a  simple  regulation  of  well- 
established  and  well-defined  Jurisdiction  which  courts  of  equity  were  accus- 
tomed to  employ.  After  the  decree  in  a  court  of  equity  for  the  delivery  of  the 
property  or  effects,  the  debtor,  ui>on  disobeying  the  decree,  was  adjudged  for 
his  contumacy  guilty  of  contempt  of  the  authority  of  the  court.  He  therefore 
could  be  imprisoned  so  long  as  he  remained  in  contempt.  Obedience  however 
to  the  decree,  that  is,  the  delivery  of  the  property,  would  terminate  the  im- 
prisonment at  any  time.  The  purpose  of  the  statute  is  to  require  the  delivery 
of  the  properfy  of  the  Judgment  debtor  for  the  payment  of  Mb  debts;  and  if 
it  is  made,  the  debtor  cannot  be  imprisoned.  It  is  only  when  the  debtor  has 
property  which  he  unjustly  refuses  to  apply  toward  the  satisfaction  of  a  Judg- 
ment, after  being  afforded  the  opportunity  so  to  do,  that  he  can  be  imprisoned. 
"  The  imprisonment  Ib  not  for  debt,  but  for  the  neglect  and  refusal  to  perform 
a  moral  and  l^gsl  duty,  the  performance  resting  in  his  ability."  Brickkll, 
C.  J.,  in  B^parU  Hardy,  08  Ala.  889. 

"  It  was  said  in  KimbaU  v.  Chnner,  8  Eans.  414,  that  the  provision  of  the 
Bill  of  Bights  concerning  Jury  trial  does  not  require  every  trial  to  be  by  Jury: 
'  Nor  does  it  contemplate  that  every  issue,  which  by  the  laws  in  force  at  the 
adoption  of  the  Constitution  of  the  State  was  triable  by  Jury,  should  remain 
irrevocably  triable  by  that  tribunal.  Trial  by  Jury  is  guaranteed  only  in  those 
cases  where  that  right  existed  at  common  law.  Such  is  the  meaning  of  the 
constitutional  provision  referred  to,  and  in  statutory  proceedings  in  chancery, 
etc,  the  legislature  is  fuUy  competent  to  dispense  with  the  Jury." 

Further  in  the  ease  of  In  re  Orace,  iupra,  dted  by  counsel,  it  was  said: 
"  The  faUure  of  the  debtor  to  surrender  his  property  liable  to  execution  to  the 
payment  of  the  Judgment  might  well  be  such  fraud  as  that,  within  the  meaning 
of  the  Constitution,  he  would  forfeit  his  right  to  claim  exemption  from  im- 
prisonment. Not  only  so,  but  if  the  fraud  was  once  found  by  a  competent 
tribunal,  the  correctness  of  that  finding  could  not  be  reviewed  in  another  court 
or  by  any  Judge  upon  habeas  corpus,"  8UUe  v.  Beekt,  28  Minn.  411 ;  Kea/meffs 
case,  18  Abb.  Pr.  459;  Ex  parte  8mith,  68  Cal.  204:  Bx  parU  Cohen,  56  Cal.  198; 
People  V.  Oouiles,  8  Abb.  Ct.  App.  Dec.  607;  8tate  v.  Burrows,  88  Eans.  10. 

'*  Counsel  for  petitioner  refers  to  the  case  of  Ex  parte  Hardy,  68  Ala.  808, 
as  decisive  <hat  the  sections  of  the  Code  under  consideration  do  not  authorize 
imprisonment  for  debt.    That  decision  was  rendered  by  a  divided  court,   and 
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to  us  the  dissenting  opinion  of  Chief  Justice  Brickbll  is  the  more  satisfactory. 
It  was  no  violation  of  the  Constitution  to  require  the  judgment  debtor  to 
answer,  in  a  civil  action,  concerning  his  property,  especiaUj  as  he  claimed  no 
exemption  on  the  ground  that  his  answers  might  criminate  himself.  Section 
485  of  the  Code  reads:  '  No  person  shall,  on  examination  pursuant  to  this  ar- 
ticle, be  excused  from  answering  anj  question  on  the  ground  that  his  examin- 
ation will  tend  to  convict  him  of  a  fraud,  but  his  answer  shall  not  be  used  as 
evidence  against  him  in  a  prosecution  for  such  fraud/ 

*'  We  therefore  conclude  that  the  provisions  of  the  Code.  '  in  aid  of  execu- 
tion,' conferring  upon  the  District  judge  the  power  to  require  a  judgment 
debtor  to  appear  before  him  to  answer  concerning  his  property,  which  he  un- 
justly refuses  to  apply  toward  the  satisfaction  of  a  judgment  recovered  against 
him  and  to  order  any  money,  or  other  property  in  his  actual  possession  and 
under  his  control,  not  exempt  by  law,  to  be  delivered  up  and  applied  toward  the 
satisfaction  of  the  judgment  under  which  the  proceedings  are  had,  and  to  en* 
force  said  orders  by  proceedings  for  contempt,  in  case  of  refusal  or  disobedi- 
ence, are  not  violative  of  sections  6,  10  or  16  of  the  Bill  of  Rights  of  the  Con- 
stitution  of  the  State,  nor  of  the  fifth  amendment  of  the  Federal  Constitution. 
Code,  §§  488,  490;  State  v  Burraw9,  supra. 

In  Ex  parte  Hardy ,  68  Ala.  808,  the  court  said:  "  Its  clear  design  was  to 
provide  a  machinery  for  compelling  the  payment  of  an  ordinary  debt  by  the 
defendant,  when  he  fraudulently  withholds  proi>erty,  money  or  effects,  which 
are  not  exempted  from  execution  at  law.  The  purpose  of  the  law  is  to  force  the 
payment  of  the  debt  which  is  the  basis  of  the  suit.  The  defendant  is  attached 
and  imprisoned,  because  he  does  not  deliver  the  money  or  property,  in  order 
-  to  pay  the  debt.  If  the  debt  is  paid,  the  prisoner  is  released.  If  he  does  not 
deliver  the  property  or  money  to  the  officer  of  the  court,  for  the  ultimate  satis- 
faction of  the  complainant's  debt,  his  imprisonment  is  continued.  The  indi- 
rection employed  cannot  aid  the  matter,  for  the  express  prohibition  of  an  end 
is  also  an  implied  prohibition  of  all  and  every  means  designed  and  used  solely 
to  reach  that  end.  What  cannot  be  done  directly,  is  also  prohibited  to  be  done 
indirectly.  The  payment  or  delivery  to  the  register  is  only  for  the  benefit  of 
the  complainant.  Characterizing  the  refusal  to  pay  or  deliver  as  a  contempt 
does  not  make  it  such,  if  it  appears  in  its  essence  and  nature,  to  be  otherwise 
and  is  merely  a  new  legislative  creation  to  accomplish  by  evasion  an  unlaw- 
ful or  unconstitutional  end.  We  are  of  the  opinion  that  the  law,  in  its  true  es- 
sence and  purposes,  is  one  authorizing,  by  indirection,  imprisonment  for  debt. 
In  re  Blair,  4  Wis.  621;  Cott^  v.  Sharpetein,  14  Wis.  226." 

Brickbll,  C.  J.,  dissenting  said:  "  Under  the  statute,  there  is  not,  and  can 
never  be  imprisonment  for  debt.  Through  all  time,  a  debtor  may  remain  de- 
linquent, and  in  default  in  payment  of  his  debts;  all  legal  remedies  against 
his  property  may  be  exhausted;  this  statute  does  not  subject  him  to  imprison- 
ment. But  when,  by  a  regular  course  of  judicial  proceeding,  to  which  he  must 
be  a  party,  and  have  full  opportunity  of  being  heard,  it  is  ascertained  that  lie 
has  money,  property,  or  effects,  subject  to  the  payment  of  his  debts,  it  will  be 
cenceded,  there  rests  upon  him  a  moral  and  legal  duty  to  appropriate  such 
money,  property,  or  effects  to  the  satisfaction  of  his  creditors.     The  legal  duty 
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Springs  from  the  principle  of  the  common  law.  This  court  has  moat  rigoroasly 
enforced,  even  to  the  disappointment  of  the  expressed  will  of  the  donors  of 
propertj,  that  no  man  can  or  shall  have  a  legal  or  equitable  right  to  propertj 
which  is  not,  in  the  absence  of  statutory  or  constitutional  exemptions,  subject 
to  the  payment  of  his  debts.  It  is  the  performance  of  this  duty  the  statute  is 
intended  to  enforce;  and  it  is  only  when  it  is  judicially  ascertained  that  the 
debtor  has  money,  property,  or  effects,  liable  to  the  payment  of  debts  and  is  of 
ability  to  perform  the  duty,  and  he  refuses  performance,  after  being  af- 
forded the  opportunity,  that  he  can  be  imprisoned. ,  Then  the  imprisonment  is 
not  for  debt,  but  for  the  neglect  and  refusal  to  perform  a  moral  and  legal 
duty,  performance  resting  in  his  ability. 

**  The  whole  scope  of  the  statute,  as  is  evident  from  its  most  casual  reading,- 
is  to  authorise  creditors,  who  have  exhausted  remedies  at  law,  to  resort  to  a 
eourt  of  equity  for  the  discoveiy  of  property  subject  to  the  payment  of  their 
debts;  and  when  discovered,  its  subjection  for  that  purpose  by  the  decree  and 
process  of  the  court.  With  all  deference  for  the  opinion  of  the  court,  I  can- 
not say,  this  is  '  a  new  and  unexplored  field  of  jurisdiction  extended  to  Courts 
of  Chancery,  not  heretofore  opened  to  them. '  When  the  principle  is  established 
thai  every  species  of  property,  legal  or  equitable,  tangible  or  intangible,  in 
which  a  debtor  has  a  beneficial  right  or  interest,  not  exempt  by  law,  is  bound 
for  and  may  be  reached  and  applied  to  the  satisfaction  of  his  debts;  If  legal 
remedies  fall,  as  they  are  indisputably  shown  to  have  failed,  when  there  is  a 
judgment  at  law,  followed  by  a  fruitless  return  of  the  process  for  its  execu- 
tion,  the  power  of  a  court  of  equity  must  be  perfectly  adequate  to  carry  the 
principle  into  effect,  unless  with  humiliation  we  confess,  that  there  are  legal 
and  equitable  wrongs,  for  which  there  is  no  remedy.  Bdmettan  v.  Ljfde,  1 
Pkige,  687." 
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Iktmages — prwipeetioe  profits. 

Plaintiff's  agent  telegraphed  him  the  price  at  which  he  could  buy  apples,  but 
owing  to  mistakes  in  the  address  and  signature,  the  plaintiff  paid  no  atten- 
tion to  it.  The  price  of  apples  advanced,  and  the  plaintiff  was  obliged  to 
pay  more  than  the  price  named  in  the  telegram.  In  an  action  of  damages, 
there  being  no  evidence  of  any  difference  between  the  cost  of  a  car-load  at 
the  price  named,  and  the  value  thereof  in  the  same  market  at  the  same  time, 
held,  that  only  the  amount  paid  for  the  telegram  could  be  recovered. 

ACTION  for  damages  for  mistakes  in  transmission  of  a  telegram. 
The  opinion  states  the  case.    The  plaintiff  had  judgment 
telow. 
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CaoUy  A  Akera^  for  appellant. 

OyruB  WeUingion,  for  appellee. 

Adams,  J.  The  telegram  in  question  was  deliyered  to  the  de- 
fendant at  its  oflSce  in  Yicksbarg,  Michigan,  by  one  A.  B.  Hnnt- 
ley,  the  plaintiffs  agent,  and  is  in  the  following  words. 

''YiOKSBUBG,  MiOHioAK,  Odoher  11,  1882* 

*^  To  Oeorge  Pennington,  JDecorahg  Iowa:  Can  buy  apples  two 
dollars.    Shall  I  ship  one  car? 

"  HUKTLEY." 

How  it  was  transmitted  to  the  company's  agent  at  Decorah  does 

not  appear,  nor  is  it  material.    It  was  read  and  written  by  the 

Decorah  agent  as  follows: 

"  Dated  Yioksbu&g,  Mississippi,  11. 

*^  To  Ooorge  Penningion,  Decorahf  Iowa  :    Oan  bay  apples  two 

dollars.     Shall  I  ship  one  car? 

"  Haulket.'* 

This  was  the  telegram  deliyered  to  the  plaintiff.  Having  no 
agent  at  Vicksburg,  Mississippi,  and  no  agent  anywhere  by  the 
name  of  Haulkey,  the  plaintiff  paid  no  attention  to  the  telegram, 
and  made  no  order  for  apples  at  that  time  through  Huntley,  and 
afterward  the  price  of  apples  was  higher,  and  in  purchasing  he  was 
obliged  to  pay  more  than  the  price  mentioned  in  the  telegram. 
The  court  found  that  the  plaintiff  sustained  damages  in  the  sum 
of  $122.35,  and  rendered  judgment  against  the  defendant  therefor. 
The  defendants  assign  as  error  that  the  court  erred  in  allowing  the 
plaintiff  more  damages  than  the  amount  paid  for  the  telegram,  to- 
wit,  fifty  cents  and  interest. 

In  Hibbard  v.  W.  U.  Tet.  Co.,  33  Wis.  567,  the  court  said: 
*'  Profits  on  a  contract  never  made  are  quite  too  remote  and  uncer- 
tain  to  be  taken  into  consideration."  In  the  case  at  bar,  the  plain- 
tiff merely  lost  an  offer,  and  if  we  were  to  apply  the  rule  above 
mentioned,  it  would  be  clear  that  the  plaintiff  could  not  recover 
more  than  the  cost  of  the  telegram.  But  we  need  not  go  so  far  as 
to  hold  the  above  rule  applicable.  In  no  event  could  the  plaintiff 
recover  more  than  the  value  of  the  offer,  and  that  could  not  be 
greater  than  the  value  of  the  contract  would  have  been,  in  case  the 
offer  had  been  received  and  accepted.     Now,  the  value  of  a  con* 
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tract  for  the  purchase  of  property,  where  nothing  is  paid,  is  the 
difference  between  the  amount  agreed  to  be  paid  and  such  greater 
amount,  if  any,  as  the  property  may  be  worth  in  the  market;  and 
where  damages  are  allowed  for  a  breach  of  the  contract,  they  are  to 
be  estimated  as  of  the  time  of  the  breach.  See  Sedg.  Dam.  313, 
and  cases  cited. 

The  offer  in  this  case,  which  the  defendant  was  asked  to  trans- 
mit»  was  of  a  car-load  of  apples  at  $2,  which  it  is  said  meant 
12  a  barrel,  and  would  have  been  so  understood  by  the  plaintiff. 
Now  the  loss  of  the  offer  was  not  greater  than  the  difleirence  between 
the  price  of  a  car-load  of  apples  at  ^  a  barrel,  and  such  greater 
amount,  if  any,  as  a  car-load  was  worth  in  the  same  market  at 
the  time  the  defendant's  liability  accrued.  No  rise  or  fall  in 
the  price  of  apples  after  that  could  change  the  defendant's  liability. 
But  the  offer  contained  in  the  telegram  is  not  an  offer  of  specific 
apples  at  $2,  nor  of  a  given  kind  or  quality;  nor  is  there  any  evi- 
dence tending  to  show  that  apples  of  any  kind  or  quality  in  the 
Yicksburg,  Michigan,  market  were  worth  more  than  92. a  barrel  at- 
the  time  of  the  defendant's  failure  to  properly  transmit  the  tele- 
gram delivered  to  it.  Such  being  the  fact,  we  are  unable  to  see  how^ 
the  plaintiff  has  proven  any  damages  beyond  the  cost  of  the  tele- 
gram. .  > 

Many  other  questions  are  presented,  but  in  the  view  which  we 
have  taken  of  the  ease,  they  will  not,  we  think,  arise  upon  another 
trial.  Judgment  reversed.    ' 

Ok  Pbtitiok  fob  Reheabing. 

Abavs,  J.  The  plaintiff  has  filed  a  petition  for  a  rehearing,  in' 
which  he  insists  that  the  court  has  erred  in  its  rule  concerning  the'^ 
measure  of  damages.  The  plaintiff  contends  that  the  true  rule  is  thatt 
where  a  contract  of  purchase  is  not  entered  in  by  reason  of  a  loss  of' 
an  offer  of  the  contract  through  negligence  of  the  party  intrusted' 
with  its  transmission,  the  measure  of  damages  is  the  difference 
between  the  contract  price,  as  would  have  been  offered,  and  such< 
greater  price  as  the  commodity  may  bear  at  the  time  the  party  los-> 
ing  the  offer  obtained  knowledge  of  the  failure  of  transmission,  by 
reason  of  which  it  had  not  been  made.  Several  authorities  are  cited> 
and  relied  upon,  but  in  our  opinion  none  of  them  sustain  the  plain-* 
tiff's  position.  We  can  conceive  that  knowledge  of  the  loss  of  an 
offer  of  a  contract  like  the  one  in  question  — an  offer  for  the  sale  of) 
Vox-.  LVI  — 47 
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apples  —  might  not  be  obtained  until,  in  the  progress  of  the  season, 
sound  apples  would  naturally  be  much  higher,  or  it  might  not  be 
obtained  until  the  next  season,  when  they  might  be  much  lower. 

The  general  rale  is,  that  where  a  person  sustains  an  injury 
through  the  negligence  of  another,  he  is  entitled  to  recover  to  the 
extent  of  the  injury  which  the  wrong-doer  should  reasonably  have 
apprehended.  Under  this  rule,  we  thought  that  the  loss  of  the  of- 
fer oould  not  be  greater  than  the  difference  between  the  price  which 
would  have  been  offered,  but  for  the  failure  of  transmission,  and 
the  market  price,  if  greater;  and  as  bearing  upon  that  question, 
there  was  no  evidence.  It  is  true  that  where  a  party  has  received 
an  offer  and  acted  upon  it  by  an  attempted  acceptance,  and  governs 
himself  upon  the  just,  supposition  that  he  can  rely  upon  a  comple- 
ted contract,  and  waits  as  long  as  he  might  reasonably  wait,  and 
he  loses  his  contoust  through  the  negligence  of  the  party  •  charged 
with  the  duty  of  transmission,  his  damages  are  not  necessarily  to 
be  estimated  with  reference  to  the  point  of  time  when  there  was  a 
breach  of  the  duty  of  transmission.  In  True  v.  International  TeL 
Co.f  60  Me.  9;  s.  c,  11  Am.  Bep.  156,  the  defendant  was  em- 
ployed to  transmit  the  acceptance  of  an  offer  of  contract,  and  by 
failure  of  the  defendant,  the  plaintiff  lost  the  contract,  which  was  a 
contract  of  purchase,  and  the  commodity  rose  iu  value  while  the 
plaintiff  was  relying  upon  the  contract,  and  the  court  held  that  the 
plaintiff  might  recover  as  damages  the  difference  between  the  con- 
tract price  and  the  greater  amount  which  the  plaintiff  was  obliged 
to  pay,  in  the  exercise  of  reasonable  diligence,  after  notice  of  the 
failure  of  the  telegram.  But  that  case,  which  seems  to  us  the  most 
favorable  for  the  plaintiff  of  any  cited,  differs  in  important  respects 
from  the  one  at  bar.  The  plaintiff  had  reason  to  suppose  that  he 
had  a  completed  contract,  and  h^  bound  himself  to  pay  for  the 
commodity,  and  must  hold  himself  in  readiness  to  do  so  for  such 
reasonable  time  as  the  transaction  required. 

Knowledge  of  the  defendant's  failure  could  not,  in  the  nature  of 
the  case,  be  long  kept  from  the  plaintiff,  and  the  rights  of  the  plain- 
tiff would  then,  or  immediately  thereafter,  be  fixed.  The  defend- 
ants was  bound  to  know  that  tiie  plaintiff  would  rely  upon  the  con- 
tract for  such  reasonable  time,  and  govern  himself  with  reference 
to  it.  In  the  case  at  bar  there  was  a  mere  uncommnnicated  offer. 
The  plaintiff  did  not  rely  upon  it  in  any  proper  sense,  even  if  he 
expected  it,  because  he  did  not  know  what  it  would  be.     Again, 
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the  time  within  which  knowledge  of  the  failure  could  be  expected  to 
come  to  the  plaintiff,  if  oyer,  was  entirely  uncertain.  Offers  of  sale 
are  being  constantly  made  by  telegraph,  and  it  will  happen  occa- 
sionally that  an  offer  will  be  attempted,  but  wiU  not  really  be  made 
on  account  of  a  failure  of  transmission.  At  what  time  knowledge/ 
of  the  fiulure,  if  ever,  will  come  to  the  party  to  whom  there  was 
an  attempt  to  make  it,  no  one  can  foresee  or  estimate  in  the  slight- 
est degree.  The  rule  contended  for,  it  appears  to  us,  would  be 
dangerous  in  the  extreme. 

There  is  one  other  yiew  of  this  case  to  which  we  desire  to  refer. 
The  acceptance  of  the  offer  rested  wholly  in  the  plaintiff's  yolition. 
He  was  allowed  to  testify  as  to  what  he  would  haye  done,  and.  the 
court  made  a  finding  as  to  what  he  would  haye  done.  We  do  not 
wish  to  be  understood  as  holding  that  it  was  competent  to  go  into 
an-inquiiy  as  to  what  plaintiff  would  haye  done.  It  is  not  neces- 
sary to  determine  such  questions,  and  we  do  not  undertake  to  do  so. 
The  plaintiff  cites  cases,  and  expressly  calls  our  attention  to  them, 
in  which  it  was  held  competent  to  show  that  an  agent  to  whom  a 
tel^ram  of  instructions  was  directed,  but  whom  it  did  not  reach, 
would  haye  obeyed  its  instructions;  but  it  is  manifest  that  those 
cases  are  not  strictly  in  point.    We  think  that  the  petition  for  a 

lehearing  should  be  oyerruled. 

Judgment  ovemML 


Sawteb  y.  Brossabt. 

(67  Iowa,  678.) 
Ooniraet'^  offer  by  letter  —  €teeept4»ne6, 

Aneident  of  Oalifomia  addressed  a  letter  to  the  plaintiff  at  his  leddenoe  in 
Iowa,  offering  to  sell  him  certain  land  at  a  certain  price.  Plaintiff  tele- 
graphed that  he  wonld  take  the  property  at  the  price  and  added:  "Money 
at  jour  order  on  First  National  Bank  here."    Held,  not  an  acceptance. 

AOTION  for  specific  performance  of  a  contract  for  the  purchase 
of  land.    The  (pinion  states  the  case.     The  defendant  had 
judgment  below. 

0.  S.  Ranch  and  8,  JET.  Fairatt,  for  appellant, 

Boal  it  Jackson,  for  appellees. 


372 IOWA, 

Sawyer  ▼.  BroaMurt. 


BoTHBOCK,  J.  The  defendant  John  F.  Brossart,  a  resident  of 
Los  Angeles,  California,  was  the  owner  of  the  property  in  contro- 
versy, consisting  of  two  business  rooms  in  Iowa  city.  On  the  21st 
day  of  September,  1883,  a  letter  was  received  by  the  plaintiff  from. 
BroBsart,  the  material  part  of  which  is  as  follows:  ''  Yours  at  hand. 
You  can  have  that  building  for  t3,600,  or  the  two  for  t5,000^ 
Let  me  hear  from  you  at  once/'  On  the  next  morning  the  plaintiff 
sent  the  following  telegram: 

.  *'  Iowa  Citt,  Iowa,  Stptmnber  21, 1883. 

**  JoHsr  R  Bbossabt,  Lo$  AngeUsy  Calif omia : 

^^  Accept  your  offer  for  two  buildings  at  $5,000.  Money  at  your 
order  at  First  National  Bank  here.  Telegraph  me  immediately 
when  to  expect  deed. 

"  D.  F.  Sa WTBR.'' 

On  the  afternoon  of  the  2l8t  day  of  September,  a  contract  of  sale 
was  made  of  one  of  said  business  rooms  by  Messrs.  Boal  ft  Jackson  to 
the  defendant  Noel,  at  an  agreed  price  of  $5,000,  said  Boal  ft  Jack- 
son claiming  to  be  agents  of  Brossart  and  authorized  to  make  the 
sale.  .  Said  agents  also  aent  Brossart  a  telegram,  advising  him  of 
the  sale  they  had  made.  Both  of  said  telegrams  were  received  by 
Brossart  at  the  same  time.  He  conveyed  the  property  to  Noel  in  ac- 
cord with  the  contract  made  by  Boal  ft  Jackson.  The  plaintiff 
claims  that  his  acceptance  of  the  offer  by  telegram  was  binding 
upon  Brossart,  and  that  the  contract  was  complete  from  the  date 
of  such  acceptance.  It  is  also  claimed  that  Boal  ft  Jackson  were 
not  authorized  by  Brossart  to  make  a  sale  of  the  property;  and  it  is 
charged  that  Noel  acted  in  bad  faith,  and  fraudulently  interfered 
and  prevented  the  plaintiff  from  closing  up  the  purchase.  We  do 
not  think  said  claims  are  well  founded.  Noel  had  the  same  right  to 
purchase  this  property  that  the  plaintiff  had,  and  if  he  succeeded  in 
making  a  valid  purchase  he  only  prevented  the  plaintiff  from  pur- 
chasing the  property  at  much  less  than  its  value,  as  the  evidence 
shows. 

When  Brossart  learned  that  he  had  offered  the  property  at  less 
than  its  value,  or  in  any  state  of  the  case,  it  was  his  right  to  stand 
upon  a  strict  acceptance  of  his  offer.  We  do  not  think  it  is  mater- 
ial to  inquire  whether  Boal  &  Jackson  had  authority  to  make  a 
valid  sale.     We  think  that  Brossart  was  not  bound  to  comply  with 
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the  acceptance  of  plaintiff^  because  it  was  not  an  acceptance  of  the 
offer.  It  was  coapled  with  a  condition  with  which  Brossart  was  not 
required  to  comply.  It  was  Sawyer's  duty  to  pay  the  money  to 
Brossart.  It  was  a  direct  offer^  and  required  an  acceptance  in  the 
terms  of  the  offer.  Brossart  made  no  reply  to  the  telegram  from 
plaintifE.  It  was  his  right  to  ignore  it  by  silence;  and  all  the  evi- 
dence shows  that  from  time  to  time  he  treated  the  negotiations  as 
at  an  end*  Brossart's  offer  entitled  him  to  haye  tha>tnoney  paid  to 
him  at  Los  Angeles  and  to  deliyer  the  deed  there.  The  conclusion 
we  reach  finds  support  in  the  following  cases :  Iforthwest&m  Iron  Co. 
T.  Meade,  21  Wis.  474;  Baker  T.  HoU,  66  Wis.  100;  1  Pars.  Cont. 
(6th  ed.)  475. 

Judgment  affirmed. 
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Coup  v.  Wabash,  St.  Louis  ft  Pacific  Railway  Oo. 

(56  Mloh.  111.) 

Carrier — UaJtnUty  in  transporting  m&nagene. 

A  railway  romptaiy,  contraeting  to  transport  a  menagerie  in  cars  owned  and 
controlled  bj  the  owners  of  the  menagerie,  and  ran  on  a  time  schedule  to 
soit  them,  is  not  liable  as  a  common  carrier,  and  may  stipulate  for  exemp- 
tion from  liability. 

ACTION  for  injury  to  a  menagerie.    The  opinion  states  the  case. 
The  plaintiff  had  judgment  below. 

Alfred  Rttssett,  for  appellant 

Dan  M.  Dickinson  and  Henry  M,  Cheever,  for  appellee. 

Campbell,  J.  PlaintiflT,  who  is  a  circus  proprietor,  sued  defend- 
ant as  a  carrier  for  injuries  to  cars  and  equipments,  and  to  persons 
and  animals  caused  by  a  collision  of  two  trains  made  up  of  his  cir- 
cus cars,  while  in  transit  through  Illinois.  The  court  below  held 
defendant  to  the  common-law  liability  of  a  common  carrier  and 
held  there  was  no  avoiding  liability  by  reason  of  a  special  contract 
under  which  the  transportation  was  directed.  The  principal  ques- 
tions raised  on  the  tnal  arose  out  of  discussions  concerning  the 
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nature  of  defendant's  employment,  and  questions  of  damage.  Some 
other  points  also  appeared.  In  the  view  which  we  take  of  the  case 
the  former  become  more  important,  and  will  be  first  considered. 

Plaintiff  had  a  large  circus  property,  including  horses,  wild  ani- 
mals and  yarious  paraphernalia,  with  tents  and  appliances  for  exhi- 
bition. He  owned  special  cars  fitted  up  for  the  carriage  of  per- 
formers and  property,  in  which  the  whole  concern  was  moved  from 
plaoe  to  place  for  exhibition. 

The  -defendant  company  has  an  organized  connection,  under  the 
same  name,  with  niilways  running  between  Detroit  and  St.  Louis, 
through  Indiana  and  Illinois.  On  the  25th  of  July,  1882,  a  writ- 
ten contract  was  made  at  St.  Louis  by  defendant's  proper  agent 
with  plaintiff  to  the  following  effect.  Defendant  was  to  furnish 
men  and  motive  power  to  transport  the  circus  by  train  of  one  or 
more  divisions,  consisting  of  twelve  flat,  six  stock,  one  elephant, 
one  baggage  and  three  passenger  coaches,  being  in  all  twenty-three 
oars  from  Cairo  to  Detroit  with  privilege  of  stopping  for  exhibition 
at  three  places  named,  fixing  the  time  of  starting  from  each  place 
of  exhibition,  leaving  Cairo  August  19,  Delphi  August  21,  Colum- 
bia City  August  22,  exhibiting  at  Detroit  August  23,  and  then  to 
be  turned  over  to  the  Great  Western  Transfer  line  boats.  Plain- 
tiff was  to  furnish  his  own  cars,  and  two  from  another  company  at 
Cairo  in  good  condition  and  running  order.  I^  w&s  agreed  that 
''for  the  use  of  the  said  machinery,  motive  power  and  men  and 
the  privileges  above  enumerated,  phuntifi  should  pay  $400  for  the 
run  to  Delphi,  $175  to  Columbia  City,  and  $225  to  Detroit,  eacli 
sum  to  be  paid  before  leaving  each  point  of  departure.'' 

It  was  further  expressly  stipulated  that  the  agreement  was  not 
made  with  defendant  as  a  carrier,  but  merely  "as  a  hirer  of  said 
machinery,  motive  power,  and  right  of  way  and  the  men  to  move 
snd  work  the  same;  the  same  to  be  operated  under  the  manage- 
ment, direction,  orders  and  control  of  said  party  of  the  second 
part  [plaintiff  J  or  his  agent,  as  in  his  possession,  and  by  means  of 
said  employees  as  his  agents,  but  to  run  according  to  the  rules, 
regulations  and  time-tables  of  the  said  party  of  the  first  part." 

The  contract  further  provides  that  defendant  should  not  be 
tesponsible  for  damage  by  want  of  care  in  the  running  of  the  cars 
or  otherwise,  and  for  stipulated  damages  in  case  of  any  liability. 
It  also  provided  for  transporting  free  on  its  passenger  trains  two 
advertising  cars  and  advertising  material 
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The^laintiff's  cars  were  made  up  m  two  traioB  at  Cairo^and  diyided 
to  suit  instructions.  The  testimony  tended  to  prove  that  two  cars 
were  added  to  the  forward  train  by  order  of  plaintiff's  agent,  but 
in  the  yiew  we  take,  the  question  who  did  it  is  not  important.  The 
forward  train  was  for  some  canse  on  which  there  was  room  for 
argument  brought  to  a  stand-still,  and  run  into  by  the  other  train 
and  considerable  damage  done  by  the  collision. 

Defendants  insisted  that  plaintiff  made  out  no  case  for  recoyery, 
and  that  the  contract  exempted  them.  Plaintiff  claimed,  and  the 
court  below  held,  the  exemption  incompetent. 

Unless  this  undertaking  was  one  entered  into  by  the  defendant 
as  a  common  carrier,  there  is  yery  little  room  for  controyersy.  The 
price  was  shown  to  be  only  ten  per  cent  of  the  rates  charged  for 
carriage,  and  the  whole  arrangement  was  peculiar.  If  it  was  not  a 
contract  of  common  carriage,  we  need  not  consider  how  far  in  that 
character  contracts  of  exemption  from  liability  may  extend.  In  our 
yiew  it  was  in  no  sense  a  common  carrier's  contract,  if  it  inyolved 
any  principle  of  the  law  of  carriers  at  all. 

The  business  of  common  carriage,  while  it  preyents  any  right  to 
refuse  the  carriage  of  property  such  as  is  generally  carried,  implies, 
especially  on  railroads,  that  the  business  will  be  done  on  trains 
made  up  by  the  carrier  and  running  on  their  own  time.  It  is  neyer 
the  duty  of  a  carrier  as  such  to  make  up  special  trains  on  demand, 
or  to  driye  such  trains  made  up  entirely  by  other  persons  or  by 
their  cars.  It  is  not  important  now  to  consider  how  far,  except  as 
to  owners  of  goods  in  the  cars  forwarded,  the  reception  of  cars, 
loaded  or  unloaded,  inyolyes  the  responsibility  of  carriers  as  to  the 
owners  of  the  cars  as  such.  The  duty  to  receiye  oars  of  other  per- 
sons, when  existing,  is  usually  fixed  by  the  railroad  laws,  and  not 
by  the  common  law.  But  it  is  not  incumbent  on  companies  in 
their  duly  as  common  carriers  to  move  such  cars  except  in  their 
own  routine.  They  are  not  obliged  to  accept  and  run  them  at  all 
times  and  seasons,  and  not  in  the  ordinary  course  of  business. 

The  contract  before  us  inyolyes  yery  few  things  ordinarily  under- 
taken by  carriers.  The  trains  were  to  be  made  up  entirely  of  ears 
which  belonged  to  plaintiff  and  which  the  defendant  neither  loaded 
nor  prepared,  and  into  the  arrangement  of  which,  and  the  stowing 
and  placing  of  their  contents  defendant  had  no  power  to  meddle. 
The  cars  contained  horses  which  were  entirely  under  control  of 
plaintiff,  and  which  under  any  circumstances    may  inyolve  spe- 
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cial  risks.  They  contained  an  elephant^  which  might  very  easily 
inTolve  difficulty,  especially  in  case  of  accident.  They  contained 
wild  animalB  which  defendant's  men  could  not  handle,  and  which 
might  also  become  troublesome  and  dangerous.  It  has  always  been 
held  that  it  is  not  incumbent  on  carriers  to  Assume  the  burden  and 
risks  of  such  carriage. 

The  trains  were  not  to  be  run  at  the  option  of  the  defendant,  but 
had  short  routes  and  special  stoppages,  and  were  to  be  run  on  some 
part  of  the  road  chiefly  during  the  night.  They  were  to  wait  over 
for  exhibitions,  and  the  times  were  fixed  with  reference  to  these 
exhibitions  and  not  to  suit  the  defendant's  conyenience.  There  was 
also  a  diyided  authority,  so  that  while  defendant's  men  were  to 
attend  to  the  moving  of  the  trains,  they  had  nothing  to  do  with 
loading  and  unloading  cars,  and  had  no  right ^f  ■Access  or  regula- 
tion in  the  cars  themselves. 

It  cannot  be  claimed  on  any  legal  principle  that  plaintifF  could, 
as  a  matter  of  right,  call  upon  defendant  to>  move  his  trains  under 
such  circumstances  and  on  such  Qonditions,  and  if  he  could  not, 
then  he  could  only.dosoon  such  terms  as  defendant  saw  fit,  to 
accept.  It  was  perfectly  legal  and  proper  for  the  greatly  reduced 
price,  and  with  the  risks  and  trouble  arising  out  of  moving  pecu- 
liar cars  and 'peculiar  contents  on  special  excursions  and  stoppages 
to  stipulate  for  exemption  from  responsibility  for  consequences 
which  might  follow  from  carelessness  of  their  servants  while  in 
this  special  employment.  How  far  in  the  absence  of  contract 
they  would  be  liable  in  such  a  mixed  employment  where  plaintiff's 
men  as  well  as  their  own  had  duties  to  perform  connected  with 
the  movement  and  arrangement  of  the  business  we  need  not  con- 
sider. 

It  is  a  misnomer  to  speak  of  such  an  arrangement  as  an  agree- 
ment for  oarriage  at  all.  It  is  substantially  similar  to  the  business 
of  towing  vessels,  which  has  never  been  treated  as  carriage.  It  is, 
although  on  a  larger  scale,  analogous  to  the  business  of  furnishing 
horses  and  drivers  to  private  carriages.  Whatever  may  be  the 
liability  to  third  persons  who  are  injured  by  carriages  or  trains, 
the  carriage  owner  cannot  hold  the  persons  he  employs  to  draw  his 
vehicles  as  carriers.  We  had  before  us  a  case  somewhat  resembling 
this  in  more  or  less  of  its  features  in  Mann  v.  White  River  Log  A 
Booming  Co.,  46  Mich.  38;  s.  c,  41  Am.  Bep.  141,  where  it  was 
sought  to  make  a  carrier's  liability  attach  to  log-driving,  which  we 
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held  was  not  pennissible.  All  of  these  special  uadertakings  have 
peculiar  features  of  their  own,  but  they  cannot  be  brought  within 
the  range  of  common  carriage. 

It  is  therefore  needless  to  discuss  the  other  questions  in  the  case, 
which  inyolve  sereral  rulings  open  to  criticism.  We  think  the 
defendant  was  not  liable  in  the  action,  and  it  should  haye  bew 
taken  from  the  jury  and  a  verdict  ordered  of  no  cause  of  action. 

The  judgment  must  be  reversed  and  a  new  trial  granted. 

Judgment  rmwned^ 
The  other  justices  concurred. 


Lloyd  v.  Wayne  Oibouit  J-udqm. 

(SftMloh.m.) 

A  statute  prioridiiig  for  the  probate  of  wills  before  the  death  of  the  testator, 
'  ^leaving  him  at  liberty  to  alter  or  revoke  it,  or  escape  the  effect  of  any  action 
under  it  by  remoyal  from  the  jarisdiction»  Ib  illegal  and  void. 

MANDAMUS  to  vacate  ante-mortem  probate  of  a  will.     The 
opinion  states  the  case. 

John  H,  BisseU  for  relator. 
Ervin  Palmer,  for  respondent. 

Campbell,  J.  In  this  case,  Lloyd  attempted  to  have  his  will 
established  during  life  in  the  Probate  Oourt  for  Wayne  county,  and 
an  appeal  was  taken  from  the  Probate  Oourt  to  the  Circuit.  In 
that  court  the  Circuit  judge  was  of  opinion  that  the  proceeding  waH 
extrajudicial,  and  refused  to  allow  it  to  go  on;  but  instead  of  dis- 
missing it  or  quashing  it  on  that  ground,  entered  an  ^rder  affirm- 
ing the  probate  decree.  Mandamus  is  now  applied  for  to  yacate 
that  order. 

There  can  be  no  doubt  of  the  impropriety  of  the  order  of  the 

Circuit  Court.     By  affirming  the  probate  order  he  asserted  juris- 

t  diction,  and  he  had  no  right  to  affirm  it  without  a  hearing  on  the 

merits.     But  whether  he  should  proceed  to  such  a  hearing  is  the 

principal  question  before  us. 
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.  The  case  is  one  where  we  can  get  no  help  from  similar  precedents, 
as  the  statute  is  new  and  singular.  Judicial  proceedings  to  probate 
a  will  while  the  testator  is  living  are  unheard  of  in  this  country  or 
in  England;  and  inasmuch  as  the  statute  only  makes  the  decree 
effectiye  in  the  single  case  of  the  establishment  of  the  will  and  sub- 
sequent death  without  revocation  or  alteration,  and  leaves  it  open 
to  the  testator  to  make  any  subsequent  arrangement  irhich  he  may 
desire,  or  to  oust  the  jurisdiction  by  change  of  residence,  or  to  leave 
the  will  once  rejected  open  to  probate  in  the  usual  way  after  death, 
the  proceeding  is  still  more  anomalous.  I  am  disposed  to  think^ 
with  the  Circuit  judge,  that  this  is  not  in  any  sense  a  judicial  pro-^ 
ceeding  which  he  was  bound  to  consider  or  entertain. 

•  This  is  the  first  instance  in  our  jurisprudence  in  which  an  at- 
tempt has  been  made  to  compel  a  living  person,  as  a  condition  of 
relief,  to  enter  upon  a  contest  with  those  who,  until  his  death,  can 
have  no  recognition  anywhere,  and  who  after  his  death  are  pre- 
sumed to  represent  him,  and  not  any  hostile  interest.  The  maxim 
that  the  living  can  have  no  heirs  is  as  well  settled  by  statute  as  by 
common  law.  Until  a  man  dies  it  can  never  be  known  who  will 
succeed  him,  even  if  intestate,  and  whatever  may  be  the  probability; 
there  is  no  certainty  that  a  single  one  of  the  persons  who  have  come 
m  here  to  oppose  the  will  may  survive  the  testator.  The  law  gives  no 
preference  to  contingent  expectations,  and  legally  it  is  just  as  possible 
that  the  State  may  take  by  escheat,  as  that  the  persons  now  litigat- 
ing, or  any  other  more  remote  relatives,  will  become  interested. 

•  It  is  also  within  the  power  of  relator  to  dispose  of  his  entire 
property,  not  merely  by  a  new  will,  but  by  sale  or  gift,  and  in  such 
event  there  will  be  nothing  for  this  will  to  dispose  of,  and  possibly 
nothing  for  these  or  any  other  kindred  to  inherit.  It  is  also  com- 
petent for  him  to  go  into  another  county  or  State  or  country,  either 
of  which  acts  would  put  his  estate  beyond  the  jurisdiction  of  Wayne 
county;  and  either  of  the  two  latter  may  change  the  course  of  in- 
heritance or  otherwise  affect  the  disposal  of  his  estate. 

I  cannot  conceive  it  possible  that  a  proceeding  can  be  dealt  with 
as  judicial  when  the  chief  party  to  it  will  not  be  precluded  by  the 
decree  from  doing  exactly  as  he  might  have  done  had  the  court 
never  been  called  on  to  act  at  all. 

This  statute,  which  was  probably  designed  to  prevent  the  un- 
seemly  and  disgraceful  attempts,  too  often  made,  to  defeat  the  en- 
forcement of  the  last  will  of  persons  whose  competency  to  deal  with 
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their  own  affairs  was  never  doubted  or  interfered  with,  has  been  so 
drawn  as  to  remove  none  of  the  difficulties,  but  rather  to  make 
them  worse.  It  is  a  singular,  and  in  my  judgment,  a  yery  unfor- 
tunate spectacle  to  see  a  man  compelled  to  enter  upon  a  contest 
with  the  hungry  expectants  of  his  own  estate,  and  litigate  while 
living  with  those  who  have  no  legal  claims  whatever  upon  him,  but 
who  may  subject  him  to  ruinous  costs  and  delays  in  meeting  such 
testimony  as  is  apt  to  be  paraded  in  such  cases.  The  practice 
which  has  usually  prevailed  in  civil-law  countries,  and  also  is  said 
to  have  been  customary  in  various  parts  of  England  (see  Seld.  Eoc. 
Jur.  Test  5),  of  having  wills  executed  or  declared  in  solemn  form, 
or  acknowledged  before  reputable  public  officers  and  a  sufficient 
number  of  disinterested  witnesses  to  render  it  unlikely  that  the 
testator  is  not  acting  with  capacity  and  freedom,  has  been  approyed 
by  the  continued  experience  of  most  countriesyand  has  saved  them 
from  the  posi-moriem  8qaM}]ingR  and  contests  on  mental  condi- 
tion which  have  made  a  will  the  least  secune  of  all  human  dealings, 
and  made  it  doubtful  whether  in  some  regions  insanity  is  not  ac- 
cepted as  the  normal  condition  of  testators.  There  is  no  sensible 
reason  why  a  will  which  is  always  revocable  and  contingent  should  not 
be  established,  presumptively  at  least,  by  such  an  acknowledgment 
as  will  suffice  to  prove  a  deed  which  is  irrevocable;  and  where,  as 
is  usually  the  case  abroad,  such  an  acknowledgment  is  made  before 
trustworthy  officers,  in  the  presence  of  known  and  reputable  wit- 
nesses, and  in  the  enforced  absence  of  all  other  persons,  the  security 
against  incapacity  and  incompetency  is  quite  as  strong  as  can  be 
found  in  a  contest  before  a  court  or  jury  that  never  saw  the  testa- 
tor. A  man's  incapacity,  if  it  exists,  will  not  easily  escape  the  no- 
tice of  his  disinterested  friends  and  neighbors,  and  when  they  cer- 
tify to  his  competency  and  freedom  of  action  with  their  attention 
directly  called  to  their  own  responsibility  in  doing  so,  they  are  sel- 
dom mistaken,  and  those  who  seek  to  impugn  their  action,  if  al. 
lowed  to  do  it  at  all,  should  be  compelled  to  assume  the  burden  and 
risk  themselves.     But  this  is  not  judicial  action. 

In  the  proceedings  of  various  kinds  familiar  in  England,  where 
conveyances  are  made  effective  by  acknowledgment  and  enrollment 
before  various  classes  of  public  officers  or  tribunals,  it  was  never 
deemed  proper  or  necessary  to  bring  general  heirs  presumptive  be- 
fore the  acknowledging  officer,  in  order  to  give  efficacy  to  transfers 
in  fee-simple,  either  of  men  or  women,  although  they  are  us  clearly 
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a£Fected  in  their  prospects  of  inheritance  as  they  woald  be  by  a 
wilL  And  in  the  cases  where  testimony  is  to  be  perpetuated  for 
nse  in  fntare  oontroYersies^  the  rale  is  inflexible,  that  no  matter 
how  great  the  probability  of  inheritance  may  be,  the  heir  presamp- 
tiye  is  not  either  a  competent  or  permissible  party  to  snch  litiga- 
tion; and  this  is  so  eten  in  case  of  estates  tail,  and  although  the 
circumstances  are  as  strong  as  possible  against  the  chances  of  any 
change.  Earl  Belfatst  y.  Chichester,  2  Jac.  &  W.  439;  Allan  t. 
Allan,  15  Yes.  130;  Lord  DureUy  y.  FUzhardinge  ]^ea:hellyi  6  Yes. 
251;  Sachvill  r.  AyUwarthy  1  Yem.  105;  Smith  v.  Atfy.-Oen.  cited, 
6  Yes.  255  and  15  Yes.  133. 

The  broadest  definition  oyer  giyen  to  the  judicial  power  confines 
it  to  controyersies  between  conflicting  parties  in  interest,  and  such 
can  neyer  be  the  condition  of  a  liying  man  and  his  possible  heirs. 
Our  statutes  haye  neyer  undertaken,  and  do  not  in  this  case  under- 
take, to  giye  to  the  heirs  any  interest  which  will  eyen  be  fixed  by 
this  probate,  or  which  may  not  be  cut  ofF  at  any  time  by  their  own 
death,  or  by  relator  by  new  will  or  conyeyance.  It  is  by  no  means 
free  from  doubt  what  classes  of  probate  proceedings  under  our  sys^ 
tern  are  to  be  treated  as  judicial  proceedings  in  the  proper  sense  of 
that  term;  and  it  is  not  important  here  to  consider  that  question, 
because  this  proceeding  is  not  eyen  a  suit  for  probate.  There  has 
neyer  been  any  proceeding  known  to  onr  laws  for  the  mere  purpose 
of  establishing  the  will  eyen  of  a  deceased  person.  The  probate 
of  wills  under  our  statutes  is  merely  a  part  of  the  proceedings  to 
administer  the  estates  of  deceased  persons  in  the  court  that  has 
jurisdiction  and  charge  of  such  estates.  This  rule  is  so  general  that 
in  some  States  deyises  are  not  probated  at  all,  and  in  some  the  pro- 
bate is  not  conclusiye,  because  controyersies  concerning  land  are 
usually  tried  in  other  courts.  We  haye  enlarged  the  jurisdiction 
in  probate  so  as  to  reach  lands  for  some  purposes,  and  haye  made 
all  wills  subject  to  probate.  But  there  is  no  c3ue  where  an  original 
probate  can  be  granted  here,  except  in  the  court  haying  jurisdiction 
oyer  the  estate;  it  cannot  be  done  separately.  This  statute  does 
not  attempt  to  change  the  place  of  ultimate  probate,  and  it  does 
not  make  a  decree  against  the  will  either  a  bar  or  eyen  admissible 
to  preyent  future  probate  after  death.  It  makes  no  proyision  for 
making  a  finding  either  way  eyidence  for  any  purpose  daring  tes* 
tator's  life,  so  as  to  negatiye  testamentary  capacity,  or  otherwise  to 
affect  him.     And  it  has  no  force  for  any  purpose  so  long  as  he  lives. 
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I  am  of  opinion  that  the  statnte  is  inoperatiye,  as  not  within  any 
recognized  jndicial  power,  and  that  the  courts  cannot  be  called 
upon  to  administer  it,  and  that  the  mandcfmus  should  vacate  the 
whole  proceedings. 


Shebwooo  and  Ohamplut,  JJ.,  concurred. 


Bbodsbiok  t.  Drtboit  TJkiok  Dxpot  Oompavt.   - 

0»Xloli.»L) 
MatUr  and  i&ifkmt-^neglifferU  ir^urjf  to  s&rwnU  outride  hotirt  4if  lobar. 

A  workman,  stajing  on  his  employer's  premises  daring  the  noon  recess  to  est 
his  dinner,  was  then  required  bj  the  foreman  to  open  a  yentilator,  and  was 
Injored  while  doing  it  bj  its  defective  constmction.  HM,  that  the  master 
liable. 


ACTION  for  personal  injury  by  negligence.     The  opinion  states 
the  case.     The  plaintiff  had  judgment  below. 

Isaac  Marsian,  for  appellant. 

JE.  H.  Sellers  and  Don  M.  Dickinson  and  TT,  L,  Carpeftter,  for 
appellee. 

Chahplik,  J.  The  defendant  is  a  Michigan  corporation,  en- 
gaged in  the  business  of  elevating  grain  at  the  city  of  Detroit.  Its 
works  are  operated  by  steam  power.  Its  boiler-room  is  ventilated 
by  a  sheet-iron  pipe  about  three  feet  in  diameter,  placed  over  the 
boilers  and  projecting  above  the  roof.  At  the  time  of  the  injury 
complained  of,  the  ventilator  was  constructed  with  a  damper  n^e 
of  a  disk  of  sheet-iron,  placed  about  twenty  feet  from  the  lower 
end.  This  damper  was  held  in  place  by  its  own  gravity,  having 
arbors  resting  upon  iron  jaws  riveted  to  the  inside  of  the  ventilat- 
ing tube.  There  was  no  device  to  prevent  the  damper  from  being 
lifted  from  its  support.  A  piece  of  iron  was  fastened  to  one  side 
of  the  damper  transversely  to  its  bearings,  to  serve  as  a  weight  and 
keep  the  ventilating  flue  open  at  all  times.  No  appliance  was  at- 
tached to  the  damper  whereby  to  regulate  the  discharge  of  air  pass- 
ing through  the  ventilator,  or  to  close  the  same.  The  weight  of 
the  damper  was  from  thirty-five  to  forty  pounds.     Mr.  Beals  was 
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superintendent  of  defendant  company,  and  Mr.  Savage  waa  fore- 
man in  charge  at  the  elevator.    Thomas  Daugherty  waa  fireman*^ 
Plaintiff  is  a  common  laborer.     Aboat  six  weeks  prior  to  his  being 
injured,  plaintiff  applied  to  Mr.  Seals  for  a  job,  and  he  pnt  plain- 
tiff to  loaiding  and  unloading  cars  under  the  charge  of  Mr.  Savage, 
and  plaintiff  continued  thus  employed  for  about  six  weeks.     The 
record  does  not  disclose  the  time  or  terms  of  hiring.    During  this 
time  Mr.  Daugherty  came  to  plaintiff  one  day  «nd  asked  hiin  to  go. 
to  the  fire-room  and  do  a  little  work  for  him  and  he  refused.  * 
Daugherty  then  said:    **  Mr.  Sayage  told  me  I  could  get  you  for  a 
while."    To  which  plaintiff  replied:     ''  When  Mr.  Savage  tells  me 
to  go,  I  will  go,  and  not  until  then."    Daugherty  then  went  to^ 
Mr.  Sayage,^  and  Mr.  Savage  said:    ^'  Oo  and  help  him."    A  couple  • 
of  days  after,  Daugherty  asked  plaintiff  again  to  help  him,  but  he 
refused  without  Mr.  Savage  told  him  to.    Daugherty  then  went  to 
Mr.  Savage  and  came  back  and  said:    ''  Mr.  Savage  said  you  were 
to  go."    Plaintiff  replied:    '^IwonttiU  he  tells  me."    Mr.  Sav- 
age then  came  and  said  to  plaintiff:    '^  You  go  and  help  Tom,  and  •. 
when  he  wants  you  to  do  any  thing,  do  it  for  him." 

On  the  24th  of  January,  1883,  the  plaintiff  was  still  in  the  employ 
of  defendant,  and  during  most  of  the  forenoon  was  working  in  the 
boiler-room  taking  down  some  steam-pipes  that  ran  from  the  fire- 
room  to  the  office,  which  had  become  frozen,  and  putting  them  on 
top  of  the  boiler  to  thaw  out.  Mr.  Savage  called  him  from  this 
work  to  unload  a  car  of  barley,  after  which  he  told  him  to  go  to  • 
dinner.  This  was  at  half-past  eleven  o'clock  in  the  forenoon. 
Plaintiff  ate  his  lunch  in  the  forenoon,  and  after  eating  he  was 
directed  by  Daugherty  to  close  the  yentilator,  and  plaintiff  told 
him  he  would  not  do  it  without  orders  from  Mr.  Savage. .  We  here 
quote  the  testimony  of  the  plaintiff  given  on  the  trial  as  to  whafc 
then  occurred:  '*  Then  he  said,  ^  Yon  know  Mr.  Savage  told  you 
when  I  would  want  a  man  to  call  upon  you,  and  you  should  do  it. 
Yon  better  do  it.'  Then  I  went  to  do  it.  I  said,  '  What  am  I 
going  to  raise  the  yentilator  with?'  He  said,  'By one  of  those 
ateam-pipes.'  So  I  got  up  on  top  of  the  boiler  pn  the  steam-chest, 
and  I  took  a  full-length  pipe,  I  think  a  three-quarter  pipe,  and  I 
raised  it  up.  It  would  not  stay.  I  said,  'It  wont  stay  up.'  He 
said,  'Shove  it  up.'  It  was  pretty  dark  and  cold  up  there.  I 
shoved  it  up,  and  it  came  out  and  rolled  against  the  rod,  and  came 
down  on  top  of  my  fingers.     I  halloed  that  my  fingers  were  off." 
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The  plaintiff  alfio  testified  that  when  the  damper  was  open  there 
was  safficient  hght  inside  the  shaft  to  see  these  *^  catches  **  on  the 
sides,  bat  he  thought  the  rod  ran  through  the  wall  of  the  venti- 
lator; that  when  he  shoved  the  damper  np  it  was  so  dark  that  he 
could  not  see  the  **  hooks"  at  all,  and  when  he  poked  it,  it  fell  oat 
of  the  '^hooks'-  and  fell  upon  his  knuckles.  It  appears  that  the 
injury  receited.  was  such  as  to  sever  the  tendons  of  the  index 
and  middle  fingers  of  the  right  hand,  and  was  of  a  permanent' 
character,  causing  a  partial  loss  of  the  use  of  those  fingers. 
.  [Omittingrequests  and  statement  of  pleadings.] 

It  is  claimed  by.  the  defendant's  counsel  that  at  the  time  of  the 
alleged  mjury  the  plaintiff  was  not  m  the  defendant'^  employ  for 
any  purpose;  that  he  had  been  released  or  discharged  until  one 
o'clock,  and  was  at  liberty  to  go  wherever  he  pleased;  that  the  time 
was  his  own  and  not  his  master's;  and  when  he  went  outside  of 
the  elevator  building  the  master  was  not  responsible  for  his  acts; 
that  he  owed  no  duty  to  his  master  until  the  time  for  him  to  re*^ 
same  his  employment,  and  whatever  he  did  daring  this  time  waa^ 
voluntary  on  his  part;  that  during  this  time  the  master  owed  no 
duty  to  the  plaintiff,  certainly  none  to  maintain  a  ventilator  which 
was  not  for  the  benefit  of  those  who  might  resort  there  for  their* 
own  comfort  or  convenience  merely;  that  the  master  had  not  in- 
vited him  there,  nor  held  out  any  inducements  for  him  to  go  there. 

If  this  position  is  correct,  it  follows  as  a  matter  of  course  that 
the  plaintiff  cannot,  recover.  His  action  is  based  upon  the  exist- 
ence of  the  relation  of  master  and  servant  at  the  time  of  the  acci- 
dent, and  if  such  relation  did  not  in  fact  exist  at  that  time,  neither 
])arty  owed  to  the  other  any  duty  upon  which  negligence  could  be 
predicated.  At  the  conclusion  of  the  argument  of  this  case  I  had 
grave  doubts  whether  the  relation  of  master  and  servant  existed 
between  the  parties  at  the  time  of  the  accident,  but  a  subsequent 
examination  of  the  testimony,  and  reflection,  leads  me  to  the  con- 
clusion that  the  plaintiff  was  engaged  in  the  service  of  the  defend- 
ant at  the  time  he  was  injured.  He  was  not  engaged  by  the  day, 
week,  month,  or  year.  The  time  for  which  he  was  employed  was 
indefinite.  He  could  be  discharged  at  any  time.  He  could  quit, 
the  service  of  his  employer  at  any  time.  He  had  not  been  dis- 
charged or  dismissed  from  service,  and  was  subject  to  the  order 
and  direction  of  the  foreman  at  any  time.  He  had  been  told  by 
Mr.  Savage  that  he  could  have  an  hour  and  a  hnlf  for  dinner.     He 
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had  however  eaten  his  dinner,  and  was  subject  to  be  called  upon  to 
jierform  work  at  any  moment.  His  work  was  done  under  the  di- 
rection of  Mr.  ^avage.  This  he  understood,  and  had  refused  to 
Ijerform  service  under  the  direction  of  any  other  person.  Mr.  Sav- 
age bad  directed  liirn  to  do  whatever  Daugherty  told  him  to  do.  It 
was  his  duty  therefore  to  obey  Daugherty  on  this  occasion;  and  sot 
to  work  by  Daugherty,  he  was  in  the  service  of  the  defendant  as 
much  as  if  directed  to  perform  the  work  by  Mr.  Savage  himself. 
It  does  not  follow  that  because  plaintiff  was  given  an  intermission 
from  work  of  an  hour  and  a  half  for  dinner,  he  ceased  during  that 
time  to  be  the  servant  of  defendant.  If  during  that  time  he  had 
in  his  care  or  custody  any  of  his  master^s  property  requiring  his 
attention  and  oversight,  or  if  called  upon  to  perform  work  by  the 
m:ister,  or  by  one  having  authority  to  command  his  service,  the 
relation  would  still  exist,  arising  in  the  one  case  from  the  duty  to 
properly  care  for  the  property  of  the  master,  and  in  the  other  from 
the  duty  to  perform  the  service. 

In  Whatman  v.  Pearsofir,  L.  R.,  3  C.  P.  422,  a  servant  employed 
to  drive  a  horse  and  cart  a  certain  number  of  hours  each  day,  with 
an  hour's  interval  for  dinner,  acting  contrary  to  his  instructions,  and 
during  intermission,  drove  the  horse  to  his  home,  and  left  it  in  front 
of  his  house  while  eating  his  dinner.  The  horse  ran  away  and  dam- 
aged plaintiffs  railings.  It  was  left  to  the  jury,  to  say  whether  the 
servant  was  negligent,  and  whether  he  was  acting  at  the  time  within 
the  scope  of  his  employment,  and  the  jury  found  in  the  affirmative 
upon  both  points.  Upon  a  motion  for  nonsuit  or  new  trial  on  the 
ground  of  misdirection,  all  the  judges  held  the  instruction  proper,  and 
that  there  was  sufficient  evidence  to  support  the  finding  of  the  jury. 

True  the  plaintiff  in  this  case  during  the  intermission  giyen  was 
at  liberty  to  go  where  he  pleased,  and  was  not  obliged  to  stay  upon 
the  premises.  If  he  did  stay  however  he  could  in  no  just  sense  be 
considered  a  loiterer  or  a  trespasser  upon  the  premises  of  another. 
Having  been  accustomed  to  bring  his  dinner,  he  was  not  obliged 
to  go  upon  the  street  to  eat  it;  but  under  the  circumstances  there 
was  an  implied  permission  to  remain  upon  the  premises  while  at 
his  repast.  I  cannot  accede  to  the  proposition  that  he  owed  no 
duty  to  his  master  until  the  time  stated  had  elapsed  for  him  to 
resume  his  employment,  and  that  whatever  he  did  during  this  timt^ 
was  voluntary  on  his  part.  On  the  contrary,  aside  from  a  reason- 
able time  to  partake  of  his  meal^  it  was  his  duty,  if  called  upon,  to 
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resume  his  labor,  and  upon  complying  with  sach  reqaest  what  he 
did  would  not  be  voluntary  on  his  part,  in  the  sense  that  it  would 
be  outside  of  the  scope  of  his  employment. 

But  it  is  urged  that  the  work  he  was  called  to  do  was  not  within 
the  scope  of  his  employment;  neither  was  it  in  furtherance  of  his 
master's  interests,  but  was  merely  for  Daugherty's  personal  com- 
fort and  conyenience,  and  that  it  could  not  have  been  supposed 
that  the  plaintiff  would  have  been  expected  to  obey  the  order 
given.  Begard  must  be  had,  not  only  to  the  nature  of  the  work 
which  he  was  hired  to  do,  but  to  the  occasion  and  the  circum- 
stances attending  the  particular  transaction. 

During  the  forenoon  of  the  day  in  which  he  was  injured,  the 
plaintiff  had  been  at  work,  not  in  loading  and  unloading  gndn  in 
the  elevator,  but  by  Mr.  Savage's  direction,  in  taking  down  steam- 
pipes  and  placing  them  upon  the  boiler  for  the  purpose  of  thawing 
them  out;  and  he  had  before  been  directed  to  remove  boards  from 
off  the  boilers,  and  also  at  another  time  to  remove  dirt  from  this 
room.  His  work  therefore  in  this  room  had  been  of  a  general 
nature,  and  such  as  he  had  been  specially  directed  to  do  by  Mr. 
Savage  and  by  Mr.  Daugherty;  and  so  far  as  such  work  was  bene- 
ficial to  the  master's  interests,  it  is  difficult  to  see  why  the  closing 
of  the  ventilator  was  not  as  much  in  that  line  as  any  work  he  had 
been  ordered  to  do  in  that  room.  It  is  easy  to  perceive  that  clos- 
ing the  ventilator  would  be  beneficial  to  the  master's  interests  if  it 
facilitated  the  work  of  thawing  out  the  steam-pipes  by  raising  the 
temperature  in  the  room,  or  if  it  added  to  the  comfort  and  con- 
venience of  the  employees  of  the  master,  and  thus  enabled  them  to 
perform  their  duties  better.  Indeed  it  would  seem  that  the  object 
in  constructing  the  ventilator  over  the  boiler  was  to  carry  off  the 
heated  air,  and  thus  promote  the  comfort  and  convenience  of  those 
employed  in  the  furnace-room  in  hot  weather.  It  is  or  ought  to  be 
conceded  that  whatever  adds  to  the  comfort  or  convenience  of  the 
employee  while  rendering  service  is  beneficial  to  the  employer,  and 
I  have  no  difficulty  in  reaching  the  conclusion  that  the  work  of 
closing  the  ventilator  was  an  act  done  to  advance  the  interests  of 
defendant,  and  was  not  of  a  nature  so  foreign  to  plaintiff's  employ- 
ment that  he  would  have  been  justified  or  expected  to  have  refused 
obedience  to  the  order  requiring  him  to  perform  it. 

It  is  furthermore  claimed  that  it  does  not  appear  when  this  ven- 
tilator was  constructed,  nor  by  whom;  and  that  it  does  not  appear 
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that  there  was  any  want  of  due  care  in  its  constnictiony  or  that 
the  master  had  any  knowledge  of  any  defects  in  its  construction  or 
arising  afterward.  The  method  of  construction  was  fully  given  in 
the  testimony.  It  is  claimed  that  it  was  negligently  constructed^ 
in  that  there  was  nothing  to  prevent  the  arbors  of  the  damper  from 
being  lifted  from  their  places  when  the  damper  was  being  closed 
from  below.  It  requires  neither  testimony  nor  argument  to  show 
chat  the  ventilator,  as  constructed,  was  incomplete.  It  was  not 
supplied  with  any  means  whatever  to  close  or  regulate  it.  A  chain, 
wire  or  a  cord  attached  to  the  upper  or  opposite  side  of  the  damper 
to  that  which  was  weighted,  descending  to  the  convenient  reach  of 
a  person  below,  would  be  the  most  ordinary  device  to  be  used  for 
the  purpose.  Constructing  the  ventilator  with  a  damper  shoWs 
that  it  was  intended  at  times  to  be  used,  and  since  no  method  was 
proYided  for  closing  it  by  pulling  the  upper  portion  down  suffi- 
ciently to  close  the  aperture,  no  other  means  remained  than  to 
push  np  the  lower  part  to  accomplish  the  purpose,  in  which  case 
the  danger  would  be  imminent  of  lifting  one  arbor  or  the  other,  so 
that  the  opposite  one  would  slip  from  its  supporting  jaw  and  thus 
piecipitate  the  damper.  If  this  was  the  method  intended  to  be  used 
in  dosing  the  damper,  the  arbors  should  have  extended  through 
the  sides  of  the  shaft,  or  been  otherwise  made  secure  in  their 
position.  As  there  was  no  other  method  provided  for  closing  the 
damper  than  such  as  was  pursued  in  this  case,  it  is  quite  clear  that 
the  jury  were  justified  in  finding  from  the  testimony  that  the  ven- 
tilator was  negligently  constructed  or  maintained  in  the  manner 
pointed  out  in  the  declaration. 

I  discover  no  error  in  the  record  covered  by  the  fifth  request  of 
defendant  to  charge.  The  question  of  contributory  negligence  was 
properly  submitted  to  the  jury,  and  it  was  not  error  to  refuse  the 
sixth  request.  The  other  requests  and  rulings  therein  are  covered, 
or  intended  to  be,  in  what  has  been  said.  The  case  was  submitted 
to  the  jury  mainly  upon  the  proposition  that  the  defendant  had 
negligently  put  the  plaintifF  to  perform  work  outside  the  scope  of 
his  employment,  of  the  dangers  of  which  he  knew  nothmg,  by 
reason  whereof  he  was  injured.  There  were  no  exceptions  to  the 
charge  as  given.  The  testimony  was  sufficient  to  justify  the  ver- 
dict, and  the  judgment  should  be  affirmed. 

Jtulfffneni  affirmed. 

The  other  justices  concurred. 
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Olbabok  V.  Kkapp. 

|M  nob.  »U 

A  wife  obti^hiad  a  divoioe  by  default  for  cruelty.  The  huflbaad  aflerwaid 
brought  this  action  for  criminal  oonyersation  occurring,  to  his  knowledge, 
before  the  divorce  suit.  Held,  that  as  this  act  would  have  been  an  absolute 
defense  in  the  divorce  suit,  the  decree  in  that  suit  was  conclusive  against 
its  commission,  and  a  bar  to  this  action. 

CBtMlNAL  convenation*    The  opinion  states  the  case.    The 
plaintiff  had  judgment  below. 

Hdwes  (t  Shakespeare  and  Dallas  Boudeman,  for  appellani. 

•  •  <• 

0^  T.  3WAi7Iand  W.  G.  Howard,  for  appellee. 

,  Oampbbll^  J.  In  this  case  plaintiff  saed  defendant  for  criminal 
oonyersation  with  his  wife,  and  recovered  a  yerdict  of  12,000.  The 
ease  is  remarkable  in  many  respects,  and  presents  several  questions 
of  considerable  apparent  importance,  which  however  upon  some 
conditions  presented  by  the  recoi^d,  may  not  be  veiy  decisiye  one 
way  or  the  other. 

In  order  to  understand  the  difficulties  presented  by  the  record^ 
the  order  of  facts  becomes  material.  Plaintiff  and  his  former  wife; 
who  is  now  divorced  and  married  to  defendant,  were  married  in 
1874,  and  lived  together  in  Branch  county,  having  two  children. 
In  the  latter  part  of  September,  1880,  plaintiff  hired  out  his  wife's 
services  to  defendant  as  housekeeper,  and  made  an  arrangement 
for  his  own  services  en  the  farm.  There  is  testimony  introduced 
by  himself  that  his  own  work  was  dependent  on  Knapp's  need  of 
it,  and  that  he  was  paid  by  the  day  for  this.  There  is  no  testimony 
on  plaintiff's  behalf  tending  to  show  any  grievance  or  cause  of 
grievance  before  December  23,  1880.  On  the  evening  before  that 
day  he  testified  that  after  he  went  to  bed  his  wife  and  defendant 
sat  up  in  a  room  opening  from  the  bedroom  for  some  time,  and  he 
got  up  and  joined  them,  and  that  during  that  night  he  and  Knapp 
had  some  bickering,  as  well  as  he  and  his  wife,  and  that  Knapp 
told  him  his  wife  was  not  going  to  live  with  plaintiff  any  more, 
and  that  he  could  not  keep  plaintiff  or  his  team  any  longer.  Plain- 
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tiff  howeyer  says  he  had  then  no  hard  feelings  against  Knapp,  and 
that  he  asked  his  wife  to  go  away  with  him,  bat  she  would  not  go. 
Defendant's  testimony  contradicted  all  the  matters  which  had  any 
qnestionable  appearance,  as  sworn  to  by  plaintiff.  Plaintiff  swore 
that  he  went  away  December  24,  and  came  back  with  his  brother 
late  at  night  on  January  1,  and  saw  through  a  window  what  he 
claims  was  conduct  from  which  adultery  was  to  be  inferred,  and 
that  he  went  in  and  was  upbraided  by  defendant  for  his  treatment 
of  his  wife,  but  made  no  quarrel  with  defendant,  and  told  him  he 
did  not  come  there  to  quarrel  with  him,  but  to  induce  his  wife  to 
live  with  him.  She  did  not  go  that  night.  On  or  about  the  10th 
of  January,  1881,  he  went  again  to  the  neighborhood  and  sent  for 
his  wife,  who  went  to  see  him,  and  they  returned  to  Knapp's  and 
lodged  together,  and  during  the  night  both  got  up  to  help  Knapp, 
who  was  sick.  She  did  not  go  away  with  her  husband  on  that 
occasion,  and  he  says  the  next  time  he  went  to  Knapp's  was  March 
16, 1881,  when  he  claims  he  wanted  her  to  go  with  him,  but  she 
again  refused. 

During  this  interval,  on  January  17,  1881,  she  swore  to  a  bill  of 
divorce  against  him,  alleging,  among  other  acts  of  cruelty,  his  con-^ 
duct  in  December  at  and  before  the  time  which  he  refers  to,  and 
his  abuse  on  that  occasion,  as  well  as  previous  misconduct,  and 
failure  to  support  her  and  his  family.  To  this  bill  he  put  in  no 
answer,  and  on  proofs  produced  in  the  usual  way,  a  decree  was 
granted  in  her  favor  by  the  Circuit  judge,  who  tried  this  cause  on 
the  13th  day  of  February,  1882,  granting  her  an  absolute  divorce 
and  the  custody  of  her  children. 

Plaintiff,  on  the  16th  of  February,  1881,  filed  a  bill  himself, 
asking  for  a  divorce  on  the  ground  of  his  wife's  adultery,  and  aver- 
ring as  the  only  definite  act  the  one  which  he  claims  to  have  wit*" 
nessed  on  January  1, 1881,  and  that  since  that  time  he  has  not 
voluntarily  cohabited  with  her.  She  entered  her  appearance,  and 
called  for  a  copy' of  the  bill.  No  further  proceedings  appear  in 
that  case. 

Plaintiff's  testimony  in  the  case  now  before  us  is  quite  positive 
that  what  he  saw  that  night  did  not  lead  him  to  complain  of  his 
wife's  adultery,  or  prevent  his  desire  to  have  their  domestic  rela- 
tions continue,  and  did  not  prevent  subsequent  cohabitation. 

The  wife's  divorce  proceedings,  which  began  in  January,  1881, 
being  followed  by  a  decree  which  established  that  she  had  a  suffi- 
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cient  cause  of  grieyance  at  the  earliest  date  when  plaintiff  attempted 
to  show  any  grievanoey  mnst  be  regarded  as  a  bar  to  any  cause  ot 
action  for  that  grieyance,  if  it  existed.  If  plaintiff  had  such  a 
cause  of  action  as  he  now  asserts,  it  would  not  only  have  been 
admissible  in  evidence  in  that  divorce  suit,  but  it  would  have  been 
an  absolute  and  perfect  defense  to  it.  The  suggestion  of  the  Cir* 
cuit  judge  that  the  jury  might,  if  they  saw  fit,  infer  that  that  very 
divorce  suit  was  the  outcome  of  defendant's  misconduct,  cannot  bo 
allowed  any  force,  since  defendant's  failure  to  defend  on  that 
ground,  when  that  defense  was  open  to  him,  and  according  to  his 
claim  now  was  known  to  him,  left  it  as  completely  cut  off  as  any 
other;  and  the  decree  is  legally  conclusive  against  him  that  no  such 
facts  exist.  The  facts  sworn  to  by  himself  in  this  case  are  entirely 
contradictory  to  his  sworn  bill  concerning  the  important  allegation 
that  he  never  cohabited  with  his  wife  after  January  1,  1881,  and 
his  claim  that  he  persisted  in  desiring  her  return  after  both  bills 
were  filed  is  somewhat  extraordinary  in  view  of  this  action. 

We  shall  not  spend  any  time  in  considering  the  other  law  points 
urged  on  the  argument,  for  there  is  nothing  on  plaintiff's  own 
showing,  which  in  our  view  left  him  any  thing  to  go  to  the  jury 
upon,  as  the  divorce  proceedings  were  introduced  by  himself,  and 
without  showing  them  he  could  not  have  been  offered  as  a  witness 
at  alL 

As  we  have  nothing  to  do  with  passing  on  the  testimony,  we  are 
not  at  liberty  to  discuss  the  evidence  on  the  main  questions  on 
which  the  witnesses  for  the  defense  made  out  a  full  defense  on  the 
merits.  The  defense  made  by  his  own  silence  in  the  divorce  suit 
is  as  full  a  bar  as  could  be  made,  and  in  view  of  it  the  case  is  a 
very  singular  one  to  be  brought  in  a  court  of  justice  after  the 
divorce  had  become  absolute  and  not  appealed  from. 

The  judgment  must  be  reversed  and  a  new  trial  granted. 

Judgment  reversed. 

The  other  justices  concurred. 
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Ihtd —  eondUian  wbiequent 

A  oonditioii  in  a  deed,  that  the  grant  shall  be  void  if  the  gnntee,  his  heiis  or 
as^gns,  should  sell  or  pennit  the  sale  of  spiritaoos  liquors  on  the  premises, 
is  valid,  although  smdi  sales  were  not  illegal.* 

ACTION  to  avoid  a  deed.    The  opinion  states  the  case.     The 
defendant  had  judgment  below. 

Thas.  A,  E.  Weadock  and  Jno.  C.  Weadock,  for  appellants. 

A.  MeDonM,  for  appellees. 

OooLET,  0.  J.  This  case  has  once  before  been  in  this  courts  and 
is  reported  under  the  tide  of  Barrie  t.  Smithy  47  Mich.  130.  The 
suit  is  brought  to  take  advantage  of  the  breach  of  a  condition  snb- 
sequent  contained  in  a  deed  from  the  plaintiffs.  Smith,  Kelly  and 
Dwight  to  Albert  M.  Hilton  and  Hamilton  Turner,  of  lot  5,  block* 
21  of  the  village  of  Otsego  Lake  bearing  date  June  10,  1879.  The 
condition  is  as  follows: 

"  Provided  always,  and  this  conveyance  and  the  estate  in  said 
premises  hereby  created  is  subject  to  the  express  condition,  that  if 
the  said  parties  of  the  second  part,  their  heirs  or  assigns,  shall  at 
aaiy  time  sell  or  keep  for  sale  upon  said  above-granted  premises,  or 
knowingly  permit  any  person  under  them  to  sell  or  keep  for  sale, 
any  spirituous  or  intoxicating  liquors,  either  distilled  or  fermented, 
the  entire  title  and  estate  in  and  to  said  premises  hereby  created 
shall  cease,  and  the  title  to  said  premises  shall  thereupon  at  once 
reyert  to  and  Test  in  the  parties  of  the  first  part,  their  heirs  or  as- 
signs forever;  and  it  shall  then  be  lawful  for  the  said  parties  of  the 
first  part,  their  heirs  or  assigns,  to  enter  upon  said  premises  and 
said  parties  of  the  second  part,  their  heirs  or  assigns,  and  every 
person  claiming  under  him  or  them,  wholly  to  remove,  expel  and 
put  out.'* 

The  deed  was  given  in  performance  of  an  executory  contract  of 
sale  which  had  previously  existed  between  the  parties,  and  which 

*  See  note,  anU,  p.  161. 
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contained  the  same  condition*  One-haif  of  the  lot  was  subse- 
qaently  sold  to  the  defendants,  and  Barrie  kept  a  saloon  upon  it. 
The  evidence  that  he  had  kept  for  sale  and  had  sold  spiritnons  and 
intoxicating  liquors  npon  the  lot  previons  to  the  institution  of  the 
suit  was  abundant. 

When  the  case  was  before  in  this  court  there  was  some  evidenoe 
in  the  record  tending  to  show  a  waiver  of  the  breach  of  condition; 
but  no  question  of  that  nature  is  before  us  now.  The  point  how- 
ever on  which  the  case  before  turned  was,  that  the  plaintiffs  had 
not  shown  any  substantial  interest  in  the  condition.  It  did  not 
appear  that  the  plaintiffs  at  the  time  of  the  conveyance  or  since 
then  had  owned  any  other  lands  in  the  village  or  vicinity  of  Ots^^o 
Lake,  or  that  they  resided  in  the  village  or  vicinity,  or  that  they 
had  in  any  way  a  special  interest  in  the  enforcement  of  the  condi- 
tion. Under  such  circumstances  it  was  held  that  the  case  was 
within  the  statute  which  provides  that  '^  When  any  conditions  an- 
nexed to  a  grant  or  conveyance  of  lands  are  merely  nominal,  and 
evince  no  intention  of  actual  and  substantial  benefit  to  the  party 
to  whom  or  in  whose  favor  they  are  to  be  performed,  they  may  be 
wholly  disregarded,  and  a  failure  to  perform  the  same  shall  in  no 
case  operate  as  a  forfeiture  of  the  lands  conveyed  subject  thereto." 
How.  Stat.,  §  5562. 

On  a  new  trial  the  plaintiffs  have  made  a  showing  of  their  inter- 
est. The  plaintiff  Smith  testified  that  at  the  date  of  the  deed  they 
were  carrying  on  lumbering  operations  at  Otsego  Lake  to  a  large 
extent,  running  a  saw-mill  with  a  capacity  of  50,000  feet  a  day, 
which  continued  running  through  1880,  employing  about  forty 
men;  they  had  also  a  planing-mill  and  shingle-mill  there  at  that 
time,  in  which  were  employed  twenty  or  twenty-five  men.  Otsego 
Lake  was  a  small  village  with  a  population  of  about  three  hun- 
dred; plaintiffs  had  a  store  there  employing  four  men,  where 
they  did  an  annual  business  of  about  $75,000.  In  the  winter  they 
employed  about  200  men  in  the  vicinity.  Aside  from  their  interests 
above  mentioned,  the  plaintiffs,  in  1879,  had  village  lots  in  Otsego 
Lake  worth  15,000  or  $6,000,  and  the  value  of  their  pine  lands  in 
the  vicinity  was  $200,000.  The  difficulty  caused  by  a  saloon  in  the 
vicinity  is  that  men  cannot  be  depended  upon ;  employers  do  not 
know  whether  they  will  go  to  work  in  the  morning  or  not;  they 
will  get  drunk.  After  the  giving  of  the  deed  in  question  the  projv 
erty  of  plaintiffs  was  put  into  a  corporation  of  which  Smith  owned 
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a  quarter  interest  He  also  had  a  house  and  lot  in  the  village. 
The  other  plaintifb  parted  with  their  interests  except  in  lots  which 
they  had  contracted  to  sell.  This  was  the  showing  of  the  interest 
of  plaintifb  in  the  condition.  Their  place  of  residence  was  De- 
troit. There  was  no  showing  that  any  person  in  the  service  of  the 
plaintiffs  had  at  any  time  procured  intoxicating  drinks  at  the  saloon 
on  the  lot  in  question,  but  Mr.  Manning,  who  was  superintendent 
for  the  plainti&  at  one  time  gave  the  following  testimony:  ^'  It 
was  a  good  deal  of  trouble  to  me  in  the  woods  in  my  business,  the 
men  going  out  and  drinking,  and  coming  back  not  fit  for  work. 
There  was  some  trouble  about  replacing  men.  Probably  they  might 
be  working  with  a  team,  and  the  team  would  be  idle  uatil  we  could 
get  a  man.  We  generally  employed  our  men  in  Saginaw,  over  a 
hundred  miles  from  Otsego  Lake.  Quite  a  number  of  our  men 
were  in  the  habit  of  getting  drunk.'' 

On  this  evidence  the  Circuit  judge  directed  a  verdict  for  defend- 
ants. 

It  is  suggested  in  brief  for  defendants  that  the  verdict  should  be 
aupported  because,  by  the  existing  legislation  of  this  State,  the 
liquor  traffic  is  legal;  but  this  is  a  consideration  of  no  moment. 

The  case  does  not  proceed  on  the  ground  of  the  illegality  of  the 
liquor  traffic,  but  on  grounds  of  contract.  It  is  perfectly  lawful 
for  parties  to  contract  to  abstain  from  the  performance  of  acts 
proper  iand  legal  in  themselves,  when  others  with  whom  they  con- 
tract may  have  an  interest  in  their  doing  so,  and  in  proper  cases 
the  contract  may  be  made  to  assume  the  form  of  a  condition.  Gases 
in  illustration  are  Jackson  v.  Schutz,  18  Johns.  174;  s.  c,  9  Am. 
Dec.  197,  where  a  condition  was  sustained  which  provided  that  no 
sale  of  property  conveyed  should  be  made  without  first  giving  to 
the  grantor  or  his  heirs  the  opportunity  of  purchase;  and  Nawell 
V.  Boston  Academy y  130  Mass.  209,  where  the  condition  was  that 
no  building  should  be  erected  on  the  granted  premises  within  a 
certain  distance  of  the  street  line.  Indeed  the  acts  against  which 
conditions  are  aimed  are  commonly  legal  acts,  the  performance  of 
which  could  not  be  restrained  otherwise  than  by  some  form  of  con- 
tract; and  the  right  to  stipulate  for  the  purpose  is  limited  only  by 
considerations  of  public  policy.  A  condition  inhibiting  the  per- 
formance of  acts  which  the  public  has  an  interest  in  having  per- 
formed would  be  void  for  that  reason;  as  for  example,  a  condition 
in  general  restraint  of  marriage  {Randall  v.  Marble,  69  Me.  310); 
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or  in  general  rtotraint  of  alienation  {Dick  y.  Pitchfardyl  Dev.  6^ 
Bat  Eq.  480;  R&i/snyder  y.  Hunter,  19  Penn.  St  41;  Oleason  v. 
Fayerweaihir,  4  Gray,  348;  Schennerhorn  y.  Negus,  1  Denio,  448; 
Mandlebaum  y.  McDaneU,  29  Mich.  78;  8.  c,  18  Am.  Rep.  61 ; 
McUleary  y.  Ellis,  54  Iowa,  311);  or  any  other  condition  the  pur- 
pose of  which  is  to  restrain  and  inhibit  the  performance  of  duty, 
either  to  indiyiduals  or  to  the  public;  as  for  example,  the  exercise 
of  the  electiye  franchise,  or  the  administration  of  charity  to  needy 
persons.  But  the  State  does  not  legalize  the  sale  of  intoxicating 
drinks  because  of  any  supposed  public  policy  to  be  adyanced 
thereby;  it  tolerates  the  sale  merely,  and  to  some  extent  by  heayy 
taxes  and  rigid  police  regulation  intends  to.  discourage  it  There 
is  nothing  therefore  in  this  condition  which  is  legally  objectionable 
on  the  ground  of  conflict  with  public  iiolicy  or  State  legislation. 

That  independent  of  the  statute  aboye  recited  the  condition  ie 
perfectly  lawful,  and  that  its  breach  may  work  a  forfeiture  of  the 
estate  granted,  is  undoubted.  Many  cases  of  similar  conditions  are 
found  in  the  books,  and  in  none  of  them  has  enforcement,  either 
by  forfeiture  of  the  estate  or  by  injunction,  been  refused.  The 
enforcement  is  subject  to  the  rule  that  the  law  fayors  coyenante 
rather  than  conditions;  and  it  inclines  to  construe  the  undertak- 
ings of  parties  strictly  as  against  forfeiture.  Michigan  State  Bank 
y.  Hastings,  1  Doug.  (Mich.)  225;  a.  c,  41  Am.  Dec.  549;  Blanch- 
ard  y.  Railroad  Co.,  31  Mich.  43;  s.  c,  18  Am.  Bep.  142;  Taylor 
y.  Sutton,  15  Ga.  103;  8.  c,  60  Am.  Dec.  682;  Broadway  y.  State^ 
8  Blackf.  290;  Southard  y.  Cent.  R.  Co.,  26  N.  J.  L.  13;  Voris  y. 
Renshaw,  49  111.  425;  Hooper  y.  Cummings,  45  Me.  359;  Wood- 
worth  y.  Payne,  74  N.  Y.  196;  8.  c,  30  Am.  Rep.  298;  Olenn  y. 
Davis,  35  Md.  208;  s.  o.,  6  Am.  Bep.  389;  Wier  y.  Simmons,  55 
Wis.  637;  Page  y.  Palmer,  48  N.  H.  385;  Joslyn  y.  Parlin,  54  Vt 
670.  The  eyidence  of  breach  must  also  be  clear,  Hadley  y.  Manu* 
facturing  Co.,  4  Gray,  140;  McKelway  y.  Seymour,  29  N.  J.  L. 
321;  and  the  party  in  whose  fayor  the  condition  is  reseryed  may 
be  held  to  waiye  it  by  any  act  of  his  own  which  would  render  in* 
sisting  upon  it  unjust,  as  was  held  in  this  case  before.  But  the 
courts  will  not  defeat  a  condition  by  a  construction  which  is 
strained  and  unreasonable,  and  which  manifestly  was  not  in  the 
mind  of  the  parties.  Ouild  y.  Richards,  16  Gray,  309;  Keening 
y.  Ayling,  126  Mass.  404;  Taylor  y.  Railroad  Co.,  25  Iowa,  371; 
Wilson  y.  Wilson,  86  Ind.  472. 
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The  condition  in  this  case  is  simple  and  nnambignoas,  and  no 
conBtmction  is  suggested  which  would  defeat  it.  Of  the  cases  in 
which  conditions  have  been  sustained  which  either  restrained  some 
particular  use  of  premises  conveyed,  or  enforced  some  particular 
use,  it  may  be  useful  to  refer  to  a  few.  In  Sperry's  Lessee  y.  Pond, 
5  Ohio,  887;  s.  0.,  24  Am.  Dec.  206,  the  condition  was  that  the 
grantee  should  keep  a  saw*mill  and  grist-mill  doing  business  on 
the  premises  granted;  and  the  court  said  of  it:  ''These  mills,  if 
kept  in  operation  as  the  water  would  permit,  would  increase  the 
value  of  the  balance  of  Sperry^s  tract  of  land,  and  be  a  benefit  to 
the  occupier  of  it  This  probably,  with  Sperry,  was  a  part  of  the 
consideration  for  making  the  grant;''  and  the  condition  was  en-' 
^forced.  To  much  the  same  purport  is  Langley  v.  ChapiHy  134 
Mass.  82.  In  OiUis  y.  Bailey,  21  N.  H.  149,  the  condition  was 
that  the  lot  conyeyed  should  be  occupied  by  only  a  single  dwelling- 
house  with  outbuildings,  and  it  was  held  to  be  broken  by  the  erec- 
tion of  a  building  designed  and  calculated  for  the  occupation  of 
three  distinct  families  in  severalty.  Somewhat  similar  to  this  is 
Dorr  Y.  Harrahan,  101  Mass.  531;  s.  0.,  3  Am.  Rep.  398.  In  Clark 
Y.  Martin,  49  Penn.  St.  289,  the  condition  was  in  restraint  of  the 
erection  of  a  building  above  a  certain  height.  In  Linzee  v.  Mixer, 
101  Mass.  512,  it  inhibited  the  construction  of  a  bay-window  in  a 
house.  In  Gilbert  v.  Peteler,  38  N.  Y.  165,  the  purpose  was  to 
preserve  from  interruption  the  view  from  certain  premises.''  In 
McKissiek  v.  Pickle,  16  Penn.  St.  14Q,  the  condition  was  against 
alienation  for  any  other  purpose  than  for  a  school-house.  And  in 
each  of  these  cases  the  party  in  whose  favor  the  condition  was  re- 
served had,  or  apparently  supposed  he  had,  an  interest  in  the  con- 
dition being  observed,  and  imposed  it  upon  Ijjhe  estate  granted  for 
that  reason.  Keening  v.  Ayling,  126  Mass.  404,  is  also  instructive 
in  this  connection. 

But  in  those  cases  in  which  the  condition  has  had  for  its  pur- 
pose a  restraint  upon  the  business  of  dealing  in  intoxicating  drinks, 
the  interest  of  the  grantor  in  its  enforcement  has  been  specially 
prominent  in  the  mind  of  the  court  in  passing  upon  the  condition. 
This  was  the  case  in  Collins  Manuf^g  Co.  v.  Marcy,  25  Conn.  242, 
where  the  condition  was  in  these  words:  ''Provided  always,  and 
this  deed  is  upon  condition  that  in  case  any  ardent  spirits,  cordials, 
or  wines  shall  be  kept  or  sold  on  any  part  of  said  premises,  or  in 
any  building  erected  or  to  be  erected  thereon,  unless  it  be  with 
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other  drugs  and  medioinds,  and  sold  in  similar  quantities  and  in 
•cases  of  sickness  only,  then  and  in  that  case  the  deed  shall  become* 
▼oid  and  of  no  effect."  Dealing  with  a  similar  condition  in  Flumh 
Y.  Tubb^y  41  N.  Y.  442,  the  judge  delivering  the  opinion  of  the 
•court  said:  **  The  grantor  in  the  present  case  evidently  belonged 
to  that  class  of  men  who  consider  the  habitual  use  of  intoxicating 
liquors  as  a  serious  evil.  He  was  the  owner  of  a  tract  of  land  which, 
■as  I  infer  from  the  case,  he  purposed  to  have  formed  into  a  town 
or  villf^e  by  the  sale  of  lots  to  individuals  who  should  build  upon 
them.  This  would  give  to  his  property  remaining  unsold  the  ad- 
vantage of  the  enhanced  price  resulting  from  such  improvement. 
The  increase  of  inhabitants  would  give  to  himself  and  family  the 
benefits  of  refined  society.  It  was  his  opinion,  as  we  may  infer  ^ 
from  his  restrictive  conveyances,  that  intemperance  was  a  social 
evil  from  which  he  desired  to  protect  himself  and  family.  We  may 
infer  in  the  same  manner  that  he  considered  his  remaining  prop- 
erty as  more  valuable  if  located  in  a  community  where  no  liquor 
was  sold  as  a  beverage  than  where  its  use  was  permitted.  These 
views  and  wishes  cannot  be  pronounced  unreasonable  and  absurd. 
The  grantor  had  a  right  to  hold  them,  and  he  had  a  right  to  use 
his  property  in  a  manner  that  would  accomplish  them."  To  like 
offect  are  (yBrim  v.  Wetherett,  14  Kans.  616,  and  Post  y.  Weil,  8 
Hun,  418. 

A  like  condition  to  the  one  before  us  was  considered  and  sus- 
tained in  OaweH  v.  Colorado  Springs  C7o.,  3  Col.  82;  s.  c.  in  error, 
100  y.  S.  55.  In  that  case  the  condition  was  objected  to  as  re- 
pugnant to  the  fee-simple  estate  which  was  granted  by  the  deed 
containing  it;  but  Mr.  Justice  Fibld  showed  very  conclusively  in 
a  few  short  and  terse  paragraphs  that  there  was  nothing  in  the  ob- 
jection. We  may  well  believe  couDsel  in  this  case  were  of  the  same 
opinion,  for  they  have  not  raised  it. 

These  cases  are  ample  to  show  that  the  ruling  of  the  Circuit  judge 
was  erroneous.  The  condition  in  this  case  was  far  from  being 
**  merely  nominal,"  and  when  the  circumstances  are  shown  as  they 
have  been  now,  they  are  far  from  evincing  '^  no  intention  of  actual 
and  substantial  benefit  to  the  party  to  whom  and  in  whose  favor  " 
it  was  to  be  performed.  The  grantors  had  a  purpose  in  view  which 
was  grounded  in  substantial  interests;  and  the  condition  was  not 
arbitrary,  but  was  imposed  for  the  protection  of  their  somewhat 
extensive  business.     And  good  grounds  were  given  in  the  evidence 
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for  mpporting  the  condition  as  one  which  the  grantors  did  not  err 
in  deeming  important. 

The  &ct  that  no  sale  of  liquors  to  any  of  the  plaintifb'  senranta 
was  proTod  was  not  important.  The  plaintiffs  undertook  to  pre- 
Tent  the  temptation  to  intoxication  being  held  out  to  their  ser- 
Tanta,  and  they  are  not  dealing  with  these  defendants  as  criminals, 
but  as  parties  who  are  guilty  of  a  breach  of  contract  in  offering  to 
'  the  men  the  enticement  to  intoxication  which  the  contract  provided 
against.  And  the  fact  which  appeared  on  the  trial,  that  liquors 
were  sold  in  the  yictnity  by  one  or  more  others  was  no  excuse  to 
the  defendants. ,  If  it  were,  one  grantee  in  such  a  deed  might  by  a 
breach  of  condition  give  excuse  for  a  similar  breach  by  others,  and 
in  turn  would  be  excused  by  them,  so  that  the  breach  of  duty 
would  find  protection  most  amjde  in  proportion  as  the  wrong  was 
generaL 

The  plaintiffs,  it  seems,  had  parted  with  a  large  share  of  their 
interests  before  the  suit  was  instituted,  but  not  with  all.  Whether 
when  the  condition  was  originally  valid,  the  sale  of  interests  would 
affect  it  ia  a  question  not  in  this  case,  and  we  abstain  from  any  ex- 
pression of  opinion  upon  it.  This  condition  was  sustained  by  suffi- 
cient interest  when  made,  when  broken  and  when  sued  upon. 

A  new  trial  must  be  ordered* 

The  other  justices  concurrod* 


Kkapp  v.  Swaket. 

(M  moh.  846.) 
eorporathn — pubHa  eantraet — uttravirM 

A  board  of  conntj  superrlBors,  contracting  for  the  erection  of  a  pabUc  build- 
ing, may  legallj  stipulate  that  no  payments  should  be  made  to  the  builders, 
so  long  as  anj  claims  for  work  or  materials  stood  against  them. 

lUTANDAMnS.    The  opinion  states  the  case. 

Bean,  Underwood  dk  Lane,  for  relators. 

L.  H.  Sahbury  and  Millard  d  Weaver,  for  respondents. 
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OooLEY,  Cr  J.  The  facts  of  this  case^  so  far  as  piaterial.to  the 
decision,  are  the  following: 

The  county  of  Lenawee,  by  popular  vote,  in  the  year  1882, 
decided  to  raise  $50,000  for  the  construction  of  a  court-house.  In 
providing  for  the  construction  the  board  of  superrisors  appointed 
a  ''  committee  on  court-house,"  to  whom  it  was  proposed  to  refer 
all  matters  relating  to  the  building.  Of  this  committee  the 
respondent  8waney  was  chairman,  and  the  respondent  Hunter, 
clerk,  and  they  have  continued  to  be  such  officers  to  the  present 
time.  It  was  among  the  powers  conferred  upon  them  that  they 
were  to  draw  orders  upon  the  county  treasury  in  payment  of  con- 
tractors. 

The  committee,  in  pursuance  of  their  authority,  proceeded  to 
obtain  plans  and  specifications  for  the  building,  and  to  advertise 
for  proposals  for  its  construction.  Bids  were  received,  and  among 
these  was  one  from  the  copartnership  of  Allen  &  Van  Tassel,  and 
this  was  deemed  most  favorable  and  was  accepted.  A  contract  for 
construction  was  therefore  duly  entered  into  with  them,  and  the 
relators  became  sureties  for  due  performance  on  their  part 

One  of  the  provisions  of  the  contract  was  that  the  contractors 
were  not  to  sublet  the  work  or  any  part  thereof  without  the  written 
consent  of  the  committee.  Another  was  that  payments  were  to  be 
made  on  estimates  by  the  architects,  but  it  was  provided  that  ''  in 
each  case  a  certificate  shall  be  obtained  by  the  contractor  from  the 
register  of  deeds  where  liens  are  recorded,  signed  and  sealed  by 
said  register,  that  he  has  carefully  examined  the  records  in  his 
office,  and  finds  no  liens  or  claims  recorded  or  filed  against  said 
works  and  buildings,  or  on  account  of  the  said  contractor.  Neither 
shall  there  be  any  legal  or  lawful  claims  against  the  contractor  in 
any  manner  from  any  source  whatever,  for  work  or  materials  fur- 
nished on  said  work  and  buildings." 

The  contractors  proceeded  for  a  time  in  construction,  and  then 
failed,  and  the  relators  for  their  own  protection  took  an  assign- 
ment  of  the  contract  and  went  on  with  the  work.  No  objection 
seems  to  have  been  made  to  this,  and  their  substitution  in  the 
place  of  the  contractors  was  practically  assented  to.  The  work 
proceeded  until  January  7,  1885,  when  the  relators  obtained  esti- 
mates from  the  architect  for  something  over  $7,000,  which  they 
presented  to  the  respondents,  and  requested  an  order  on  the  county 
treasurer  for  the  amount.     They  also  at  the  same  time  presented  a 
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-certificate  under  the  hand  and  seal  of  the  register  of  deeds  for  the 
oonnty,  stating  that  no  other  liens  or  claims  appeared  in  his  oflSce 
except  the  following:  A  claim  of  lien  by  Townsend  &  Barton  for 
matenalst  filed  October  20^  1884;  a  claim  of  lien  by  Tme,  Brink- 
horst  &  Oo.  for  materials  and  labor,  filed  October  16,  1884;  a  claim 
of  lien  by  B»  0.  Sword  for  materials,  filed  January  6,  1885;  and  a 
<)laim,  of  lien  by  Herbert  Baker,  for  labor  and  materials  filed  Octo- 
bei  30,  1884.  Copies  of  these  sereral  claims  appear  in  the  record. 
The  relators  denied  that  there  were  or  could  be  any  liens  in  such  a 
rcase,  and  insisted  on  their  order,  but  the  respondents  refused  it. 
A  mandamus  was  thereupon  applied  for,  and  the  parties  have 
formed  an  issue  upon  the  application,  and  brought  the  facts 
before  us. 

[Minor  point  omitted.] 

But  the  contract  does  not  provide  for  liens  merely,  but  also  that 
there  shall  be  no  ^' legal  or  lawful  claims  against  the  contractor,  in 
any  manner,  from  any  source  whatever,  for  work  or  materials  fur- 
nished on  said  work  and  buildings, '^  when  payment  of  estimates  is 
<»lled  for.  Whether  the  certificate  of  the  register  is  to  negative 
such  claims,  is  not  very  clear  as  matter  of  construction,  nor  per- 
haps veiy  important.  It  is  not  shown  or  urged  that  no  such  claims 
exist,  and  we  must  assume  that  they  do,  or  at  least  that  they  may. 
The  question  then  is,  are  the  contractors  under  the  contract,  or  the 
relators,  as  their  assignees,  entitled  to  payment  while  there  are  out- 
standing claims  for  materials  or  labor  ? 

The  claims  in  this  case  appear  to  be  claims  against  Allen  &  Van 
Tassel,  not  agamst  the  relators.  In  our  opinion  that  is  an  imma- 
terial fact  The  relators  step  into  the  shoes  of  the  contractors, 
and  can  claim  nothing  under  the  contract  which  Allen  &  Van  Tas- 
sel themselves  could  not  have  claimed. 

But  the  relators  insist  that  the  provision  in  the  contract  which 
makes  payment  depend  upon  the  non-existence  of  claims  against 
the  contractors  was  one  the  committee  or  the  board  of  supervisors 
whom  they  represented  had  no  authority  to  make,  and  it  was  there- 
fore inoperative.  The  argument  on  this  point  shortly  stated  is  that 
the  board  of  supervisors  as  a  corporation  or  quois^i  corporation  pos- 
sesses only  certain  powers  expressly  mentioned  and  defined  by  law, 
and  that  among  these  is  no  power  to  interpose  between  employers 
or  purchasers  and  the  persons  with  whom  they  deal,  for  tlie  pur- 
pose of  compelling  the  performance  of  contract  obligations  which 
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such  employers  or  purchasers  have  assamed.  Gases  cited  to  the 
general  doctrine  are  Vincent  y.  Nantuehet^  12  Onsh.  103;  HdMetul 
y.  Mayar^  etc.,  8  N.  Y.  430;  Mintum  y.  Larue,  23  How.  435;  JSUet^ 
eon  y.  Kempton,  13  Mass.  272;  Hodgee  y.  BuffalOy  2  Den.  110;  Neur 
London  y.  Brainard,  22  Oonn.  552.  The  following  quotations  are 
also  made  from  opinions  of  this  court.  ^'  A  municipal  corporation 
has  no  general  authority  to  exchange  promises  with  other  corpora- 
tions or  with  indiyiduals.  Its  contracts  must  be  within  the  scope 
of  the  authority  conferred  upon  it  by  law  and  for  municipal  pur- 
poses.'' Thomae  y.  Port  Huron,  27  Mich.  320,  323.  ''  There  is  » 
principle  of  law  that  municipal  powers  are  to  be  strictly  interpreted, 
and  it  is  a  just  and  wise  rule.  Municipalities  are  to  take  nothing 
from  the  general  soyereignty  except  what  is  expressly  granted.  *'^ 
PoH  Huron  y.  McCaU,  46  Mich.  565,  574. 

We  hold  to  these  yiews  strictly.  Municipal  bodies  are  not  phil- 
anthropic or  charitable  institutions,  but  they  «re  part  of  the  goyern- 
mental  machinery  of  the  State,  and  exist  for  public  purposes 
exclusively.  It  is  not  within  their  province  to  act  as  collecting 
agents  for  individuals,  either  directly  or  indirectly.  This  much 
should  be  freely  conceded. 

But  when  this  case  is  properly  considered,  it  does  not  appear  to 
be  a  case  in  which  the  municipality  has  in  any  particular  stepped 
aside  from  its  pi-oper  functions,  or  stepped  over  its  proper  bounds; 
it  has  simply  made  a  contract  for  the  construction  of  a  necessary 
public  building,  and  agreed  upon  the  method  and  the  conditions 
of  payment.  It  has  gone  no  further,  and  so  far  it  had  indisputably 
a  right  to  go. 

But  it  is  said  that  among  the  conditions  is  one  which  the  cor- 
porate board  had  no  right  to  impose,  because  it  did  not  concern  the 
public,  but  was  a  matter  exclusively  between  the  contractors  and 
those  who  should  deal  with  them.  It  is  for  this  reason  that  the 
condition  is  assumed  to  be  ultra  vires.  And  had  the  condition 
been  made  the  subject  of  independent  contract,  instead  of  being 
incorporated  in  a  contract  for  a  proper  public  work,  the  objection 
to  it  would  have  been  insurmountable.  Whether  it  was  invalid 
here  is  a  very  different  question. 

The  purpose  of  the  stipulation  is  very  manifest.  It  is  that  a  con* 
tract  the  county  has  made  shall  not  be  the  means  of  mischiet  to 
those  who,  though  not  contractors  with  the  county,  may  perform 
labor  or  furnish  materials  in  reliance  upon  the  moneys  to  be  paid 


APRIL  TERM,  1885.  401 


Enapp  v.  Swanej. 


under  it.  It  would  seem  that  to  prevent  snch  mischief  was  a 
proper  object  to  be  had  in  yiew  by  any  public  board  when  entering 
into  a  public  contract  It  would  seem  that  there  was  a  moral 
obligation  in  the  case  which  the  board  might  well  recognize  even 
though  not  compellable  to  do  so.  And  individuals  clothed  with 
public  functions,  even  when  constitutrng  a  corporation,  are  no 
more  excused  from  moral  obligations  than  when  acting  in  a  private 
capacity. 

A  corporation,  when  constructing  a  public  building  or  other  pub- 
lic work,  is  chargeable  with  moral  duty,  as  an  individual  would  be, 
to  see  that  it  is  so  constructed  that  people  may  not  be  injured  in 
coming  near  to  or  making  use  of  it  in  a  proper  manner.  In  some 
cases  they  may  not  be  legally  responsible  for  failure  to  perform  this 
duty;  but  where  the  moral  obligation  exists,  it  cannot  be  said  that 
any  provision  for  its  performance,  not  improper  in  itself,  is  ultra 
vires,  A  county  may  go  to  great  pains  and  great  expense  to  make 
its  oourt-honse  unquestionably  safe,  that  individual  citizens  may 
not  suffer  injuries  consequent  upon  its  construction.  But  if  it  may 
do  this,  it  would  be  very  strange  if  it  were  found  lacking  in 
authority  to  stipulate,  in  the  contract  for  the  building,  that  the 
contractors  when  calling  for  payment,  shall  show  that  they  are 
performing  their  obligations  to  those  who  supply  the  labor  and 
materials,  and  that  the  county  is  not  obtaining  the  building  at  the 
expense  of  a  few  of  its  people.     We  cannot  think  such  is  the  case. 

We  are  of  opinion  that  there  was  nothing  ultra  vires  in  this  con- 
dition, and  that  the  relators  are  bound  by  it.  Upon  that  ground 
we  deny  their  application.  Some  of  the  technical  objections  set  up 
by  way  of  defense  we  attach  no  importance  to,  and  think  they 
should  not  have  been  urged. 

The  other  justices  concurred. 
VouLVI  — 61 
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(M  Mich.  564.) 
Oowtraet — campemaHon  for  arekiUefs  plant — iuage. 

In  the  absence  of  specific  agreement,  an  ardiitect  cannot  recover  for  sketches 
and  estimates  on  the  basis  of  a  percentage  on  his  estimates,  even  where  such. 
is  the  usage,  it  not  being  known  to  the  customer. 

ACTION  for  services.     The  opinion  states  the  case.     The  plain- 
tiff had  judgment  below. 

Julian  J,  Dickinaon,  for  appellant. 
George  W.  Badford,  for  appellees. 

Gampbbll,  J.  Plaintiffs,  who  are  a  firm  of  architeotSy  sned  de- 
fendant for  services  in  preparing  drawings  for  a  proposed  building, 
and  recovered  a  verdict  for  one  per  cent  of  the  amonnt  which  they 
estimated  the  proposed  building  would  cost  (IIT^OOO),  making  their 
commission  $170.  The  suit  was  brought  before  any  set  of  plans 
and  specifications  had  beeen  completed,  and  before  defendant  had 
ascertained  or  determined  in  what  style  and  manner  he  would 
baildy  or  at  what  expense.  The  declaration  being  on  the  common 
counts,  particulars  were  demanded,  and  were  as  follows:  ^*To 
services  rendered  as  architects  and  preparing  preliminary  drawings 
for  trunk  factory,  tod  making  estimates  of  cost  of  same,  being  one 
per  cent  of  estimate  of  tl7,000  —  $170/' 

The  drawings  furnished,  which  defendant  sent  back,  with  a  sug- 
gestion that  he  declmed  them,  and  would  send  for  plaintiffs  if  he 
should  want  their  further  services,  were  fioot  sketches  and  a  front 
elevation,  which  plaintiff  Wood,  who  was  the  acting  man,  says  be 
lefj  with  Maier  for  approval,  and  which  as  before  stated,  were  re- 
turned not  approved.  While  preparing  the  elevation  Wood  met 
Maier  in  the  street,  who  asked  him  what  that  buildiug  would  cost. 
Wood  says  he  said  he  could  not  tell  without  calculating,  but  that 
could  be  done  very  nearly.  That  while  the  elevation  was  in  the 
draughtsman's  hands,  Wood  and  one  of  the  Scotts  figured  that  it 
would  cost  about  $17,000.  Maier  said  he  could  get  it  done  for 
$12,000,  but  Wood  said  he  could  not.     This  was  the  last  that  oc- 
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cnrred  before  the  papers  were  sent  back.    Maier  criticised  the  cor- 
Bice  as  too  showy^  but  Wood  insisted  it  was  not  so. 

There  is  some  conflict  in  the  testimony  upon  yarions  matters, 
bat  in  the  Tiew  we  take  it  is  not  important  to  consider  it  in  detail. 
There  was  testimony  that  Maier  was  told  that  architect's  charges 
woald  be  two  and  a  half  per  cent  on  the  contract  for  plans^  speci- 
ficationSy  and  superintendence  of  building,  and  that  he  regarded 
such  terms  as  fair.  There  is  no  testimony  that  he  was  given  any 
other  information  about  the  expense  of  preliminary  work,  and  the 
plaintiff's  testimony  is  clear  that  he  never  had  any  of  the  elements 
of  the  estimate  beyond  the  gross  estimate  of  IIT^OOO.  It  does  not 
appear  that  any  instructions  were  ever  given,  or  any  conclusion  ar- 
rived at,  as  to  the  kind  or  quality  or  the  details  of  building  mate- 
rial and  other  articles  beyond  such  general  talk  and  instructions  as 
were  had  upon  the  preliminaries. 

FlaintiiTs  theory,  without  which  they  could  not  have  recovered 
as  they  did,  seems  to  have  been,  that  by  employing  an  architect  to 
make  drawings  which  are  not  finally  determined  on,  and  asking  his 
opinion  of  probable  cost,  the  employer  is  bound  to  pay  a  percent- 
age on  a  building  such  as  the  architect  sees  fit  to  figure  out,  and  at 
a  price  which  he  puts  upon  its  probable  cost. 

This  seems  to  us  an  idea  which  has  no  foundation  in  law  or  com- 
mon sense,  and  unless  such  a  basis  of  compensation  was  specifically 
agreed  on  it  cannot  be  allowed. 

There  is  some  reason  for  claiming  that  if  a  man  is  employed  to 
make  preliminary  sketches  to  enable  a  land-owner  to  determine 
what  sort  of  building  he  may  profitably  erect,  and  in  what  style 
und  of  what  material  it  should  be  built,  he  should  not  do  the  work 
without  reward,  provided  such  is  the  understanding.  If  however, 
as  the  defendant  here  claimed,  the  architect  volunteered  his  ser- 
vices with  the  chances  of  future  employment,  it  would  be  different. 
But  it  cannot  be  held  in  either  case  such  preliminary  work  can  be 
measured  by  estimates  of  the  cost  of  the  architect's  projected  build- 
ing. No  man  in  his  senses  will  determine  on  going  forward  with  a 
factory  until  ho  has  ascertained,  not  only  just  what  he  wants,  but 
what  it  will  cost.  It  would  always  be  for  an  architect's  interest  in 
such  a  case  as  this,  if  the  plaintiffs  are  correct,  to  make  the  plan 
as  expensive  as  possible,  instead  of  bringing  it  within  bounds.  And 
until  not  only  plans  but  specifications  are  drawn  up  showing  the 
kind,  quality  and  amount  of  every  class  of  materials  to  be  used,  it 
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would  be  impossible  to  count  the  cost,  or  obtain  the  intelligent 
views  of  bnilders  and  mechanics.  From  plans  alone  the  quality  of 
the  material  could  not  be  got  at.  They  would  not  show  the  kind 
or  grade  of  brick,  stone,  wood  or  iron  work,  which  might  be  of  ex- 
l)en8iye  or  cheap  quality.  Such  plans  as  were  shown  here  would 
go  but  a  little  way  in  showing  the  character  of  the  building  in  any 
respect,  and  by  themselves  could  be  of  no  avail  except  as  deter, 
mining  the  appearance  of  the  front,  and  the  floor  arrangements, 
neither  of  which  had  been  settled  finally. 

These  papers  cannot  be  deemed  to  have  any  intrinsic  value,  and 
they  could  not  avail  defendant  in  their  unfinished  condition.  The 
only  claim  plaintiffs  could  have  would  be  for  such  time  as  was 
actually  spent  in  their  work,  with  the  fair  understanding  that  they 
should  be  paid  for  so  much  as  they  did,  or  with  such  circumstances 
as  would  compel  defendant  to  the  duty  of  so  understanding;  but 
no  custom  of  architects  can  be  received  to  fix  it  on  any  such  basis 
as  is  here  set  up.  It  is  impossible  in  reason  that  it  can  be  assumed 
as  having  such  a  proportion  of  value  to  the  complete  plans  and 
specifications  and  superintendence  of  a  building  during  erection. 
Such  a  custom,  if  it  prevails,  can  bind  no  one  who  is  not  made  in 
some  way  aware  of  and  assenting  to  it.  It  is  too  unreasonable  to 
stand  alone.  It  would  put  every  employer  at  the  mercy  of  an 
architect's  extravagance  in  taste  and  license  of  guessing  at  esti- 
mates  which  have  nothing  to  measure  them.  It  cannot  be  said  that 
the  testimony  introduced  had  any  lawful  tendency  to  prove  the 
value  of  plaintiff's  work,  and  the  absence  of  any  other  kind  of  evi- 
dence would  not  make  this  appropriate.  The  court  below  held 
that  if  plaintiffs  were  employed  they  should,  under  the  testimony, 
recover  this  sum  claimed.    We  think  that  this  was  not  correct. 

The  judgment  must  be  reversed  and  a  new  trial  granted. 

JudgiTMnt  reversed. 

The  other  justices  concurred. 
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(W]fleh.«9.) 
I —  duty  to  fence  cu  to  ehUdren, 


The  neglect  of  a  railway  company  to  fence  its  road  may  be  considered  by  the 
Jury  In  an  action  for  an  injury  to  a  child  straying  upon  the  track.* 

ACTION  for  peraonal  injuries  by  negligence.  The  opinion  states 
the  case.     The  defendant  had  judgment  below. 

Ja».  L.  Coe  and  Sten&nson  dk  Phittipa,  for  appeUant 
B.  W.  Meddaugh  and  Wm.  T.  MitchMy  for  appellee. 

Shbbwood,  J.  The  plaintifF  in  this  case  is  an  infant,  and  wtt 
about  two  years  and  six  months  old  when  he  received  the  injuries 
complained  of.  On  the  29th  day  of  July,  1880,  the  defendant  ran 
one  of  its  passenger  trains,  composed  of  an  engine  and  four  cars^ 
going  east  over  its  track  through  the  township  of  Kimball,  in  the 
county  of  St.  Glair.  The  plaintiff  and  his  parents  lived  on  section 
ten  in  Kimball,  and  about  twenty  rods  south  of  the  railway  on  a 
private  way  which  was  then  generally  used,  and  which  crossed  the 
railroad.  The  company's  track  was  unfenced,  and  the  cross- 
ings not  supplied  with  cattle-guards.  The  father  and  next  friend 
of  the  plaintiff  was  at  home  but  little,  and  worked  at  Port  Huron* 
His  family  consisted  of  his  wife  and  three  children,  an  infant, 
the  plaintiff,  and  a  young  girl  about  five  years  old.  On  the  day 
above  named  the  mother  went  to  the  garden  some  distance  from 
the  house  to  get  vegetables  for  the  family's  dinner,  leaving  the  two 
younger  children  at  the  house  m  charge  of  the  girl,  and  during 
her  absence  the  plaintiff  wandered  away  upon  the  defendant's 
track,  to  the  distance  of  a  half  or  three-quarters  of  a  mile  from  the 
house,  when  the  train  came  along,  running  at  a  speed  of  thirty  or 
thirty-five  miles  per  hour,  struck  the  plaintiff  and  threw  him  off 
the  track  into  a  log  heap  twenty  or  thirty  feet  distant,  producing 
very  serious  and  permanent  injury  to  him.  The  train  hands,  not 
being  able  to  ascertain  where  or  to  whom  the  child  belonged,  took 

*0<mtra,  FUegerald  v.  8t,  Paul,  etc..  By.  (7a  (20  Minn.  886),  48  Am.  Rep.  212. 
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him  on  board  the  train  and  carried  him  to  Port  Haron.     For  the 
injuries  thus  received  this  suit  was  brought. 

The  negligence  relied  npon  by  plaintiff  for  a  reoovery  against 
the  defendant  was^  first,  the  company  ran  its  train  at  too  high 
rate  of  speed,  and  failed  to  keep  proper  lookout;  second,  it  failed 
to  fence  the  road  as  required  by  statute;  third,  it  did  not  ring  the 

,  bell  or  sound  the  whistle  at  the  highway  crossing.  The  defendant 
denied  all  negligence  upon  its  part;  denied  that  it  was  required  to 
fence  its  road  against  the  plaintiff;  and  claims  tbe  parents  were  guilty 

'of  contributory  negligence  in  allowing  so  young  a  child  as  the  plaintiff 
to  go  upon  the  defendant's  track.  Upon  the  testimony  given,  and 
under  the  charge  of  the  court,  a  verdict  was  obtained  by  the  defend- 
ant. After  a  careful  review  of  the  case  and  the  rulings  of  the  court, 
we  do  not  think  the  judgment  in  this  case  can  be  sustained. 
[Minor  matters  omitted.] 

The  next  subject  claiming  attention  is  that  relating  to  fences. 
Was  the  onussion  of  the  company  to  fence  its  track  proper  matter 
to  be  taken  into  consideration  by  the  jury  upon  the  subject  of  neg- 
ligence on  the  part  of  the  defendant  ?  I  think  it  was,  and  that  the 
question  was  substantially  settled  in  this  court  in  the  case  of  Mar^ 
cott  V.  Marquetie,  H.  <&  0.  R.  Co.,  47  Mich.  9.  In  that  case,  this 
court,  in  speaking  of  the  requirement  to  fence  the  track,  said  the 
propriety  of  fencing  ''  is  explicitly  declared  (in  the  statute),  and 

'  the  company  required  to  use  diligence  not  to  incur  risks  from  the 
want  of  it."  And  again  when  the  same  case  was  before  this  court, 
49  Mich.  99,  it  held  that  a  charge  to  tbe  jury  to  the  effect  ''that 
if  a  construction  of  a  fence  at  the  place  of  injury  would  have  pre- 
vented the  accident  and  saved  fche  child,  then  it  was  negligent  in 
defendant  nofc  to  have  had  a  fence  there,"  was  eminently  fair,  re- 
ferring to  the  charge  requested  by  plaintiff's  counsel. 

The  object  of  the  statute  requiring  the  company  to  fence  its 
track  was  to  prevent  injury  from  passing  trains  to  persons  and 
animals  coming  upon  and  using  the  same,  and  when  an  injury  oc- 
curs  without  fault  of  the  plaintiff  to  either  in  consequence  of  the 
neglect  of  the  company  to  maintain  the  required  fence,  it  must  be 
held  such  negligence  as  will  authorize  a  remedy.  The  child  in  this 
case  was  too  young  to  know  or  understand  any  thing  of  the  danger 
or  consequences  of  going  upon  the  track  before  a  passing  train,  and 
of  course,  no  wrong,  fault  or  negligence  could  properly  be  attribu- 
ted to  him  in  going  where  he  did,  or  in  doing  what  he  did. 
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The  statute  requires  the  defendant  to  fence  its  road  with  a  good 
fence,  four  and  one-half  f^et  high.  It  seems  to  me  that  it  cannot 
be  successfully  contended  that  such  a  fence  would  not  have  been  a 
very  formidable  obstrnction  to  the  child*s  going  upon  the  defend- 
ant's right  of  way.  It  may  have  been  sufficient  to  prevent  his  going 
there  entirely,  and  if  so,  evidence  of  the  negligence  of  the  company 
to  place  the  fence  there  was  competent  and  materiaL 

Counsel  for  the  plaintiff  requested  the  court  to  charge  the  jury 
that  *'  by  the  statute  it  is  made  the  duty  of  the  railroad  company 
to  fence  both  sides  of  its  track,  and  if  for  want  of  proper  fences, 
injury  results  to  a  child,  it  was  negligence  on  the  part  of  the  com- 
pany to  fail  so  to  fence.'*  This  the  court  refused,  and  charged  the 
jury:  ''In  this  case  you  will  not  consider  any  evidence  in  regard 
to  the  fact  that  there  was  no  fence  upon  the  sides  of  the  defend- 
ant's railroad."  I  think  the  charge  thus  given,  as  well  as  the  re- 
tosal  of  the  court  to  charge  as  requested,  were  both  erroneous. 

The  question  of  the  parent's  negligence  in  this  case,  under  the 
circumstances,  was  one  for  the  jury,  and  thereforeineeds  no  further 
attention.  Neither  is  it  necessary  to  consider  the  third  ground  of 
negligence  relied  upon  by  plaintiff's  counsel. 

For  the  errors  herein  stated  I  think  the  judgment  should  be  re- 
versed and  a  new  trial  granted. 

Jttdgnwnt  rwersetL 

Gakpbbll,  J.,  concurred;  Ooolvy,  0.  J.,  and  Ohamplik,  J., 
concurred  in  the  result. 
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McuUt  and  $0rwmt — right  to  iervanfs  whoU  time. 

On  a  contract  for  services,  for  a  fixed  compensation,  as  agent  in  settling  claims, 
the  msster  is  prima  faoie  entitled  to  notary's  fees  earned  bj  the  servant  in 
the  employment. 

AOTION  to  recover  notary's  fees  received.     The  opinion  states 
the  case.     The  plaintiff  had  judgment  below. 

0.  W.  Easley,  for  appellant. 

ff.  B.  Lsach,  in  person. 

Rat,  J.  The  respondent  was  for  a  nnmber  of  years  prior  to 
1878  in  the  appellant's  employ  as  agent  to  settle  claims  for  stock 
killed  or  injured  on  the  railroad,  and  as  assistant  for  Mr.  Garr, 
who  was  the  general  attorney  of  appellant,  and  for  his  services  in 
these  behalfs,  received  a  regular  salary.  During  the  time  of  said 
employment  respondent  was  appointed  and  qualified  as  a  notary 
public,  and  as  such  took  the  acknowledgment  of  numerous  deeds, 
by  defendant,  through  its  land  commissioner,  and  also  certified  to 
affidavits  of  appeals,  and  also  to  answers  in  garnishment   made   by 
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the  appellant,  when  directed  to  do  so  hy  Mr.  Carr.  Plaintiff  was 
discharged  from  said  employment  hy  defendant  in  1878,  and  there- 
after hronght  this  suit  to  recover  of  defendant  for  said  services  so 
rendered  as  said  notary,  daring  his  said  employment.  The  plain- 
tiff's claims  therefor  were  appropriately  declared  on  and  set  out  in 
his  petition.  There  is  no  conflict,  as  we  gather  from  the  record, 
as  to  the  actual  rendition  of  said  services,  or  that  the  rates  charged 
were  not  such  as  are  authorized  hy  law  therefor. 

Defendant's  answer,  so  far  as  we  need  consider  the  same,  set  up 
said  employment  of  respondent  by  appellant  in  the  capacities  afore- 
said, and  that  the  rendition  of  said  notarial  service  sued  for  was  in 
due  course  of  said  employment,  and  included  in  his  said  compen- 
sation, which  was  duly  paid  and  received.  Defendant's  answer 
further  set  up,  by  way  of  counter-claim,  that  during  his  employ- 
ment as  its  agent,  and  as  an  assistant  attorney  at  law,  one  R  M. 
Johnson  began  an  action  against  the  appellant,  before  a  justice  of  the 
peace,  to  recover  9400  for  damages  for  killing  a  horse  by  defendant's 
cars,  and  alleged  it  was  respondent's  duty  to  settle  said  claim  and  suit, 
if  a  legal  demand,  and  if  not,  to  use  proper  care,  ability,  diligence  in 
the  defense  thereof;  that  respondent  attended  the  trial  thereof  before 
the  justice  of  the  peace,  and  was  there  offered,  and  refused  a  settle- 
ment thereof  for  the  sum  of  1160.  Upon  a  trial  thereof  the  judg- 
ment was  rendered  for  plaintiff  therein,  and  said  cause  was  appealed 
to  the  Circuit  Court  of  Marion  county,  where  on  account  of  this 
plaintiff's  negligence,  judgment  was  rendered  by  default  against  this 
appellant  for  the  said  sum  of  $400,  whereby  appellant  claims  to  have 
been  damaged  in  said  sum,  and  asks  judgment  therefor. 

The  reply  of  plaintiff,  so  far  as  we  deem  the  same  material,  de- 
nied that  by  the  terms  of  his  agreement  he  agreed  to  serve  defend- 
ant as  an  attorney  at  law,  but  claims  and  avers  he  agreed  to 
give  such  assistance  as  he  could  in  his  capacity  as  stock  agent,  on 
the  trial  of  causes  for  injury  to  stock,  and  that  he  was  not  in  de- 
fendant's employ  in  any  other  capacity.  It  admits  respondent's 
refusal  to  settle  the  Johnson  claim,  and  his  defense  thereof  as  stock 
agent  before  the  justice,  but  denies  that  it  was  his  duty  to  manage 
said  cause,  or  attend  the  same  in  the  Circuit  Court.  The  trial  re- 
sulted in  a  verdict  for  plaintiff  on  his  said  account  in  the  sum  of 
1653.50,  and  for  defendant  for  one  cent  on  his  counter-claim.  Judg- 
ment was  entered  in  plaintiff's  favor  for  said  sum,  and  defendant 
appealed,  therefrom  to  this  court. 
Vol.  LVI  —  52 
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The  defendant  npon  the  trial  offered  in  evidence  the  monthly  pay- 
xollfl  of  the  company  for  ^ich  month  of  the  years  1873,  1874, 1875, 
1876  and  1877,  precisely  like  the  one  herein  set  oat  for  the  month 
of  February,  1877,  except  that  the  amoant  or  the  monthly  salary 
raised  from  $120  to  tl50  per  month,  for  the  purpose  of  showing 
payment  of  all  seryices  during  the  time  covered  by  them,  and  to> 
show  that  the  plaintiff  was  acting,  during  that  time,  as  assistant 
attorney.  The  court  admitted  the  pay-rolls  from  April  to  October, 
1877,  inclusive,  for  the  purpose  only  of  showing  the  capacity  in 
which  the  plaintiff  was  employed,  and  refused  to  admit  those  from 
April  to  October,  1877,  for  any  other  purpose,  and  refused  to  admit 
those  for  the  balance  of  the  year  1877,  or  for  any  of  the  other 
years,  for  any  purpose  whatever.  In  the  monthly  pay-roll  for  Feb- 
ruary, 1877y  plaintiff's  name  stands  opposite  the  number  thirty-five, 
and  he  is  designated  as  stock  agent  and  assistant  attorney  at  (185, 
for  the  month,  and  his  name  written  on  the  thirty-fifth  line  of  said 
pay-roll,  and  under  the  following  receipt: 

"  I  acknowledge  to  hlftve  received  from  the  Hannibal  &  St^ 
Joseph  Bailroad  Company  the  amount  opposite  my  name  in  the 
following  list,  in  full  for  idl  demands  for  work  done  during  regular 
and  irregular  working  hours,  in  the  service  of  said  Hannibal  ft  St 
Joseph  Bailroad  Company  up  to  and  including  the  date  of  this 
pay-roll.*' 

This  evidence  was  excluded  by  the  court,  as  was  fdso  the  follow- 
ing question  directed  to  the  plaintiff:  '^Q.  Was  the  business  of 
taking  affidavits  and  acknowledgments  performed  during  the  regu- 
lar business  hours,  during  the  time  you  were  employed  by  the 
defendant?''  This  action  of  the  court  was,  we  think,  erroneous. 
Whether  these  notarial  services  were  distinct  from  and  independent 
of,  and  not  embraced  in  the  plaintiff's  contract  of  service  was,  we 
think,  a  question  of  fact  to  be  determined  under  proper  instructions, 
from  a  consideration  of  all  competent  evidence  that  might  be 
offered  thereon  by  the  parties.  The  pay-rolls  or  receipts  thus 
offered  were  prima  facie  evidence  of  payment  as  therein  expressed, 
for  all  services  rendered  the  defendant  during  regular  and  irregu- 
lar hours,  and  they  were  competent  and  receivable  for  that  pur- 
pose, as  well  as  to  show  in  what  capacity  Leach  acted,  and  the 
relation  he  bore  to  the  company.  Prima  facie,  respondent  sold 
and  hired  to  defendant  his  entire  time  for  this  salary,  fixed  and 
agreed    upon  between  them,  and   the  rendition    of   service    by 
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reepondent  as  notary  in  and  about  the  defendant's  business  during- 
the  said  time,  did  not  make  defendant  liable  for  tlie  statutory  fees- 
therefor,  without  some  agraement  or  understanding,  or  line  of 
conduct  between  the  parties,  showing  they  were  not  to  be  included. 
PlaintiflPs  earnings  during  the  time  of  such  employment  would 
belong  to  the  employer.  Stansbury  y.  United  States,  1  Gt.  of  Gl. 
123;  Wood  Mast.  &  Sery.  198;  2  Whart.  Ey.,  §  1365,  and  note. 

As  bearing  further  upon  this  question,  the  inquiry  made  of 
plaintifF  as  to  whether  the  affidayits  and  acknowledgments  were 
taken  during  Ae  regular  business  hours  might,  we  think,  haye  been 
properly  allowed.  .As.  the  case  must  go  back  for  re-trial,  we  may 
add  that  we  see  no  prejudice  to  the  defendant  in  the  court's  ruling- 
upon  the  counter-claim  in  the  then  state  of  eyidence.  Although 
the  Johnson  claim  may  haye  constituted  a  legal  liabilii^  against 
defendant,  plaintiff's  duty  to  settle  the  same  was  not  an  absolute 
one,  he  was  not  bound  to  giye  a  sound  opinion  on  that  question, 
and  in  rejecting  the  offer  plaintiff  probably  relied  upon  the  state^ 
ment  of  defendant's  witness,  who  upon  the  trial  may  haye  beea 
contradicted  and  disbelieyed.  We  can  see  nothing  upon  which  to 
base  an  action  of  negligence  for  a  failure  to  settle  said  claim.  As 
there  was  no  eyidence  showing  defendant's  pecuniary  damage  or 
loss  by  the  defendant  in  the  Gircuit  Gourt,  the  instruction  for 
nominal  damages  was,  we  think,  correct 

:  For  these  reasons  the  judgment  of  the  Gourt  of  Gommon  Pleas- 
is  reyersed,  and  the  cause  remanded  for  further  proceedings  ia 
conformity  hereto. 

All  concur.  Judgment  reversed  and  cause  remanded. 


Harris  y.  Boss. 

(86  Mo.  W.) 

Ittfaney — pUa  of,  by  Mr, 

Where  a  minor  married  woman  conyejs  her  land,  and  dies  before  attaining 
majority,  leaying  a  minor  heir,  the  latter  may  disaffirm  the  oonyeyance 
within  the  statutory  period  of  limitations. 

[1 JEOTMENT.     The  opinion  states  the  case. 
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R.  F.  BuUetf  for  plaintiff  in  error. 
T.  M.  Sice,  for  defendant  in  error. 

Rat,  J.  This  is  an  action  of  ejectment  for  the  nndiyided  one- 
half  of  the  north-west  quarter  of  the  south-west  quarter  of  section 
eighteen,  township  forty-two,  range  sixteen,  in  Morgan  county, 
MissourL  The  petition  was  in  the  usual  form,  alleging,  amon^ 
other  things,  that  plaintiffs  were  husband  and  wife,  and  that  the 
real  estate  in  question  belonged  to  the  wife,  Nancf  Harris.  .The 
suit  was  brought  in  the  Morgan  Circuit  Oourt,  August  20,  1878. 
The  answer,  in  addition  to  a  general  denial,  set  up  the  statute  of 
limitations  in  bar  of  the  action.  The  replication,  in  answer  to  the 
new  matter  set  up  in  the  answer,  alleged  that  the  plaintiff,  Nancy 
Harris,  is  the  real  owner  of  the  land,  and  that  she  was  a  minor, 
under  age,  until  within  three  years  next  before  the  bringing  of 
this  action,  and  that  the  statute  of  limitations  is  no  bar  to  her 
recovery. 

The  material  facts  of  this  case,  as  gathered  from  the  record,  are 
as  follows:  That  one  Martha  Gaplinger,  the  wife  of  Thomas  Gap- 
linger,  is  the  common  source  of  title;  that  she  was  seised  in  fee  of 
the  undivided  one-half  of  the  land  in  controversy  at  the  date  of  her 
marriage  with  her  husband,  Caplinger;  that  there  was  bom  of  this 
marriage  one  child  only,  to-wit,  Nancy  Harris,  the  plaintiff  in  this 
action,  who  was  bom  October  5, 1857 ;  that  said  Martha  Caplinger, 
the  mother  of  said  plaintiff  Nancy,  was  bom  March  23,  1888, 
married  Thomas  Caplinger  October  22,  1856,  and  died  in  June, 
1858,  being  at  the  date  of  her  death  a  minor,  under  twenty-one 
years  of  age;  that  on  July  27,  1857,  some  three  months  before  the 
birth  of  her  said  daughter  Nancy,  the  plaintiff,  said  Martha  and 
her  husband  (in  conjunction  with  her  brother,  William  French, 
who  was  seised  of  the  other  undivided  half  of  said  land),  joined  in 
H  deed  of  general  warranty  for  the  land  in  suit  to  one  Masters, 
under  whom  the  defendant,  by  mesne  conveyances,  claims  title  to 
the  whole  of  said  land;  that  said  Thomas  Caplinger,  the  husband 
of  said  Mai*tha,  survived  his  wife,  and  died  August  10,  }861;  that 
defendant,  shortly  after  said  conveyance  to  Masters,  took  possession 
of  said  land,  and  has  occupied  the  same  continuously  ever  since, 
under  claim  and  c6lor  of  title,  for  a  period  of  some  twenty-one 
years;  and  that  the  plaintiffs  were  married  in  1874;  from  al  which 
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it  appears  that  the  plaintiffs'  claim  in  right  of  the  wife,  Nancy, 
who  claims  to  have  inherited  an  undivided  half  of  said  land  from 
her  mother,  Martha  Gaplinger,  who  died  under  coverture  and  a 
minor;  and  that  defendant  claims  title  to  the  whole  tract  under 
and  by  virtue  of  the  said  deed  of  said  Martha  and  Thomas  Caplin- 
ger,  and  her  said  brother,  William  French,  to  said  Masters,  made 
in  July,  1857,  as  aforesaid,  and  also  by  adverse  possession  under 
the  statute  of  limitations.  It  also  further  appears  that  plaintiffs 
claim  the  right  of  the  wife  to  avoid  said  deed  of  her  mother,  by 
reason  of  her  minority  at  the  date  of  its  execution,  and  further 
that  the  statute  of  limitations  does  not  run  against  her,  by  reason 
of  her  minority. 

The  case  was  tried  by  the  court,  and  after  the  introduction  of 
testimony  tending  to  establish  the  material  facts  hereinbefore  set 
out^  the  court  refused,  among  others,  the  following  declarations  of 
law,  asked  by  the  plaintiff: 

'^  1.  That  if  the  court  believed  from  the  evidence  that  Isaac  0. 
French  died  on  July  20,  1838,  owning  the  land  in  controversy, 
leaving  two  children  only,  William  L.,  bom  March  6,  1837,  and 
Martha  A.,  bom  March  23,  1838,  that  said  Martha  A.  married 
Thomas  J.  Gaplinger  October  22, 1856,  and  died  in  June,  1858, 
and  left  surviving,  her  husband,  who  died  August  10,  1861,  and 
one  child,  the  plaintiff  Nancy,  born  October  5,  1857,  and  who  was 
married  to  plaintiff  George  T.  Harris,  in  1874,  the  court  would 
find  the  issues  for  the  plaintifib,  notwithstanding  the  court  might 
further  believe  from  the  evidence  that  on  the  27th  of  July,  1857, 
the  said  Martha  and  her  husband  made  a  conveyance  of  her  undi- 
vided interest  in  the  land  to  Andrew  Masters,  and  that  defendant 
had  been  in  possession  ever  since,  claiming  under  said  Masters." 

''2.  That  if  the  land  descended  to  plaintiff  Nancy's  mother, 
while  she  was  a  minor,  and  that  she  died  before  she  came  of  age, 
and  plaintiff  Nancy  was  a  minor  when  her  mother  died,  and  not 
twenty-one  years  of  age  when  this  suit  was  brought,  then  ^adverse 
possession  since  1857  or  1858  was  no  bar." 

The  court  gave  among  others  the  following  declarations  of  law 
for  the  defendant: 

*'  1.  That  if  Martha  J.  Gaplinger,  at  the  time  of  making  her 
deed  to  Masters,  on  the  27th  ot  July,  1857,  was  a  married  woman, 
then  the  execution  and  delivery  of  the  said  deed  created  by  opera- 
tion oi  law  a  possession  of  the  land  in  controversy  in  said  Mosteri, 
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adverse  to  any  daim  of  said  Martha  Gaplinger,  and  that  if  said 
Martha  died  in  Jane,  1858,  leaving  pLiintiff  Nancy  as  her  only 
heir,  and  that  said  Nancy  has  failed  to  bring  her  action  for  posses- 
sion of  the  premises  for  more  than  ten  years  from  the  date  of  the 
said  Masters'  adverse  possession,  and  more  than  three  years  after 
her  mother's  death,  then  the  plaintiff  i^  barred  by  the  statute  of 
limitations.'*' 

**  3.  That  the  only  evidence  of  the  revocation  of  the  said  deed  of 
Martha  Caplinger  to  Masters  is  the  bringing  of  this  suit  on  the 
20th  of  August,  1878,  more  than  twenty-one  years  after  the  said 
deed  was  made,  which  was  not  within  a  reasonable  time,  and  said 
deed  to  Masters  therefore  estops  plaintifF." 

''4.  That  if  defendant  or  those  under  whom  he  claims  have 
been  in  possession  of  the  land  since  1857,  under  claim  of  title,  the 
plaintiff  cannot  recover." 

Whereupon  the  court  found  the  issues  for  the  defendant,  and 
rendered  judgment  accordingly;  and  thereupon  the  plaintifb, 
^ter  an  unsuccessful  motion  for  new  trial,  bring  the  case  here  by 
writ  of  error. 

From  the  foregoing  statement  it  appears  that  Martha  Oaplinger, 
the  common  source  of  title,  was  at  the  date  of  the  deed  in  question 
July  12,  1857,  a  married  woman  under  twenty-one  years  of  age;, 
that  at  the  time  of  her  death  in  June,  1858,  she  was  twenty  years, 
and  three  months  old,  lacking  nine  months  only  of  her  majority; 
that  she  left  an  only  daughter,  the  plaintiff  Nancy,  as  her  sole  heir 
at  law,  then  an  infant  some  nine  months  old;  that  there  was  no  act  of 
disaffirmance,  prior  to  or  other  than  the  institution  of  this  suit,  on 
August  20,  1878,  and  that  plaintiff  Nancy  was  twenty-one  years 
and  three  months  old  when  this  suit  was  brought. 

On  this  state  of  facts,  several  legal  propositions  applicable  to  the 
case  may  here  be  stated,  which  upon  investigation  will  be  found, 
we  think,  /abundantly  sustained:  That  the  deed  in  question  was  not 
void,  but  voidable,  only  as  to  the  wife  at  her  election,  upon  attaining 
her  majority;  but  as  to  the  husband,  who  labored  under  no  disabilil^, 
it  was  irrevocable;  that  the  deed  was  operative  and  sufficient  to  pass 
and  did  pass  to  Masters,  the  grantee,  and  those  claiming  under 
him,  whatever  right,  seisin,  title  and  estate  said  wife  or  husband, 
or  both  of  them,  may  have  had  to  the  land  in  question,  at  the 
date  thereoi;  that  the  estate  so  transferred  was  the  wife's  fee,  sub- 
ject to  whatever  estate  the  husband  had,  under  the  facts,  Whether 
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for  their  joint  liyes  or  that  of  the  saryiying  husbandy  as  tenant  bj 
the  curtesy,  the  first  of  which,  if  such  it  was,  ceased  with  the 
wife's  death,  in  June,  1858,  and  the  second  with  that  of  the  hus- 
band, August  20,  1861;  that  the  title,  seisin,  and  estate  so  trans- 
ferred to  Masters,  and  those  holding  under  him,  rightfully  re- 
mained and  abided  with  the  defendant,  unless  diyested  by  some 
Talid  act  of  disaffirmance  by  the  mother  or  the  heir,  timely  and 
reasonably  made,  within  a  period  analogous  to  that  proyided  in  the 
4Btatute  of  limitations;  that  after  the  execution  of  the  deed,  and 
prior  to  a  yalid  disaffirmance,  the  wife  during  her  life,  and  the  heir 
after  her  death,  had  no  title,  seisin  or  estate  in  the  land  so  conyeyed 
but  only  the  right  to  disaffirm  said  deed,  and  thereby  regain  the 
lost  seisin  and  title,  and  incident  thereto  and  contemporaneous 
therewith,  the  right  to  maintain  an  action  of  ejectment,  for  the  re- 
«oyery  of  the  possession  of  the  land;  that  the  wife,  had  she  liyed, 
upon  attaining  her  majority,  and  not  before,  with  the  concurrence 
of  her  husband  if  living,  and  without  him  if  not,  had  the  right  and 
power  to  disaffirm  said  deed  by  any  of  the  acts  which  the  law  rec* 
ognizes  as  valid  and  sufficient  for  that  purpose;  and  among  those 
acts  is  the  institution  of  an  action  like  the  present,  for  the  recoy- 
ory  of  the  land  so  conveyed  by  said  deed;  that  at  her  death  in 
June,  1858,  this  right  of  disaffirmance  descended  to  and  vested  in 
the  plaintiff  Nancy,  as  her  sole  heir  at  law;  and  the  only  question 
now  before  us  for  determination  is,  within  what  period  of  time  she 
is,  by  law,  required  to  exercise  the  right  and  power  of  disaffirmance 
«o  inherited  from  her  mother.  Tyler  Inf.  and  Coverture,  pp.  62 — 
83,  and  sections  19,  22-30;  25  111.  132;  5  Ohio  St.  252-255;  52 
Miss.  291;  75  HI.  315;  2  Kent  Com.  195;  14  IlL  158;  30  Mo.  354; 
Peterson  v.  Laiky  24  Mo.  541;  50  Mo.  203;  68  Mo.  225;  12  Mo. 
^0;  56  Mo.  211;  17  Mo.  347;  11  Johns.  539-541;  86  Ind.  88;  18 
Oal.  155;  14  Johns.  124;  93  Ind.  423;  162  U.  S.  300. 

The  question  as  to  the  time  within  which,  under  the  law  and  the 
facts,  the  plaintiff  Nancy  was  required  to  disaffirm  the  voidable 
deed  of  her  mother,  is  by  no  means  free  from  doubt  and  difficulty. 
The  mother  having  died  a  married  woman  and  in  her  minority, 
-Uie  time  at  which  alone,  under  the  law,  she  was  empowered  to  dis* 
affirm  the  deed  never  did  arrive  to  her,  and  of  coarse  at  her  death 
there  was  and  could  be  no  disaffirmance  of  the  deed  in  question. 
It  may  be  conceded  that  the  mother,  had  she  lived  to  attain  her 
majority,  with  the  concurrence  of  her  husband,  if  then  livinsr. 
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would  have  had  the  right  and  the  power,  in  seyeral  ways  known 
to  the  law,  to  disaffirm  said  deed  (whether  «he  might,  in  other 
ways,  without  the  concurrence  of  her  husband,  have  then  disaf- 
firmed the  deed,  need  not  be  determined),  and  it  may  be  farther 
conceded  that  if  she  had  then  failed  to  disaffirm  the  same,  within 
a  period  analogous  to  that  of  the  statute  of  limitations  governing 
real  actions  (to-¥rit,  ten  years),  she  would  have  been  forever  barred 
of  her  right  and  power  in  the  premises^  At  all  events  however  it 
is  quite  clear  that  the  plaintiff  Nancy,  at  her  mother's  death,  aa 
her  sole  heir  at  law,  inherited  this  right  and  power  of  her  mother 
to  disaffirm  said  deed.  But  just  here  the  difficulty  arises  to  deter- 
mine in  what  time  the  plaintiff  Nancy,  as  heir  of  her  mother,  must 
exercise  this  right  and  power  of  disaffirmance.  Must  she  do  it 
within  the  period  limited  to  her  mother,  had  she  lived,  or  is  she  al- 
lowed the  full  statutory  period,  after  attaining  her  own  majority? 
The  reason  why  the  mother  was  not  permitted  or  required  to  ex- 
ercise the  right  of  disaffirmance  before  reaching  her  majority 
doubtless  arose  from  the  real  or  supposed  immaturity  of  her  judg- 
ment and  experience  to  determine  so  important  a  matter.  At  the 
mother's  death  she  wanted  nine  months  only  of  being  twenty-one 
years  of  age.  At  the  same  period  the  plaintiff  was  an  infant,  some 
nine  months  old,  only.  If  the  mother  at  the  comparatively  ripe 
age  of  twenty  years,  out  of  regard  to  her  minority,  is  not  required 
or  permitted  to  disaffirm  before  attaining  twenty-one  years  of  age, 
it  maybe  asked  why  the  heir»  then  an  infant  of  nine  months  only, 
should  not  be  allowed  the  full  statutory  period  after  attaining  its 
majority,  in  which  to  determine  the  same  matter?  The  only  answer 
to  this  question,  adverse  to  the  claim  of  the  infant,  if  any,  grows 
out  of  the  recognized  doctrine,  that  in  such  cases  one  disability  can- 
not be  tacked  to  another,  so  as  to  prolong  the  time,  or  out  of  the 
further  fact,  if  fact  it  was,  that  the  right  and  power  to  disaffirm 
the  deed  first  accrued  to  the  mother.  And  the  question  is,  does 
that  doctrine  or  fact,  if  such  it  was,  apply  under  the  facts  of  this 
case?  It  is  contended  for  plaintiff  Nancy,  that  the  right  and  power 
to  disaffirm  said  deed  never  did  fully  accrue  to  the  mother  in  her 
life-time.  For  her  it  is  insisted  that  the  period  at  which  alone  she 
could  disaffirm,  owing  to  her  death,  never  did  arise  to  her.  The 
matured  right  to  disaffirm,  it  is  therefore  argued,  first  accrued  to 
the  heir  and  not  the  mother.  The  solution  of  this  question  is  de» 
terminable,  we  imagine,  by  analogy,  by  the  nile  presorihed  in  the 
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statute  of  limitions  governing  real  actions,  in  sections  3222  and 
3224,  Revised  Statutes  of  187D. 

Section  3222  provides  that:  ' '  If  any  person  entitled  to  commence 
any  action  in  this  article  specified,  or  to  make  any  entry,  be  at  the 
time  such  right  or  title  shall  first  descend  or  accrue,  either  within 
the  age  of  twenty-one  years,  *  *  *  or  a  married  woman,  the 
time  during  which  such  disability  shall  continue  shall  not  be  deemed 
any  portion  of  the  time  in  this  article  limited,  for  the  commence^ 
ment  of  such  action  or  the  making  of  such  entry;  but  such  person 
may  bring  such  act  ion  or  make  such  entry  after  the  time  so  limited, 
and  within  three  years  after  such  disability  is  removed    *     *    *." 

Section  3224  enacts  that:  ''If  any  person  entitled  to  commence 
such  action  or  to  make  such  entry,  die  during  the  continuance  of 
any  disability  specified  in  section  3222,  and  no  determination  or 
judgment  be  had  of  the  title,  right  or  action  to  him  accrued,  his 
heirs  or  any  person  claiming  from,  by  or  under  him,  may  commence 
such  action  or  make  such  entry  after  the  time  in  this  article  limi- 
ted for  that  purpose,  and  within  three  years  after  his  death,  but 
not  after  that  period." 

It  may  be  well  to  remark,  first,  without  going  into  details,  that 
actions  like  this,  in  important  particulars,  are  unlike  and  distin- 
guishable from  that  large  class  of  cases  where  title  is  claimed  and 
created  by  adverse  possession  under  the  statute  of  limitations,  and 
for  that  reason  many  of  the  yezed  and  difficult  questions  in  that 
class  of  cases  do  not  arise  and  have  but  little  or  no  application  to 
the  case  at  bar.  Under  these  provisions,  it  is  claimed  for  the  de- 
fendant that  while  the  heir  may  commence  such  action  after  the 
time  so  limited  therein,  he  must  also  commence  the  same  within 
three  years  after  the  ancestor's  death,  but  not  after  that  period. 
This,  the  defendant  insists,  is  the  plain,  manifest,  and  literal  im- 
port and  meaning  of  these  provisions.  If  the  defendant  is  correct 
in  this  construction  of  the  statute  of  limitations,  it  would  seem 
logically  and  necessarily  to  follow  that  the  attempted  disaffirmance 
of  the  deed  in  question  by  the  heir  was  not  timely  and  seasonably 
made,  and  that  the  right  and  power  so  to  do,  together  with  the 
right  to  maintain  ejectment,  incident  thereto,  was  and  is  barred 
by  analogy  to  the  rule  so  provided  in  the  statute  of  limitations. 
This  conclusion  of  the  defendant,  it  may  be  conceded,  is  correct, 
provided  it  can  be  fairly  and  justly  held  that  the  ancestor  of  the 
plaintiff,  under  the  facts  of  the  case,  was  ever  entitled  and  empow- 
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ered  to  disaffirm  the  deed  in  question.  If  in  point  of  fact,  no  such 
right  and  power  ever  accrued  to  the  ancestor,  then  it  would  seem 
to  follow  that  the  defendant's  conclusion  and  construction  of  the 
statute  of  limitations  is  not  the  correct  one,  and  in  that  e^ent, 
plaintiff's  action  is  not  barred. 

This,  it  may  be  conceded,  is  the  vital  question  and  turning  point 
in  the  case.  In  order  to  its  proper  determination,  it  is  only  neces- 
sary, it  seems  to  me,  to  recur  to  the  fundamental  and  original  prop- 
osition in  the  case,  that  is,  '^  that  the  deed  in  question  was  not 
Yoid,  but  voidable  only  at  her  election,  upon  attaining  her  majoril^ 
and  not  before."  It  is  not  pretended  that  the  wife  in  her  life- time, 
either  with  or  without  the  concurrence  of  her  husband,  could  have 
maintained  an  action  of  ejectment  for  the  recovery  of  the  land.  It 
is  conceded  that  no  such  right  existed  prior  to  some  valid  act  of 
disaffirmance  of  the  deed.  Under  the  facts  no  such  disaffirmance 
was  or  could  have  been  performed  in  her  life-time.  There  never 
was  a  period  during  her  life  when  she  could  have  disaffirmed  the 
deed,  or  even  elected  to  do  so.  How  then,  can  it  be  logically  or 
rationally  said  fchat  any  right  to  disaffirm  or  maintain  ejectment 
ever  accrued  to  the  ancestor  in  her  life-time?  Such  a  position  seems 
to  me  necessarily  untenable.  '^Its  bare  statement  furnishes  its 
own  refutation.''  The  ancestor,  during  the  whole  period  of  her 
life,  between  the  date  of  the  deed  and  that  of  her  death,  was,  it 
will  be  remembered,  under  double  disabilities,  that  of  minority  and 
coverture;  her  right  however  was  based  alone  upon  that  of  infancy. 
She  was  also  disabled  to  sue,  if  otherwise  entitled,  during  her  life, 
by  the  force  of  the  deed  in  question  conveying  her  husband's  mari- 
tal rights  to  the  lands  during  their  joint  lives,  or  if  his  title  was 
that  of  curtesy  instead,  then  during  his  life  as  surviving  husband. 
But  in  no  event  was  she  entitled  to  sue  prior  to  some  valid  disaf- 
firmance of  her  deed  to  Masters,  under  which  defendant  claimed. 
The  right  of  the  ancestor  in  its  very  nature  was  confessedly  tn- 
choale^  and  one  which,  had  she  lived  the  fall  statutory  period  of 
limitation  after  attaining  her  majority,  she  might  never  choose  to 
exercise,  and  when  she  died  it  descended  to  the  plaintiff  Nancy,  as 
her  sole  heir-at-law,  who  was  the  first  and  only  person  in  or  to  whom 
the  right  did  or  could  accrue. 

From  the  moment  of  the  ancestor's  death,  the  heir  by  inherit- 
ance was  invested  with  the  right  of  election  and  disaffirmance,  and 
was  the  person  to  whom  that  right  and  power  first  accrued,  or 


APRIL  TEliM,  1885.  419 


Harris  ▼.  Rofls. 


coald  accrue;  and  being  at  the  time  an  infant  some  nine  months 
old,  she  hady  nnder  the  law  and  the  facts,  the  statutory  period  of 
three  years  after  attaining  her  majority  in  which  to  make  her  elec- 
tion of  disafi&rmance  and  execute  the  same  by  the  institution  of 
this  suit,  with  the  concurrence  of  her  husband,  which  in  itself  was 
at  once  a  valid  disaffirmance  of  said  deed,  and  the  commencement 
of  the  appropriate  action  for  the  recovery  of  the  possession  of  the 
land.  Let  us  suppose,  for  example,  that  the  ancestor^  instead  of 
having  the  right  to  disaffirm  her  voidable  deed  upon  attaining  her 
majority,  had  possessed  a  promissory  note  for  tlOO  due  and  pay- 
able  to  her  separately,  or  with  her  husband  twelve  months  after 
date,  in  which  she  was  the  meritorious  cause  of  action,  and  suppose 
that  she  or  her  husband,  one  or  both,  had  died  before  the  maturity 
of  the  note,  would  any  one  contend  that  any  right  of  action  accrued 
on  said  note  during  the  life  of  the  party  so  dying?  And  yet, 
what  is  the  difference  in  principle  between  that  case  and  the  one 
at  bar?  In  either  case,  it  is  true,  there  is  a  right  to  be  exercised  or 
enforced,  but  only  at  a  future  date,  which  under  the  facts  in  this 
case  it  is  conceded  never  arose  to  the  party  so  dying.  It  is  of  the 
essence  of  the  statute  of  limitations  not  to  run  against  a  party  un- 
til a  right  of  action  has  accrued  to  such  party.  The  statute,  strictly 
speaking,  it  must  be  remembered,  whether  expressly  or  by  analogy, 
deals  only  with  the  right  of  action,  and  when  there  is  no  such  right, 
there  can  be  no  bar.  In  such  case  there  is  nothing  for  the  statute 
to  operate  upon,  or  to  set  the  same  in  motion. 

But  waiving  all  that  is  heretofore  said,  there  is  another  view  of 
this  case  equally  fatal  to  the  construction  of  the  statute  claimed 
for  the  defendant,  and  wholly  independent  of  the  ancestor's  right 
to  disaffirm  said  deed.  As  hereinbefore  stated,  but  not  elaborated, 
the  deed  of  husband  and  wife  for  the  land  in  question  vested  in  the 
grantee  of  said  deed,  and  those  claiming  under  him,  an  outstand- 
ing estate,  for  at  least  the  joint  lives  of  husband  and  wife,  and  if  the 
husband's  right  was  that  of  tenant  by  curtesy  initiate  or  consum- 
mate, then  during  the  life  of  the  surviving  husband.  In  such  case,  all 
the  authorities  agree  that  during  the  continuance  of  such  particular 
estate  (whether  before  or  after  the  disaffirmance  of  said  deed)  the 
wife,  either  with  or  without  the  concurrence  of  her  husband,  can- 
not maintain  ejectment  for  possession  of  said  land.  Foster  v.  Mar- 
shall,  2  Post.  491;  Jackson  v.  Schoonmaher,  4  Johns.  390;  Moore 
v.  Jackson,  4  Wend.  68;  Mays'  Heirs  v.  Hill,  6  Littell  (Ky.),  307; 
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Oitt  Y.  FaurUleroy's  Heirs,  8  B.  Monr.  184,  185;  Mercer  v.  Selden, 
1  How.  61,  66;  Sims  v.  Everhardt,  102  U.  S.  300;  Witham  v.  Per- 
tins,  2  Oreenl.  400;  SiuhhUfiOd  y.  MenxUe,  8  Sawy.  41;  Jackson 
y.  Johnson,  6  Oow.  76;  8.  c,  16  Am.  Deo.  433;  Sims  y.  Bar  doner, 
86  Ind.  87;  &  c,  44  Am.  Bep.  263;  and  the  following  Missouri 
cases:  Dyer  y.  Brannock,  66  Mo.  392 ;  s.  c,  27  Am.  Bep.  359; 
MiUer  y.  Bledsoe,  61  Mo.  96;  Carr  y.  Dings,  64  Mo.  96;  LUiletan 
y.  Patterson,  32  Mo.  367,  365;  74  Mo.  633;  72  Mo.  178;  66  Ma 
432;  Poe  y.  Domic,  54  Mo.  119,  at  p.  125. 

It  is  conceded  that  the  wife  died  daring  the  continuance  of  this 
pari^icolar  estate,  or  at  least  did  not  surriye  it.     No  cause  of  action 
therefore  eyer  accrued  to  her,  and  the  statute  neyer  commenced  to 
run  against  her.    The  heir  therefore,  then  an  infant  nine  months 
old,  must  necessarily  be  the  person  first  entitled  to  sue,  and  against 
whom  the  statute  first  commenced  to  run.     Being  an  infant,  she 
had  the  full  statutory  period  in  which  to  disafitrm  said  deed  and 
commence  said  suit     Section  3222  of  the  statute  of  limitations,  by 
its  terms,  deals  only  with  persons  entitled  to  commence  an  action 
or  make  an  entry,  and  section  3224  of  the  same  act  has  no  applica- 
tion to  the  heir  of  a  person  not  thus  entitled.     The  facts  of  this 
case  make  it  peculiar.     It  differs  from  the  ordinary  case  of  a  minor 
or  married  woman  in*whom  the  title  or  fee  to  real  estate  actually 
yests,  or  is  yested  at  the  time.     Such  an  infant  or  married  woman, 
whose  real  estate  is  actually  possessed  and  claimed  adyersely,  al- 
though excused  by  reason  of  minority  or  coyerture,  yet  such  an 
infant  or  married  woman,  with  the  consent  of  guardian  or  husband, 
may,  if  she  choose,  commence  such  action  during  minority  or  coy- 
erture, and  it  may  be  conceded  that  if  sach  minor  or  married  woman 
die  before  such  disability  is  remoyed,  then  the  heir  of  such  person 
would  be  within  the  purriew  of  section  3224,  supra,  and  bound  to 
sue  within  three  years  after  her  death.     But  that  is  not  this  case. 
Here  the  ancestor  from  the  date  of  her  deed  from  herself  and  husband 
up  to  her  death,  while  yet  a  minor,  was  wholly  diyested  of  the  title 
to  said  real  estate.    During  that  time  it  was  not  possible  for  her,  by 
reason  of  her  minority,  to  disafiSrm  said  deed  and  thereby  regain  such 
title,  and  without  it  she  was  not  entitled  to  commence  suit  within  the 
meaning  of  section  3222,  supra.     If  that  be  so  upon  her  death,  hei 
heir,  the  plaintiff,  was  not  within  the  purriew  of  section  3224,  or 
obliged  to  sue  within  three  years  after  her  death,  but  had  the  fuU 
statutory  period  in  which  to  commence  such  action,  as  before  stated. 
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The  docfcrine  prohibiting  the  tacking  the  disabilitiee  does  not 
attach  to  the  transmission  of  an  inchoate  right  from  ancestor  to 
heir,  like  the  one  at  bar.  In  order  to  evoke  that  doctrine  there 
mnst  have  been  something  more  than  an  incipient  or  an  incom- 
plete right;  in  other  words^  something  entitling  the  ancestor  to  sae» 
and  some  failure  to  do  so.  In  that  case  there  was  and  coald  be  no 
failure.  It  follows  therefore  that  the  disaffirmance  of  the  deed 
and  the  institution  of  the  suit  were  both  timely  and  seasonably 
made  and  commenced,  and  that  plaintiff's  right  of  action  was  not 
and  is  not  barred.  It  also  follows  that  there  was  error  in  giring 
and  refusing  said  instructions,  of  which  it  is  sufficient  to  say  that 
upon  a  re-trial  they  should  be  so  modified  as  to  conform  to  the 
yiews  herein  expressed.  The  finding  and  judgment  of  the  court 
were  also  erroneous* 

For  the  reasons  aboye  stated,  the  judgment  of  the  Oirouit  Court 
is  reversed  and  the  cause  remanded. 

Judgment  r$v$rs$d  and  cause  remanded. 

Hehbt,  0.  J.,  concurs  fully;  Black  and  Shebwood,  JJ.,  con- 
cur in  the  result,  and  NoBXOV,  J.,  dissents. 


OiVBifs  T.  Yak  Studdivobb. 

(86  Mo.  148.) 

IMtanoe — Uceneed  hawdy-house. 

The  lessor  of  propertj  used  as  a  licensed  bawdy-house  is  not  liable  for  a  oon- 
seqnent  injory  to  the  adjoining  proprietors,  unless  he  leased  it  knowing  of 
the  intended  use,  or  continued  the  leasing  after  he  had  acquired  knowledge 
of  such  nse;  and  knew  that  it  had  become  a  nuisance  notwithstanding  the 
license.* 

ACTION  for  nuisance.    The  opinion  states  the  case.    The  plain- 
tiff had  judgment  below. 

Jainee  0.  Broadhead,  H.  A.  HaenesUr  and  O.  C.  Simmcne,  for 
appellant. 

Tharoughman^  Christian  <b  Priest^  for  respondent. 


*See  Marian  "7,  French  (61  Tex.  178),  48  Am.  Rep.  272,  and  note,  274. 
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Blagk^  J.  [Omitting  other  points.]  The  facts  pleaded  and 
undisputed  are  that  plaintiff  owned  a  lot  in  St.  Lonis  upon  which 
there  was  and  is  a  valuable  building.  He  incumbered  the  property 
by  a  deed  of  trust  for  $20^000^  in  ISTS,  and  the  property  was  sold 
under  this  deed  of  trust  in  December,  1875.  Defendant  owned  an 
adjoining  lot  upon  which  there  was  also  a  house.  Plaintiff,  in  his 
amended  petition,  alleged  that  defendant  leased  his  property  to 
tenants  for  a  house  of  prostitution  and  that  it  was  so  used  with  the 
knowledge  of  defendant;  that  the  inmates  indecently  exposed  them- 
selyes  at  the  windows  next  to  plantiff's  property,  by  reason  of 
which  plaintiff's  property  became  undesirable  and  depreciated  in 
yalue,  so  that  he  thereby  lost  rents,  and  the  property  did  not  sell 
for  as  much  as  it  otherwise  would  have  sold  for. 

The  evidence  shows  that  the  plaintiff  leased  his  property  for  a 
period  of  five  years  at  an  annual  rental  of  13,250,  the  lease  expiring 
in  December,  1872;  that  from  February,  1873,  the  house  was  vacant 
for  a  year,  when  it  was  rented  for  a  time  and  again  became  vacant. 
There  was  evidence  to  the  effect  that  the  loss  of  rent  was  due  to 
the  fact  that  defendant's  house,  during  all  this  time,  was  used  as  a 
house  of  ill  fame,  and  because  of  the  indecent  exposure  of  the 
inmates  as  alleged,  and  that  for  like  reasons  the  property  was 
depreciated  in  value,  and  that  the  defendant  knew  as  far  back  as 
1872  the  purposes  for  which  his  house  was  used,  and  that  plaintiff 
had  complained  to  him  because  of  such  use.  The  defendant  offered 
evidence  tending  to  show  that  the  property  in  the  neighborhood 
had  ceased  to  be  desirable  residence  property  and  was  not  good 
business  property;  that  being  in  this  condition  the  houses  in  the 
vicinity  filled  up,  to  a  considerable  extent,  with  this  class  of  occu- 
pants, and  that  the  depreciation  of  rents  was  due  from  this  and 
other  causes.  It  is  clearly  shown  that  defendant's  house  was  prior 
to  1870,  and  on  the  sale  of  plaintiff's  property,  leased  to  Kate 
Clark;  that  in  1870  she  was  registered  as  a  keeper  of  a  house  of  ill 
fame  at  this  place  by  the  city  authorities  under  what  is  called  the 
social  evil  law.  That  ordinance,  which  was  approved  July  9,  1870, 
was  offered  in  evidence  by  the  defendant,  but  excluded  by  the 
court. 

A  bawdy-house  or  house  of  ill  fame  is  a  public  or  common 
nuisance  j90r  se.  Hawk.  P.  C.  362;  GlemerUine  v.  State^  14  Mo. 
112.  That  this  is  so  in  the  absence  of  any  statutory  provision  or 
regulation  is  clear  enough.     To  conduct  such  a  place,  or  lease 
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property  for  sach  a  purpose,  is  a  public  wrong.  How  far  this 
proposition  of  law  is  to  be  regarded  as  modified  by  reason  of  certain 
loeal  legislation  is  a  matter  of  more  difficulty.  In  State  v.  Clark, 
54  Mo.  17,  the  defendant  was  indicted  under  the  statute  for  keep- 
ing a  bawdy-house.  She  pleaded  a  license  from  the  officials  of  the 
city  of  SL  Louis,  given  to  her  by  yirtue  of  an  ordinance  passed  by 
authority  of  the  charter  of  1870,  which  charter  gave  the  mayor 
and  council  power  to  '^  regulate  or  suppress  bawdy-houses.^'  It  was 
there  held  that  the  license  was  a  complete  defense.  In  State  v.  De 
Bar,  58  Mo.  396,  it  was  held  that  the  act  of  March  30, 1874,  which 
amended  the  charter  of  1870  so  as  to  depriye  the  city  of  the  power 
to  regulate  such  vices,  did  not  revive  the  general  law,  but  still  left 
it  inoperative  in  the  city  of  St.  Louis.  When  the  city  legislature 
exercised  the  power  to  regulate  such  vices  the  ordinance  had  the 
effect  at  least  to  suspend  the  operation  of  the  general  law,  so  far  as 
inconsistent  with  the  ordinance.  It  must  follow  that  the  matter 
of  regulating,  instead  of  suppressing  these  houses,  became  and  was 
the  law  in  St.  Louis  so  long  aa  the  ordinance  in  question  was  in 
force.  Whether  the  law  was  well  or  ill  advised  is  a  matter  with 
which  we  have  no  concern.  The  ordinance  should  have  been 
admitted  in  evidence,  for  there  was  some  evidence  to  the  effect 
that  this  house  was  kept  in  compliance  with  its  provisions. 

It  is  difficult  to  see  how  we  can  hold  such  a  place  to  be  a  public 
nuisance  per  se,  so  long  as  it  has  the  protecting  hand  of  the  law, 
and  80  long  as  kept  within  the  regulations  prescribed  by  the  ordi- 
nance. There  is  nothing  in  the  ordinance  to  justify  such  conduct 
however  as  is  charged  in  the  petition  and  supported  by  evidence  in 
the  cause.  A  trade,  occupation  or  business,  though  lawful  in 
itself,  may  and  often  does,  from  the  time,  place  or  manner  in 
which  it  is  conducted,  become  a  nuisance.  The  same  is  true  of 
those  things  unlawful  in  themselves  but  for  statute  law.  The 
placing  of  a  railroad  in  a  public  highway  may  be  allowed  by  law, 
yet  if  80  constructed  or  used  as  to  unreasonably  and  unnecessarily 
obstruct  public  travel,  it  becomes  a  public  nuisance.  In  view  of 
this  municipal  legislation,  the  instructions  cannot  be  sustained. 
They  proceed  upon  the  theory  that  such  a  place  is  a  nuisance  with- 
out further  proof;  that  one  who  leases  property  for,  or  who  knew 
that  the  premises  were  used  for  such  purposes,  is  liable  for  special 
damages.  They  must  go  farther  and  leave  it  as  a  question  of  fact 
for  the  jury  to   determine,  whether  the   inmates  so  indecently 
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exposed  or  oondacted  themaelYeB  as  to  render  the  plaintiff^s  prop- 
erty undesirable  or  unfit  for  use  and  occupancy  by  decent  persons. 
If  they  did  this,  there  is  no  reason  why  the  place  should  not  be 
pronounced  a  nuisance,  notwithstanding  it  may  hare  been  regis- 
tered and  the  keeper  licensed  under  these  local  laws. 

To  hold  the  landlord  liable  for  damages,  it  must  not  only  appear 
that  he  leased  the  property  for  the  purpose  of  or  knowing  that  it 
would  be  used  for  a  bawdy-house,  but  it  must  be  found  as  a  fact, 
under  appropriate  instructions,  that  he  assented  to  such  indeoent 
conduct  of  the  inmates,  or  continued  the  leasing  after  knowledge 
that  the  house  was  so  used.  In  short  the  facts  must  be  found 
which  will  make  the  place  a  nuisance  notwithstanding  the  ordi- 
nance, and  defendant's  assent  to  such  use,  or  that  he  continued 
the  lease  knowing  the  property  was  thus  indecently  used.  We  are 
not  informed  by  the  record,  certainly  not  by  the  abstracts,  whether 
the  lease  to  this  woman  was  from  month  to  month,  by  the  year,  or 
for  a  period  of  years. 

The  question  urged  at  length  by  counsel  for  defendant,  t.  e., 
that  the  petition  does  not  show  any  cause  for  a  private  action  is,  we 
conclude,  not  well  taken.  Generally,  it  is  true,  for  a  public  wrong 
the  law  gives  no  private  action,  but  a  well  established  exception  is, 
that  where  a  private  person  suffers  some  damage  over  and  beyond 
the  rest  of  the  community  by  a  public  nuisance,  he  shall  have  a 
private  action  for  such  damage.  3  Bl.  Oom.  220;  Barden  v. 
Crocker,  10  Pick.  388;  Sietson  v.  Faxon,  19  Pick.  147.  Beyond 
doubt  the  special  damage  must  be  averred  and  proved.  Smilh  v. 
McConathy,  11  Mo.  517.  It  is  true  the  petition  does  not  in  so 
many  words  allege  that  the  injury  suffered  by  the  plaintiff  was 
other  and  different  in  kind  from  that  suffered  by  the  community 
in  general,  but  it  does,  as  we  have  seen,  in  detail  show  that  he  was 
deprived  of  the  full  use  and  enjoyment  of  the  rents  of  his  prop- 
erty. A  slaughter-house  may  be  a  common  nuisance  and  alike 
uncomfortably  affect  all  who  come  within  the  locality,  but  to  those 
who  live  or  own  property  in  the  immediate  vicinity,  and  are  dis- 
turbed in  the  use  or  enjoyment  of  their  property,  an  action  will  lie. 
It  is  no  objection  that  others  similarly  situated  may  also  have  % 
private  action.  Wood  Nuis.,  736,  737.  Nor  is  it  any  objection 
that  all  those  who  contribute  to  the  injury  are  not  made  defend- 
ants. Woodyear  v.  Sckaefer,  57  Md.  1;  s.  o.,  40  Am.  Bep.  419. 
The  petition,  in  so  far  as  it  discloses  special  damages,  is  in  con- 
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formity  with  well  established  precedents.  2  Ohitty  Plead.  789.  It 
is  well  enough,  whether  the  nuisance  be  public  or  prirate.  The 
motion  to  strike  out  parts  of  the  petition  was  properly  orerruled. 
It  attempted  to  eliminate  from  the  petition  some  of  its  most  essen- 
tial elements. 

JudgmmU  reversed  and  cause  remanded. 
All  conour. 


SiBQBIST  y.  Abkoi. 

(W  Mo.  no.) 

JfeffUgenee — Uverif  carriage  ^^pauenger  wUhoiui  Uofoe, 

11  one  is  In  the  yehicle  of  another  withoat  his  knowledge  or  consent,  and  Is 
injured  by  his  careless  driying,  he  cannot  recover  therefor. 

ACTION  for  personal  injury  by  negligence.     The  opinion  states 
the  case.     The  plaintifF  had  judgment  below. 

Fisher  d  Itowett,  for  appellant. 

B.  B.  Sherzer,  for  respondent. 

HsKBTy  0.  J.  This  is  an  action  by  plaintiff  for  damages  for  an 
injury  to  Mrs.  Siegrist,  which  she  sustained  by  being  thrown  from 
a  carriage  of  defendant  iu  the  city  of  St  Louis.  Defendant  had  a 
judgment  in  the  Oircuit  Oourt,  which  was  rerersed  by  the  Oourt 
of  Appeals,  and  it  is  now  here  on  appeal  from  the  latter  judgment. 
Defendant  was  a  liyery  stable  keeper,  and  gratuitously  furnished 
four  of  his  carriages,  and  a  driver  for  each,  to  carry  to  and  from 
Mercantile  Library  Hall  some  young  ladies  and  gentlemen  who 
were  to  take  part  in  a  performance  there  for  the  benefit  of  orphans. 
It  was  distinctly  agreed  between  the  defendant  and  Mrs.  Oarneau, 
who  with  Miss  Hopkins  managed  the  entertainment,  that  the  car- 
riages were  for  the  use  of  the  ladies  and  gentlemen  who  took  part 
in  the  tableaux,  and  that  Mrs.  Oarneau  was  to  furnish  to  defend- 
ant the  names  of  the  parties  to  be  carried  in  his  vehicles,  so  ar- 
ranging them  as  to  make  the  least  travel  for  each  carriage.  This 
was  furnished,  and  in  one  of  defendant's  carriages  Miss  Wickham, 
Hiss  Qarrison  and  Miss  Barney  were  taken  to  the  hall,  the  driver 
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calling  at  the  residenoe  of  each  of  these  ladies  for  them»  neither  of 
them  directing  him  whom  he  should  go  for.  The  testimony  is  nn- 
contradicted  that  the  names  of  persons  to  go  in  his  carriages  were 
famished  to  defendant,  and  the  fact  equally  well  established  that 
the  driyer  of  this  particular  carriage  went  for  those  three  ladiea 
who  did  perform  on  the  occasion,  corroborates  the  testimony  of  de- 
fendant, that  each  of  his  drivers  had  a  list  of  the  names  of  the 
persons  who  were  to  be  carried  in  the  carriage  driyen  by  him. 

After  the  entertainment  Mrs.  Siegrist,  who  had  taken  no  part  in 
the  performance,  but  whose  daughter  had,  got  into  the  carriage, 
she  says  by  direction  of  Mr.  Gtarneau,  son  of  Mrs.  Joseph  Oamean, 
who  had  made  the  arrangement  with  defendant,  and  soon  after  the 
three  young  ladies  who  had  gone  there  together  got  into  the  car- 
riage in  which  Mrs.  Siegrist  had  taken  her  seat  Young  Gar- 
neau  was  stationed  there  to  seat  performers  in  the  carriage.  There 
is  not  a  particle  of  evidence  tending  to  prove  that  the  driver  knew 
that  Mrs.  Siegrist  was  in  the  carriage;  she  says  she  did  not  see 
him  or  speak  with  him.  He  was  at  his  place  on  the  box  outside 
when  she  took  her  seat.  It  was  eleven  o'clock  at  night.  He  had 
reason  to  suppose  that  he  would  carry  those  home  who  had  gone  to 
the  hall  in  his  carriage.  After  letting  the  three  young  ladies  out 
of  the  carriage,  the  last  one  at  Judge  Wickham's  door,  his  horses 
took  fright  and  ran,  and  Mrs.  Siegrist  was  thrown  from  the  carriage 
and  the  driver  from  his  seat.  It  is  a  significant  fact,  that  when 
on  the  ground  stunned  by  the  fall,  ho  said,  answering  a  question, 
that  there  was  no  one  in  the  carriage,  and  this  tends  strongly  to 
prove  that  it  was  the  same  carriage  in  which  the  young  ladies 
above  named  had  gone  to  the  hall,  and  that  the  driver  did  not  know 
that  Mrs.  Siegrist  was  in  his  carriage.  Her  young  son  had  ridden 
from  the  hall  on  the  box  with  the  driver,  but  had  got  down  at 
Judge  Wickham's,  and  there  is  no  evidence  tending  to  prove  that 
the  driver  knew  that  he  was  Mrs.  Siegrist's  son,  or  who  he  was. 

Mrs.  Siegrist  had  no  arrangement  with  Mr.  Amot  or  his  driver^ 
or  with  Mrs.  Oarneau,  to  ride  in  Amot's  carriage.  Neither  Amot 
nor  his  driver  knew  that  she  had  taken  a  seat  in  the  carriage,  and 
she  must  have  known  that  she  had  no  right  to  a  seat  in  it.  On 
these  facts,  what  is  the  law? 

The  court  declared  it  to  be  as  follows:  "  The  jury  are  instructed 
that  if  they  believe  from  the  evidence  that  the  carriage  was  fur* 
nishcd  gratuitously  by  the  defendant  under  an  agreement  with  him 
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that  it  was  to  be  used  only  in  the  conyeyance  to  and  from  the 
library  of  persons  who  were  to  perform  in  the  tableaux  mentioned 
in  the  evidence,  and  if  they  further  belieye  that  the  plaintiff,  Mrs. 
Siegrist,  was  not  one  of  such  performers,  and  that  she  entered  said 
carriage  without  the  knowledge  or  consent  of  the  defendant,  then 
the  defendant  is  not  liable  for  any  injuries  she  may  have  sustained 
while  being  driven  in  said  carriage,  even  though  the  driver  of  said 
vehicle  had  undertaken  to  drive  her  to  her  home,  unless  the  jury 
shall  further  find  that  such  injuries  were  occasioned  by  gross  care- 
lessness on  the  part  of  the  defendant.  And  in  order  to  find  the 
defendant  liable  on  account  of  such  carelessness,  the  jury  must  be- 
lieve from  the  evidence  that  at  the  time  of  the  accident  the  driver 
of  said  vehicle  was  so  intoxicated  as  to  be  unfit  to  manage  the  team 
intrusted  to  him,  and  that  this  fact  was  known  to  the  defendant 
and  not  known  to  said  plaintiff,  or  that  the  habits  of  said  driver, 
either  as  to  drunkenness  or  carelessness,  were  such  as  to  render 
him  an  unsafe  or  unfit  person  to  be  placed  in  charge  of  a  vehicle, 
and  that  such  habits  were  known  to  the  defendant  at  the  time; 
and  further,  that  the  injuries  received  by  the  said  plaintiff  were 
occasioned  by  the  drunkenness  or  carelessness  of  said  driver." 

Defendant  was  not  a  common  carrier.  He  ^as  under  no  obliga* 
tion  to  carry  any  one  that  night  except  those  for  whom  the  carriage 
was  engaged,  and  is  certainly  not  to  be  held  to  a  stricter  liabihty 
than  that  declared  in  the  instruction.  If  neither  Arnot  nor  his 
driver  knew  that  Mrs.  Siegrist  had  taken  a  seat  in  the  carriage, 
upon  what  principle  is  Arnot  to  be  held  liable?  There  were  no 
contract  relations  betwixt  himself  and  Mrs.  Siegrist,  no  legal  re- 
quirement that  he  should  carry  her.  She  knew  she  had  no  right 
there,  and  stands  in  some  respects,  so  far  as  Amot  is  concerned, 
as  one  to  a  railroad  company,  who  without  right,  and  without  the 
knowledge  of  the  employees  of  the  company,  gets  upon  its  train 
and  is  injured;  the  only  difference  being  in  Arnot's  favor,  that  he 
is  not,  while  the  railroad  corporation  is,  a  common  carrier. 

If  one  gets  into  the  vehicle  of  another  without  his  knowledge 
or  consent,  and  is  by  careless  driving  of  the  latter  injured,  is  it 
possible  that  the  latter  would  be  liable  to  him  for  damages,  how- 
ever gross  the  negligence  is?  How  is  the  case  at  bar  to  be  distm- 
gaished  from  the  case  supposed  ?  If  Arnot  had  been  driving,  he 
woald  not  have  been  liable  to  Mrs.  Siegrist  for  negligent  driving, 
if  ignorant  that  she  had  taken  a  seat  in  his  carriage.     We  think 
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that  the  instraotion  given  by  the  court  was  as  favorable  to  phiin- 
tiffs  as  they  had  a  right  to  ask,  even  more  favorable  than  the  facts 
warranted. 

Of  phuntifls'  refased  instnictions,  one  of  them  asserted  the  lia- 
bility of  one  who,  whether  a  common  carrier  or  not,  undertakes  to 
carry  another,  and  another  decLired  that  the  ownership  of  the  car- 
riage and  the  employment  of  the  driver  constituted  the  latter  the 
servant  of  Amot,  who  was  answerable  for  negligence  committed  by 
him,  within  the  scope  of  his  employment  As  abstract  proposi- 
tions of  law  they  are  correct,  but  hav6  no  application  to  the  facts 
of  this  case,  because  there  was  no  evidence  that  Amot  or  his  driver 
agreed  to  carry  Mrs.  Siegrist,  or  knew  that  she  had  taken  a  seat  in 
the  carriage.  Another  refused  instruction  declared  Amot  liable  if 
joung  Gameau  seated  Mrs.  Riegrist  iu  the  carriage.  Mr.  Oameaa 
did  not  represent  either  Amot  or  the  driver,  and  had  no  authority 
from  any  one  to  give  her  a  seat  in  Amot's  carriage,  nor  did  he  in- 
form the  drirer  when  he  seated  Mrs.  Siegrist  that  it  was  she,  and 
not  one  of  the  .young  ladies  he  had  carried  to  the  hall.  The  others 
of  plaintiff's  refused  instructions  predicated  the  right  of  Mrs.  Sie- 
grist to  recover,  one  upon  the  fact  that  she  entered  the  carriage  in 
good  faith,  believing  that  she  had  a  right  to  be  carried  home  in  it, 
and  was  not  notified  by  the  defendant  or  his  driver,  or  any  one  for 
him,  that  the  carriage  was  for  the  use  of  those  only  who  had  taken 
part  in  the  performance.  Another  declared  defendant  liable  if  no 
objection  was  made  by  defendant  or  his  driver  to  her  riding  in  the 
carriage.  Another  declared  that  the  permission  of  defendant  or  the 
driver  for  plaintiff  to  ride  might  be  found  from  the  acts  and  silent 
acquiescence  of  defendant  or  his  agent. 

The  objection  to  these  instructions,  and  all  the  others  not  here- 
tofore mentioned,  which  contain  the  same  vice,  is  that  they  sub- 
mitted questions  to  the  jury  not  warranted  by  the  evidence.  There 
was  no  testimony  having  a  tendency  to  prove  that  Amot  or  his 
driver  consented  that  Mrs.  Siegrist  should  ride  in  the  carriage,  or 
knew  that  she  had  taken  a  seat  in  it.  Nor  were  any  facts  proved 
which  gave  her  any  grounds  to  believe  that  she  had  a  right  to  be 
driven  home  in  that  carriage.  She  had  not  gODe  in  one  of  Amot's 
carriages  to  the  hall,  she  had  taken  no  part  m  the  performance. 
Her  daughter  neither  went  to  or  from  the  hall  in  this  carnage. 
Mrs.  Siegrist's  name  was  not  on  the  list  of  those  given  to  Arnot, 
and  by  him  to  the  dnver,  to  be  carried  in  his  carriage;  and  as  far 
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as  the  reoord  shows,  she  has  no  more  grounds  than  any  other  lady 
at  the  hall  as  a  spectator  to  suppose  that  she  had  the  right  to  a  seat 
in  the  carriage.  As  to  the  acqniescence  of  the  defendant  or  the 
driver  in  her  taking  a  seat  in  the  carriage,  it  is  snfScient  to  say 
that  one  will  not  be  held  to  have  acquiesced  in  that  of  the  exist* 
ence  of  which  he  was  utterly  ignorant.  If  from  the  eyidence,  the 
jury  had  found  that  either  Amot  or  his  drirer  consented  that  Mrs. 
Siegrist  should  ride  in  the  carriage,  or  knew  that  she  had  taken  a 
seat  in  it»  it  would  haye  been  the  duty  of  the  court  to  set  aside  such 
finding  as  wholly  unwarranted  by  the  testimony,  and  it  would 
therefore  haye  been  error  to  submit  such  a  question  in  instructions. 

[Omitting  a  minor  point.] 

The  judgment  of  the  Court  of  Appeals  is  reyersed,  and  that  of 

the  Oircuit  Court  aflbmed. 

Judgm&nt  reversed. 
All  concur,  except  Black,  J.,  who  dissents. 


Chbw  y.  Elukgwood. 

(86  Mo.  MO.) 

'  Bur^ — f&r  good  conduct —  dtfenimt, 

8iiTeti«8  on  the  bond  of  a  book-keeper  of  a  bank  are  liable  for  his  defalcations  or 
orerdrafts,  althongh  the  cashier  consented  and  the  directors  were  negligent 
in  disooyering  them.    (8m  note,  p,  486.) 

ACTION  on  a  bond.     The  opinion  states  the  case*     The  plain- 
tiff had  judgment  below. 

Silas  Woodson,  OroAy  A  Busk  and  James  P.  Thomas,  for  ap* 
pellant. 

J?.  R.  Vineyard,  for  respondents* 

NoBTON,  J.  This  suifc  is  founded  on  the  following  bond: 
**  Enow  all  men  by  these  presents  that  we,  Samuel  J.  Biley,  as  prin- 
cipal, and  J.  W.  Bailey,  J.  L.  EUingwood  and  M.  D.  Morgan,  as 
securities,  are  held  and  firmly  bound  unto  the  Buchanan  Life  and 
General  Insurance  Company  m  the  sum  of  $5,000,  for  the  payment 
of  which  well  and  truly  to  be  made  and  done,  we  bind  ourselves* 
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our  heirs,  executors,  administrators,  jointly  and  severally,  firmly  by 
these  presents,  sealed  with  our  seals,  and  dated  this  2d  day  of  July, 
1867.  The  condition  of  the  above  bond  is  such  that  whereas  the 
said  Samuel  J.  Biley  has  been  elected,  and  still  is,  book-keeper  in, 
of  and  for  the  said  Buchanan  Life  and  General  Insurance  Oompany, 
Now  if  the  said  Samuel  J.  Riley  shall  well  and  truly  and  faithfully 
perform  all  his  duties  as  such  book-keeper,  so  long  as  he  may  con- 
tinue to  serve  as  such,  for  the  present  year,  and  for  all  time  to 
come,  whenever  re-elected,  and  shall  well  and  truly  account  for  all 
money  and  property  belonging  to  said  insurance  company,  or  which 
may  pass  through  his  hands,  by  virtue  of  his  said  ofiSce,  during  his 
service  as  such  book-keeper,  and  apply  the  funds  of  said  company 
to  their  proper  uses  and  purposes,  then  this  bond  to  be  null  and 
void;  otherwise,  to  remain  in  full  force. 

''  [Signed.]  Samuel  J.  Riley,        (Seal) 

"  J.  W.  Bailey,  (Seal.) 

"  J.  L.  Ellingwood,     (Seal.) 
"  M,  D.  MoBGAN.  (Seal.) " 


Among  the  other  breaches  of  the  bond  assigned  are  the  following, 
to- wit:  **  The  said  Riley  did  not  well,  or  truly  or  faithfully  per- 
form all  his  duties  as  such  book-keeper  of  said  company  during  the 
time  covered  by  said  bond,  from  July  2,  1867,  to  January  15, 
1873,  nor  did  he  during  said  time  well  or  truly  account  for 
all  money  belouging  to  said  company,  nor  did  he  during  said 
time  apply  the  funds  of  said  company  to  their  proper  uses 
and  purposes  m  this:  During  the  time  of  his  service  as  such 
book-keeper  as  aforesaid,  from  July  2,  1867,  to  January  15, 
1873,  and  within  ten  years  next  before  the  bringing  of  this  suit 
he,  the  said  Riley,  wrongfully  took  out  of  and  from  said  com- 
pany and  bank,  and  appropnate  to  his  own  use  large  sums  of  money 
belonging  to  said  company,  whereby  the  same  were  wholly  lost  to 
said  corporation,  which  sums  so  taken  and  appropriated  by  said  Riley, 
and  so  lost  to  said  corporation,  together  with  the  dates  of  such  tak- 
ings, conversions  and  appropriation  and  loss  are  of  the  amounts 
and  dates  as  stated  in  the  following  itemized  account  thereof,  and 
the  balance  thereof  due  said  corporation,  after  allowing  all  proper 
credits  to  which  the  same  is  entitled,  amounts  in  the  aggregate  to 
$3,814.27,  no  part  of  which  has  ever  been  paid  to  said  company  or 
bank. 
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The  defendants  by  answer  pat  in  issue  the  averments  of  the  peti- 
tion, and  set  up  that  all  the  money  that  came  to  the  hands  of  Riley 
that  was  nsed  by  him  was  borrowed  of  the  company  in  the  usual 
course  of  business  with  said  company.  The  new  matter  set  up  was 
denied  by  replication,  and  by  agreement,  the  cause  was  referred  to 
Franklin  Porter,  as  referee  to  report  on  the  facts. 

Various  exceptions  were  taken  to  the  report  of  the  referee,  which 
were  OTerruled,  the  report  confirmed  and  judgment  entered  in  fayor 
of  plaintifib,  from  which  the  defendants  have  appealed.  And  the 
eontrolling  question  in  the  case  is,  whether  under  the  terms  of  the 
bond  and  the  facts  found  by  the  referee,  the  defendants  were  or 
not  liable. 

Among  other  things  found  by  the  referee  in  his  report  w^  that 
it  was  the  duty  of  Riley,  as  book-keeper,  to  ''  refrain  from  taking 
from  said  company  any  money  not  due  to  him.''  That  defendant 
Riley's  desk,  as  book-keeper,  was  kept  inside  the  counter  of  said 
bank,  and  twelye  or  fourteen  feet  therefrom.  During  the  day  the 
money  of  the  bank  was  kept  npon  said  counter,  and  said  Riley,  by 
yirtue  of  his  position  as  said  book-keeper,  had  access  to  said  mon- 
eys, and  when  the  teller  was  busy  at  the  counter,  said  Riley  fre- 
quently assisted  him  in  receiving  and  pajdng  out  money.  The  em- 
ployees of  said  company  and  bank,  including  said  book-keeper,  re- 
ceived their  salaries  in  this  way.  The  amount  of  the  salary  was 
credited  to  each  of  the  company's  books  upon  the  last  business  day 
of  each  month,  and  they  took  the  money  themselves  from  the 
oash  counter  as  they  desired  it,  leaving  memoranda  of  the  charges 
to  be  made  therefor  upon  the  check  files.  Defendant  Riley  did 
that  way  all  the  time,  and  drew  no  checks  upon  the  bank.  When- 
ever he ''  wanted  money  he  went  and  took  it,  leaving  a  memorandum 
of  the  amount  taken  upon  the  check  files."  All  of  which  manner 
of  taking  money  Mr.  Williams  knew,  and  did  not  object  thereto. 
That  between  the  date  of  said  bond  and  January  15,  1873  (which 
was  the  date  of  the  new  bond  given  by  said  Riley  as  book-keeper), 
said  account  of  Samuel  J.  Riley  shows  that  from  day  to  day,  or  at 
intervals  of  a  few  days,  said  Riley  continuously,  daring  all  the  time 
covered  by  the  bond  in  suit  drew  out  and  took  of  the  moneys  of 
said  insurance  company  and  bank,  for  his  own  use,  many  sums  of 
money,  in  varying  amounts  aggregating  the  sum  of  $9,590.26;  and 
during  the  same  period  credited  himself  from  time  to  time  with  the 
amount  of  his  salary  on  the  last  business  day  of  each  month,  and 
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also  with  the  amounts  of  twelve  difFerent  deposits  made  by  him  at 
different  times  (the  sam  of  said  deposits  being  $1,065.78).  The 
aggregate  of  all  said  credits  so  shown  was  the  sum  of  t6,699. 10 
which  deducted  from  the  amounts  taken  by  him  as  aforesaid,  leaves 
as  the  amount  of  money  so  taken  by  him,  over  and  above  all  credits, 
between  said  dates,  the  sum  of  $2,291.16.  That  the  directors  knew 
nothing  of  the  existence  of  overdrafts  by  defendant  Biley  until  the 
day  before  the  bank  made  an  assignment  for  the  benefit  of  its  creditors. 

This  report  of  the  referee  stands  as  a  special  verdict,  and  if  there 
was  evidence  tending  to  establish  the  facts  found,  this  court  will 
not  disturb  the  finding.  Wigging  Ferry  Go.  y.  Chicago  di  AUo/t 
By.  Co.,  73  Mo.  389;  48  Mo.  37;  49  Mo.  95. 

It  appears  that  there  were  no  by-laws  of  the  company  prescribing 
the  duties  of  book-keeper,  and  the  referee  was  therefore  left  to 
ascertain  what  his  duties  were  from  the  evidence  before  him;  and 
the  fact  found  by  him  that  it  was  the  duty  of  the  book-keeper  to 
refrain  from  taking  from  said  company  any  money  not  due  him  is 
abundantly  sustained  by  the  evidence  of  Williams,  Ooff  and  Sayle, 
all  of  whom  professed  to  be  acquainted  with  the  duties  of  a  book- 
keeper in  a  bank. 

Mr.  Sayle,  who  had  experience  as  a  book-keeper  in  a  bank,  testi- 
fied as  follows:  '' I  am  acquainted  with  the  duties  of  a  bank  book- 
keeper. In  the  absence  of  any  by-law  or  regulation  on  the  subject 
of  overdrafts,  neither  the  book-keeper  nor  any  other  person  has  any 
nght  to  overdraw  his  account  in  the  bank,  and  it  would  be  a  vio- 
lation in  my  opinion  of  the  book-keeper's  duties  to  do  so.  If  the 
book-keeper  of  a  bank  has  a  custom  of  taking  from  the  cash  counter 
sums  of  money  whenever  he  wants  them,  and  in  this  way  draws 
out  more  money  than  he  has  in  the  bank,  and  more  than  his  salary 
amounts  to,  he  violates  his  duty  as  such  book-keeper.  The  dutiea 
of  officers  in  banks  vary  more  or  less  in  different  banks,  as  provided 
by  the  by-laws.  My  testimony  referred  to  the  duties  of  a  book- 
keeper in  the  absence  of  by-laws.  In  the  absence  of  a  provision  in 
the  by-laws,  no  officer  of  a  bank  has  a  right  to  permit  an  overdraft, 
and  if  hp  does  so  he  is  personally  responsible  for  it;  that  is*  the 
officer  permitting  the  overdraft.'' 

IHiile  the  evidence  of  these  witnesses  proved  the  fact  above^ 
found  by  the  referee,  the  bond  by  its  plain  terms  imposed  upon 
Biley  the  obligation  to  well,  truly  and  faithfully  perform  all  his 
duties  as  such  book-keeper,  to  well  and  truly  account  for  all  moneys 
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and  property  belongiDg  to  said  company,  or  which  might  pass 
through  his  hands  by  Tirtne  of  his  office,  and  apply  the  funds  of 
said  company  to  their  proper  uses  and  purposes.  The  referee  found 
as  facts  that  Riley  did  not  refrain  from  taking  money  from  the 
bank  not  due  him,  but  on  the  contrary  that  he  did  take  large  sums 
not  due;  that  Riley  did  not  account  for  all  money  and  property 
belonging  to  the  bank,  nor  apply  the  funds  thereof  to  their  proper 
uses  and  purposes,  but  on  the  contrary  that  he  took  large  sums  of 
money  which  he  applied  to  his  own  uses  and  purposes.  It  thus 
appears  that  every  condition  of  the  bond  was  broken  by  Riley. 

While  the  evidence  shows,  and  the  referee  so  finds  that  the 
employees  of  the  bank  were  credited  at  the  end  of  each  month  with 
the  amount  of  their  salaries,  and  that  they  took  the  money  them- 
selves from  the  cash  counter  as  they  desired  it,  leaving  memoranda 
of  the  charges  to  be  made  therefor  upon  the  check  files,  and  that 
defendant  Riley  did  that  way  all  the  time,  but  drew  no  checks  on 
the  bank,  and  that  Williams,  the  cashier,  knew  of  this  manner  of 
their  taking  money  and  did  not  object  thereto,  it  also  shows  that 
while  Williams  had  knowledge  that  Riley's  account  was  overdrawn 
four  or  five  hundred  dollars,  he  never  consented  that  he  should 
overdraw  his  account  at  all.  We  have  been  referred  to  a  number  of 
authorities  by  counsel  to  establish  the  principle  that  the  liability 
of  sureties  cannot  be  extended  by  construction  or  doubtful  implica- 
tion. While  the  principle  invoked  fs  elementary  law,  it  is  equally 
true  that  a  bond  should  be  so  construed  as  not  to  eliminate,  but  to 
^ve  efFect  to  all  the  provisions  it  contains.  The  bond  in  question 
was  taken  for  the  benefit  and  protection  of  the  stockholders  and 
creditors  of  the  company,  and  it  provided  among  other  things  that 
Riley  should  well,  truly  and  faithfully  perform  all  the  duties  of 
book-keeper.  As  to  what  such  a  condition  implies,  the  following 
authorities  will  show.  In  the  case  of  Railroad  Co.  v.  Shaeffer,  59 
Penn.  St.  859,  Shabswood,  J.,  in  speaking  of  a  bond  containing 
such  a  condition,  says  that  ^*  the  sureties,  by  executing  the  bond, 
became  responsible  for  the  fidelity  of  their  principal.  It  is  no  col- 
lateral engagement  into  which  they  enter,  dependent  on  some  con- 
tingency or  condition  different  from  the  engagement  of  their  prin- 
cipal. ♦  ♦  *  The  fact  that  there  were  other  unfaithful  officers 
*  *  *  who  knew  and  connived  at  his  infidelity  ought  not  in 
reason,  and  does  not  in  law  or  equity  relieve  them  from  their 
responsibility  for  him.  They  undertake  that  he  shall  be  honest. 
Vol.  LVI  —  55 
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though  all  aroand  him  are  rogues.  Were  the  rule  different,  by  a 
conspiracy  between  the  officers  of  a  bank  or  other  moneyed  institu- 
tion, all  their  sureties  might  be  discharged.  It  is  impossible  that 
a  dc»ctrine  leading  to  such  results  can  be  sound.  In  a  suit  by  a 
t)ank  against  a  surety  on  the  cashier's  bond,  a  plea  that  the 
sashier's  defalcation  was  known  to  and  conni7ed  at  by  the  officers 
of  the  bank,  was  held  to  be  no  defense."  Vide  Taylor  t.  Bank  of 
Kentficky,  2  J.  J.  Marsh.  564. 

So  also  it  is  said  in  case  of  Rochester  CUy  Bank  t.  Elwood,  21 
N.  Y.  94:  ''I  cannot  doubt  that  the  covenant  that  Oold  should 
faithfully  discharge  the  trust  reposed  in  him  as  assistant  book* 
keeper,  included  within  its  scope  and  intention  an  engagement  that 
the  employee  would  not  transcend  the  limits  of  the  trust  reposed, 
in  availing  himself  of  his  position  to  misapply  or  embezzle  the 
funds  of  his  employer.  There  has  not  been  a  faithful  discharge 
of  the  trust  reposed  in  a  book-keeper  of  a  bank,  who  transcends  the 
limits  of  and  abuses  his  trust,  and  loss  thereby  ensues  to  the 
employer.^  See  elso  Oerman  Bank  t.  Auth^  87  Penn.  St.  419;  8. 
c,  30  Am.  Bep.  374;  Enghr  t.  Peopk^s  Fire  Insuranee  Co.,  46 
Md.  322.  Under  the  above  authorities,  if  Williams,  the  cashier,  had 
knowledge  of  the  fact  that  Biley  was  taking  money  of  the  bank 
not  due  him,  and  applying  it  to  his  own  use,  and  consented  to  it, 
such  knowledge  and  consent  could  not  have  the  effect  of  relieving 
either  Biley  or  his  securities  from  the  liability  of  their  undertaking, 
that  Biley  would  truly  account  for  all  money  belongiug  to  the 
bank,  and  apply  its  funds  to  their  proper  uses,  any  more  than  a 
debtor  of  the  bank  to  whom  Williams  might  have  surrendered  the 
note  of  such  debtor  without  payment,  and  as  a  gift  would  be 
relieved  from  its  payment 

In  the  case  of  Daviess  County  Savings  Association  v.  Sailor,  63 
Mo.  24,  it  is  held  that  the  general  duties  of  the  cashier  are  to  col- 
lect the  notes  and  keep  the  funds  arising  from  them,  and  deliver 
up  notes  when  paid,  and  his  representations  made  to  a  surety,  that 
he  will  no  longer  be  looked  to  for  payment,  will  not  bind  the  bank, 
nor  will  the  bank  be  estopped  from  asserting  its  claim  by  reason  of 
such  assurance.  That  no  officer  or  agent  of  a  bank  has  power  to 
confer  authority  on  any  other  agent  to  perpetrate  a  wrong  on  the 
bank  is  established  by  the  following  authorities:  Brandt  Surety- 
ship, §  474;  National  Bank  v.  Drake,  29  Eans.  328;  Minor  y. 
Mechanics'  Bank,  1  Pet.  46. 
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Neither  can  the  defendants  claim  exemption  from  liability  on 
their  bond  on  the  ground  that  the  directors  were  negligent  in  not 
ascertaining  the  fact  till  the  day  before  the  assignment  was  made, 
that  Riley  had  been  applying  to  his  own  use  more  money  of  the 
bank  than  was  due  him.  Upon  this  branch  of  the  case  the  follow- 
ing observations  made  in  the  case  of  State  y.  Atherton,  40  Mo.  216, 
are  appropriate,  viz. :  '^  We  cannot  accede  to  the  first  proposition 
of  counsel  for  defendant,  that  he  is  exonerated  by  reason  of  the 
negligence  of  the  cashier  and  directors  of  the  bank  in  failing  to 
make  frequent  examinations  of  the  affairs  of  the  bank,  to  count 
the  money,  inspect  the  books,  and  generally  watch  over  its  con- 
cerns. The  principle  contended  for  would  have  the  effect  to 
depriTe  a  corporatioa  of  all  remedy  against  one  agent  on  account 
of  the  negligence  or  de&ult  of  another.  The  cashier  might  excuse 
himself  by  pleading  the  failure  of  the  directors  to  perform  their 
duty,  and  the  directors  would  excuse  themselves  by  showing  that 
the  cashier  had  been  guilty  of  neglect,  and  omitted  to  execute  the 
trust  devolved  upon  him."  See  also  Minor  v.  Mechanics^  Bank, 
supra;  Market  Street  Bank  v.  Stumpe,  2  Mo.  App.  545;  Taylor  v. 
Bank  of  Kentucky ^  2  J.  J.  Marsh.  564;  Hart  v.  Ouardians,  etc,  81 
Penn.  St  466;  United  States  v.  Kirkpatrick,  9  Wheat.  TZO. 

The  point  made  by  appellants'  counsel,  that  the  assignment  made 
by  the  directors  is  void,  must  be  ruled  against  them.  The  right 
of  the  directors  of  a  bank  in  failing  circumstances  to  make  an  as- 
signment for  the  benefit  of  creditors,  where  there  is  nothing  in  the 
charter  or  general  laws  forbidding  it,  we  think,  is  clear.  See 
authorities  under  this  head  cilied  in  respondent's  brief.  While 
in  the  case  of  Eppright  v.  Nickerson,  78  Mo.  482,  an  intima^ 
ticn  is  made  that  the  stockholders  might  question  such  right, 
it  was  expressly  held  that  such  assignment  would  be  valid  as 
against  everbody  else.  Many  of  the  authorities  cited  go  to  the 
extent  of  saying  that  under  such  circumstances  the  directors 
not  only  have  the  right,  but  that  in  justice  they  ought  to  make  an 
assignment  so  that  creditors  might  share  equally  in  its  assets.  In- 
deed ui^der  Constitution  and  laws  which  make  it  a  felony  for  di- 
rectors and  officers  of  a  bank  to  receive  deposits,  knowing  it  to  be 
in  failing  circumstances,  it  would  seem  to  leave  them  no  other  al- 
ternative but  to  close  its  doors  and  make  an  assignment  for  the 
benefit  of  its  creditors. 

We  have  no  doubt  of  the  right  o£  these  plaintiffs  to  maintain  this 
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Buity  and  perceive  no  error  in  the  record  justifying  an  inference 

with  the  judgment     It  is  hereby  affirmed. 

Judgment  affirmed. 

All  concur  except  Hekby  and  Shebwood,  JJ. 

NoTBBTTHB  Repobtkr. — Henrt,  C.  J.,  dissenting  said:  "The  hook- 
keeper,  ss  to  those  transactions,  was  a  customer  of  the  hank.  B7  its  aoquies^ 
cenoe  he  became  its  debtor,  and  it  sahsequentlj  accepted  and  enforced  a  deied 
of  trust  executed  bj  the  book-keeper  to  secure  the  indebtedness  thus  contracted, 
and  cannot  hold  his  securities  as  for  an  embezzlement  bj  the  book-keeper  of 
the  amount  of  such  indebtedness.  DeColyar  on  Securities,  434,  and  cases  cited. 
The  obligation  of  the  securities  was  to  the  bank,  which  had  the  right  to  per- 
mit  their  principal  to  overdraw  his  account,  and  thus  become  the  debtor  of  the 
bank,  but  it  cannot  hold  his  securities  for  the  failure  of  their  principal  to  pay 
money  so  borrowed.  They  did  not  undertake  as  his  securities  for  money  bor- 
rowed by  him,  and  even  conceding  that  the  bond  is  as  broad  as  claimed,  and 
bound  the  securities  for  thefts  or  embezzlements  committed  by  their  principal, 
the  evidence  establishes  against  the  book-keeper  no  element  of  theft  or  em- 
bezzlement, but  only  tliat  with  the  consent  of  the  cashier,  he  borrowed  money 
from  the  bank. 

"The  referee  found  tliai  the  bond  obligated  Riley  to  refrain  from  taking 
any  money  from  said  company,  not  due  him.  If  this  means  that  he  obli* 
gated  himself  not  to  steal  or  embezzle  the  money  uf  the  bank,  it  may 
be  conceded  that  the  bond  has  that  effect,  but  if  it  is  meant  by  that  finding 
that  he  obligated  himself  never,  even  with  the  consent  of  the  bank,  to  over- 
draw his  account  or  otherwise  borrow  money  of  the  bank,  there  is  nothing  in 
the  bond  to  warrant  the  finding.  The  cashier  of  a  bank  is  the  agent  of  the 
corporation.  BUM  v.  Fira  National  Bank,  09  Penn.  St.  419;  CaldweU  v. 
NaUanal  Mohatok  Valley  Bank,  64  Barb.  888.  '  The  bank  will  also  be  bound 
by  the  acts  of  the  cashier,  if  the  directors,  either  through  inattention  or  other- 
wise, suffer  the  cashier  to  pursue  a  particular  line  of  conduct  for  a  considerable 
period,  without  objection.'  Id.  '  He  is  the  general  manager,  and  unless  his 
operations  are  restricted  by  the  directors,  he  is  for  many  purposes  looked  upon 
by  the  law,  and  is  treated  as  if  he  was  the  whole  body,  whom  he  has  power  to 
bind  even  by  his  tortious  acts.'  Grant  on  Banking,  518.  '  The  cashier  is  the 
financial  officer  of  the  bank,  and  his  agreement  in  behalf  of  his  principal  in  all 
matters  relating  to  its  business  of  discounting  and  banking  are  binding  upon 
it,  to  the  same  extent  as  if  made  by  a  resolution  of  the  board  of  directors.' 
WakefiM  Bank  v.  Truesdell,  55  Barb.  603.  Directors  will  not  be  heard  to  say 
that  they  were  ignorant  of  facts,  '  the  existence  of  which  is  shown  by  the  ledg- 
ers, books,  accounts,  correspondence,  etc.,  of  the  bank,  and  which  would  have 
come  to  their  knowledge  but  for  the  gross  neglect  or  inattention.'  United  80 
dety  of  Shakers  v.  Underwood,  9  Bush,  611;  s.  c,  21  Am.  Rep.  214.  DeCoIyar 
in  his  work  on  Guaranties  and  Principal  and  Surety,  at  page  434,  says:  *  It 
also  appears  that  where  one  gives  security  for  the  conduct  of  another  in  a  cer- 
tain office,  which  brings  him  in  contact  with  other  persons  also  in  the  office* 
he  has  a  right  to  expect    that    these  persons  will,    in  all   things   affect- 
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ing  the  suretj,  oondact  themaelyes  according  to  law  and  discharge  their  duties.' 
This  is  the  precise  language  of  Lord  Bbouoham  in  Maeiaggart  ▼.  Waisan,  8 
€.  &  F.  525. 

"  The  same  doctrine  is  recognised  in  Meir  ▼.  Hardie,  6  Shaw  &  Dunlop,  846, 
and  in  the  Pm^  y.  Jansan,  7  Johns.  882,  it  is  said:  'The  security  had  a  right 
to  lookXo  the  provisions  of  this  statute,  and  to  calculate  his  liabilitj  on  the 
presumption  that  the  duties  enjoined  on  these  public  officers  would  be  faith- 
fully and  punctually  discharged.  •  •  *  There  can  be  no  doubt  that  the 
plaintifCs  are  chargeable  with  the  consequences  of  the  neglect  or  breach  of 
duty  of  their  agents  or  public  officers  intrusted  with  this  business.' 

*'  The  book-keeper  in  the  case  at  bar,  as  to  those  overdrafts,  stood  as  a  debtor 
to  the  bank,  the  same  as  the  numerous  other  depositors  with  the  bank,  whose 
accounts  were  overdrawn.  Oan  it  make  any  difference,  that  instead  of  using 
a  formal  check,  he  drew  the  money  on  tickets,  which  though  not  in  form  were 
in  substance  checks,  and  this  with  the  knowledge  and  aoquiesoenoe  of  the 
csshierT" 

BMWaieriawn F^ In9.  Oo.  v.  Smmtrnt,  181  Mass.  86;  s.  C,  41  Am.  Bep.  198. 


FiBBElirBAOH  y.   TUKKEB. 

fB6  Mo.  41S.) 

Municipal  ecTpcraiiani — rigJU  to  abdUih  wdU  in  i§rdsi$, 

A  dty  may  abolish  wells  in  its  streets,  as  a  sanitary  measure,  without  compen- 
sation to  lot  owners. 

m 

SUIT  for  injunction.     The  opinion  states  the  case.    The  defend- 
ant had  judgment  below. 

F.  T,  Ledergerber  and  Louis  Ooitschalk,  for  appellant. 
Lwerett  Bell,  respondents. 

Black,  J.  This  was  a  suit  to  enjoin  the  defendants  from  filling 
up  wells  in  the  streets  of  St.  Louis.  A  temporary  injunction  was 
denied,  and  the  petition  dismissed. 

The  plaintiffs  are  resident  tax  payers  and  commenced  the  suit  for 
themselves^  and  all  other  persons  similarly  situated.  They  allege 
that  some  of  the  plaintiffs  and  many  other  persons,  owners  of  dif- 
ferent parcels  of  real  estate,  with  the  consent  of  the  city,  express  or 
implied,  dug  wells  on  their  respective  parcels  of  property,  and  in 
the  sidewalks,  and  furnished  the  same  with  pumps,  etc.    That 
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some  of  the  wells  have  been  in  use  for  twenty-five  yeais,  are  per- 
manent structures,  maintained  at  great  expense  by  the  owners,  and 
furnish  healthy  and  wholesome  water.  That  the  city  of  St  Louia 
passed  an  ordinance,  the  second  section  of  which  is  as  follows: 

**  Section  2.  All  wells,  located  in  any  of  the  streets,  ayenues  or 
alleys  of  this  city,  in  which  the  public  water  pipe  is  laid,  and  which 
shall  be  found  by  the  board  of  health  to  contain  six  or  more  grains 
of  chlorine  to  a  gallon  of  water,  are  hereby  abolished,  and  the  street 
commissioner  is  hereby  directed  to  cause  the  same  to  be  filled  up 
within  ninety  days  after  the  passage  of  this  ordinance,  and  the  cost 
of  such  work  shall  be  paid  out  of  the  city  treasury; ''  and  that  the 
defendants  are  about,  and  are  in  fact  filling  up  the  wells  in  pursu* 
ance  of  that  ordinance. 

It  is  claimed  that  each  of  the  owners  had  a  property  right  in  his 
well,  which  cannot  be  taken  away,  destroyed  or  interfered  with  un- 
til just  compensation  is  made  therefor,  and  for  this  reason  the  or- 
dinance  is  void  and  that  the  city  has  no  right  to  appropriate  the 
public  funds  for  the  purpose  of  filling  them  up.  Much  has  been 
said  with  respect  to  the  nature  of  the  ownership  of  the  property  oc* 
cupied  by  the  streets.  The  allegations  of  the  petition  in  this  re- 
gard are  general  only.  Whether  the  streets  were  acquired  by  a 
statutory  plat,  by  condemnation,  or  by  common-law  dedication, 
pne  or  iJl,  we  are  not  informed.  It  has  been  held,  in  this  State, 
that  a  lot  owner  has  a  property  right  in  the  street.  Lackland  r. 
North  Mo.  Ry.  Co.,  31  Mo.  180;  Hannibal  Bridge  Co.  y.  Sckau* 
iacheVy  57  Mo.  584.  And  this  too  though  the  dedication  was  by 
the  way  of  a  statutory  plat.  Rutherford  v.  Taylor,  38  Mo.  315; 
Price  V.  Thompson,  48  Mo.  361;  Thurston  v.  City  of  St.  Joseph, 
51  Mo.  512;  8.  c,  11  Am.  Bep.  463.  This  case,  though  overruled 
in  other  respects,  has  not  been  in  that  under  consideration.  We 
do  not  regard  it  at  all  essential  to  enter  into  a  more  minute  con- 
sideration of  the  character  and  extent  of  such  rights  in  this  case. 
It  would  be  difficult  so  to  do  on  the  general  statements  of  the  peti- 
tion. Howeyer  the  streets  may  have  been  acquired,  the  property 
cannot  be  again  resumed  by  those  making  the  dedication.  There 
js  no  claim  here  that  there  was  any  express  reservation,  and  cer- 
cainly  there  can  be  none  in  the  abutting  property  owners,  incon* 
sistent  with  the  public  use  to  which  the  property  was  appropriated. 

If  these  wells  were  being  filled  up  to  accommodate  the  public 
travel  on  the  streets  there  could  be  no  question  of  the  right  of  the 
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city  SO  to  do.  Indeed  the  city  cannot  permanently  contract  away 
the  streets  and  wharves  for  private  purposes.  Belcher  Sugar  Re- 
fining Co.  v.  SL  Louis  Grain  Elevator  Co^  82  Mo.  121.  But  this 
section  of  the  ordinance,  by  itself,  or  in  connection  with  the  other 
sections,  shows  plainly  thac  the  wells  are  not  being  filled  because 
they  obstruct  the  streets,  but  as  a  sanitary  measure.  May  the  city 
do  this?  The  legislature  represents  the  public  at  large,  and  has 
paramount  authority  over  all  public  highways,  no  matter  how  ac- 
quired. This  authority  may  be,  and  is,  to  a  large  extent,  delegated 
to  the  city  of  St.  Louis  over  the  streets  therein.  The  power  to 
regulate  the  use  is  not  limited  to  a  mere  right  of  way,  but  it  ex- 
tends to  all  beneficial  uses  which  the  public  good  and  convenience 
may,  from  time  to  time,  require,  as  for  laying  gas,  water  and 
sewer  pipes,  and  the  like.  New  uses  are  constantly  arising.  All 
these,  and  many  others,  may  be  made  of  the  streets  without  the 
consent  of  the  lot  owners.  Private  rights  must  yield  to  them. 
Dill,  on  Mun.  Corp.  (3d  ed.),  §  690.  So  too  the  local  authori- 
ties may  build  reservoirs  and  cisterns  in  the  streets.  West  v.  Ban- 
croft, 32  Vt.  367.  All  these  uses  are  to  be  regarded  as  included  in 
the  original  appropriation,  and  it  will  not  do  to  curtail  the  legisla- 
tive powers  in  these  respects. 

In  addition  to  the  power  to  open,  vacate,  widen,  extend,  pave, 
repair  and  regulate,  the  use  of  all  the  streets,  avenues,  sidewalks, 
alleys,  wharves,  public  grounds  and  squares,  the  mayor  and  muni« 
cipal  assembly  are  authorized  by  ordinance  to  establish  and  main- 
tain a  sanitary  system,  to  establish  and  enforce  quarantine  laws,  to 
secure  the  general  health  of  the  inhabitants  by  any  measures  nec- 
essary to  declare,  prevent  and  abate  nuisances  on  public  and  pri- 
vate property,  and  finally  to  pass  all  such  ordinances  as  may  bo  ex- 
pedient in  maintaining  the  peace,  good  government,  health  and 
welfare  of  the  city.  2  R.  S.,  p.  1585.  None  of  the  objects  sought 
to  be  secured  by  municipal  government  are  of  more  importance 
than  the  health  of  the  inhabitants,  and  hence  to  that  end  we  find 
such  extensive  powers  conferred  upon  the  defendant.  It  would  be 
strange  to  say  that  the  city  may  not  go  as  far  in  the  control  of  its 
streets,  and  the  removal  of  objectionable  structures  therein,  for  the 
protection  of  the  public  health,  as  it  may  in  matters  of  mere  con- 
venience to  thejnhabitants.  The  statement  in  the  petition  is  that 
these  wells  were  constructed  with  the  consent,  express  or  implied 
of  the  city.     This,  at  most,  can  only  be  construed  to  be  a  license 
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revocable  at  will.  We  must  hold  that  this  ordinaDce  was  pasaeil  in 
the  legitimate  exercise  of  the  powers  conferred  upon  the  defendant. 
The  courts  ought  not  to  interfere  with  municipal  bodies  in  the 
legitimate  exercise  of  those  powers  by  which  the  peace,  health  and 
comfort  of  the  inhabitants  are  secured*  Weil  v.  Bicord,  24  N.  J. 
Eq.  169. 

It  stands  to  reason  that  water  percolating  thorough  the  earth 
from  streets,  alleys,  yaulte,  etc.,  must  be  more  or  less  unwholesome. 
As  these  wells  are  on  public  property,  and  the  right  to  maintain 
them  depends  upon  a  license  from  the  city,  the  roTocation  of  which 
is  within  the  legitimate  powers  of  the  city  government,  we  hold  the 
ordinaiice  to  be  valid,  and  that  it  operated  as  a  revocation  of  the 
license  to  construct  these  wells,  whether  the  license  was  express  or 
implied.  It  must  follow  that  the  plaintiffs  are  not  entitled  to 
compensation. 

As  to  the  power  to  fill  up  the  wells  at  the  public  expense,  we  find 
nothing  in  the  many  provisions  of  the  scheme  and  chaarter  referred 
to  which  prevents  it  from  so  doing. 

All  concur.  Judgment  affirmed. 


w  Tbikblh  y.  Fostbb. 

(87  Mo.  40.) 

LiM  and  dander — charge  of  lareeny  offioBtwree, 

In  an  action  for  slander  the  complaint  alleged  that  the  defendant  aocosed  the 
plaintiff  of  being  a  thief.  The  answer  admitted  the  speaking  of  the  worda, 
bat  denied  malice,  and  averred  that  he  believed  the  cliarge  to  be  tme,  and 
averred  that  the  defendant  had  bought  a  farm  of  the  plaintiff,  and  that  the 
plaintiff  afterward  unlawfally  entered  thereon  and  converted  certain  fiztarea 
"  and  other  things  belonging  to  the  defendant,  by  reason  of  the  purchase 
aforesaid/'  to  his  own  use.  HM,  that  the  answer  did  not  set  forth  a  com* 
plete  defense. 

SLANDER.    The  opinion  states  the  case.    The  defendant  had 
judgment  below. 

Reed  dk  Hall  and  W.  T.  McCamie,  for  appellant. 

Hollis  d  Wiley y  for  respondent. 
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Henby,  0.  J.  This  is  an  action  of  slander,  in  which  the  words 
alleged  to  have  been  spoken  by  defendant  of  the  plaintiff  are  the 
following:    **  He  is  a  thief;  he  is  a  d— d  thief." 

In  his  answer,  defendant  admitted  the  speaking  of  the  words, 
bnt  denied  that  they  were  spoken  falsely  and  maliciously  for  the 
purpose  o^slandering  the  plaintiff*,  bat  because  he  believed  that 
plaintiff  had  been  guilty  of  sealing  his  property.  For  a  more  spe- 
cific answer,  he  states  that  he  purchased  of  plaintiff  a  farm  in 
Randolph  county,  and  plaintiff  delivered  to  him  possession  thereof, 
and  prior  to  the  speaking  of  said  words,  **  the  plaintiff  unlawfully, 
and  without  the  knowledge  or  consent  of  defendant,  entered  upon 
said  land,  and  by  force,  took  and  carried  away  and  converted  to  his 
own  use,  fixtures  belonging  to  said  land,  and  the  property  of  de- 
fendant and  then  in  defendant's  possession,  to-wit:  one  sidewalk, 
running  from  the  dwelling-house  on  said  premises  to  the  privy; 
also  a  brick  mound,  built  up  in  the  front  yard  of  said  premises  for 
flowers;  also  two  large  grain  bins  or  cribs,  which  were  located  in, 
and  a  part  of  the  bam  on  said  premises,  used  for  holding  grain 
raised  upon  said  farm;  also  a  lot  of  manure  and  other  things  be- 
longing to  defendant  by  reason  of  the  purchase  aforesaid  and  of 
great  value.'' 

To  this  plaintiff  filed  a  replication,  denying  the  facts  alleged. 
On  trial  of  the  cause  there  was  a  verdict  and  judgment  for  defend- 
ant, from  which  plaintiff  has  appealed. 

The  answer  is  ingeniously  framed,  and  it  is  difficult  to  say  exactly 
what  are  the  issues  it  presents.  It  is  not  a  plea  of  justification.  It 
admits  the  speaking  of  the  words,  but  does  not  allege  their  truth, 
bnt  as  we  construe  it,  admits  that  they  were  not  true  and  states  as 
an  excuse  for  uttering  them,  certain  facts  which  led  defendant  to 
believe  that  they  were  true  when  uttered.  It  is  not  a  plea  of  justi- 
fication, but  only  in  mitigation.  If  words  spoken  amount  of  them- 
selves to  a  charge  of  larceny,  yet  if  accompanied  with  a  specifica- 
tion of  acts  upon  which  the  charge  is  based,  which  show  that  no 
such  crime  was  committed,  the  party  of  whom  the  words  were 
spoken  has  no  cause  of  action*  As  if  the  words  relate  to  the  tak- 
ing of  property  not  a  subject  of  larceny,  they  will  not  be  actiona- 
ble. Og^  V.  Rihy^  14  N.  J.  L.186;  Upliam  v.  Dickinson,  50  111. 
97;  Carmichael  v.  Shiel,  21  Ind.  6Q;  Allen  v.  Ilillman,  12  Pick. 
101;  Hall  V.  Adkins^  59  Mo.  146.  But  if  some  of  the  property 
alleged  to  have  been  stolen  was  the  subject  of  larceny  the  action 
Vol.  LVI  —  56 
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may  be  maintained.  As  if  A.  shoald  say  of  B.  that  he  stole  an  acre 
of  land  and  a  horse,  the  property  of  A. 

In  his  answer  defendant  alleges  that  certain  fixtures  were  taken 
by  plaintiff  from  his  farm,  ^'and  other  things  belonging  to  the 
defendant,  by  reason  of  the  purchase  aforesaid.''  If  the  defendant 
meant  to  excuse  and  not  merely  to  mitigate  the  damages  for  speak* 
ing  the  words,  the  answer  should  have  been  specific,  and  alleged 
with  precision  the  facts  which  excused  him.  If  the  other  things, 
which  it  is  alleged  plaintiff  took,  were  fixtures,  it  should  have  been 
stated  expressly,  so  that  upon  the  face  of  the  answer  the  facta 
stated  would  show  that  no  larceny  was  committed  by  plaintiff. 
The  court  erred  in  treating  the  answer  as  stating  a  complete 
defense  to  the  action. 

It  was  also  error  to  refuse  the  instruction  asked  by  plaintiff  to 
the  effect  that  in  order  to  excuse  the  speaking  of  the  words  de- 
fendant should  show  that  to  every  one  to  whom  he  uttered  them 
he  stated  the  facts  upon  which  he  based  the  charge.  If  he  spoke 
the  words  to  ten  men,  and  only  made  the  explanation  to  nine  of 
them,  the  explanation  to  the  nine  did  not  excuse  the  utterance  of 
the  words  to  the  tenth  man.  That  he  explained  to  nine  would  be 
admissible  in  mitigation,  but  not  as  a  defeQse  to  the  action.  Miti- 
gating circumstances,  under  our  statute,  section  3553,  may  be 
pleaded,  and  are  ^'  admissible  in  evidence  to  reduce  the  amount  of 
damages,"  but  not  to  defeat  the  action.  Ball  v.  Adkina,  59  Mo. 
148,  is  not  in  conflict  with  the  views  above  expressed.  There  the 
property  alleged  to  have  been  stolen  by  plaintiff  was  not  the  sub- 
ject of  larceny,  and  the  court,  Hough,  J.,  said:  ''  But  if  the  de- 
fendant honestly  believed  that  the  facts  *  *  *  constituted 
larceny,  and  so  believing,  and  without  malice,  uttered  the  words 
only  to  those  to  whom  he  communicated  the  facts,  •  *  *  thus 
sending  an  antidote  along  with  the  i)oison,  and  showing  a  mistaken 
view  of  the  law,  rather  than  a  malicious  purpose,  the  plaintiff  can- 
not recover." 

Evidence  of  defendant's  condition  in  life,and  circumstances,  was 
admissible.    Buckley  v.  Knapp,  48  Mo.  162,  and  cases  cited. 

Judgment  reversed  and  cause  remanded. 

All  concur. 
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IRmioiptU  eorporatiant — nuitanee — dangeraui  ioaU. 

The  bride  walla  of  a  burned  building  standing  on  private  property  on  the  line- 
of  a  dtj  street,  and  so  unstable  as  to  be  dangerous  to  passers  on  the  side* 
walk,  were  blown  upon  and  cmslied  a  house  on  an  adjoining  lot,  and  killed 
a  child  yisiting  in  the  house  at  the  time.    The  walls  had  been  standing  in. 

'  that  condition  for  several  months.  The  mother  of  the  child  sued  the  dtjr 
for  damages.    BM,  not  maintainable.    (See  note,  p,  446.) 

ACTION  for  death  of  plaintifTs  child  by  negligence.     The^ 
opinion  states  the  case.  The  plaintiff  had  judgment  below. 

Wash.  Adams  and  B.  H.  Field,  for  appellant. 

0.  0.  Tichenor,  for  respondent. 

Black,  J.  The  plaintiff  sned  the  defendant  becanse  of  th& 
death  of  her  danghter,  a  child  of  fourteen  years  of  age,  occasioned 
by  the  falling  of  the  brick  walls  of  a  burned  building,  which  stood 
upon  private  property,  but  on  the  line  of  the  street. 

The  evidence  shows  that  the  northern  portion  of  the  walls  had 
been  left  standing  for  two  or  three  months  after  the  fire,  and  were 
so  unstable  as  to  be  dangerous  to  persons  passing  on  the  sidewalk, 
and  to  the  occupants  of  a  small  house  situated  some  ten  feet  to  the 
north,  which  also  stood  on  private  property  and  on  a  line  with  the 
sidewalk.  At  the  time  of  the  accident,  the  little  girl  was  visiting 
the  occupants  of  this  house;  the  wind  was  quite  a  gale.  The  walls 
fell  upon  the  house  and  into  the  street,  crushing  the  house.  Th& 
girl  was  found  near  to  or  on  the  sidewalk,  though  the  pleadings 
admit  she  was  in  the  house  when  killed,  probably  having  been 
attracted  to  the  front  part  ot  the  building  by  a  passing  funeral  pro- 
cession. The  defendant  had  ample  notice  of  the  condition  of  the 
walls  before  the  accident.  If  the  defendant  is  liable  at  all,  it  is  for 
a  Mlure  to  put  in  force  and  execution  its  charter  powers  relating 
to  either  streets  or  the  abatement  of  nuisances. 

1.  It  is  the  duty  of  the  defendant  to  keep  its  streets  in  a  reason- 
ably safe  condition  for  persons  travelling  thereon.  Welsh  v.  (Xly  of 
St.   Louis,  73  Mo.  71;  RusseU  v.   Columbia,  74  Mo.  490.     Tho 
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authorities  are  quite  uniform  in  the  middle  and  western  States  that 
for  a  neglect  in  this  respect,  the  city  is  liable  to  the  injured  party 
without  any  express  statute  creating  such  liability.  It  is  true  the 
duty  in  this  respect,  so  far  as  travellers  are  concerned,  is  one  of  a 
public  character,  and  generally  municipal  corporations  are  not 
answerable  in  actions  of  tort  for  the  non-execution  of  powers  of 
that  character.  But  the  liability  for  a  failure  to  keep  the  streets 
in  a  reasonably  safe  condition,  it  is  generally  said  arises  by  implica- 
tion from  the  nature  of  the  subject,*  and  the  vast  powers  conferred 
upon  such  corporations,  including  the  exclusive  control  of  the 
streets.  This  obligation  is  not  limited  to  defects  existing  in  the 
streets;  dangerous  ditches  and  excavations  by  the  side  of  the  high- 
ways must  be  guarded,  and  after  notice  of  such  defects  the  city 
wiU  be  liable  for  injuries  to  travellers  using  ordinary  care,  caosed 
by  the  neglect  to  put  up  barriers.  BasseU  v.  City  of  SL  Joseph,  53 
Mo.  290;  Hatpin  v.  City  of  Kansas,  76  Mo.  335.  The  same  prin- 
ciple applies  to  an  unsafe  wall  standing  by  the  side  of  the  street 
Parker  v.  City  of  Macon,  39  Ga.  729. 

But  in  whose  favor  does  this  liability  exist?  Olearly  to  those 
making  proper  use  of  the  street  at  the  time  of  the  injury.  In  the 
case  last  cited,  the  plaintiff  was  upon  the  street  engaged  in  his 
business,  when  injured  by  the  falling  wall.  In  the  Bassett  case  the 
duty  of  the  city  is  carefully  confined  to  those  using  the  highway  as 
such.  Here  the  deceased  was  not  using  the  street  for  any  purpose, 
and  hence  there  could  be  no  duty  owing  to  her  from  the  defendant, 
because  of  the  defendant's  duty  with  respect  to  the  streets.  We 
think  it  must  follow  that  there  can  be  no  recovery  for  any  neglect 
in  this  respect 

2.  As  to  persons  not  using  the  street,  was  the  city  bound  to 
abate  the  nuisance,  and  is  it  liable  for  a  failure  so  to  do?  The  de- 
fendant, by  its  charter,  has  i)ower  by  ordinance  to  define  what 
shall  be  a  nuisance;  to  prevent,  abate  and  remove  nuisances;  and 
to  punish  the  authors  thereof.  The  ordinance  read  in  evidence 
includes  within  its  definition  structures  like  the  walls  in  question. 
It  declares  that  all  persons  causing  or  keeping  a  nuisance  shall  be 
guilty  of  a  misdemeanor,  and  punished  by  a  fine,  and  if  the  nuis- 
ance exists  at  the  time  of  the  trial,  the  recorder  shall  direct  the 
marshal  to  abate  the  same  and  report  the  costs  which  are  adjudged 
to  be  paid  by  the  defendant.  It  is  also  made  the  duty  of  the  mar- 
shal and  public  officers  to  report  alt  nuisances,  and  any  person  may 
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also  make  fche  complaiiit  and  pat  the  machinery  of  the  law  in 
operation.  This  is  not  a  nnisance  created  by  the  city  in  the  prose- 
cution of  some  public  work^  nor  a  nuisance  by  it  suffered  to  exist 
on  corporate  property,  or  on  property  over  which  it  has  exclusive 
control,  so  that  the  question  for  decision  narrows  itself  to  this,  is 
the  defendant  liable  for  a  failure  on  the  part  of  the  public  officers 
to  put  the  provisions  of  the  ordinance  in  force? 

Many,  if  not  most  of  the  powers  conferred  upon  municipal  cor- 
porations are  of  a  public  character,  for  the  non-execution  of  which 
the  corporation  is  not  liable  in  damages.  Murtaugh  v.  SL  Louis, 
44  Mo.  479.  Others  are  of  a  private  character,  for  the  non-per- 
formance of  which  the  city  is  liable,  the  same  as  a  private  corpora- 
tion engaged  in  a  like  enterprise.  Again  cities  are  answerable  to 
others  for  a  wrong,  which  consists  in  a  neglect  to  perform  an  abso- 
lute, as  distinguished  from  a  legislative,  judicial  or  discretionary 
duty.  Now  it  cannot  be  said  that  a  failure  to  prosecute  the  owner 
of  the  property  upon  which  the  walls  stood,  and  to  remove  them, 
was  a  neglect  to  execute  any  of  the  powers  conferred  upon  the 
defendant  for  private  purposes.  Nor  does  the  charter  of  any 
statute  make  it  the  absolute  duty  of  the  city  to  enforce  these 
charter  powers,  or  this  ordinance  passed  pursuant  thereto.  Neither 
is  there  any  thing  in  the  charter  from  which  we  can  say  such 
an  obligation  arises  by  implication.  Cities  are  not  bound 
to  see  that  all  of  their  laws  are  enforced.  Dill.  Mun.  Corp. 
(3d  ed.),  §  950.  Such  an  obligation,  as  to  the  enforcement  of  laws, 
has  never  been  assumed  by  our  governments.  National,  State  or 
municipal.  The  ordinance  in  question  does  not  partake  of  the  na- 
ture of  a  contract,  but  it  is  a  part  of  the  laws  passed  for  the  good 
government  of  the  inhabitants  of  the  city.  The  city  is  no  more 
liable  for  its  non-execution  than  would  be  the  county,  if  the  ordi- 
nance were  a  State  statute,  and  its  enforcement  left  to  the  county 
officers  and  inhabitants.  Hence  it  has  often  been  held  that  a  muni- 
cipal corporation  is  not  liable  in  damages  for  a  failure  to  abate  a 
nuisance  existing  upon  private  property,  and  not  created  by  its 
agents,  though  is  has  the  power  so  to  do.  Davis  v.  City  of  Mont- 
gomery, 51  Ala.  138;  s.  o.,  23  Am.  Bep.  545;  Levy  v.  City  of  New 
York,  1  Sandf.  465;  ffewison  v.  Oity  of  New  Haven,  37  Conn.  475; 
8.  c,  9  Am.  Eep.  342;  Armstrong  v.  City  of  Brunswick,  79  Mo. 
310.  There  is  no  material  difference  between  the  case  last  cited 
and  that  branch  of  this  case  now  under  consideration. 
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When  the  case  was  here  before  on  demurrer  to  the  petition  it 
was  ruled  that  it  stated  a  cause  of  action.  69  Mo.  102;  8.  c,  33 
Am.  Bep.  491.  The  petition  then  and  now  pleaded  the  ordinance 
only  so  far  as  to  show  that  these  walls  were  a  nuisance  within  its 
definition,  with  an  allegation  **  that  it  is  defendant's  duty  to  abate 
M  nuisances  within  its  limits  of  a  character  dangerous  to  the  pub- 
lic/' The  remainder  of  the  ordinance  was  not  before  the  court 
Full  force  was  given  to  the  general  allegation  of  duty  to  abate  nui* 
43ances.     The  charter  furnishes  no  evidence  of  such  duty. 

The  difference  between  the  case  as  it  was  treated  and  considered, 
on  the  petition,  and  as  it  now  stands  on  the  evidence,  may  account 
in  part  for  the  difference  in  the  result.  But  the  rules  of  law,  as 
then  stated  with  respect  to  this  class  of  nuisances,  cannot  be  reoon* 
oiled  with  the  principles  asserted  in  the  Armstrong  case,  nor  with 
the  conclusion  here  reached,  and  the  opinion  then  filed  will  be  re- 
garded as  overruled.  The  Circuit  Court  should  have  directed  a  verdict 
for  the  defendant  on  the  pleadings  and  evidence.  We  need  not 
oonsider  the  instructions  therefore  in  detail. 

All  concur.  Judgment  raver wd. 

NoTB  BT THB  Bbfobtbb. — ^In  Orogon  ▼.  Broadtooff  Foundrjf  Co.,  87  Mo.  821, 
A  lecoveij  against  a  dtj  was  sustained  in  precisely  similar  ciioomstanoes,  ex 
cept  that  the  child  was  playing  in  the  street  at  the  time. 
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an  MO.U7.) 

IfegUgenee — eantribtitorg  — fire  on  land  — -  leaning  ttubbU, 

In  an  action  against  a  railway  company  for  negligently  allowing  fire  to  escape 
from  its  locomotive  engine  and  destroy  plalntifEs'  crops,  it  is  no  defense  that 
the  plalntifE  allowed  grass  and  stubble  to  remain  on  his  field  adjoining  the 
railway.* 

ACTION  for  negligently  burning  crops.     The  opinion  states  the 
case.     The  plaintiff  had  judgment  below. 

•  See  to  same  effect,  LauimUe,  etc.,  B.  Co.  ▼.  Biehardeon  (66  Ind.  48),  82  Am. 
Bep.  94;  PiUtimrgh,  etc.,  B,  Co,  ▼.  Jones {dfi  Ind.  496),  44  Am.  Rep.  884;  Bich- 
mond,  etc.,  B.  Co.  v.  Medley  (75  Va.  499),  40  Am.  Rep.  784;  Kaibfleiech ▼.  Long 
Jtdtind  B.  Co.  (102  N.  Y,  520),  65  Am.  Rep.  882.  Contra :  Murphy  y.  Chic.,  etc.. 
By.  Co.  (45  W  is.  222),  80  Am.  Rep.  721. 
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John  CfDayy  for  appellant. 
Ooodit  S  Cravens f  for  respondent. 

Black,  J.  In  November,  1880,  a  fire  started  on  the  right  of 
way  of  the  defendant,  and  thence  spread  to  plaintifPs  stubble  field, 
which  adjoined  the  railroad,  and  thence  continued  to  his  cornfield, 
destroying  his  stacks  or  ricks  of  unthreshed  wheat  and  oats,  and 
ten  or  fifteen  acres  of  com  on  the  stalk.  For  the  damage  thus 
done  he  sues  the  defendant,  and  alleges  that  through  the  negli- 
gence of  defendant's  seirants  it  suffered  the  right  of  way  to  become 
covered  with  dry  grass,  etc.,  and  negligently  permitted  fire  to  escape 
from  one  of  its  locomotives,  by  reason  of  all  of  which  the  property 
was  destroyed. 

[Omitting  other  points.] 

The  defendant  asked,  and  the  court  refused  to  give  the  follow- 
ing instruction:  '^  That  if  the  jury  find  from  the  evidence  that  the 
plaintiff  stacked  his  wheat  and  oats,  and  left  his  com  in  a  field 
through  which  the  track  and  right  of  way  of  the  defendant  run 
and  left  his  stacks  and  corn  surrounded  by  dry  grass,  weeds,  stub- 
ble and  other  combustible  matter  in  time  of  drouth,  which  dry 
grass,  weeds,  stubble  and  other  combustible  matter,  extended  from 
«aid  stacks  and  com  to  the  right  of  way  and  track  of  defendant, 
and  that  plaintiff  did  not  plow  around  his  stacks  of  corn  or  burn 
the  dry  grass,  weeds,  stubble  or  other  combustible  matter  around  tbe« 
flame,  or  take  such  other  precaution  to  protect  his  property  from  fire, 
as  a  prudent  man  would  ordinarily  take  to  protect  his  property,  simi- 
larly situated,  from  fire,  and  that  leaving  his  property  so  exposed 
contributed  directly  to  plaintiff's  loss,  he  cannot  recover." 

On  the  one  hand  the  evidence  tended  to  show  that  the  defend- 
ant's right  of  way  had  become  foul  with  dry  grass,  cut  and  dry 
briars  and  brush,  forming  combustible  matter  up  to  the  ends  of 
the  ties.  There  was  a  strip  of  blue  grass  four  or  five  feet  wide  at 
the  outer  edge  of  the  right  of  way  where  there  had  been  a  worm 
fence,  but  at  the  time  of  the  fire  the  fence  was  of  wire.  On  the 
other  hand,  plaintiff's  field,  to  which  the  fire  from  the  nght  of 
way  first  communicated,  was  a  wheat  stubble  field,  and  in  which 
fox  tail  and  other  grasses  had  grown  up  since  harvest.  The  field 
had  been  pastured  some  with  calves  and  sheep.  The  stacks  of 
gn^n  ^  ere  not  fenced,  but  were  nearly  a  quarter  of  a  mile  from  the 
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rdilroad.  Plaintiff  bad  not  plowed  around  the  field,  nor  had  he 
run  farrows  around  the  stacks.  It  is  on  this  evidence  the  refused 
instruction  was  asked. 

In  Smith  Y.  By,  Co,,  37  Mo.  287,  there  was  evidence  tending  to 
show  that  a  windrow  of  dry  grass  and  weeds  had  been  blown  up 
against  some  trees  on  the  edge  of  plaintiff's  land.  It  was  said  there 
that  an  instruction  on  contributorj  negligence  might  well  have 
been  given,  and  in  the  same  connection  it  was  also  said:  "  But  in 
this  we  would  not  be  understood  as  saying  that  the  plaintiff  could 
be  charged  with  negligence  in  not  keeping  down  grass  in  his  or- 
chard." In  Fitch  V.  Pacific  By.  Co.y  45  Mo.  322,  there  was  evi- 
dence to  the  effect  that  dead  and  dry  grass,  easily  ignited,  and  of 
that  year's  growth,  was  allowed  to  remain  in  the  plaintiff's  field, 
and  it  was  held  this  was  too  remote  to  found  a  defense  of  contri- 
butory negligence  upon,  where  the  fire  started  by  reason  of  negli- 
gence of  defendant  in  suffering  sparks  and  cinders  to  escape  from 
the  smoke  stack.  The  doctrine  of  that  case  was  approved  in  Les- 
ter  V.  By.  Co,,  60  Mo.  265,  as  we  understand  that  case,  and  was 
certainly,  in  terms,  approved  in  Coates  v.  M.^  K.  £  T.  By.  Co.,  61 
Mo.  38.  In  the  last  case  plaintiff  had  suffered  shavings  to  lie 
around  his  house,  which  was  under  construction  and  situated  100 
feet  from  the  road  and  in  a  village.  Under  these  circumstances  it 
was  held  that  the  question  of  contributory  negligence  on  the  part 
of  the  plaintiff  should  have  been  submitted  to  the  jury;  even  there 
<it  is  said  the  main  question  grew  out  of  other  instructions. 

I  understand  Palmer  v.  Mo*  Pac.  By.  Co  ,  76  Mo.  217,  to  be  in 
the  line  of  Fitch  v.  Pacific  By.  Co.,  on  the  question  now  under 
consideration.  Uuder  the  instructions  given  in  the  case  at  bar  the 
jury  must  have  found  that  defendant  was  guilty  of  negligence  in 
permitting  fire  to  escape  from  the  engine.  This  being  so,  under 
the  decisions  before  noted,  it  was  no  defense  that  the  natural  growth 
of  grass  and  stubble  were  permitted  to  remain  on  the  plaintiff's 
field,  and  especially  is  this  so  when  there  is  not  a  particle  of  evi- 
dence going  to  show  that  this  was  out  of  the  usual  course  of  hus- 
bandry. The  railroad  has  the  power  to  acquire  and  condemn  a 
right  of  way  of  a  width  more  than  sufficient  for  a  mere  road  bed. 
It  must  have,  and  has,  the  right  to  use  fire  in  the  conduct  of  its 
business.  It  should  use  reasonable  diligence  to  the  end  that  its 
engines  are  supplied  with  good  spark  arresters,  and  jirudently  oper- 
ated, and  that  the  right  of  way  is  kept  reasonably  free  from  com- 
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bustible  matter.  If  negligent  in  these  respects  it  is  liable  to  one 
damaged  thereby  who  is  gailtj  of  no  actual  negligence  in  the  use 
of  his  property  contributing  to  the  loss. 

The  use  of  farm  laud  for  the  annual  production  of  crops  thereon 
and  the  usual  incidents  thereto  is  not  negligence  on  the  part  of  tlio 
owner.  If  there  is  no  negligence  on  the  part  of  the  railroad,  and 
still  sparks  do  communicate  to  adjacent  property,  as  is  sometime» 
the  case,  then  the  adjacent  owner  has  no  remedy.  He  uses  his 
property  subject  to  such  casualties.  The  rule  announced  in  Pilvh 
V.  Pacific  Ry.  Co.^  has  the  support  of  the  following  authorities: 
Flynn  v.  Ry.  Co..  40  Cal.  14;  Vaughn  v.  Taff  Vale  Ry.  Co.,  3 
Uurl  &  Norm.  743;  and  6  Hurl.  &  Norm.  679;  iMmon  v.  Ry.  Co.,  38 
N.  J.  L.  5;  s.  c,  20  Am.  Rep.  366;  39  N.  J.  L.  209.  Farmers 
may  cultivate  and  use  their  premises  in  a  manner  customary  among 
farmers,  and  are  not  bound  to  use  unusual  means  to  guard  against 
the  negligence  of  the  railroad  company;  they  are  not  bound  to  ex- 
pect the  company  will  be  guilty  of  negligence.  Philadelphia  and 
Reading  Ry.  Co.  v.  Hendrickson,  80  Penn.  St  182;  8.  c,  21  Am. 
Bep.  97;  Shearman  and  Bedf.  Neg.  (3d  ed.),  §  335.  The  court  prop- 
erly refused  to  give  the  instruction  on  contributory  negligence.  As 
to  this,  Sherwood,  J.,  dissents;  the  other  judges  concur. 

For  the  error  in  excluding  and  admitting  evidence  before  noted, 
the  judgment  is  reversed  and  the  cause  remanded.  The  other 
judges  concuTj  except  as  before  stated. 

Judgment  reversed  and  cause  remanded. 


State  v.  Staib. 


(87  Mo.  968.) 

€Hm4nal  law — evidence  — paper  mrUinff  found  on  prieoner. 
* 

A  man  and  hiB  wife  being  arrested  for  murder,  there  was  found  in  his  pocket- 
book  a  paper  with  the  following  words  in  his  handwriting:  "  Do  you  think 
it  safe  to  kill  tiiem  and  wrap  them  ap  in  the  clothes  and  tell  that  they  went 
off  in  a  boggy."  Held,  that  this  writing  was  competent  evidence  against 
him,  the  proof  tending  to  show  that  he  acted  on  the  suggestion  contained 
therein;  bat  that  it  was  not  competent  as  against  the  wife,  it  not  being 
dkown  by  the  State  when  it  was  written  or  that  she  had  any  knowledge  (I 
it,  and  it  not  being  proved  to  be  a  part  of  the  res  geeta. 
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/^ONYIOTIOJ^  of  murder.     The  opinion  states  the  case. 

E.  0.  Martindale  and  Scott  S  Hoss,  for  appellant. 

B.  O.  Boone,  attorney-general,  and  H.  H.  Blauton,  for  State. 

Black,  J.  The  defendants  were  jointly  indicted  and  tried,  the 
defendant,  Henry  S.  Stair,  for  killing  Jacob  Sewell,  and  Nannettie 
for  being  present,  aiding  and  abetting  in  the  murder.  They  were 
both  found  guilty  and  sentenced  to  be  hanged.  The  eyidence  as 
to  the  killing  is  circumstantial  only.  Jacob  Sewell,  the  deceased, 
was  adyanced  in  years,  and  he  and  his  son  were  camping  near 
Nevada.  They  had  with  them  an  old  and  a  new  wagon,  four  horses 
or  rather  ponies,  a  few  old  plows,  some  bedding,  dishes  and  the 
like.  Defendants  were  for  the  time  Hying  at  Nevada.  Jacob 
Sewell  called  to  see  them,  and  they  yisited  him  and  his  son  at  their 
camp.  Defendants  were  at  the  camp  on  the  night  of  the  5th  of 
August,  1885,  and  on  that  night  Sewell  and  his  son  were  both 
murdered.  Defendants  were  again  at  their  house  that  night ;  dur- 
ing the  night  or  early  in  the  morning  they  drove  the  wagons  and 
teams  by  their  house,  got  some  articles,  and  then  drove  out  from 
Nevada  a  few  miles  and  camped  in  or  near  the  woods  that  day. 
The  bodies  of  the.  deceased  persons  were  found  near  this  camp  in 
the  brush,  covered  up  with  an  old  sack  and  leaves.  The  evidence 
tends  to  show  that  the  dead  bodies  were  dragged  from  the  wagon 
to  the  place  of  deposit.  A  hatchet  with  blood  and  hair  upon  it  and 
some  articles  of  clothing  were  also  found  at  this  same  camping 
ground. 

After  the  arrest  a  knife  was  found  in  Henry  S.  Stair's  coat 
pocket  with  blood  upon  it.  Wounds  were  found  upon  the  head  and 
neck  of  Jacob  Sewell,  one  upon  the  head  having  the  appearance  of 
having  been  made  with  the  pole  of  an  ax,  and  another  upon  the 
neck  which  appeared  to  have  been  made  wi(h  a  knife,  either  of 
which,  it  is  said,  was  a  mortal  wound.  The  defendants  were  arrested 
on  the  seventh  of  the  same  month,  on  the  road,  then  having  the 
horses,  wagons,  etc.,  in  their  possession;  one  wagon  was  covered 
and  in  it  were  found  bloody  articles  of  clothing  and  bedding. 
There  werd  many  more  circumstances  in  proof  which  need  not  be 
detailed. 

[Minor  point  omitted.] 
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When  Henry  S.  Stair  was  arrested,  the  officers  upon  search 
found  in  his  possession  a  pocket-book,  in  which  was  a  paper  writing 
giving  directions  for  caring  ring-bone  and  on  which  were  also 
written  the  following  words:  ''  Do  you  think  it  safe  to  try  to  kill 
them  and  wrap  them  np  in  the  clothes  and  tell  that  they  went  off 
in  buggy."  This  writing  was  read  to  and  inspected  by  the  jurors. 
The  questions  are,  was  it  shown  to  be  in  the  handwriting  of  Henry 
S*  Stair,  and  was  the  paper  properly  admitted  as  evidence  against 
both  or  either  of  the  defendants?  Dr.  Rockwell  was  called  and 
stated  that  he  had  seen  Henry  S.  Stair  write  two  or  three  notes  to 
his  wife  and  had  seen  him  sign  his  name  to  another  one;  and  that 
he  thought  he  could  tell  Stair's  writing.  The  paper  was  then 
handed  to  him,  and  he  said  he  should  judge  it  was  Stair's  writing. 
He  was  not  positive,  but  he  should  judge  it  was  Stair's  from  a  com- 
parison with  his  memory  of  what  Stair  wrote.  All  evidence  of 
handwriting,  except  when  the  witness  saw  the  document  written, 
is  in  its  nature  comparison.  If  the  witness  has  the  proper  knowl- 
edge he  may  declare  his  belief.  One  of  the  modes  of  acquiring 
that  knowledge  is  from  having  seen  the  person  write.  It  is  held 
sufficient  for  this  purpose  that  the  witness  has  seen  the  party  write 
but  once  and  then  only  his  name.  Greenl.  Ev.,  §g  576,  577;  8Me 
T.  Scott,  45  Mo.  303.  The  proof  was  sufficient  to  let  the  paper  go 
to  the  jury. 

Unanswered  letters  of  other  persons,  found  in  the  possession  of 
the  accused,  and  not  shown  to  have  been  acted  upon  by  him,  are 
not  evidence  against  him.  Whart.  Oriin.  Ev.,  g  682,  and  cases 
cited.  But  where  the  defendant  was  indicted  for  larceny  of  a 
negro,  the  State  read  in  evidence  properly,  it  was  held,  a  pencil 
memorandum  found  in  the  defendant's  pocket-book  when  arrested, 
with  the  names  of  the  owners  of  the  slave  written  thereon.  We 
do  not  say  here,  as  was  said  there,  that  the  memorandum  could  be 
read  without  proof  of  the  handwriting.  The  writing  here  in  ques- 
tion was,  as  we  must  take  it,  in  the  handwriting  of  Henry  S.  Stair 
and  apparently  addressed  to  some  one  not  named.  While  it  does 
not  appear  when  it  was  made,  still  it  was  his  own  statement,  and 
the  evidence  in  the  case  tends  to  show  that  he  at  least  acted  upon 
the  suggestion.  It  was  competent  evidence  as  against  him.  But 
the  more  difficult  question  is,  was  it  admissible  as  against  Nan- 

nettie? 

In  People  v.  77iomas,d  Park.  Or.  256,  the  defendant  was  indicted 
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for  haying  in  his  poesession  an  altered  bank-bill,  and  while  under 
arrest  his  wife  was  searched,  and  the  State  showed  that  she  had  in 
her  possession  engraved  fignres  cut  from  genaine  bills  suited  to 
that  species  of  forgery,  and  this  eyidence  it  was  held  was  improperly 
admitted.  There  is  eyidence  here  tending  to  show  that  these 
defendants,  who  were  husband  and  wife,  certainly  occupied  that 
relation  to  each  other,  were  at  the  camp  of  Sewell  giying  him 
assistance  while  sick,  at  least,  professing  so  to  do.  Some  of  the 
eyidence  also  tends  to  show  that  another  person  was  present.  It 
may  be  conceded  that  these  and  the  other  circumstances  in  eyidence 
made  out  9k  prima  facie  case  of  conspiracy  between  these  defendants 
to  take  the  life  of  Sewell,  so  that  the  acts  and  declarations  of  one, 
made  in  the  prosecution  of  such  common  purpose,  would  be  eyi- 
dence against  the  other;  still  there  is  not  only  a  failure  to  show 
that  she  had  any  knowledge  of  this  paper,  but  there  is  no  proof  as 
to  when  it  was  written.  It  may  haye  been  made  before  she  can  be 
said  to  haye  had  any  thing  to  do  with  the  matter,  and  the  sugges- 
tion may  haye  been  abandoned;  it  may  be  surmised  that  the  paper 
was  written  and  handed  to  her  that  night,  but  surmises  will  not  do. 
It  was  said  in  Staie  y.  Duncan,  64  Mo.  266:  ''Declarations  of 
confederates  against  each  other  are  only  admissible  as  part  of  the 
res  gesta,  and  unless  they  accompany  acts  done  in  the  prosecution 
of  the  common  object  they  are  inadmissible."  Again:  ''And 
here  also  care  must  be  taken  that  the  acts  and  declarations  thus 
admitted  be  those  only  which  were  made  and  done  during  the  pen- 
dency of  the  criminal  enterprise  and  in  furtherance  of  its  objects." 
Oreenl.  Ey.,  §  111.  This]  writing  is  in  the  nature  of  a  declara- 
tion of  Henry  S.  Stair,  and  we  can  but  conclude  that  it  was  error 
to  admit  it  as  eyidence  against  his  co-defendant.  The  burden  of 
laying  the  proper  foundation  for  the  admission  of  this  eyidence,  as 
against  her,  was  upon  the  State.  The  jurors  were  not  instructed 
that  they  should  not  consider  the  eyidence  as  against  her,  as  was 
done  in  State  y.  TalboH,  73  Mo.  347.  I  may  add,  the  attorney- 
general  does  not,  and  properly,  we  think,  regard  it  as  his  duty  to 
insist  upon  the  competency  of  this  eyidence  as  against  Nannettie. 
We  cannot  say  this  eyidence  was  harmless.  She  makes  eyidence 
to  the  efFect  that  she  knew  nothing  aboat  the  murder  until  the 
mxth.  The  yalue  of  that  eyidence  was  for  the  jurors  to  determine. 
The  admission  of  this  paper  would  tend  to  destroy  whateyer  cre- 
dence might  otherwise  be  given  to  her  sfcatements. 
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The  eyidence,  though  ciroanustantial,  is  quite  conclasiye  as  to 
the  guilt  of  Henry  S.  Stair,  and  the  objection  made  here  that  the 
Terdict  is  against  the  evidence  is  not  well  taken.  While  the  de- 
fendants were  tried  together,  still  they  were  separately  arraigned 
and  sentenced,  and  the  yerdict  is  a  separate  finding  as  to  each 
defendant.  We  see  no  reason  why  the  judgment  as  to  one  may 
not  be  aflKrmed  and  that  as  to  the  other  reyersed.  Vand&rmark  v. 
People,  47  HL  122;  Fletcher  y.  PeopU,  52  DL  395. 

As  to  Henry  S.  Stair  the  cause  was  well  tried  and  we  find  no 
error  as  to  him.  The  judgment  as  to  him  is  therefore  affirmed, 
and  as  to  Nannettie  Stair  the  judgment  is  reyersed,  and  as  to  her 
alone  the  cause  is  remanded  for  new  triaL 

The  other  judges  oonoor- 


Pbioe  t.  Ooubthbt. 

(87  Ko.  887.) 

won '^  power  to  mU — mortgage — Uon^^rndprogalbioA. 

A  mere  power  to  sell  and  oonyej  does  not  include  the  power  to  mortgage.* 
One  lending  mone^  to  remore  a  lien  on  land  is  not  thereby  subrogated  to 
the  rights  of  the  lienor  against  the  land. 

fpHB  opinion  states  the  case. 

W.  S.  Shirk  and  Draffen  (6  Williams,  for  Oourtney. 
ff.  P.  B.  Jackson,  for  Price. 

Bat,  J.  By  a  stipulation  filed  in  the  aboye  entitled  causes  it  is 
agreed  that  they  are  cross-appeals  and  belong  to  the  same  cause, 
and  are  submitted  on  the  same  briefs  and  abstracts.  The  object  of 
their  suit  is  to  haye  declared  null  and  yoid  a  deed  of  trust  on  cer- 
tain lands,  and  the  note  thereby  secured  which  were  executed  to 
Mentor  and  D.  W.  Thomson.  This  litigation  arose  in  regard  to 
the  will  of  BL  M.  Price  and  the  powers  therein  conferred  on  Court- 
ney, the  executor,  trustee,  guardian,  and  curator  therein  named. 

*  To  the  same  effect,  Qtokeo  ▼.  Pa/yne  (58  Miss.  614),  88  Am.  Rep.  840,  and 

see  note.  848. 
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The  proTisions  of  said  will,  430  far  as  material  to  the  present  con- 
troversy, are  in  these  words: 

'^  Second.  I  do  hereby  devise  and  beqneath  to  Peter  Courtney,  of 
Pettis  connty,  all  my  estate,  money  and  property,  real  and  personal, 
wherever  situate,  all  claims  and  demands  due  and  all  and  every  kind 
and  interest  I  may  have  in  all  property  of  every  kind,  in  trust  for 
the  purposes  hereinafter  stated  and  set  forth.  It  is  my  desire  that 
upon  my  death,  the  said  Oourtney  qualify  himself  according  to  law, 
and  enter  upon  the  administration  of  my  estate,  and  I  do  hereby 
name  and  appoint  him  the  said  Peter  Courtney,  as  executor  of  this 
my  last  will  and  testament.  That  as  soon  after  my  death  as  pos;- 
sible,  that  he  take  full  and  complete  charge  of  my  estate.  It  is  my 
desire  that  said  Courtney  manage  and  control  my  business,  and  all 
of  my  unsettled  matters  as  he  deems  best,  for  my  children;  that  he 
invest  my  money  or  loan  it  out,  or  otherwise  manage  or  control  it 
as  nearly  as  I  might  do  it,  were  I  living,  in  whatever  manner,  in 
his  judgment,  may  be  to  the  interests  of  my  children.  And  I  do 
hereby  empower  him,  the  said  Courtney,  to  grant,  bargain  and  sell 
and  convey  any  real  estate  I  may  own  at  the  time  of  my  death,  at 
such  times  and  for  such  price  and  in  such  manner  as  he  deems  to 
my  best  interest;  and  also  to  invest  my  money  in  real  estate,  stocks 
or  bonds  or  whatever  else  he  deems  advantageous,  with  full  power 
to  buy  and  purchase,  and  to  sell,  convey  and  transfer  the  same.  It 
is  my  desire  that  in  and  about  the  entire  management  and  control 
of  said  property,  that  the  said  Courtney  shall  have  full  power  to  do 
with  the  same  as  I  would  were  I  living;  and  I  desire  said  Courtney 
to  have,  keep  and  preserve  said  property,  and  all  the  increase 
thereof  as  trustee  for  my  children,  and  to  be  kept  and  managed  by 
him,  for  them,  until  such  time  as  by  the  terms  of  the  will,  he  is  re- 
quired to  pay  the  same  over  to  them.  I  desire  him,  the  said  Court- 
ney, also  to  act  in  the  capacity  of  such  trustee,  as  the  guardian,  as 
well  as  the  curator  of  my  children,  and  out  of  my  estate  to  pay  all 
the  expenses  necessary  to  be  incurred  in  rearing  and  educating  them 
so  that  each  shall  receive  from  my  estate  a  support  until  they  marry 
or  attain  their  majority,  as  well  as  a  good  education,  and  so  that  ia 
the  final  settlement  all  may  share  the  estate  equally,  except  as  herein- 
after stated.^' 

After  hearing  the  evidence  in  the  cause,  the  substance  of  which 
will  accompany  this  opinion,  the  court  made  a  finding,  partly  in 
favor  of  plaintiffs,  and  partly  in  favor  of  the  defendants,   finding 
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that  the  will  of  H.  M.  Price  gave  no  power  to  Courtney  to  borrow 
money  or  execntie  incambrances  ui)on  the  land  of  the  estate  or  heirs 
of  H.  M.  Price;  and  that  the  deed  of  trust  from  Courtney  to  Men- 
tor Thomson,  for  the  use  of  D.  W.  Thomson,  was  null  and  Toid, 
and  executed  without  authority;  saxi  also  finding  that  of  the  money 
represented  by  the  note  to  D.  W.  Thomson,  a  portion  was  used  by 
Courtney  to  pay  taxes  on  land  held  in  trust  by  him  for  plaintiffs, 
as  follows:  $137.35  on  land  in  Bates  county;  $23:;$. 73  on  land  in 
Johnson  county,  and  $8,871  in  land  in  Pettis  county,  not  the  land 
in  controyersy,  and  that  the  defendant,  D.W.  Thomson,  is  entitled 
to  enforce  payment  out  of  the  land  in  controversy,  of  the  sum  of 
$459;!^,  so  paid  for  taxes,  and  that  said  sum,  with  interest  and 
costs  oi  this  suit,  should  be  a  lien  on  the  land  in  controversy,  and  that 
said  land  should  be  sold  to  satisfy  the  same,  and  judgment  entered 
accordingly. 

From  this  decree  both  parties  appeal,  the  heirs  of  Price,  the 
plaintiffs,  because  any  lien  was  decreed  against  their  land  to  pay 
any  money  borrowed  by  Courtney  from  D.  W.  Thomson,  and  to 
secure  which  he  had  executed  the  deed  of  trust  to  Mentor  Thom- 
son, on  the  land  in  controversy.  The  defendants  appeal  from  the 
decree  because  they  claim  that  the  deed  of  trust  should  not  have 
been  set  aside  and  declared  null  and  void,  but  that  the  entire  de- 
cree should  have  been  in  their  favor.  So  that  these  two  cross-ap- 
peals present  for  determination,  two  questions:  1.  Whether  the 
will  conferred  power  on  Courtney  to  make  a  valid  deed  of  trust  on 
the  land  of  his  wards.  2.  Whether,  if  no  such  power  was  conferred 
as  aforesaid,  the  decree  was  authorized  which  gave  a  lien  on  the 
lands  of  the  heirs,  for  money  which  Courtney  had  borrowed  of 
Thomson,  and  ordered  a  sale  of  such  lands  in  discharge  of  such 
hen.  These  questions  will  be  considered  in  their  proper  order, 
because  it  is  apparent  that  if  Courtney  had  the  power  bestowed 
upon  him  by  the  will  to  incumber  the  estate  by  mortgage  or  other- 
wise, that  the  entire  decree,  instead  of  only  a  portion  thereof, 
should  have  been  in  favor  of  the  defendants. 

Did  Courtney  then  have  such  power  conferred  on  him  by  the  will 
of  his  testator?  After  attentively  considering  the  terms  of  the  will, 
and  examining  the  authorities  on  the  subject,  we  have  arrived  at 
the  conclusion  that  no  such  power  was  conferred.  It  is  to  be  ob- 
served of  the  will  under  consideration,  that  it  nowhere,  in  express 
terms,  confers  any  power  on  Courtney  to  mortgage  or  otherwise 
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inoumber  the  property  deviaed  to  him  by  his  testator.  Nor  do  we 
think  such  power  is  to  be  inferred  by  the  exercise  of  any  reasonable 
implication.  The  power  conferred  by  the  will^whaterer  its  extent^ 
was  a  mere  naked  power.  Waldron  t.  McOomby  1  Hill,  3.  A  devise 
that  execators  or  others  may  sell  is  always  thus  construed.  1 
Chance  on  Powers,  52-3  (Lond.  ed.  1881).  And  the  degree  of 
strictness  with  which  such  powers  are  construed  is  a  rery  familiar 
rule  to  the  profession. 

This  subject  will  be  found  learnedly  and  elaborately  discussed  in 
the  case  of  Bloomer  t.  Waldron,  3  HiU,  361,  by  that  eminent  jurist, 
Judge  GowEK.  The  action  was  ejectment,  and  the  question  was 
whether  a  sale  under  a  mortgage,  made  professedly  in  execution  of 
a  power  assumed  to  be  conferred  by  the  will,  passed  title  or  not 
The  will  was  very  much  such  a  one  as  that  now  before  us;  it  de- 
yised  certain  land  to  the  testator's  widow  during  her  widowhood 
for  the  support  of  herself,  three  daughters,  and  one  P.,  and  incase 
of  her  death,  etc.,  to  P.  during  his  life,  for  the  support  of  himself 
and  the  daughters,  with  remainder  to  the  daughters  in  fee;  it  also 
gave  to  the  widow  and  to  P.,  while  she  remained  single,  and  to  P. 
after  her  death  or  re-marriage,  full  power  and  authority  to  sell  and 
conyey  all  or  any  part  of  the  estate,  proyided  A.  B.  should  conaenfc 
in  writing;  the  money  arising  from  such  sales  to  be  invested  and 
secured  for  the  purposes  of  the  will,  as  A.  B.  should  direct.  The 
widow  mortgaged  the  land  in  fee  to  raise  money  for  the  support  of 
the  persons  named  in  the  will.  A  sale  of  the  land  took  place  by 
reason  of  an  equitable  foreclosure.  The  mortgage  contained  the 
written  consent  of  A.  B.,  and  professed  to  be  giyen  under  the  power 
conferred  by  the  will,  and  after  the  death  of  (;he  widow,  P.,  with 
the  yiew  of  confirming  the  title  of  the  purchaser,  executed  to  him, 
for  a  nominal  consideration,  a  deed  in  fee  for  the  land  thus  fiold, 
and  this  deed  also  contained  the  written  consent  of  A.  B.,  and  pro- 
fessed to  be  executed  under  the  power  conferred  by  the  wilL  But 
it  was  held  that  the  whole  transaction  was  yoid;  that  no  title 
passed,  because  while  there  was  a  power  to  ''sell  and  conyey,"^ 
there  was  no  power  to  mortgage  the  land  devised. 

In  delivering  the  opinion  in  that  case,  Judge  Gowek,  among 
other  things,  said:  ''  Let  us  then  first  consider  the  language  of 
the  power  which  is  simply  to  sell  and  convey.  It  was  admitted  at 
the  bar  that  these  words  do  not  in  themselves,  as  a  general  rule, 
confer  the  power  to  mortgage.     That  they  do  not  is  admitted  in 
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books  of  the  highest  authority  (1  Sngd.  on  Poweis,  538  (6  Lond. 
ed.];  1  Pow.   on  Mort  61   [Rand's  ed.]  and  note  i;  3  Pow.  on 
llort.  1<)33  [Rand's  ed.],  bote  a),  and  insisted  on  at  large  by  others. 
2  Chance  on  Pow.  388  (London  ed.  of  1831);  though  the  contrary 
has  sometimes  been  asserted  without  sufficient  qualification.  1  Am. 
from  3d  Lond.  ed.  of  Sugd.  on  Powers,  478;  Sayaqe,  C.  J.,  in 
WilliatM  T.  Woodward^  2  Wend.  492;  Lord  Macolbsfibld,  C,  in 
MilU  T.  Banks,  2  P.  Wms.  9.     A  man  leaves  with  his  neighbor  a 
power  of  attorney  to  sell  and  convey  his  farm;  who  would  ever 
suppose,  had  it  not  been  for  some  random  expression  in  the  books, 
that  the  attorney  could  give  a  mortgage,  which,  with  us  especially, 
is  but  a  pledge  to  secure  money  loaned?  *  A  man  tells  another  to 
sell  his  horse;  who  would  say  that  he  could  pledge  the  horse  for 
any  sum  he  might  borrow?    Such  a  construction  would  be  absurd; 
and  the  most  we  can  say  is,  that  when  the  power  is  to  sell,  and 
something  is  added  over  and  above,  showing  that  the  power  of  sale 
is  not  to  be  taken  in  its  primary  sense,  but  means  a  power  to  mort- 
gage, there  the  donee  may  act  accordingly.     The  principal  may 
always  make  his  own  vocabulary.    He  may  say,  I  authorize  a  sale, 
by  which  word  I  intend  a  mortgage.    A  power  to  sell  and  raise  a 
sum  of  money  has  been  said  to  evince  that  intent.    This  however 
is  put  by  Sugden  with  a  sembJe,  and  rests  entirely  on  the  dictum  of 
Lord  Macclesfibld  in  MiUs  t.  Banks.    All  the  books  are  trace- 
able to  that,  and  no  other  authority  was  mentioned  at  the  bar.  Yet, 
in  the  very  same  opinion  he  says:     ^'  I  cannot  but  think  it  to  have 
been  a  due  and  just  resolution  in  the  case  of  Butler  v.  Dunacomb, 
that  all  trusts  of  terms  directing  the  methods  of  raising  money  im- 
ply a  negative,  viz.,  that  the  money  should  be  raised  by  the  meth- 
ods prescribed,  and  not  otherwise.'    Mr.  Chance  insists  that  the 
case  of  Mills  v.  Banks  is  misunderstood,  when  cited  to  show  that  a 
power  of  sale,  even  to  raise  a  specified  sum  of  money,  will  authorize 
a  mortgage.    2  Chance  on  Pow.  388  (Lond  ed.  1831).     When  a 
man  directs  a  sale  of  his  land,  whether  his  object  be  to  raise  money 
or  not,  he  means  to  put  it  in  market  for  what  it  will  fetch  at  the 
time,  and  avoid  the  fluctuation  of  prices.    An  absolute  title  and 
delivery  of  possession  will  fetch  more  than  a  mere  pledge;  at  any 
rate  there  is  a  substantial  difference  between  raising  money  by 
mortgage  and  sale,  and  it  is  enough  to  say  that  a  power  to  raise  it 
by  one  of  these  methods  puts  a  negative  on  the  other/' 
The  same  idea  pervades  the  text-books.  Thus  in  Perry  on  Trusts, 
Vol.  LVI  —  58 
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it  is  said:  ^'  A  trosfc  with  a  power  of  sale,  out  and  oat,  will  not 
aathorize  a  mortgage;  and  a  trust  for  sale,  with  nothing  to  nega- 
tive the  settler's  intention  to  convert  the  estate  absolately,  will  not 
aathorize  the  trustees  to  execute  a  mortgage."  Sees.  768-9,  and 
cases  cited ;  1  Jones  on  Mort.,  §  129.  In  Taylor  v.  Oalloway,  I 
Ohio,  232;  s.  c,  13  Am.  Deo.  605,  it  is  said:  '^The  power  must 
be  strictly  pursued,  and  must  be  executed  according  to  the  mani- 
fest intent  of  the  testator.  The  power  is  to  sell,  and  the  sale  must 
be  for  money,  and  the  trustees  are  not  authorized  to  exchange  or 
incumber  the  land,  or  to  dispose  of  any  part  of  it  to  perfect  a  title 
to  the  residue.''  In  Milh  v.  Banks,  3  P.  Wms.  9,  it  was  decided 
that  **  a  power  to  sell  and  raise  a  sum  of  money  implies,  it  seemsi  a 
power  to  mortgage,  which  is  a  conditional  sale."  '^Although," 
says  Mr.  Sugden,  in  speaking  of  that  case,  "  this  cannot  be  treated 
as  a  general  rule."  1  Sugden  on  Pow.  513.  That  case  was  toU 
lowed  in  Ball  v.  Harris^  4  Myl.  &  Cr.  267,  but  the  principle  of  it 
was  denied  by  Lord  L^htgdale  in  Haldehby  v.  Spofforlh^  1  Beav. 
391,  and  by  Mr.  Sugden,  then  Lord  St.  Lbokabd,  in  Slroughitt  v. 
AnsUy,  1  DeO.,  M.  &  G.  645,  holding  that  the  general  rule  is  that 
a  power  of  sale  does  not  authorize  a  mortgage,  and  requiring  as 
authority  for  a  mortgage,  that  the  power  of  sale  should  have  been 
giren  as  a  means  of  raising  a  particular  charge,  and  that  the  estate 
was  devised  subject  to  the  charge.  This  view  was  adopted  by  Sir 
J.  BosciLLT,  Master  of  the  Bolls,  in  Devaynes  v.  Robinson,  3  Jur. 
(N.  S.)  77;  8.  c,  24  Beav.  86. 

These  cases,  with  Bloomer  v.  Waldron^  supra,  are  quoted  and  ap- 
proved in  Ferry  v.  LaibUy  31  N".  J.  Eq.  567,  574-5,  and  to  the 
same  effect  are  Page  v.  Cooper,  16  Beav.  396;  Wood  v.  Qoodridge,  6 
Cush.  117;  8.  c,  52  Am.  Dec.  771;  Morris  v.  Watson,  15  Minn. 
212;  Coutani  v.  Servoss,  3  Barb.  128;  Tyson  v.  Latrohe,  42  Md. 
325;  Hubbard  v.  Oerman  Catholic  Congregation,  34  Iowa,  31.  In 
Hoyt  y.  Jacques,  129  Mass.  286,  the  coart  uses  this  language:  ^'  The 
two  transactions  of  a  sale  and  mortgage  are  essentially  different;  a 
power  to  sell  implies  that  the  attorney  is  to  receive,  for  the  benefit 
of  the  principal,  a  fair  and  adequate  price  for  the  land;  a  power  to 
mortgage  involves  a  right  in  the  attorney  to  convey  the  land  for  a 
less  sum,  so  that  the  whole  estate  may  be  taken  in  a  foreclosure 
for  only  a  part  of  its  value.  So  under  a  will,  a  trust  with  a 
power  to  sell,  prima  fade,  imports  a  power  to  sell  *  out  and 
out/  and  will  not  authorize  a  mortgage,  unless  there  is  something 
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in  the  will  to  show  that  a  mortgage  was  within  the  intention  of  the 
testator." 

The  above  quotations  fnlly  sustain  the  position  we  hare  hereto- 
fore announced^  that  no  power  was  bestowed  by  the  will  on  Court- 
ney to  mortgage  or  otherwise  incumber  the  property  devised  by 
the  will,  and  hence  that  the  deed  of  trust  executed  by  him  was 
Toid.  Nor  is  that  conclusion  in  the  least  affected  by  the  words  in 
the  latter  portion  of  the  will,  to-wit:  ^'It  is  my, desire  that  in  and 
about  the  entire  management  of  my  said  property,  that  the  said 
Courtney  should  have  the  full  power  to  do  with  the  same  as  I 
would,  were  I  living."  These  words,  though  rery  broad,  are  not  to 
be  construed  as  any  additional  grant  of  power,  but  as  only  referring 
to  the  power  of  sale  previously  granted,  and  declaring  that  such 
power  might  be  as  fully  exercised  by  Courtney  as  the  testator  him- 
self could  exercise  it  were  he  living. 

We  pass  now  to  consider  the  question  of  the  lien,  and  that  por- 
tion of  the  decree  which  sought  to  enforce  it.  The  money  loaned 
to  Courtney  by  Thomson  was  not  loaned  for  any  special  purpose, 
nor  for  the  purpose  of  removing  any  lien  for  taxes  on  the  lands  of 
the  wards,  nor  did  Thomson  understand  that  it  was  to  be  so 
applied,  nor  was  it  thus  applied.  But  even  had  it  been  loaned  for 
that  specific  purpose  and  applied  in  accordance  therewith,  such 
loaning  and  such  application  would  have  created  no  equity  of  sub- 
rogation or  otherwise,  in  favor  of  him  who  loaned  the  money  to 
remove  the  lien.  This  point  was  expressly  so  decided  in  Woold- 
dridge  v.  Scott,  69  Mo.  669.  It  is  true  that  was  a  case  where  the 
money  was  loaned  in  order  to  remove  a  vendor's  lien,  but  this  can- 
not idter  the  principle,  which  must  underlie  all  similar  trans- 
actions. 

It  may  be  remarked  that  at  the  present  term  of  this  court,  in  the 
case  of  Price  v.  Estill,  87  Mo.  378,  in  an  opinion  delivered  by 
NoBTOK^,  J.,  a  lien  attempted  to  be  created  by  Courtney  in  similar 
circumstances  to  those  in  the  case  at  bar,  was  held  to  have  no 
existence.  That  case,  in  all  essential  points,  so  far  as  concerns  any 
lien,  is  like  the  present  one,  and  that  case  on  that  point  is  there- 
fore decisive  of  this. 

Owing  to  the  disposition  to  be  made  of  this  cause,  it  is  unneces- 
sary to  comment  on  the  propriety  of  the  decree  enforcing  a  lien  on 
the  land  in  controversy  for  the  payment  of  taxes  due  on  other  land. 
In  so  far  as  the  decree  of  the  court  below  declared  and  adjudged 
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the  deed  of  trust  made  by  Courtney  null  and  Toid,  it  is  aflSrmed; 
and  in  80  far  as  that  decree  adjudged  that  a  lien  existed  and  should 
be  enforced  against  the  lands  described  in  the  deed  of  trust,  it  is 
rerersed  and  the  cause  is  remanded  to  be  proceeded  with  in  con- 
formity to  this  opinion. 
All  concur. 


Jaoksoit  v.  St.  Louis,  Ibok  Mountaik  &  Southbbv  Bailwat 

OOKPAKT. 
(97  Ko.  4a.) 

Matter  and  tervani — ratkoa^  wnductar  reeeMng  aUeged  primmer  en  traim 

Where  one  falsely  pretends  to  the  conductor  of  a  railway  train  that  he  is  an 
officer  of  justice,  and  demands  to  put  upon  the  train  a  person  whom  he  prO' 
tends  to  have  arrested  for  crime,  and  the  conductor  in  good  faith  reoeiTes 
the  prisoner  on  the  train  against  his  protest,  the  railway  company  is  not 
liable  therefor. 

ACTION  for  death  of  plaintiff's  husband.    The  opinion  states 
the  case.    The  plaintiff  had  judgment  below. 

Oeo.  J7.  Benton,  for  appellant 

Chapman  &  Kerr,  for  respondent. 

Hekbt,  C.  J.  This  suit  was  instituted  in  the  Butler  Circuit 
Court,  by  plaintiff,  to  recover  damages  for  the  death  of  her  hus- 
band, alleged  to  hare  been  occasioned  by  defendant's  wrongful  act, 
in  receiying  her  husband  on  its  train  of  cars,  against  his  will  and 
the  protest  of  plaintiff,  while  iie  was  in  a  mortally  wounded  condi- 
tion. On  a  trial  she  had  a  judgment  for  1500,  from  which  this 
appeal  was  taken.  The  cause  was  tried  on  an  amended  petition, 
to  which  a  demurrer  haying  been  overruled,  defendant  filed  an 
answer,  alleging  in  addition  to  a  general  denial,  that  the  deceased 
was  a  fugitive  from  justice,  and  had  been  arrested  by  an  officer  and 
was  wounded  in  the  effort  to  arrest  him.  That  the  officer  brought 
him  to  the  town  of  Dexter,  and  procured  a  ticket  for  him  and  con- 
veyed him  as  a  prisoner  on  defendant's  train  to  Clay  county,  in 
the  State  of  Arkansas.  That  defendant  received  him  on  its  train, 
and  without  any  negligence  carried  him  to  Clay  county,  in  Arkan* 
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ns.  That  his  death  was  caused  by  the  seyere  wound  inflicted 
upon  him,  as  aforesaid. 

The  following  is  substantially  the  eyidenoe  adduced  on  the  trial: 
SoL  G.  Kitchen  testified  that  he  saw  Andrew  Jackson,  the  deceased, 
at  the  depot  in  Dexter,  on  the  8th  or  9th  of  August,  1879.  He  was 
seriously  wounded.  Two  or  three  hours  after  he  was  brought  to 
the  depot  the  train  arrived,  and  as  soon  as  it  stopped  witness  met 
Mr.  Kelly,  the  conductor,  on  the  platform,  and  told  him  the  con- 
dition of  Jackson,  and  that  there  would  be  an  efFort  to  put  him  on 
the  train,  and  appealed  to  him,  in  behalf  of  Jackson  and  his  wife, 
not  to  allow  it,  because  they  had  no  authority  to  do  sa  That  he 
had  called  for  their  authority,  and  they  refused  to  produce  any. 

Three  men  appeared  to  haVe  charge  of  him.  After  the  train  had 
been  at  the  depot  some  four  or  five  minutes,  they  took  hold  of  the 
pallet  on  which  he  was  lying,  and  carried  him  up  to  the  baggage 
oar,  gave  him  a  swing  and  threw  him  up  into  the  baggage  car. 

Mr.  Dayidson  testified  that  he  saw  Jackson  at  Poplar  BIufF,  at 
the  depot  lying  on  the  platform  wounded;  understood  at  the  time 
that  Jackson  was  taken  forcibly  against  his  will,  and  witness  was 
applied  to  by  some  persons  to  arrest  the  parties  for  kidnapping. 
Witness  was  prosecuting  attorney  of  the  county  at  that  time.  Bar- 
ton Turner,  sherifF  of  Butler  county  at  the  time,  saw  Jackson  at 
the  depot  wounded;  saw  him  put  on  the  train.  He  seemed  to  go 
unwillingly.  Said  he  would  like  to  be  retained  there,  in  Butler 
<K>unty,  on  some  charges  against  him  there.  Heard  Ghapman  talk- 
ing to  Barham  who  had  Jackson  in  charge,  and  the  conductor  was 
there  port  of  the  time,  remonstrating  against  taking  him  and  ask- 
ing by  what  authority  they  were  taking  him.  E.  B.  Milton  also 
saw  Jackson  lying  in  the  car,  and  heard  him  say:  ''  Boys  are  you 
going  to  let  them  take  me?''  and  the  man  in  charge  said:  ''They 
can't  help  themselves."  It  was  also  proved  that  Jackson  died  at 
Boydsville,  Arkansas,  on  the  12th  or  15th  of  August,  1879,  and  a 
physician  testified  that  the  probable  effect  of  a  gun-shot  wound  in 
the  left  breast  and  abdomen  and  thigh  would  result  in  death.  It 
would  be  hazardous  to  transport  him  any  distance. 

An  instruction  in  the  nature  of  a  demurrer  to  the  evidence  was 
overruled  by  the  court,  and  defendant  introduced  as  a  witness  Bar- 
ham,  who  arrested  Jackson.  He  testified  to  the  arrest  and  wound- 
ing of  Jackson,  in  Stoddard  county,  Missouri.  After  the  train 
}>ulled  out  from  Dexter,  and  had  gone  seventy-five  or  eighty  yards. 
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the  conductor,  Kelly,  came  to  witness  and  said,  '^  I  can't  cany 
that  man/'  Witness  inquired  why,  stating  that  he,  witness,  had 
money  to  pay  his  fare,  was  an  officer  and  had  his  papers.  Thinks 
he  showed  him  his  badge,  was  not  positiyot  bat  knew  he  had  it- 
Conductor  Kelly  palled  the  bell  rope  and  the  train  stopped, 
bat  again  went  on.  None  of  the  men  who  assisted  in  patting 
Jackson  on  the  train  were  connected  with  the  train.  Witness  had 
no  writ  Badge  he  showed  Kelly  was  one  witness  had  from  the 
Becret  service  company.  He  also  had  a  badge  as  city  nuurshid  of 
Maiden,  Missouri. 

Kelly,  the  conductor,  testified  that  as  he  stepped  from  the  rear 
car  of  the  train  he  met  Col.  Kitchen,  who  said  they  were  taking 
off  a  party  against  his  will,  and  he  had  doubts  whether  the  officers 
had  the  proper  papers.  Witness  told  Kitchen  if  the  party  was  an 
officer  he  could  do  nothing,  but  would  give  him  plenty  of  time  to 
get  an  officer  to  have  him  taken  ofF,  if  there  was  any  thing  wrong. 
Witness  said  he  did  not  see  Jackson  at  all.  As  the  train  started 
he  stepped  on  to  the  baggage  car,  saw  the  man  lying  down  and 
pulled  the  bell  rope.  Barham  then  said:  '^I  am  the  officer  and 
have  him  in  charge."  Threw  back  his  coat  and  showed  his  badge 
as  marshal,  and  stated  that  he  had  the  papers.  Witness  then 
started  the  train  again. 
The  court  for  plaintifF  instructed  the  jury  as  follows: 
''  1.  If  the  jury  belieye  from  the  evidence  that  plaintifF  was  the 
wife  of  Andrew  Jackson;  that  defendant,  its  agent,  officers  and 
employees  took  and  carried  the  said  Andrew  Jackson  upon  one  of 
its  cars  from  the  town  of  Dexter,  Missouri,  by  way  of  Poplar  Bluflf, 
Missouri,  into  Clay  county,  Arkansas,  against  his  will  and  consent 
of  himself  and  plaintiff,  and  that  he  was  dangerously  sick  and 
wounded  at  the  time  of  being  so  taken;  that  his  condition  was 
known  to  defendant's  employees  and  agents  who  were  conducting 
and  managing  said  car  and  train;  that  the  conductor  in  charge  of 
said  train  was  not  only  informed  of  his  condition,  and  knew  that 
he  was  being  so  taken  against  his  will  and  the  consent  of  plaintiff, 
and  that  he  was  so  taken  and  so  transported  from  said  town  of 
Dexter  to  said  Clay  county,  thereby  causing  or  hastening  his  death, 
they  should  find  for  plaintiff  any  sum,  not  exceeding  five  thousand 
dollars,  to  which  plaintiff  has  shown  herself  entitled;  and  it  is  no 
excuse  or  mitigation  of  defendant's  liability  that  others  aided  and 
assisted  defendant,  its  employees  and  agents  in  so  taking   and 
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removing  plaintiff^s  said  husband  from  said  town  of  Dexter  to  said 
Clay  coanty  as  stated  in  her  petition." 

''2.  The  court  further  instructs  the  jury  that  if  defendant  had 
any  authority  of  law  for  taking  and  removing  plaintiff's  husband, 
that  after  plaintiff  had  introduced  evidence  tending  to  prove  the 
facts  alleged  in  her  petition  sufficient  to  entitle  her  to  recover,  that 
defendant  must  then  establish  sufficient  on  its  part  to  justify  such 
taking  and  removal." 

The  following  were  given  on  defendant's  request: 

**  The  court  instructs  the  jury  that  notwithstanding  yon  may 
belieye  from  the  evidence  that  defendant's  conductor  was  guilty  of 
a  wrongful  act  in  taking  deceased  upon  defendant's  train  in  ques- 
tion, under  the  cirqumstances  detailed  in  evidence,  yet  you  must 
find  a  verdict  for  the  defendant  unless  you  believe  further  from  the 
evidence  that  said  wrongful  act  was  the  cause  of  the  death  of  An- 
drew Jackson." 

''5.  If  you  find  a  yerdict  for  the  plaintiff  in  this  case,  you  are 
instructed  that  the  measure  of  damages  will  be  what  you  find  from 
the  evidence  was  the  value  of  the  life  of  Andrew  Jackson  to  the 
plaintiff  in  his  wounded  condition  before  he  was  reoeiyed  on  de- 
fendant's train." 

The  following  asked  by  defendant  were  refused: 

"  1.  If  you  believe  from  the  evidence  that  W.  T.  Barham,  at  the 
time  and  place  in  question,  represented  to  defendant's  conductor 
that  he,  the  said  Barham,  was  an  officer  in  charge  of  deceased  as  a 
prisoner,  and  that  said  conductor  believed  the  same  and  acted  in 
good  faith,  then  the  court  instructs  you  that  the  said  representa- 
tion was  a  sufficient  justification  for  said  conductor,  and  that  the 
taking  of  said  Andrew  Jackson  upon  defendant's  train  under  the 
circumstances  supposed  in  this  instruction  was  not  a  wrongful  act, 
and  you  must  find  a  verdict  for  the  defendant." 

"If  the  jury  believe  from  the  evidence  that  the  gun-shot  or  pis- 
tol wounds  inflicted  on  Andrew  Jackson  were  necessarily  fatal,  and 
it  was  a  wrongful  act  for  defendant's  employees  to  receive  Jackson 
on  the  train  at  the  time  and  place  in  question  in  his  wounded  con- 
dition, and  that  said  wrongful  act  only  hastened  the  death  of  Jack- 
son and  was  not  the  cause  of  the  same,  you  must  find  a  verdict  for 
the  defendant." 

The  above  instructions  the  court  refused  to  give  to  the  jury,  and 
the  defendant  at  the  time  excepted. 
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This  is  a  peculiar  case,  and  the  first  of  its  kind  in  tbis  State,  and 
if  another  like  it  has  ever  found  its  way  into  the  reports  of  causes 
decided  elsewhere,  I  haye  not  been  able  to  find  it.  Bespondent 
has  filed  no  brief.  It  is  a  suit  under  section  2122^  Bevised  Stat- 
utes, which  provides  that:  "  Whenever  the  death  of  a  person  shall 
be  caused  by  a  wrongful  act,  neglect  or  default  of  another,  and  the 
act,  neglect  or  default  is  such  as  would,  if  death  had  not  ensued, 
have  entitled  the  injured  party  to  maintain  an  action  and  recover 
damages  in  respect  thereof,  then  *  *  *  the  person  who,  or  the 
corporation  which  would  have  been  liable  if  death  had  not  ensued, 
shall  be  liable  to  an  action  for  damages,  notwithstanding  the  death 
of  the  person  injured." 

This  statute  has  been  generally  accepted  as  vigorous  enough,  but 
the  court,  in  its  first  instruction  for  plaintiff,  added  materially  to 
its  provisions.  The  statute  gives  the  action,  if  the  wrongful  act 
of  the  party  sued  caused  the  death,  and  the  first  instruction  for 
plaintiff  superadded  ''or  hastened"  his  death.  It  is  a  statute  in 
derogation  of  the  common  law  and  must  receive  a  reasonably  strict 
construction. 

The  second  of  defendant's  refused  instructions  should  have  been 
given.  There  was  abundant  evidence  upon  which  to  predicate  it, 
and  to  hold  the  defendant  liable,  if  the  jury  found  the  facts  hy- 
pothecated in  that  instruction  would  require  the  conductor,  when 
one  assuming  to  act  as  an  ofKcer  offers  to  put  upon  the  cars,  as  a 
passenger,  a  person  whom  he  claims  to  have  arrested  for  crime,  to 
stop  the  train,  and  inquire  into  the  cause  of,  and  authority  for  the 
arrest.  There  was  no  proof  in  this  case  that  the  condnctor,  or  any 
of  the  train  men,  assisted  or  in  any  manner  participated  in,  or 
countenanced  the  act  of  the  three  men  who  lifted  Jackson  into  the 
baggage  car.  It  is  also  a  fact,  testified  to  by  the  sheriff  of  the 
county  in  which  it  occurred,  that  the  conductor  remonstrated  with 
Barham  against  carrying  Jackson  off.  The  evidence  tends  to  prove 
that  until  the  train  had  started,  he  did  not  know  that  Jackson  was 
aboard,  and  that  when  he  discovered  him  in  the  baggage  car,  he 
said  he  could  not  carry  him,  and  stopped  the  train,  and  was  then 
told  by  Barham  that  he  was  an  officer  who  had  Jackson  under  ar- 
rest, and  showed  him  his  badge  of  office,  and  told  him  that  he  had 
papers  authorizing  the  arrest.  If  the  jury  had  been  properly  in- 
structed and  found  the  above  facts,  they  should,  and  no  doubt 
would,  have  found  a  verdict  for  the  defendant. 
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The  conductor  told  Col.  Kitchen  that  he  would  hold  the  train 
long  enough  for  them  to  get  an  officer  to  prevent  Barham  and  his 
associates  from  taking  Jackson  off.  The  sheriff  and  the  prosecut- 
ing attorney  of  the  county  were  present,  and  to  the  sheriff  Jackson 
appealed  to  hold  him  in  his  county  on  charges  against  him  there. 
Under  all  the  circumstances,  the  conductor  acted  with  as  muc]. 
prudence  and  circumspection  as  could  be  required.  To  exact  more 
would  be  to  require  him  to  exercise  judicial  functions  and  pas9 
upon  the  case  of  every  prisoner  transported  over  his  road  to  the 
penitentiaiy  by  the  sheriffs  of  the  counties  through  which  the  road 
runs.  The  second  of  defendant's  refused  instructions  should  have 
been  given,  for  the  same  reason  that  the  first  given  for  plaintiff 
should  have  been  refused,  viz.,  that  the  statute  does  not  give  an 
action  to  the  representative,  unless  the  wrongful  act  complained  of 
occasioned  the  death  of  the  party. 

We  may  also  add  that  if  a  conductor  knowingly  and  willfully  par- 
ticipates in  the  act  of  taking  and  transporting  upon  the  cars,  against 
his  will,  one  whom  he  had  no  right  to  receive  on  the  cars  for  trans- 
portation, he  and  not  the  company,  would  be  liable  for  his  con- 
duct The  master  is  not  liable  for  the  criminal  acts  of  his  servant, 
not  authorized  or  sanctioned  by  him,  nbr  ^'  for  his  acts  of  willful 
and  malicious  trespass."  McKeon  v.  Citizen^  Ry.  Co.,  42  Mo.  83; 
Story  Agency,  §  456. 

There  are  some  exceedingly  nice  distinctions  in  the  books  on  this 
subject  which  we  shall  not  notice,  because  we  think  it  clear  enough 
that  if  a  conductor  of  a  railroad  train  goes  out  of  the  train,  and 
forces  one  into  a  passenger  car  and  carries  him  off,  the  act  would 
not  be  within  the  scope  of  his  employment  *The  judgment  is  re- 
versed and  the  cause  remanded. 

Judgment  reversed  and  cause  remanded. 

•To  this  effect,  Gmam  v.  A  <6  JT.  Ala.  B.  Co.  (70  Ala.  268)»  40  Am.  Bep. 
I,  II.  —  Rbp. 
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Oraio  t.  ZuaaaatAM. 
cnriia4ii^ 

A  hona  fide  pnxchaBer  of  land  for  a  yalnable  oonaideiatioii  f ram  a  fnuidiilant 
gnntor  is  not  affected  by  the  fraud  of  the  latter,  and  maj  sell  and  conTaj  a 
'good  title  to  one  haTing  notice,  even  by  qnit-dlaim. 

A  GTION  to  set  aside  deeds.    The  opinion  states  the  ease. 

J,  W.  Boyd  and  E.  0.  Zimmerman,  for  appellants. 

ff.  JV.  Ram$y,  for  respondents. 

Black,  J.  The  plaintifi  is  a  judgment  creditor  of  Albin*  Bj 
this  suit  he  asked  and  obtained  a  decree  setting  aside  certain  deeds 
and  subjecting  the  lot  in  question  to  sale  for  the  payment  of  his 
debty  of  which  there  is  abqut  tl^OOO  unpaid.  In  1870  the  defend- 
ant Albin  made  a  mortgage  to  the  Home  Stock  Insurance  Com- 
pany to  secure  a  stock  note  for  $5,000.  This  mortgage  was  fore- 
closed in  1875  and  the  property  sold  thereunder,  and  the  defend- 
ant Bender  became  the  purchaser  of  some  seven  or  eight  paroels, 
including  the  lot  in  question.  A  judgment  was  recovered  by  T.  A. 
King  in  March,  1874,  against  Albin  and  Matney.  Howard  King 
also  obtained  judgment  against  the  same  parties  in  May,  1874. 
Bender  purchased  the  Howard  King  judgment  for  a  small  con- 
sideration, had  execution  issued  there,  and  in  1879  again  purchased 
the  same  and  other  property  at  a  sale  thereunder.  In  October, 
1880,  Bender  convoyed  the  lot  in  question  to  defendant  Zimmer- 
man, who  in  December  of  the  same  year  acquired  a  quit-claim  deed 
from  Tootle.  From  the  decree  setting  aside  these  deeds,  the  de» 
fendant  Zimmerman  appealed. 

The  evidence  shows  that  in  1873  Albin  became  embarrassed. 
The  insurance  company  determined  to  go  into  liquidation,  and  to 
that  end  made  a  call  upon  Albin  for  $395.  Albin  did  not  pay  this 
amount,  and  the  company  at  once  foreclosed  the  mortgage  for  the 
whole  amount  of  the  note,  then  over  $6,000,  and  assigned  the 
judgment  to  Bender  for  the  $395.  At  that  time  Albin  was  a  di- 
rector of  the  insurance  company  and  consented  to  the  foreclosure 


OCTOBER  TERM,  1885.  ^ 

Cimig  v.  Zimmerman. 

for  the  whole  amdunt,  when  he  knew  the  call  only  was  due.  It  is 
with  this  assigned  judgment  that  Bender  was  enabled  to  buy  in  the 
property  TaLaed  at  from  $3, 000  to  $5,000.  Bender  thereafter  con- 
veyed to  Albinos  wife  two  of  the  lots  without  any  consideration* 
Eridence  shows  beyond  doubt  that  the  whole  scheme  of  selling  the 
property  under  the  Howard  King  judgment  and  the  judgment 
foreclosing  the  mortgage,  was  a  contriTance  by  Bender  and  Albin 
to  place  the  property  out  of  the  reach  of  the  latter's  creditors,  and 
therefore  fraudulent. 

Zimmerman  claims  to  be  a  tana  fide  purchaser  for  yalue  from 
Bender.  In  1878  there  was  a  sale  of  property  of  Matney  and  Albin 
under  executions  issued  on  the  two  King  judgments.  Both  Ben- 
der and  Zimmerman  attended  this  sale  and^ran  the  property  up  on, 
T.  A.  King,  who  became  the  purchaser  of  most  of  the  property 
then  sold.  They  did  this  in  the  interest  of  Albin.  At  this  sale, 
Zimmerman  purchased  and  receiyed  a  deed  for  several  parcels  of 
property,  and  then  without  consideration  quit-claimed  the  same  to 
Bender.  These  two  deeds  last  mentioned  were  never  put  to  record. 
Zimmerman  afterward  purchased  from  T.  A.  King  the  same  prop^ 
«rty  which  the  latter  bought  at  that  execution  sale;  none  of  the 
property  included  in  the  mortgage  was  included  in  the  deed  to  T. 
A.  King.  When  Bender  purchased  the  mortgaged  property  under 
the  junior  King  judgment,  and  which  judgment  he  then  owned,  he 
St  the  same  time  had  sold  and  bought  this  property  sold  to  Eling, 
and  thereafter  without  consideration  conveyed  the  same  by  quit- 
claim deed  to  Zimmerman.  Albin  says  he  and  Bender  and  Zim- 
merman acted  in  concert  in  all  of  these  transactions  with  a  view  of 
preventing  the  property  from  being  sacrificed.  This  Zimmerman 
denies.  The  evidence  shows  that  these  parties  were  all  on  friendly 
terms  and  consulted  together  with  respect  to  Albin's  afiEairs  on  dif- 
ferent occasions.  The  number  of  deeds  made  by  and  between  these 
parties  and  their  character  are  significant  facts.  These  transac- 
tions and  circumstances,  and  others  which  we  need  not  detail,  show 
that  Zimmerman  must  have  had  full  and  complete  knowledge  that 
Bender's  title  was  fraudulent.  This  is  certainly  true  as  respects 
the  property  now  in  question. 

The  deed  from  Bender  to  Zimmerman  was  a  warranty  deed  and. 
the  latter  paid  therefor  at  least  $1,000  in  the  discharge  of  incum- 
brances placed  on  the  lot  by  Bender  and  in  payment  of  taxes  due 
at  the  time  of  the  purchase.    A  bona  fide  purchaser  for  a  valuable 
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consideration  from  a  fraudulent  grantor  is  not  affected  by  the  fraud 
in  this  prior  conveyance.  Wineland  y.  Coonce^  5  Mo.  293;  s.  c, 
32  Am.  Dec.  320;  Howe  v.  Waysman,  12  Mo.  169;  8.  c,  49  Am. 
Dec.  126;  Oardon  y.  Eitenaur,  87  Mo.  54.  But  he  must  be  a  bona 
fide  purchaser  as  well  as  for  Yaluable  consideration.  R.  S.,  §  2505; 
Bump  Fraud  Gont.  (3d  ed.)  492;  Story  Eq.  Jur.,  §  434.  Plain- 
tiff's right  to  the  relief  asked- is  clear  as  to  the  title  acquired  from 
Bender. 

A  more  difficult  question  arises  because  of  the  title  acquired 
from  Tootle.  It  appears  from  the  pleadings  that  Tootle  purchased 
the  lot  under  a  judgment  against  Albin  and  others  rendered  in 
1876.  Zimmerman  says,  and  the  statement  is  not  disputed,  that 
soon  after  he  got  the  deed  from  Bender  he  learned  Tootle  had  a 
claim  to  the  lot.  Bender  could  not  or  would  not  get  in  this  claim. 
Zimmerman  thereupon  gave  Tootle  $50  for  the  quit-claim  deed. 
That  Tootle  had  the  title  as  against  Bender  and  Zimmerman  can- 
not be  doubted.  He  had  the  same  right  to  set  aside  these  fraudu- 
lent deeds  that  plaintiff  has.  In  Story  Eq.  Jur.^  §  409,  it  is  said: 
**  Thus  a  purchaser  with  notice  may  protect  himself  by  purchasing 
the  title  of  another  bona  fide  purchaser  for  a  Yaluable  consideration 
without  notice;  for  otherwise  such  bona  fide  purchaser  would  not 
enjoy  the  full  benefit  of  his  own  unexceptionable  title."  So  a  pur- 
chaser without  notice  of  the  fraud  may  sell  the  property  to  a  per- 
son who  has  notice  and  pass  a  good  title  to  the  purchaser.  Evans 
Y.  Nealis,  69  Ind.  148;  Stewart  v.  Reed,  91  Penn.  St  287;  Funk^ 
Aouser  y.  Lay,  78  Ma  459.  It  is  true,  the  deed  from  Tootle  was  a 
quit-claim  deed,  but  the  property  was  subject  to  no  equities  in  his 
hands,  and  the  deed  would  pass  whatever  title  he  had.  Toole  pur- 
chased at  an  execution  sale  and  stood  in  the  position  of  the  judg- 
ment creditor.  He  acquired  a  title  in  fee  as  against  Albin,  i^ender 
and  Zimmerman,  and  a  title  which  was  prior  and  superior  to  the 
plaintiff's  demand  on  the  property.  He  had  a  title  free  from  all 
taint    And  Zimmerman  took  it  as  Tootle  held  it. 

The  rule  is  essential  to  enable  purchasers  under  like  circum- 
stances to  dispose  of  their  property,  and  we  understand  it  to  be  well 
settled.  This  case  is  not  like  that  where  a  party  holding  a  Yoida- 
ble  title,  because  of  actual  fraud,  makes  improYcments  or  pays  off 
incumbrances.  Here  the  defendant  sets  up  the  deed  and  claims 
title  thereunder.  There  is  nothing  in  the  CYidence  which  will 
justify  us  in  holding  that  Zimmerman  purchased  this  lot  from 
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Bender  or  from  Tootle  to  hold  for  tlie  use  of  iLihin.  When  Zim- 
merman purchased  this  property  of  Bender  he  gaye  Bender  a  con- 
tract agreeing  to  re-conyey  the  property  on  payment  of  $1,260,  on 
or  before  the  first  of  December,  1880.  Bender  says  the  time  was 
extended,  and  that  only  $800  is  due.  He  says  in  his  answer  that 
he  brings  this  amonnt  into  court,  but  we  do  not  understand  from 
this  record  that  this  money  was  eyer  in  fact  tendered  or  brought 
into  court  either  by  plaintiff  or  Bender. 

The  deed  from  Tootle  to  Zimmerman  should  not  have  been  set 
asidei  and  as  we  hold  that  conyeyed  a  good  title  the  judgment  is 

reyersed. 

Judgment  r$if$n$(L 

NoBioir,  J.,  dissents ;  the  other  judges  ooncnr. 


Ohapxan  y.  Doughbbtt. 

en  Mo.  SIT.) 

SMuU'^mhut&n  of  party  at  toUnesi  tDhere  cpportU  party  it  dtad. 

Under  a  statute  exdading  a  part j  from  testifying  in  his  own  f ayor,  where  the 
other  "  original  party  to  the  contract  or  cause  of  action  "  is  dead,  adeyisee  of 
land  whoee  testator  held  under  a  deed  from  the  defendant,  is  incompetent  to 
testify  in  an  action  of  ejectment  brought  by  him,  as  to  the  non-deUyery  of 
such  deed. 

EJECTMENT.    The  opinion  states  the  case.    The  defendant 
had  judgment  below. 

A.  H.  Waller  and  KinUy  d  WcMace^  for  appellant. 

A.  TT.  MulUns,  for  respondent. 

Shxbwood,  J.  This  is  an  action  in  ejectment  for  the  undiyided 
one-half  of  block  f ortynseyen  in  the  town  of  Keytesyille,  Ohariton 
county ;  a  piece  of  ground  deyised  to  Emma  Chapman^  wife  of  her 
co-plaintiff,  by  her  mother,  Lucy  Ann  Horsley,  the  grantee  in  a 
deed  executed  by  Dougherty,  the  defendant.  On  the  trial  defend- 
ant admitted  the  existence  of  this  deed,  which  was  for  the  property 
in  suit ;  that  it  was  last  in  his  possession,  and  was  lost.  Other 
testimony  offered  on  behalf  of  plaintiffs  showed  a  prima  facie  titU* 
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in  Mrs.  Horsley  to  the  premises  in  oontroyersy.  The  controlling 
question  in  this  canse  then  is  whether  Dougherty  was  a  compe- 
ient  witness  in  regard  to  the  deed  just  mentioned,  i.  a.,  as  to  the  de- 
li?ery  or  non-delivery  thereof. 

The  proTisions  of  the  statute  in  relation  to  cases  like  the  present 
are  contained  in  these  words:  **  Provided  that  in  actions  where 
one  of  the  original  parties  to  the  contract  or  cause  of  action,  in 
issue  and  on  trial,  is  dead,  or  is  shown  to  the  court  to  be  insane, 
the  other  party  shall  not  be  admitted  to  testify  in  his  own  fayor.'' 
R.  S.,  §  4010.  What  is  meant  by  the  expression  ^'contract  or  cause 
of  action?''  ''Judge  Buss  says:  ''The  cause  of  action  then  is 
the  wrong.  ♦  ♦  ♦  The  latter  phrase  ♦  ♦  ♦  includes  the 
former,  for  there  can  be  no  cause  of  action  aside  from  the  facts 
which  constitute  it;  the  facts  show  a  wrong  committed  or  threat- 
ened, and  unless  they  do  so  there  is  no  cause  of  action.  *  *  « 
The  wrong  may  be  done  by  a  denial  of  a  right,  or  by  the  refusal  to 
respond  to  an  obligation.  <*  *  <*  An  instance  of  the  first  is  an 
adverse  claim  to  the  property,  or  the  denial  of  an  obligation."  Code 
Plead.,  §  113. 

In  our  statutory  ejectment  all  the  constituent  elements  of  title 
are  involyed,  possession,  right  of  possession,  and  right  of  property. 
Now, ''  title  may  be  defined  generally  to  be  the  evidence  of  right 
which  a  person  has  to  the  possession  of  property."  2  Abbott's  Law 
Diet  566.  ''  This  is  when  a  man  has  lawful  cause  of  entry  into 
lands  whereof  another  is  seised;  and  it  signifies  also  the  means 
whereby  a  man  comes  to  lands  or  tenements,  as  by  feoffment,  last 
will  and  testament,"  etc.  Jacob.,  p.  245.  And  it  is  elsewhere  de- 
fined as  ''the  means  whereby  an  owner  possesses  his  property  justly, 
or  the  eyidence  of  ownership."  Whart  Law  Lex.  824.  And  in  an 
action  which  brings  the  title  in  question,  something  more  is  in- 
yolyed  than  the  actual  occupation,  or  mere  pedis  possessio.  It  is 
one  which  also  inyolves  the  justa  causa  possidendi.  Gregory  t. 
Kanouse,  2  N.  J.  L.  62.  The  definitions  and  remarks  effectually 
dispose  of  the  contention  of  defendant's  counsel  that  the  "  cause 
of  action  in  issue  and  on  trial  was  the  alleged  unlawful  withhold, 
ing  by  the  defendant  of  the  possession,"  etc.  The  "  cause  of  action 
in  issue  and  on  trial "  was  of  a  much  broader  scope,  since  it  was  ' 
*the  title  to  the  premises  in  oontroyersy  which  was  in  issue  and  on 
trial,  and  under  the  authorities  cited,  the  word  title  includes  and 
signifies  all  the  means  and  documents  which  evidence  and  estab- 
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lish  the  right  of  plaintiffs  to  recoTer  in  the  action  which  they 
brought. 

All  these  things  were  pat  in  issae  and  necessarily  inyolved 
therein;  and  the  defendant  was  one  of  the  original  parties  to  the 
contract  or  deed  which  evidenced  the  title  whereon  plaintiffs  relied, 
without  which  their  title  c  mid  not  be  established  or  maintained, 
and  the  other  party  to  that  contract  was  dead;  that  contract  or 
deed  was  thus  necessarily  in  issue,  constituting  as  it  did  the  high- 
est evidence  of  ownership,  and  consequently  the  most  material  fact 
which  went  to  make  up  plaintiffs'  cause  of  action;  that  cause  of 
action  was  in  issue  and  on  trial,  and  without  proof  of  the  validity 
of  that  deed  in  consequence  of  a  delivery  thereof,  plaintiffs  had  no 
standing  in  court.  The  importance  of  the  defendant's  testimony, 
denying  as  it  did  the  validity  of  the  deed  by  reason  of  the  fact  to 
which  he  testified  that  it  had  never  been  delivered  is  therefore 
most  obvious;  since  that  testimony  struck  at  the  very  foundation  of 
plaintiffs'  cause  of  action.  Was  his  testimony  admissible?  ''  The 
reason  of  the  statutory  prohibition  is  the  prevention  of  one  person 
testifying  where  death  has  sealed  the  lips  of  his  adversary."  Ful- 
kerson  v.  TkortUon,  68  Mo.  468.  Wharton,  when  speaking  of 
similar  statutory  prohibitions,  says:  '^  The  reason  of  this  exception 
is  that  when  there  is  no  mutuality  there  should  not  be  admissibility; 
I.  e.9  when  the  lips  of  one  party  to  a  contract  are  closed  by  death, 
then  the  other  party  should  not  be  heard  as  a  witness.  *  *  * 
Much  however  as  the  statutes  may  differ  in  words,  they  are  the 
same  in  purpose.  That  purpose  is  to  provide  that  when  one  of  the 
parties  to  a  litigated  obligation  is  silenced  by  death,  the  other& 
shall  be  silenced  by  law."    1  Whart  Ev.,  §  466. 

And  this  view  has  been  reiterated  by  this  court  in  various  f  orms» 
Thus  Waqkbb,  J.,  says:  '^The  object  and  purpose  of  the  statute 
was  undoubtedly  to  put  the  two  piurties  to  a  suit  upon  terms  of 
substantial  equality  in  regard  to  the  opportunity  of  giving  testi- 
mony. The  proposition  may  be  taken  as  a  general  one  therefore, 
that  where  parties  have  contracted  with  each  other,  each  may  bo 
supposed  to  have  an  equal  knowledge  of  the  transaction,  and  both 
if  living  and  sane,  are  allowed  to  testify.  But  if  one  is  precluded 
by  death  or  insanity,  the  other  is  not  entitled  to  the  undue  advan- 
tage of  being  a  witness  in  his  own  case."  Looker  v.  Davis,  47  Mo. 
140.  And  in  Stanton  v.  Ryan,  41  Mo.  510,  where  surviving  part« 
ners  brought  an  action  upon  a  quantum  meruit,  an'l  the  defendant 
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set  up  as  a  defense  a  special  contract  with  the  deceased  partner, 
the  remaining  partners  were  permitted  to  testify  touching  the  facts 
constituting  their  cause  of  action,  and  so  also  was  the  defendant; 
but  he  was  not  permitted  to  testify' respecting  the  special  contract, 
which  if  enforced  would,  it  seems,  have  defeated  the  action  of  the 
plaintifb;  and  this  ruling  was  affirmed  by  this  court,  Waonbb,  J., 
remarking:  ''The  suit  was  not  instituted  on  the  contract,  it  was 
denied  that  any  contract  existed;  the  suryiving  plaintiffs  knew 
nothing  about  it;  and  to  permit  Byan  by  his  own  testimony  to 
come  in  and  set  up  and  prove  its  terms,  when  Stanton's  lips  were 
sealed  by  death,  and  could  not  be  there  to  contradict,  qualify  or 
explain  his  statements,  is  at  war  with  justice,  and  certainly  not 
authorized  by  law/' 

In  Vermont,  a  State  possessing  statutory  provisions  identical 
with  our  own,  the  grantee  of  the  heirs  of  an  intestate  through  the 
administrator  of  the  estate,  brought  ejectment  against  the  defend- 
ant, who  had  held  the  land  sued  for  prior  to  the  death  of  the 
intestate.  The  plaintiff  claimed  this  possession  was  not  adyecse; 
the  defendant  claimed  the  contrary,  and  he  was  admitted  by  the 
lower  court  to  testify  in  support  of  his  claim;  but  this  ruling  was 
reversed  by  the  Supreme  Court.  Pxbrpoht,  0.  J.,  after  quoting 
the  statute,  among  other  things,  said:  ''  The  court  below  seem  to 
have  proceeded  upon  the  ground  that  the  beneficial  operation  ot 
this  statute  is  to  be  limited  to  cases  where  the  estate  or  the  legal 
representatives  of  the  deceased  party  are  in  interest.  The  statute 
does  not  in  terms  so  limit  it.  *  *  *  The  suit  is  brought  in  the 
name  of  the  administrator  to  establish  the  title  of  the  deceased 
party,  for  the  benefit  of  the  grantee  of  the  heirs  to  the  estate.  Is 
there  any  reason  why  the  benefit  of  this  statute  should  be  given  to 
the  heirs  of  the  estate  and  denied  to  their  grantee,  the  action  being 
in  the  same  form?  The  object  of  the  statute  was  to  guard  against 
the  danger  of  false  testimony  by  the  survivor.  The  danger  is  just 
as  great  in  one  case  as  in  the  other.  The  grantee  or  assignee  of 
the  deceased  party,  or  his  representatives,  is  not  supposed  to  know 
any  more  of  the  nature  of  the  transactidn  between  the  original 
parties  than  do  the  heirs  or  administrator  of  the  deceased  party. 
Ordinarily  he  knows  less.  The  rights  of  the  assignee  are  just  as 
sacred  in  the  eye  of  the  law,  as  the  rights  of  the  heirs.  The  pro- 
tection of  the  statute  is  just  as  necessary  in  the  one  case  as  in  the 
other,    and    no    evil    can    result    from    its    application   in    the 
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one  case  that  will  not  follow  its  application  in  the  other. 
*  *  *  The  statute  makes  the  death  of  one  party  to  the  cause  of 
action  in  issue  the  ground  of  excluding  the  sunrivor,  and  not  the 
fact  that  the  estate  of  the  deceased  party  has  an  interest  in  the  re- 
sult of  the  suit'*  Hollister  y.  Toung^  41  Yt.  157.  The  doctrine 
of  this  case  was  afterward  affirmed  in  the  case  of  Insurance  Co.  v. 
WMs^  53  Yt  14^  in  which  all  the  prior  cases  in  that  State  on  the 
point  were  commented  on,  inclusive  of  that  of  Bank  y.  Schofield, 
39  Yt.  590,  in  which  the  opinion  of  the  court  was  also  deliyered  by 

PiKBPONTy  0.  J. 

It  will  readily  be  obseryed  that  HoUiater^s  case,  »upray  fully  sus- 
tains the  position  heretofore  taken  as  to  what  constitutes,  in  eject- 
ment suits,  the  cause  of  action  in  issue  and  on  trial;  and  the  inad- 
missibility of  a  party  thereto,  his  adversary  being  dead,  to  testify 
in  the  action.  This  court,  on  several  occasions,  has  made  similar 
rulings  where  the  title  to  land,  in  one  form  or  another,  was  in 
issue.  Thus  in  Martin  v.  Jones^  59  Mo.  181,  where  one  McGarty 
had  sold  and  conveyed  land  to  one  Williams,  and  afterward  con- 
veyed the  same  by  deed  of  trust  to  Jones  as  trustee  for  Austin,  and 
both  Jones  and  Austin  had  notice  of  the  former  deed,  and  the 
heirs  and  representatives  of  Williams  filed  their  petition  to  cancel 
the  deed  of  trust,  and  to  enjoin  a  sale  thereunder,  and  the  answer 
denied  the  execution  of  the  deed  to  Williams,  and  the  fact  of 
notice,  it  was  held  by  this  court  that  McOarty  was  incompetent  as 
a  witness  to  controvert  by  his  testimony  his  deed  to  Williams, 
YoBiES,  J.,  remarking:  **  Whether  eitherof  the  matters  in  issue, 
as  above  set  forth,  could  be  called  the  contract  or  cause  of  action 
in  issue  and  on  trial,  within  the  meaning  of  the  statute,  is  difficult 
to  determine;  but  if  the  object  in  introducing  the  defendant,  Mc- 
Oarty, as  a  witness  was  to  elicit  evidence  from  him,  the  tendency 
of  which  would  be  to  affect  or  invalidate  the  deed  from  him  to 
Williams,  he  would  most  certainly  be  incompetent  for  that  purpose, 
as  the  other  party  to  that  contract  was  dead/'  So  also  in  Poe  v. 
Domic,  54  Mo.  119,  where  a  suit  was  brought  to  set  aside  and 
adjudge  null  a  deed  made  by  Poe  to  his  co-defendant,  it  was  ruled 
that  Poe  was  incompetent  as  a  witness,  in  respect  to  the  execution 
•of  such  deed.  And  in  Sitton  v.  8hipp,  65  Mo.  297,  it  was  ruled  in 
a  proceeding  for  specific  performance,  that  a  plaintiff  witness,  where 
the  other  party  to  the  contract  was  dead,  was  incompetent  to  prove 
<either  the  contract  itself,  or  acts  ot  part  performance  thereunder. 
Vol.  LVI.—  60 
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In  quite  a  recent  case,  that  of  Hughes  t.  Israel^  73  Mo.  538,  it 
was  ruled  in  an  aciion  of  ejectment  where  the  plaintiff  claimed 
under  a  deed  from  defendant  to  his  son,  since  deceased,  and  de- 
fendant claimed  under  a  yerbal  contract,  that  defendant  was  not  a 
competent  witness  to  prove  such  contract.  In  that  case,  as  in  this, 
it  was  contended  that  the  cause  of  action  in  issue  and  on  trial  was 
the  unlawful  withholding  by  the  defendant  of  the  possession  of  the 
premises  from  the  plaintiff;  and  that  as  both  the  parties  to  the 
oontroyersy  were  living,  and  parties  to  the  suit,  defendant  was 
therefore  competent  as  a  witness  to  any  fact  in  the  suit  The 
scope  of  the  issues  on  trial  was  not  however  passed  upon,  but  the 
intimation  was  strongly  given  that  if  the  answer  had  been  simply  a 
general  denial,  that  then  the  position  as  to  the  competency  of  the 
defendant  as  a  witness  would  have  been  tenable.  To  this  intima- 
tion I  cannot  yield  my  assent;  for  I  must  confess  my  inability  to 
discover  how  parties  to  a  legal  controversy  can  so  mould  their 
pleadings  as  to  confer  competency  on  «  witness  where  the  law  not 
only  fails  to  bestow  it,  but  more  than  that,  positively  declares  his 
absolute  incompetency. 

If  I  am  correct  in  my  views,  heretofore  expressed,  as  to  the  scope 
of  the  issues  in  an  ejectment  suit;  as  to  its  embracing  within  its 
issues  the  title,  and  all  that  such  term  implies,  then  it  follows  that 
defendant  was  incompetent  as  a  witness  to  overthrow  by  his  testi- 
mony any  instrument  to  which  he  was  one  of  the  origmal  parties, 
such  instrument  being  the  muniment  of  title  on  which  the  plain- 
tiffs rely.  Any  other  doctrine  than  the  one  here  asserted,  would 
place  it  in  the  power  of  every  grantor  in  an  action  of  ejectment 
where  the  grantee  is  dead,  to  overthrow  by  his  oath  his  most 
solemnly  executed  conveyance  on  the  specious  plea  that  such  instru- 
ment was  not  embraced  within  the  issues  of  such  a  suit  The  de- 
fendant in  this  case  confidently  relies  on  Bradley  v.  West,  68  Mo. 
69,  as  sustaining  his  position  as  to  the  narrow  scope  embraced  in 
the  issues  of  an  action  of  ejectment;  and  that  measured  by  the 
standard  of  that  case,  defendant  was  a  competent  witness.  In  that 
case  the  grantee  in  the  deed  was  permitted  to  testify  to  facts  which 
gave  vabdity  to  the  very  deed  under  which  he  claimed  the  grantor 
therein  being  dead.  It  is  true  in  that  case  the  defendant  was  a. 
stranger  to  the  deed,  but  I  am  not  able  to  see  any  distinction 
y  between  a  case  of  that  character,  and  one  where  the  heirs  of  either 
the  grantor  or  grantee  are  parties  to  the  litigation.     The  statute- 
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oertainly  makes  no  saoh  distinction;  the  distbility  of  one  of  the 
original  parties  to  the  contract  or  caase  of  action  in  issue  and  on 
trial,  where  the  other  party  is  dead,  and  the  surviyor  is  a  party  to 
the  soity  is  co-eztensiye  with  every  oocasion  where  such  instniDm^ 
or  cause  of  action  may  be  called  in  question;  at  least  the  statute 
lays  down  but  the  one  rule,  and  that  should  be  the  guide.  All  the 
dangers  and  all  the  mischief  which  can  arise  from  the  fake  testi- 
mony of  the  suryiying  party  will  be  incurred  as  well  in  the  case 
where  the  heirs  of  the  deceased  party  bring  suit,  and  rely  on  tho 
contract^  etc,  as  when  a  stranger  does  the  like,    Hottisier^s  case. 

Indeed,  the  rule  in  BrcMey  y.  West  tends  to  render  the  titles  of 
heirs  unmarketable  in  their  hands;  for  under  that  rule,  so  soon  aa 
they  oonyey  to  a  stranger,  he  must  needs  run  the  gauntlet  of  anti- 
cipatory perjury,  and  take  the  risk  of  seeing  any  link  in  his  chain 
of  title  swept  away  by  the  bare  oath  of  some  dissatisfied  party 
whom  he  may  find  it  necessary  to  sue,  or  whose  good  pleasure  it  is 
mayhap  to  sue  him. 

For  these  reasons  I  am  of  opinion  that  the  rule  laid  down  in  that 
case  is  not  law;  should  no  longer  be  followed,  and  that  the  judg- 
ment of  the  lower  court  should  be  reyersed  and  the  cause  remanded, 
with  directions  to  proceed  conformably  to  this  opinion. 

Judgment  reversed  and  cause  remanded 

AH  concur. 
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JBaBmnpHon'-^aUaehm&TU^' horse  required  far  uae, 

A  hone  is  exempt  from  ftttacbment  when  reaeonablj  required  for  use,  at  or 
within  a  reasonable  time  after  the  lery,  and  this  is  a  question  of  fact. 

REPLEVIN.  The  plaintiff  testified  that  prior  to  the  attachment 
he  had  agreed  to  labor,  using  the  horse  a  portion  of  the  time 
as  a  commercial  traveller  for  a  firm  in  Boston;  that  he  was  to  com- 
mence whenever  a  man  then  in  the  employ  of  the  firm  left  it;  that 
the  time  was  not  definitely  fixed,  nor  was  the  price  for  his  labor 
agreed  upon,  but  it  was  expected  that  he  would  commence  some 
time  in  January;  that  he  did  not  commence  on  account  of  his 
health,  until  some  time  in  April  last;  and  he  had  been  in  their  em- 
ploy  since,  using  the  horse  since  he  was  replevied  in  the  business 
of  the  firm.     The  plaintiff  had  judgment. 

Frank  G.  Clarke,  for  defendant. 

JSatchj  for  plaintiff. 

Gahpentrr,  J.     The  principal  question  is,  whether  there  wtis 
jany  evidence  in  the  case  upon  which  it  was  competent  to  find  that 
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the  horse  was  required  by  the  plaintiff  for  farming  or  teaming  pur- 
poses, or  other  actual  use  (Gen.  Laws,  oh.  224,  §  2);  and  this 
question  turns  upon  the  proper  construction  of  the  statute. 

To  hold  that  a  horse  is  not  exempt  unless  it  is  required  for 
actual  use  at  the  yery  instant  of  the  attachment,  would  practically 
nullify  the  statute;  the  horse  would  be  liable  to  attachment  at  the 
end  of  eyery  day's  work.  To  hold  that  the  horse  is  exempt  for  the 
reason  merely  that  at  some  indefinite  and  uncertain  future  time  it 
may  be  required  for  actual  use,  would  practically  make  the  exemp- 
tion absolute,  and  render  the  qualifying  language  of  the  statute 
nugatory;  the  horse  would  be  exempt,  although  required  neither 
for  present  use,  nor  for  any  near  and  certain,  or  reasonably  near 
and  certain  future  use.  The  true  construction  of  the  statute  must 
therefore  lie  somewhere  intermediate  between  these  two  extremes. 

One  of  the  obvious  purposes  of  the  statute  is  to  secure  to  the 
poor  debtor  the  use  of  a  horse  whenever  it  is  requisite  in  the  busi- 
ness  by  which  he  gains  a  livelihood;  hence  the  duration  of  the  ex- 
emption must  be  in  general  co-extensive  with  that  of  the  business. 
But  if  the  debtor  abandons  that  business,  and  either  has  none,  or 
engages  in  some  other  in  which  he  has  no  occasion  for  the  use  of  a 
horse,  the  exemption  ceases.  It  does  not  however  terminate  with 
a  mere  temporary  cessation  of  such  business.  It  could  not  be  the 
intention  of  the  legislature  that  the  exemption  should  come  to  an 
end  if  the  debtor  is  compelled  to  suspend  his  work  for  a  time  by 
reason  of  sickness  or  other  like  cause,  nor  during  such  reasonable 
time  as  must  necessarily  intervene  between  the  abandonment  of 
one  kind  of  business  and  the  entering  upon  another,  in  both  of 
which  the  use  of  a  horse  is  necessary;  nor  that  a  horse  procured  in 
good  faith,  for  the  purposes  of  a  business  to  be  entered  upon  the 
next  day  or  week,  or  within  any  reasonable  time,  should  be  liable 
to  attachment  until  the  moment  the  work  of  such  business  is 
actually  begun.  One's  business  may  be  of  an  intermittent  character, 
as  that  of  a  travelling  agent  whose  services  are  required  only  during 
alternate  weeks  or  months;,  or  it  may  be  confined  to  a  particular 
season  of  the  year,  as  in  the  case  of  oyster  and  fish  peddlers  in 
those  parts  of  the  country  which  are  distant  from  the  sea.  It 
would  be  a  harsh  and  unnatural  construction  of  the  statute  to  hold, 
as  matter  of  law,  that  the  exemption  ceases  ^t  the  end  of  each 
week's,  month's  or  season's  work,  when  there  is  a  fixed  intention 
to  resume  it  the  next  week,  month  or  season.     The  business  in. 
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fact  sabsistB  and  continaes,  althoagh  work  therein  is  for  the  time 
discontinued.  In  order  to  giye  fall  effect  to  the  legislatiye  intent, 
it  must  be  held  that  a  horse  is  required  for  actoal  use  within  the 
meaning  of  the  statute,  and  therefore  exempt  from  attachment,  not 
only  while  in  fact  employed  in  actual  and  necessary  service  and 
daring  temporary  cessations  of  that  serrice,  but  also  wheneyer  it  is 
reasonably  neoessary  for  actual  use  in  a  business  which  the  debtor 
in  good  faith  intends  to  enter  upon  within  a  reasonable  time.  The 
question  in  all  cases  is,  whether  the  horse  was  reasonably  required 
for  actual  use,  either  at  the  time  of  the  attachment,  or  within  a 
reasonable  time  thereafter;  and  this  is  a  question  of  fact,  to  be  de- 
termined upon  all  the  eyidence.  ChUting  y.  Tappan,  59  N.  H.  562. 
Here  the  eyidence  is  abundant  upon  which  it  might  be  found, 
either  that  the  plaintiff  had  not  at  the  time  of  the  attachment  per- 
manently abandoned  the  business  in  which  the  use  of  the  horse 
was  necessary,  or  that  he  was  then  in  good  faith  intending  to  en- 
gage within  a  reasonable  time  in  other  business  in  the  conduct  of 
which  a  horse  was  neoessary. 

Whether  a  suspension  of  business  is  permanent  or  temporary,  or 
whether  one  is  about  to  enter  upon  any  particular  business,  must 
necessarily,  in  many  cases,  be  in  a  large  degree  a  question  of  inten- 
tion, as  upon  a  question  of  domicile,  or  whether  a  removal  from  is  a 
final  abandonment  of  a  homestead.  Locke  y.  RowM,  47  N.  H.  46. 
The  eyidence  excepted  to  was  properly  received. 

Exceptions  overruled. 

Staklbt,  J.,  did  not  sit:  the  others  concurred. 


Statb  y.  MooBB. 

<6iN.  H.9.) 

OrinUnal  law — lottery — pMication  of  one  laieftU  in  another  State. 

It  is  a  criminal  offense  to  advertiee  a  lottery,  nnlawf  al  where  adyertieed,  al 
thoogh  to  be  drawn  in  a  State  where  it  is  lawful.* 

rpHE  opinion  states  the  point. 


*  To  same  effect,  People  v.  Noelke  (94  N.  T.  137).  46  Am.  Rep.  128. 
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Attamef'Cfeneral  and  Wattace,  Bolioitor,  for  State* 
J.  W.  FMaws,  for  defendant. 

Oabpbntbb,  J.    By  Gen.  Laws,  oh.  372,  §  1,  it  is  provided  that 

if  any  person  shall  make  or  put  up  any  lottery  or  pretended  lot- 
tery *  *  *  he  shall  be  fined/'  etc.;  and  by  section  2,  that ''  if  any 
person  shall  sell,  dispose  o^  or  oSer  or  keep  for  sale,  any  ticket  or 
part  thereof  in  any  lottery  or  pretended  lottery,  *  *  *  or  shall 
print  or  publish  any  accoant  thereof,  or  of  the  place  or  person 
where  or  by  whom  any  such  ticket  *  *  *  may  be  obtained,  he 
shall  be  fined,''  etc. 

It  is  urged  that  the  second  section  was  not  intended  to  prohibit 
the  sale  of  tickets  in  a  lottery  lawfully  established  in  another  juris* 
diction,  or  the  publication  of  an  account  of  such  lottery,  but  that 
the  provisions  of  this  section  relate  solely  to  lotteries  forbidden  by 
the  first  section,  namely,  lotteries  or  pretended  lotteries  made  or 
put  up  in  this  State;  and  in  support  of  the  position  it  is  argued 
that  our  present  statutes  on  the  subject  are  a  revision  and  conden- 
sation of  previous  statutes,  and  should  receive  the  same  construc- 
tion. 

The  earliest  statute  of  the  State  prohibiting  lotteries  is  the  act  of 
February  14,  1791,  which  contained  the  proviso  ^Uhat  nothing  Id 
this  act  shall  be  construed  to  extend  to  any  lottery  allowed  or  that 
shall  hereafter  be  allowed  by  act  or  law  of  the  legislature  of  this 
State  or  of  the  United  States  or  of  either  of  them."  The  act  of 
June  12,  1807,  contained  substantially  the  same  proviso.  It  is 
perhaps  not  altogether  clear  whether  lotteries  lawfully  established 
in  other  States  of  the  United  State;,  or  those  only  so  established  by 
the  general  government  of  the  United  States,  were  excepted  from 
the  operation  of  these  statutes.  In  the  act  of  July  7,  1827,  the 
proviso  was  omitted.  That  statute  made  it  unlawful  for  any  per- 
son ''  not  having  been  first  authorized  or  empowered  so  to  do  by 
the  legislature  of  this  State,"  to  make  or  put  up  any  lottery,  or  to 
aid  and  assist  in  any  lottery  **  not  authorized  by  the  legislature  of 
this  State,"  by  printing  or  publishing  an  account  thereof.  It  has 
never  been  altered  in  any  substantial  respect.  It  appears  in  a  con- 
densed form  in  Rev.  Stats.,  ch.  220,  Oen.  Stats.,  ch.  254,  and 
Oen.  Laws,  ch.  272.  In  State  v.  Polkt,  6  N.  H.  53,  decided  long 
before  the  revision  of  the  statutes  in  1842,  it  received  a  construe- 
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tion  which  is  decisive  of  this  qaestion.  In  that  case  an  indictment 
which  alleged  the  sale  of  a  ticket  ''  in  a  certain  lottery  not  author- 
ized by  the  legislature  of  this  State ''  was  held  good.  The  court 
say,  *'  If  there  were  no  tickets  in  any  lottery  which  were  not  within 
the  prohibition  of  the  statute,  the  crime  is  here  alleged  with  suffi- 
cient certainty.  For  in  that  case  it  is  wholly  immaterial  what  kind 
of  a  ticket  was  sold  and  to  what  lottery  it  belonged.  When  the 
sale  of  all  tickets  is  prohibited,  it  must  be  mere  surplusage  to  de- 
scribe in  the  indictment  either  the  ticket  or  the  lottery.  But  if 
there  were  any  tickets  in  any  lottery  which  might  be  lawfully  sold, 
the  indictment  is  defective.  In  that  case  it  ought  to  be  alleged 
what  the  tickets  were,  or  at  least  to  what  lottery  they  belonged, 
that  it  might  be  seen  whether  the  sale  was  lawful  or  not.  *  *  * 
We  are  not  aware  that  th^re  was  at  the  time  alleged  in  the  indict- 
ment, or  that  there  has  been  at  any  time  since,  any  lottery  author- 
ized by  the  legislature  of  this  State,  and  are  of  opinion  that  the 
indictment  must  be  adjudged  sufficient''  A  like  effect  has  been 
given  to  similar  statutes  in  other  jurisdictions.  Oommonwealth  v. 
Clapp,  5  Pick.  41;  Com.  v.  Hooper,  6  Pick.  42;  Com.  v.  Dana,  & 
Mete  329;  Com.  v.  Johnson,  Thac.  Cr.  Oas.  284;  Com.  v.  Braynard, 
Thac.  Or.  Gas.  146;  PeopU  v.  Sturdevant,  23  Wend.  418;  People 
V.  Charles,  3  Denio,  212;  Charles  v.  People,  1  N.  Y.  180. 

The  indictment  may  be  maintained  against  the  defendant,  al- 
though he  was  not  the  owner,  but  the  managing  editor  only,  of  the 
newspaper.  The  offense  charged  is  a  misdemeanor,  and  aU  who 
aided  or  abetted  or  in  any  way  participated  in  its  commission  are 
liable  as  principals.  The  fact  that  the  defendant  was  the  manag- 
ing editor  of  the  paper  is  immaterial,  except  as  evidence  upon  the 
question  whether  he  did  or  did  not  print  or  publish,  or  aid  or  abet 
the  printing  or  publishing  of  the  article  in  question* 

Case  discharged. 

Stanxbt,  J.,  did  not  sit;  the  others  concurred. 


DKVEMHER  TEKM,  Iboo.  481 

Page  y.  Symonds. 


Page  v.  Symokds. 

(88  N.  H.  17.) 
Burial  —  right  of —  in  pubUe  cemetery  —  revoeaOon, 

The  privilege  of  banal  in  a  public  cemetery  is  a  mere  lioenae,  sabjedtomaiii- 
dpal  regulation,  and  revocable  according  to  public  neceeaity.* 


P 


RTITION  for  injunction  against  removal  of  human  remains 
from  a  pulilic  cemetery.     The  opinion  states  the  case^ 


S.  B.  Page  and  Ray^  Drew,  Jordan  <&  Carpenter y  for  plaintiff. 

Binghaniy  Mitchells  <&  Batchellor,  for  defendants. 

Clark,  J.  The  law  requires  every  town  to  provide  a  suitable 
public  cemetery^  and  subjects  it  to  such  regulations  as  the  town 
may  establish.  When  there  is  a  public  necessity  for  the  establish- 
ment of  a  new  cemetery,  and  land  necessary  therefor  cannot  be 
obtained  in  a  suitable  place  at  a  reasonable  price  by  contract  with 
the  owner,  the  selectmen,  upon  petition  therefor,  may  lay  out  a 
cemetery,  and  appraise  the  damage  to  the  land-owner.  All  pro- 
ceedings upon  such  petition,  and  the  return  and  record  of  such  pro- 
ceedings, and  the  remedy  of  a  land-owner,  if  he  is  dissatisfied  with 
the  location  or  the  damages  awarded,  are  the  same  as  in  cases  of 
highways  laid  out  by  selectmen.  When  there  is  a  public  necessity 
for  the  discontinuance  of  a  cemetery  and  the  removal  of  the  re- 
mains buried  in  it,  it  may  be  discontinued  upon  like  notice,  pro- 
ceedings, return,  and  record,  and  subject  to  the  same  right  of  ap- 
peal, as  in  case  of  the  discontinuance  of  highways.  And  the  select- 
men may,  prudently,  and  with  all  proper  care  and  attention,  and 
at  the  expense  of  the  town,  remove  the  remains  from  the  discon- 
tinued cemetery  to  a  suitable  cemetery,  and  may  carefully  remove 
all  monuments,  gravestones  and  other  appurtenances  with  as  little 
injury  as  the  nature  of  the  case  will  admit,  and  at  the  expense  of 
the  town.  In  case  of  injury  to  any  such  monument,  gravestone, 
or  other  appurtenance,  the  town  pays  all  damages;  and  all  pro- 
ceedings relating  to  the  removal  of  remains  and  other  things,  and 
for  obtaining  increased  damages,  are  the  same  as  in  the  case  of  the 

•See  OriJUh  v.  Charlotte,  etc,,  -S.  Co.  (23  S.  C.  25),  55  Am.  Rep.  1, 
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discontinaance  of  highwaySy  and  sabjeot  to  the  same  right  of  ap« 
peaL  The  removal  is  made  to  any  publio  oemetery  in  the  town, 
and  in  such  unoccupied  part  of  it  an  is  designated  by  the  nearest 
surviving  relatives  of  the  deceased.  No  cemetery  is  discontinued 
or  removals  made  unless  the  town  by  a  three-fourths  Tote  first  vote 
in  favor  of  a  discontinuance  or  removaL     O.  L.,^ch.  49,  §§  1-4. 

The  defendants  are  the  selectmen  ot  Lisbon.  At  a  legal  town 
meeting,  held  April  28, 1883,  the  town  voted  to  discontinue  the 
cemetery  where  the  plaintiff's  relatives  are  buried,  and  to  remove 
the  bodies  buried  therein.  The  plaintiff  was  present  at  the  meet- 
ing and  spoke  in  opposition  to  the  measure,  which  was  carried  by  a 
vote  of  200  to  250  in  the  aflSrmative,  and  about  fifty  in  the  nega- 
tive. The  cemetery  contains  one  acre  of  land,  couTeyed  to  the 
town  of  Lisbon  in  1847,  in  trusb  for  a  pubho  burial  place.  It  is 
located  in  Lisbon  village,  within  ten  rods  ot  the-B.,  0.  ft  M.  rail- 
road. In  1846  the  village  was  much  smaller  than  now,  and  the 
railroad  was  not  built.  About  1863  dissatisfaction  began  to  be  ex- 
pressed as  to  the  size  and  situation  of  the  cemetery,  and  the  un- 
suitable character  of  the  soil,  a  part  being  ledgy  and  a  part  wet  It 
was  apparent  that  enlarged  and  better  accommodations  would  soon 
be  needed,  and  in  1867  a  new  cemetery,  containing  eight  acres,  was 
established  upon  a  site  suitable  for  the  purpose  and  further  from 
the  village.  Since  that  time  the  new  cemetery  has  been  chiefly 
used  as  a  place  of  burial,  only  six  interments  having  been  made  in 
the  old  cemetery  during  the  last  thirteen  years.  Previous  to  the 
Tote  of  discontinuance,  about  125  bodies*  had  been  removed  from 
the  old  to  the  new  cemetery,  leaving  about  fifty  graves  from  which 
the  bodies  had  not  been  removed,  all  of  which  haye  since  been  re- 
moved except  four,  which  are  soon  to  be  removed,  and  the  bodies 
of  the  plaintiff's  deceased  parents  and  brother,  buried  in  August, 
1865,  March,  1866,  and  October,  1882*  In  consequence  of  the  re- 
movals from  the  old  cemetery  and  its  disuse  as  a  place  of  burial, 
and  the  general  conviction  that  its  discontinuance  was  only  a  ques- 
tion of  time,  the  fences  had  been  allowed  to  decay,  bushes  had 
grown  up,  and  the  ground  had  become  uneven,  so  that  as  a  place  of 
burial  for  the  dead  it  was  regarded  as  not  creditable  to  the  town. 

The  plaintiff  claims  that  there  was  no  public  necessity  for  the 
discontinuance  of  the  cemetery,  that  he  has  not  received  legal  no- 
tice of  the  contemplated  removal  of  the  remains  of  his  relatives, 
and  that  there  have  not  been  such  proceedings,  return,  or  reoord. 
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on  the  part  of  the  selectmen  as  are  required  by  law^  so  that  he 
could  be  heard  or  his  rights  protected.  After  the  vote  of  discon- 
tinuance, the  plaintiff  was  requested  by  the  selectmen  to  select  a 
spot  in  the  new  cemetery,  and  remove  the  bodies  of  his  deceased 
relatives.  No  record  or  return  of  the  action  of  the  town  has  been 
made,  except  the  record  of  the  meeting  kept  by  the  town  clerk  in 
the  records  of  the  town.  The  plaintiff  also .  claims  that  no  law 
authorizing  a  discontinuance  of  the  cemetery  existed  when  his 
mother  and  brother  were  buried  in  1865  and  1866,  and  that  aik 
application  of  the  statute  authorizing  such  discontinuance  to  this 
case  is  in  conflict  with  the  provision  of  the  Constitution  of  the 
United  States,  that  no  State  shall  pass  any  law  impairing  the  oUi- 
gaiion  of  contracts. 

In  determining  whether  an  injunction  shall  issue,  it  is  necessary 
to  consider  what  rights  of  the  plaintiff  are  imperilled.  There  is  no 
allegation  of  title  or  ownership  in  the  soil  of  the  cemetery,  nor  is 
there  any  suggestion  of  any  right  acquired  by  purchase  or  secured 
by  express  contract.  The  facts,  so  far  as  they  appear,  furnish  no 
evidence  of  any  right  except  such  as  may  be  incident  to  the  right 
of  interment  in  a  public  cemetery.  Such  right  of  burial  is  not  an 
absolute  right  of  property,  but  a  privilege  or  license,  to  be  enjoyed 
so  long  as  the  place  continues  to  be  used  as  a  burial  ground,  sub- 
ject to  municipal  regulation  and  control,  and  legally  revocable 
whenever  the  public  necessity  requires.  It  is  a  right  of  limited  use 
for  purposes  of  interment,  which  gives  no  title  to  the  land.  Oraig 
V.  First  Presbyterian  Church  of  Pittsburgh,  88  Penn.  St.  42;  s.  c, 
32  Am.  Bep.  417;  Windt  v.  German  Reformed  Church,  4  Sandf. 
Ch.  471.  A  grant  of  a  lot  in  a  cemetery  is  said  to  be  analogous  to 
a  grant  of  a  pew  in  a  meeting-house,  and  the  right  of  burial  in  a 
public  burying  ground  in  some  respects  resembles  the  right  of  pew 
tenancy.  Jones  v.  Towns,  58  K  H.  462;  s.  o.,  42  Am.  Bep.  602; 
Sohisr  V.  Trinity  Church,  109  Mass.  1,  21;  Kincaid's  Appeal,  66 
Penn.  St.  411;  8.  c,  5  Am.  Rep.   377. 

Strictly  speaking  there  is  no  right  of  property  in  a  dead  body. 
2  BL  Com.  429;  In  re  Beehman  St.,  4  Brad.  503;  Weld  v.  Walker, 
130  Mass.  422;  8.  c,  39  Am.  Bep.  465;  4  Am.  L.  Bev.  57.  But 
while  it  is  not  property  in  the  ordinary  sense  of  the  term,  it  is  re- 
garded as  property  so  far  as  to  entitle  the  relative  to  legal  protec- 
tion from  unnecessary  disturbance  and  wanton  violation  or  in- 
Tasion  of  its  place  of  burial.     The  plaintiff,  notwithstanding  he  is 
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neither  the  owner  of  the  soil  of  the  cemetery  nor  of  the  remains  of 
his  deceased  relatives  interred  there^  may  nevertheless  be  author- 
ized to  invoke  protection  against  unnecessary  desecration  of  their 
place  of  burial.  MeagJUr  v.  Drueoll,  99  Mass.  281;  Fierce  y.  Swan 
Paint  Cemetery^  10  R.  L  227;  s.  c,  U  Am.  Bep.  667;  Smith  t. 
Thompson,  55  Md.  55;  8.  0.,  39  Am.  Bep.  409;  Beatttf  v.  Kurtz,  2 
Pet  566,  584;  Gooley  Torts,  539. 

But  it  does  not  appear  that  any  injury  or  indignity  to  the  re* 
mains  of  the  plaintiff's  dead  relatives  is  intended.  Their  place  of 
burial  has  been  practically  abandoned  as  a  place  of  interment  for 
several  years,  and  regarded  as  unfit  for  that  purpose.  A  more 
suitable  location  has  been  secured  as  a  public  burying  ground;  and 
after  the  removal  of  three-fourths  of  the  bodies  from  the  old  ceme- 
tery, the  town  voted  to  discontinue  it  by  a  majority  of  more  thaa 
three-fourths  of  those  present  and  voting  at  a  meeting  duly  noti- 
fied for  that  purpose.  Since  then  all  the  bodies  have  been  remoyed 
except  those  of  the  plaintiff's  father,  mother,  and  brother,  and  four 
others,  for  whose  removal  preparation  is  already  made.  The  fences 
have  gone  to  decay,  the  surface  of  the  ground  is  broken  and  un- 
even, the  lot  is  uninclosed  and  unprotected,  and  no  longer  fit  for 
its  former  use  as  a  resting-place  for  the  dead.  Under  such  ciroam- 
stances  a  removal  of  the  remains  to  a  suitable  place  of  interment 
would  seem  to  be  an  act  of  respect  to  the  ashes  of  the  dead.  It 
certainly  cannot  be  regarded  as  wanton  desecration.  This  is  the 
extent  of  the  threatened  injury,  and  it  is  not  sufficient  to  entitle 
the  plaintiff  to  an  injunction. 

The  right  to  provide  for  the  establishment  and  discontinuance 
of  public  cemeteries  and  regulate  their  use  is  a  public  right,  within 
the  control  of  the  legislature,  which  it  may  exercise  directly,  or 
intrust  to  local  municipal  action  under  such  restrictions  as  are 
necessary  for  the  protection  of  public  and  private  rights.  The 
town  of  Lisbon  was  authorized  by  statute  to  discontinue  the  old 
cemetery  and  remove  the  remains  buried  therein,  whenever  a  pub- 
lic necessity  existed  therefor,  and  three-fourths  of  the  voters  pres- 
ent and  voting  at  a  legal  meeting  called  for  that  purpose  should 
vote  in  favor  of  such  discontinuance.  O.  L.,  ch.  49,  §§  3,  4.  The 
power  to  discontinue,  when  there  is  a  public  necessity  therefor, 
necessarily  includes  the  power  to  determine  whether  such  public 
necessity  exists.  Cool.  Const.  Lim.  39-43.  By  a  three-fourths 
Tote,  at  a  meeting  duly  notified  and  holden  for  thafc  purpose,  the 
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town  voted  to  discontinne  the  cemetery.  This  was  a  legitimate 
exercise  of  the  aathoritj  conferred  by  the  legislature.  Being  an 
exercise  of  the  police  power  of  the  State  to  which  all  contracts  and 
all  rights  are  sabject,  the  statute  is  not  in  conflict  with  the  con- 
tract clause  of  the  Constitution  of  the  United  States  Cool.  Const. 
lim.  574. 

This  cemetery  could  be  discontinued  by  the  town  as  if  it  had 
been  laid  out  by  the  selectmen.  The  public  right  of  burial  in  it, 
acquired  by  contract  with  the  land-owner,  could  be  abandoned  as 
if  it  had  been  acquired  by  an  exercise  of  the.  right  of  eminent 
domain  without  his  consent,  upon  a  petition  to  the  selectmen.  If 
the  town  cannot  obtain  a  suitable  lot  at  a  reasonable  price  by  con- 
tract with  the  owner,  the  selectmen  can  lay  out  a  cemetery  as  they 
lay  out  a  highway.  And  as  a  cemetery  may  be  laid  out  in  such  a 
case  as  a  highway  is  laid  out,  so  it  may  be  discontinued  as  a  high- 
way may  be  discontinued.  As  the  power  of  relinquishing  the  pub- 
lic right  of  way  in  certain  cases  is  vested  in  the  town,  so  the  power 
of  releasing  and  abandoning  the  public  right  of  burial  in  this  ceme- 
tery is  vested  in  the  town.  The  notice,  proceedings,  return  and 
record  required,  and  the  right  of  appeal  given  in  this  case  are  the 
same  as  in  the  case  of  a  discontinuance  of  a  park,  common  or  high- 
way by  a  town.  The  plaintiff  contends  that  the  proceeding  for 
discontinuance  must  be  such  as  to  give  him  notice  of  a  judicial 
proceeding,  an  opportunity  to  be  heard,  and  an  opportunity  to 
appeal;  that  this  being  his  right  under  the  statute,  the  power  of 
discontinuance  is  not  conferred  upon  the  town,  and  that  the  ceme- 
tery could  be  discontinued  only  upon  a  petition  to  this  court.  But 
as  upon  such  a  petition  he  would  not  have  an  ordinary  appeal,  it  is 
evident  that  the  right  of  appeal  given  by  the  statute  is  not  a  right 
of  appeal  from  a  judgment  or  vote  of  discontinuance;  and  the 
plaintiff  does  not  suggest  any  proceeding  in  which  he  could  have 
such  an  appeal.  The  statute  authorizing  the  laying  out  and  discon- 
tinuance of  cemeteries  refers  to  the  statute  of  highways  by  compre- 
hensive terms,  which  show  that  no  other  notice,  proceeding,  return 
or  record  is  required,  and  no  otiier  right  of  appeal  is  given  than  in 
the  case  of  the  discontinuance  of  a  highway  by  a  town. 

It  does  not  appear  that  the  town  or  the  defendants  have  exceeded, 
or  intend  to  exceed  their  authority,  or  have  done  or  propose  to  do 
any  thing  except  m  a  legal  and  discreet  manner,  and  with  due  re- 
gard for  the  sensibilities  of  all  persons  interested  in  the  substitution 
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of  a  suitable  publio  cemetery  for  an  ansuitable  one.  An  iojanction 
would  prevent  the  doing  of  that  which  ought  to  be  done,  and  which 
it  is  the  duty  of  the  defendants  to  do. 

Ity  unction  denied. 
SxcTH,  J.^  did  not  sit;  the  others  concurred. 


SJBU'ISTON'   Y.    StATB. 
(08  N.  H.  ST.) 

OiMuiUuUanal  law — tenure  of  Judieial  efflee. 

A  oonstltatlonml  provisioii  that  no  person  shall  hold  the  office  of  judge  of  anj 
coart  after  he  has  attained  the  age  of  seventy  jears  does  not  apply  to  jus- 
tices of  the  peace.* 

TTABEAS  OOBPUS.     The  opinion  states  the  point. 
Oopeland  <6  Bdgerly,  for  plainti&. 

I 

I 

Mellows,  for  State. 

Allek,  J.  The  question  presented  is,  whether  a  justice  of  the 
peace,  by  reason  of  having  attained  the  age  of  seventy  years,  is  dis- 
qualified to  hear  the  examination  of  a  person  charged  with  crime, 
and  commit  him  for  want  of  bail.  The  plaintiffs  claim  that  the  act 
of  the  magistrate  in  examining  and  ordering  them  to  furnish  bonds 
for  appearance  at  the  Supreme  Court  was  beyond  his  official  powers, 
and  unauthorized  by  law  by  reason  of  article  78  of  the  second  part  of 
the  Constitution,  providing  that  **  No  person  shall  hold  the  office  of 
judge  of  any  court ''  after  he  has  attained  the  age  of  seventy  years. 

The  office  of  justice  of  the  peace  is  not  one  of  those  expressly 
named  in  article  78  as  withheld  from  any  person  by  reason  of  age. 
Though  the  office  is  judicial  in  its  character,  and  the  incumbent 
in  the  trial  of  causes  within  his  jurisdiction  and  the  examination 
of  persons  charged  with  crime,  may  be  said  to  sit  as  a  court,  it  is 
distinct  from  the  office  of  judge  of  a  court,  and  it  would  not  seem 
that  the  framers  of  the  Constitution  intended  to  include  within 
that  office  the  office  of  justice  of  the  peace  without  naming  it  in 

*  See  People  y.  Oarr  (100  N.  Y.  236),  58  Am.  Rep.  161. 
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U^rms.  The  article  excludes  any  person  of  the  age  of  seventy  yean 
from  holding  '^  the  oflBce  of  jndge  of  any  coart,  or  jadge  of  Probate 
or  sheriff  of  any  county.'^  No  others  are  named.  If  it  was  intended 
to  place  a  jnstice  of  the  peace  within  the  restriction  of  the  article, 
and  the  office  was  not  mentioned  by  name  because  it  was  thought 
to  be  included  within  that  of  judge  of  any  court,  the  same  reason 
would  have  led  to  the  omission  of  the  judge  of  Probate,  who  in 
every  sense  is  judge  of  a  court. 

The  intention  of  the  framers  of  the  Constitution,  and  the  proper 
oonstruction  of  the  article  in  question,  which  is  the  ascertainment 
of  that  intention,  are  made  more  manifest  by  reference  to  the  con- 
text Article  79  provides  that  ''No  judge  of  any  court  or  justioe 
of  the  peace  shall  act  as  attorney,  or  be  of  counsel  to  any  piart^y,  or 
originate  any  civil  suit  in  matters  which  shall  come  or  be  broiigliit 
before  him  as  judge  or  justice  of  the  peace."  The  office  of  '}u4g9 
and  justice  of  the  peace  are  in  this  article  recognized  as  S6|)§l^at9 
and  distinct  offices,  each  being  named  in  two  instances. !  Had- Jt 
been  the  intention  to  include  the  latter  in  the  former,  no  such  repe* 
tition  would  have  been  necessary  or  probably  used..  The  ,^ame 
phraseology  would  have  been  used  in  article  78,  where  the  office  of 
justice  of  the  peace  is  not  named.  If  ''  the  office  of  judge  of  any 
court"  was  intended  as  a  descriptive  phrase  broad  9nough  to  in- 
clude all  officers  whose  duties  are  for  the  most  part  of  a  judicial 
nature,  and  particularly  justices  of  the  peace,  and  for  that  reason 
they  were  not  named  in  article  78,  they  would  not  for  the  same 
reason  have  been  designated  in  article  79.  The  maxim,  eapressio 
unitis,  etc.,  is  illustrated  and  made  emphatic  by  the  context.  Arti- 
cle 75  provides  that ''  In  order  that  the  people  may  not  suffer  from 
the  long  continuance  in  place  of  any  justice  of  the  peace  who  shall 
fail  in  discharging  the  important  duties  of  his  office  with  ability 
and  fidelity,  all  commissions  of  justices  of  the  peace  shall  become 
void  at  the  expiration  of  five  y^ars  from  their  respective  dates,  and 
upon  the  expiration  of  any  commission,  the  same  may,  if  necessary, 
be  renewed,  or  another  person  appointed,  as  shall  most  conduce  to 
the  well-being  of  the  State.''  The  limit  of  the  office  is  here  fixed 
at  five  years,  and  no  hint  is  given  that  the  commission  would  ex- 
pire or  not  be  renewed,  if  the  appointee  should  meanwhile  have 
reached  the  age  of  seventy  years,  or  that  the  people  would  on  that 
account  suffer  from  his  failure  to  discharge  ''  the  important  duties 
of  his  o*fice  with  ability  and  fidelity." 
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There  has  been  no  chAnge  in  article  78  since  its  introduction  into 
the  Oonstitntion  a  hundred  years  ago;  and  from  the  fact  that  jus- 
tices of  the  peace  have  been  appointed  and  have  acted  in  their 
office  without  regard  to  great  age,  and  during  that  time  no  one  has 
raised  in  court  the  question  of  their  right  to  hold  the  office  and 
perform  its  duties  after  the  age  of  seyenty,  the  common  undier- 
standing  must  have  been  that  the  office  of  justice  of  the  peace  was 
not  included  in  the  '^  office  of  judge  of  any  court,''  as  that  phrase 
is  used  in  the  Constitution.  The  general  understanding  upon  the 
subject  has  been  eyinced  by  the  legislature  continuously  since  1818, 
when  after  a  preamble  reciting  that  the  provision  of  the  Constitu- 
tion forbidding  any  person  to  hold  the  office  of  judge  of  any  court, 
judge  of  Probate,  or  sheriff  of  any  county  had,  in  certain  cases, 
been  disregarded,  it  was  enacted  that  no  person  appointed  to  any 
one  of  these  offices  (naming  them)  should  hold  the  appointment, 
or  perform  any  duty  of  the  office,  or  receiye  any  fee  or  salary  there- 
for, until  he  should  have  deposited  in  the  office  of  secretary  of 
State  a  certificate  of  the  date  and  place  of  his  birth.  N.  EL  Laws, 
1830,  tit.  II,  ch.  4.  The  same  statute,  with  the  subsequent  addi- 
tion of  clerks  of  courts  and  registers  of  Probate,  has  ever  since  been 
in  force.  Ber.  Stats.,  ch.  15,  §  1;  Crim.  Stats.,  ch.  15,  §  1;  Oen. 
Stats.,  ch.  17,  §  1;  (Jen.  Laws,  ch.  18,  §  1.  Justices  of  the  peace 
were  never  named  in  the  statute  among  those  required  to  file  the 
certificate.  Had  it  been  understood  by  the  legislature  that  those 
officers  were  disqualified  from  acting  at  the  age  of  seventy  years, 
they  would  have  been  included  in  the  statute  among  those  of 
whose  age  it  was  deemed  necessary  to  preserve  evidence  in  a  public 
office. 

It  has  been  decided  in  OoUing's  PMtiony  57  N.  H.  146;  s.  c, 
24  Am.  Bep.  66,  citing  Moore  v.  Graves^  3  N.  H.  408,  that  an 
infant  cannot  hold  the  office  of  justice  of  the  peace.  That  decision 
was  not  founded  upon  any  constitutional  or  statute  disqualifica- 
tion, but  upon  the  common-law  disability  of  infants  to  perform 
Judicial  duties.  At  common  law  persons  of  seventy  years  of  age 
and  upward  are  not,  for  that  reason,  under  any  disability. 

In  New  York,  under  a  provision  of  the  Constitution  that  "No 
person  shall  hold  the  office  of  justice  or  judge  of  any  coart  longer 
than  until  and  including  the  last  day  of  December  next  after  be 
shall  be  seventy  years  of  age,''  it  has  been  decided  that  the  restric- 
tion of  age  applies  to  justices  of  the  peace.     People  v.  Mann^  32 
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Han,  441.  The  legislatare  of  New  York  has  established  ^'  ooarts 
of  justices  of  the  peace/'  and  the  langaage  in  the  restricted  clause 
of  the  Constitution  of  that  State,  in  the  absence  of  conflicting 
words  in  the  context,  forcibly  leads  to  the  conclusion  reached  in 
the  case  last  cited.  The  reasons  for  the  decision  in  that  case  are 
not  applicable  here. 

The  conclusion  is,  that  in  New  Hampshire  a  justice  of  the  peace 
is  not  disqualified  from  performing  any  duty  pertaining  to  his  office 
by  reason  of  being  more  than  seventy  years  of  age;  and  the  pro- 
ceedings of  the  magistrate  in  hearing  the  examination  and  making 
the  order  for  the  plaintifb  to  give  bonds  were  within  his  lawful 
powers.     The  plaintifb   will  recognize  or  gire  bonds  for  their 

appearance,  or  stand  committed. 

Writ  denieiL 
Dos,  0.  J»,  did  not  sit;  the  others  concurred. 


DuDLBT  Y.  Foots. 

(88  N.  H.  ST.) 
Fixtures  —  hay-9cal69. 


Haj-scales  erected  by  the  owner  of  the  huid,  and  not  designed  for  remov*],  do 

not  pass  by  a  bill  of  sale. 

AOTION*  for  money  had  and  received.     The  opinion  sufficiently 
shows  the  case. 

Barnard  &  Barnard^  for  plaintiff. 

If.  0.  Buxton  and  Shirley  &  Stone,  for  defendants. 

Doe,  C.  J.  The  hay-scales,  being  originally  a  part  of  the  real 
estate  of  Beuben  Johnson,  passed  with  the  soil  under  them  not  to 
his  executor,  but  to  his  heirs,  as  a  well  dug  and  stoned  by  the  tes- 
tator  at  the  same  place  would  hare  passed  to  them;  and  their  title 
was  not  divested  and  the  legal  character  of  the  property  was  not 
changed  by  the  classification  of  the  executor's  inventory.  The 
sixth  part  of  the  scales  that  passed  to  Mrs.  Gage  (one  of  the  heirs) 
has  not  ceased  to  be  a  part  of  her  undivided  sixth  of  the  whole 
tract  of  land.  The  rest  of  the  tract  was  conveyed  by  her  co-heirs 
Vol.  LVI  —  02 
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to  her  husband.  The  plaintiff  has  aoquired  no  interest  in  the  hind 
by  deed,  devise,  descent,  prescription  or  estoppel;  and  the  qaos- 
tions  are,  whether  one-half  of  the  scales  became  the  plaintiff's  per^ 
sonal  property,  and  whether  in  this  action  of  assumpsU,  she  can 
recover  a  part  of  the  income  received  by  the  defendants,  who  are 
agents  of  Mr.  Oage,  who  is  agent  of  his  wife. 

The  land  under  the  weighing  apparatus  belongs  to  Mr.  and  Mjn. 
Oage,  and  an  undivided  part  of  the  income  received  by  the  del  end- 
ante  is  compensation  for  the  use  of  that  land;  and  if  the  jdaiatiff 
could  recover  some  of  the  income  she  would  not  be  entitled  to  any 
of  the  ground  rent  included  in  the  income. 

Mrs*  Oage  has  not  consented  to  a  transformation  of  any  part  of 
the  scales  into  personal  property,  nor  imposed  upon  the  land  the 
incumbrance  of  the  plaintiff's  right  to  keep  her  personal  property 
on  it;  and  the  co-tenants  of  Mrs.  Oage  could  not  subject  the  land 
to  such  an  incumbrance  to  her  detriment.  If  by  the  bills  of  sale, 
the  plaintiff  had  become  owner  of  one-half  of  the  scales  as  personal 
property,  that  half  would  occupy  the  Oages'  land  under  a  license 
which  Mrs.  Oage  might  claim  was  unauthorized,  and  which  Mr. 
Gage  might  claim  was  revocable  or  limited  in  time.  Houston  v. 
Laffee,  46  N.  H.  505;  BtUcMder  v.  Hihhard,  68  N.  H.  269;  Tay- 
lor V.  Gerrish,  69  N.  R  569;  Morse  v.  Oopeland,  2  Gray,  302; 
Wiseman  Y.  Lticksinger,  84  N.  T.  31;  s.  c,  38  Am.  Bep.  479; 
Wood  V.  Leadbitter,  13  M.  &  W.  838;  Adams  v.  Andrews,  15  A.  & 
E.  (N.  S.)  284;  Cornish  v.  Siubbs,  L.  B.,  5  0.  P.  334;  MeOor  v. 
Watkins,  L.  B.,  9  Q.  B.  400.  With  or  without  a  revocation  or 
other  termination  of  the  license,  there  would  be  a  question  whether 
the  plaintiff  could  rightfully  keep  her  half  of  the  scales  where  they 
are.  And  as  they  are  probably  indivisible,  and  a  removal  of  the 
whole  or  half  of  them  would  be  a  destruction  of  Mrs.  Gage's  real 
estate,  there  would  be  a  question  whether  the  plaintiff  could  right- 
fully carry  her  half  away.  But  it  is  not  necessary  to  consider  the 
difficulties  of  the  ownership  for  which  the  plaintiff  contends,  or  to 
inquire  whether  Mrs.  Gage's  co-tenants  could  by  deed  constructively 
change  an  undivided  portion  of  a  stratum  of  a  section  of  the  land 
into  personalty. 

y  If  a  deed  of  the  scales,  executed  by  all  the  heirs  of  Beuben  John- 
son, would  have  conveyed  the  scales  and  the  land  under  them 
{Marston  v.  Slickney,  68  N.  H.  609),  and  if  the  co-tenants  of  Mrs. 
Gage  could  have  made  a  partial  partition  of  the  whole  tract  by 
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a  deed  of  their  fiye-sixths  of  the  scales  (4  Kent  Com.  368;  Davis  t. 
Barnard,  60  N.  H.  550)9  the  bills  of  sale  giyen  by  tham  and  Mr. 
Oage,  not  being  deeds,  did  not  oonyey  a  legal  title.  Kmgsley  y. 
Hofbreoh,  45  N.  H.  313;  Howe  ▼.  BatchOder,  49  N.  H.  204;  iSfew- 
ari  Y.  Clark,  13  Mete.  79;  S.  BankT.  Gong.  SoeMy,  127  Mass.  516; 
Morss  V.  Salisbury,  48  N.  Y.  636 ;  Wheeler  v.  ReynoWe,  66  N.  T. 
227.  Material  things,  united  in  fact,  are  sometimes  separated  in 
contemplation  of  law.  For  some  purposes  there  may  be  a  con- 
strnctiye  seyerance  of  growing  trees  or  other  part  of  the  realty, 
and  a  conversion  of  the  constructively  severed  part  into  personalty 
by  deed.  Kingsley  r'Holbrook,  supra  ;  Oooding  v.  RHey,  50  N.  H. 
400,  412,  413;  Hait  v.  Stratton  MilU,  54  N.  H.  109,  110,  111;  s. 
c,  20  Am.  Rep.  119;  L.  F.  Co.  v.  L.  G.  d  P.  Co.,  82  N.  Y.  476, 
484,  485;  Irons  v.  Webb,  41  N.  J.  L.  203;  s,  c,  32  Am.  Rep.  197. 
The  severance  and  conversion  are  effected  by  the  instrument  that 
divides  the  title  of  the  realty  into  parts,  and  conveys  a  part  away. 
The  farm  of  A.  is  not  turned  into  personal  property  by  his  deed 
conveying  the  whole  title  to  B.,  or  by  a  bill  of  sale  that  conveys 
nothing.  Here  has  been  no  conveyance  by  either  of  the  Gages,  and 
no  actual  or  constructive  severance  of  the  scales  or  one-half  of  them 
from  the  rest  of  the  land.  By  a  bill  of  sale  not  under  seal  given  by 
Mr.  Gage,  either  before  or  after  he  received  his  deed,  he  could  con- 
vey neither  one-half  of  the  whole  track  of  land,  nor  one-half  of  an 
unsevered  part  of  it.  Such  a  bill  of  sale,  signed  by  him  and  his 
wife,  would  not  have  transferred  the  legal  title. 

If  for  the  purpose  of  this  case  any  intention  of  Reuben  Johnson 
could  have  prevented  the  scales  becoming  real  estate,  it  does  not 
appear  that  he  had  an  intention  that  could  qualify  the  legal  effect 
of  his  annexation  of  them  to  his  soil.  The  opinion  of  subsequent 
owners  of  the  land  that  the  scales  were  not  real  estate  was  an  error 
of  law  that  did  not  change  the  legal  character  of  the  property,  and 
Mr.  Gage's  intention  to  convey  one-half  of  the  scales  was  not  car- 
ried into  effect  by  such  an  instrument  as  the  law  requires  for  the 
conveyance  of  realty.  If  all  the  signers  of  all  the  bills  of  sale  in- 
tended to  make  the  purchaser  a  tenant  in  common  of  the  land,  or 
owner  of  an  undivided  part  of  the  scales  constractively  severed  from 
the  land,  and  if  either  of  the  bills  of  sale  is  a  memorandum  of  a 
contract  of  which  specific  performance  can  be  enforced  in  equity  by 
a  decree  for  a  deed  making  the  plaintiff  the  owner  of  one-half  of 
the  scales  unsevered  or  constructively  severed,  such  a  deed  cannot 


492  NEW  HAMPSHIRE, 

Gage  ▼.  Censon  of  New  Hampflhiie  Edeette  Medical  Society. 

be  given  by  the  defendants;  and  ail  the  bills  of  sale  without  a  seal 
haye  not  carried  to  the  plaintiff  the  legal  title  necessary  for  the 
maintenance  of  this  action.  For  the  purpose  of  this  case  the  bills 
of  sale  are  as  immaterial  as  so  many  oral  sales  of  nnsevered  realty. 
The  scales  are  a  part  of  the  land;  and  the  plaintiff,  not  being  a 
co-tenant  of  the  land,  is  not  a  co-tenant  of  its  income. 

Judgmmi  for  the  defendants. 
OiLBPnnsBy  J.,  did  not  sit;  the  others  concurred* 


Oaqi  y.   Obisbobs  of   Nbw  Hakpshisb   Eolbgtio   Mbdical 

Society. 

(ttll.H.ttO 

PhyekiaiM  —  rtf'uaal  to  Ueeme. 

A  board  of  oeDflois  of  a  medical  society  may  iiot  refuse  a  license  to  an  applicant 
on  the  sole  ground  that  he  is  not  worthy  of  pabUo  confidence.* 

IICANDAMHS.    The  opinion  states  the  case. 

iSanbom  dk  OlarJc^  for  petitioner. 

W.  L.  Foster,  for  defendants. 

Smith,  J.  The  petitioner  alleges  that  haying  pursued  the  pre- 
scribed course  of  study,  and  haying  upon  due  examination  been 
graduated  from  the  Eclectic  Medical  College  of  the  city  of  New 
York,  a  legally  chartered  school  authorized  to  confer  degrees  in 
medicine  and  surgery,  and  haying  receiyed  a  diploma  from  said  col- 
lege, he  presented  himself  before  the  defendants,  a  board  of  censors 
of  the  New  Hampshire  Eclectic  Medical  Society,  January  4,  1882, 
and  made  application  to  the  board  for  a  license  to  practice  medi- 
cine, surgery,  and  midwifery  in  this  State,  representing  that  he  had 
pursued  the  prescribed  course  of  study  and  graduated  from  said 
college,  and  produced  his  diploma,  and  offered  himself  for  such  ex- 
amination as  the  defendants  might  desire  to  make;  that  the  de- 
fendants refused  his  application,  declined  to  giye  him  a  hearing, 
and  refused  to  grant  him  a  license.     The  petitioner  prays  for  a  writ 

*  See  State  r.  Gregory  (82  Mo.  128),  53  Am.  Rep.  565. 
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of  tnandamus  commanding  the  defendants  to  isme  to  bim  a  license 
to  practice  medicine,  snrgery,  and  midwiferr  in  this  State,  and  for 
farther  reliel 

The  defendants  answer,  admitting  that  they  are  the  board  of 
censors  of  the  New  Hampshire  Eclectic  Medical  Society.  They 
deny  that  the  petitioner  pursued  the  prescribed  course  of  study,  or 
that  he  was  graduated  upon  due  examination  from  said  medical 
college,  or  that  the  college  was  legally  chartered  or  authorized  to 
confer  degrees  in  medicine  and  surgery,  or  that  the  petitioner  had 
a  regular  and  proper  degree  from  the  college  as  alleged*  They 
admit  the  other  allegations  of  the  petition,  but  say  that  the  rea- 
son for  their  refusal  to  issue  a  license  to  the  petitioner  was  because 
it  clearly  appeared  to  and  was  understood  by  them  that  the  peti- 
tioner  was  disqualified  and  unfit  to  practice  medicine,  surgery,  and 
midwifery,  that  he  was  unworthy  of  public  confidence,  and  that  it 
was  clearly  apparent  to  them  that  if  a  license  was  granted  it  would 
be  their  duty  to  revoke  such  license  immediately  for  the  reasons 
stated. 

The  referee  finds  that  the  petitioner  graduated  from  the  Eclectic 
Medical  Oollege  of  New  York  dty,  a  medical  school  authorized  by 
the  laws  of  New  York  to  confer  degrees  in  medicine  and  surgery; 
that  he  receiyed  a  diploma  from  the  college,  March  4,  1880,  after 
having  pursued  the  prescribed  course  of  study  and  upon  due  exam- 
ination; that  he  applied  to  the  defendants  January  4,  1882,  for  a 
license,  and  offered  his  diploma  as  evidence  of  his  graduation;  that 
the  defendants  refused  to  grant  the  petitioner  a  license,  or  to  exam- 
ine his  deploma,  or  to  examine  him  as  to  his  qualifications;  and  that 
they  put  their  refusal  mainly  upon  the  ground  that  the  petitioner 
is  not  worthy  of  public  confidence. 

The  statute  requires  every  medical  society  organized  under  the 
laws  of  this  State,  to  elect  a  board  of  censors  consisting  of  three 
members.  Authority  is  conferred  upon  the  board  to  examine  and 
license  persons  to  practice  medicine,  surgery,  or  midwifery.  It  is 
made  the  duty  of  the  board  to  issue  licenses  without  examination 
to  all  persons  who  furnish  evidence  by  diploma  from  some  medical 
school  authorized  to  confer  degrees  in  medicine  and  surgery,  when 
the  board  is  satisfied  that  the  person  presenting  such  diploma  has 
obtained  it  after  pursuing  some  prescribed  course  of  study  and  upon 
due  examination.  The  board  has  power,  upon  due  notice  and  hear- 
ing, to  revoke  any  license  granted  by  it,  when  improperly  obtained, 
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or  when  the  holder  has,  by  conviction  for  crime  or  from  any  other 
cause^  ceased  to  be  worthy  of  public  confidence.  G.  L.,  ch.  132^  §  2. 
The  defendants  allege  as  a  reason  for  refusing  a  license  to  the  peti- 
tioner that  he  is  not  ^'  worthy  of  public  confidenoey''  and  claim  the 
right  under  the  statute  to  refuse  to  issue  a  license  if  satisfied  that 
either  of  the  causes  exists  which  authorize  them  to  revoke  it: 
The  object  of  the  statute  is  protection  to  the  public  from  incompe* 
tent  and  unworthy  physicians  and  surgeons.  Two  classes  of  per- 
sons are  mentioned  in  the  statute  to  whom  a  license  to  practice 
medicine,  etc.,  may  be  issued  —  those  who  have  and  those  who  have 
not  received  a  diploma  from  a  medical  school  authorized  to  confer 
degrees.  To  the  latter  class  the  license  is  issued  upon  examina- 
tion; to  the  former  class,  without  examination.  Authority  to  ex- 
amine and  license,  as  expressed  in  the  statute,  means  authority  to 
license,  when  upon  examination  of  the  candidate  as  to  his  medicd 
education,  skill,  aiid  experience,  the  censors  are  satisfied  that  he 
possesses  the  necessary  qualifications  for  the  important  and  respon- 
sible occupation  of  a  medical  practitioner.  When  the  candidate 
has  received  a  diploma  from  a  medical  school,  he  has  only  to  satisfy 
the  board  that  it  was  conferred  by  a  school  authorized  to  confer  de- 
grees in  medicine  and  surgery;  and  that  it  was  conferred  after  he 
had  pursued  the  prescribed  course  of  study,  and  upon  due  exami- 
nation by  the  authorities  of  the  school.  The  statute  makes  such  a 
diploma  conclusive  evidence  to  the  censors  that  he  possesses  the 
requisite  medical  qualifications  to  practice  medicine,  surgery,  and 
midwifery.  Hence  the  provision  that  he  shall  receive  a  license 
without  examination  —  that  is,  without  examination  as  to  his  medi- 
cal qualifications. 

The  statute  also  contemplates  that  the  exigency  may  arise  when 
the  holder  of  a  medical  license  may  become,  or  may  prove  to  have 
been  unfit  or  unqualified  to  practice  medicine,  and  for  that  reason 
that  his  license  should  be  revoked.  The  license  is  in  effect  a  cer- 
tificate that  the  holder  possesses  the  necessary  medical  and  other 
qualifications.  The  license  may  be  revoked  when  it  was  improp- 
erly obtained,  or  when  the  holder  has,  by  conviction  for  crime  or 
from  any  other  cause,  ceased  to  be  worthy  of  public  confidence. 
Character,  no  less  than  medical  education,  skill  and  experience,  is, 
within  the  meaning  of  the  statute,  a  qualification  for  a  competent 
physician  or  surgeon.  One  who  does  not  possess  the  requisite  quali- 
fications cannot  be  worthy  of  public  confidence.     Bar  rows  v.  Mass. 
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Med.  Soc,  12  Gush.  402,  409;  Bex  v.  Askew,  4  Barr.  2186,  2189; 
Cam.  Y.  PhUatUhropie  Soc.,  5  Binn.  486.  Bat  a  license  once  granted 
cannot  be  reyoked  except  upon  due  notice  and  a  hearing.  The 
holder  is  given  an  opportunity  to  meet  charges  and  eyidence  tend- 
ing to  show  his  unfitness.  The  same  considerations  that  forbid  the 
reyocation  of  a  license  except  upon  notice  and  a  hearing,  also  re- 
quire that  the  applicant  for  a  license  who  possesses  the  requisite 
medical  qualifications  shall  not  be  denied  a  license  without  a  hear- 
ing on  the  question  whether  he  is  in  other  respects  worthy  of  pub- 
lic confidence. 

It  is  said  that  mandamtis  does  not  lie  to  compel  admission  to  a 
corporate  franchise,  or  to  an  office,  when  it  is  plainly  apparent  that 
the  appellant,  if  admitted,  will  be  immediately  expelled;  that  in 
such  a  case  the  writ  may  be  properly  withheld;  and  that  the  writ 
is  not  intended  to  enable  a  party,  by  taking  advantage  of  forms  or 
the  want  of  form,  to  defeat  justice.  High  Ex.  Bem.,  §g  287,  801; 
Ex  patie  Paine,  1  Hill.  665;  Sex  v.  OrijffUhs,  5  B.  ft  Aid.  731;  Rex 
y.  Axbridge,  Gowp.  523;  Rex  y.  Mayor,  etc.,  of  London^  2  T.  R 177, 
182;  Rex  y.  Bishop  of  Chester,  1  T.  B.  896,  403;  Van  Rensselaer  y. 
Sheriff  of  Albany,  1  Gow.  501;  Slate  y.  Society,  15  La.  Ann.  73. 
What  the  common  law  of  this  State  is  on  that  subject  it  is  not  now 
necessary  to  inquire.  This  case  depends  upon  the  statute,  which 
does  not  authorize  the  exclusion  of  the  plaintiff  from  the  rights  of 
a  licensed  physician  without  trial.  An  examination  for  the  pur- 
]K>8e  of  ascertaining  his  medical  and  surgical  knowledge  and  skill 
is  rendered  unnecessary  by  his  diploma  from  a  medical  school  au- 
thorized to  confer  degrees  in  medicine  and  surgery,  the  board  of 
censors  being  satisfied  that  he  obtained  his  diploma  after  pursuing 
the  prescribed  course  of  study  and  upon  due  examination.  He  is 
exempted  by  the  statute  from  the  examination  which  would  be 
required  if  he  had  no  diploma.  But  the  legal  meaning  of  the  stat- 
ute does  not  require  the  issue  of  a  license  which  should  be  imme- 
diately reyoked  for  want  of  other  qualifications  than  medical  and 
surgical  knowledge  and  skill.  A  license  may  be  refused,  if  on  other 
grounds,  upon  due  notice  and  heanng,  he  is  fairly  proved  by  the 
defendants  to  be  unworthy  of  public  confidence.  If  he  desires  a 
hearing  before  the  defendants  on  that  question,  further  proceed- 
ings in  this  case  will  await  the  result  of  the  speedy  trial  to  which 
he  is  entitled  before  the  board. 

All  concurred.  Trial  granted. 
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AoimI— /a<M  reprMerUoHoM  on  tale  of  (foods. 

lUae  mad  fraudulent  repieaeiitations*  calculated  aud  intended  to  midetd  and 
prevent  examination  and  inquiiy  as  to  the  quality  and  character  of  a  stock 
of  goods,  made  bj  a  seller  to  a  purchaser  unacquainted  with  such  goods, 
who  exercising  ordinary  prudence,  is  induced  to  make  the  purchase,  relying 
upon  the  representations,  and  is  thereby  deceiTed,  are  actionable. 

A  OTION  for  deoeit.    The  opinion  states  the  case. 
Bay  d  Walker  and  W.  L.  Ibster,  for  phuntifL 
/.  T.  Mugridge  and  ChaM  d  StreeUr,  for  defendant 

CLA.KK9  J.  The  finding  of  the  referee  is  authorized  by  the  facts 
appearing  in  the  case.  If  the  defendant  made  false  and  fraadalent 
representations  npon  material  matters,  calculated  and  intended  to 
mislead  and  prerent  examination  and  inquiry  as  to  the  quality  and 
character  of  the  stock  of  goods,  to  induce  the  plaintiff  to  make  the 
trade,  and  the  plaintiff  in  the  exercise  of  ordinary  prudence,  relying 
upon  such  representations  as  true,  was  induced  to  enter  into  the 
contract  and  was  thereby  defrauded,  he  is  entitled  to  damages. 

Upon  competent  eyidence  the  referee  has  found  that  the  defend- 
ant, knowing  that  the  plaintiff  was  unacquainted  with  such  goods 
as  made  up  the  stock  in  his  store,  both  before  the  making  of  the 
written  agreement  and  during  the  taking  of  the  myentory,  repre- 
sented and  stated  to  the  plaintiff,  in  substance,  that  his  stock  was 
clean  and  desirable,  and  that  the  goods  were  of  good  styles  and 
salable;  that  the  plaintiff,  relying  upon  the  defendant's  representa- 
tions, did  not  make  a  careful  examination  of  the  goods*  and  did  not 
avail  himself  of  the  means  provided  in  the  written  agreement  for 
fixing  the  prices  of  the  goods;  that  the  stock  contained  remnanta 
of  carpets,  and  both  carpets  and  papers  of  old  patterns  and  styles, 
which  were  not  salable  at  the  prices  put  upon  them  in  the  inven- 
tory, and  nothing  was  said  by  the  defendant  to  the  plaintiff  about 
this;  and  that  the  plaintiff  relied  upon  the  representations  made  by 
the  detendant,  and  was  deceived  by  them  and  by  the  suppressic^ 
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of  facts  relating  to  the  stock.  It  is  also  to  be  assumed,  from  the 
finding  of  the  referee  for  the  plaintiff,  that  the  defendant  knew  the 
representations  were  false,  that  they  were  made  as  statements  of 
material  facts  to  deceive  the  plaintiff  and  were  not  mere  expressions 
of  opinion,  and  that  the  plaintiff  was  justified  in  relying  upon 
them.  These  questions  of  fact  are  included  in  the  general  finding. 
Nayes  t.  Patrick,  68  N.  H.  618.  If  the  representations  were  false, 
the  defendant  knew  them  to  be  so,  and  the  conclusion  is  almost 
irresistible  that  they  were  made  with  intent  to  deceive  and  defraud. 
Benj.  Sales,  §  460. 

It  is  objected  that  the  plaintiff  was  not  justified  in  relying  upon 
the  representations  of  the  defendant,  and  that  the  referee  erred  in 
holding  that  the  rule  eavwxt  emptor  did  not  apply  to  this  case.  If 
the  rale  was  of  universal  application,  an  action  of  deceit  for  false 
representations  in  a  sale  could  never  be  maintained  by  the  pur- 
chaser. It  may  be  difficult  to  draw  the  line  which  separates  cases 
within  the  rule  from  those  to  which  it  does  not  apply^  as  each  case 
depends  to  some  extent  upon  its  peculiar  circumstances;  but  it 
applies  generally  to  cases  free  from  actual  fraud,  where  the  parties 
deal  upon  an  equal  footing  and  with  equal  means  of  knowledge; 
and  it  is  not  applicable,  as  a  general  rule,  where  false  and  fraudu- 
lent representations  of  material  facts  are  made  by  the  vendor,  and 
the  parties  have  not  equal  facilities  for  ascertaining  the  truth.  In 
such  cases  the  purchaser  has  the  right  to  rely  upon  the  statements 
of  the  vendor;  and  when  the  purchaser  is  justified  in  relying  upon 
the  representations  of  the  vendor,  the  rule  caveat  emptor  does  not 
apply. 

Where  the  statements  are  of  material  facts,  essentially  connected 
with  the  substance  of  the  transaction,  and  not  mere  general  com- 
mendations or  expressions  of  opinion,  and  are  concerning  matters 
which  from  their  nature  or  situation  are  peculiarly  within  the 
knowledge  of  the  vendor,  the  purchaser  is  justified  in  relying  on 
them;  and  in  the  absence  of  any  knowledge  of  his  own,  or  of  any 
facts  which  should  excite  suspicion,  he  is  not  bound  to  make 
inquiries  and  examine  for  himself.  Under  such  circumstances  it 
does  not  lie  in  the  mouth  of  the  vendor  to  complain  that  the  vendee 
took  him  at  his  word.  On  the  other  hand,  where  the  representa- 
tions consist  of  general  commendations  or  mere  expressions  of 
opinion,  or  where  they  relate  to  matters  not  peculiarly  within  the 
knowledge  of  the  vendor,  the  purchaser  is  not  justified  in  relying 
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upon  them,  but  is  bound  to  examine  for  himself  so  as  to  ascertain 
the  truth.  2  Pom.  Eq.  Juris.,  §§  891,  893.  In  this  case  the  par- 
ties were  not  on  an  equal  footing,  and  had  not  equal  means  of 
knowledge.  The  defendant  had  an  experience  of  fifteen  years  in 
trade,  and  knew  the  exact  condition  of  his  stock.  The  plaintiff  had 
no  acquaintance  with  such  goods,  and  could  learn  nothing  of  their 
style  and  quality  from  an  examination.  The  defects  in  the  goods 
were  to  him  undiscoyerable  defects.  The  representations  made  by 
the  defendant  related  to  material  matters  of  fact,  and  the  plaintiff 
was  justified  in  relying  on  them.  He  was  not  guilty  of  negligence 
in  assuming  them  to  be  true,  nor  was  it  his  duty  to  employ  a  com- 
petent person  to  examine  the  goods. 

In  Poland  y.  BrowneU,  181  Mass.  138;  8.  o.,  41  Am.  Bep.  215, 
cited  by  the  defendant  in  argument  as  a  case  strongly  resembling 
the  case  at  bar,  it  is  stated  in  the  opinion  of  the  court  *^  that  the 
CTidence  showed  that  the  plaintiff  relied  on  his  own  examination 
and  the  advice  of  a  friend,  and  for  all  that  appeared  both  buyer 
and  seller  had  equal  means  of  information,  and  were  equally  well 
qualified  to  judge  of  the  yalue  of  the  property. '' 

The  evidence  that  the  plaintiffs  vigilance  was  disarmed  by  the 
defendant's  representations  was  admissible  under  the  declaration. 
It  is  a  necessary  consequence  of  such  representations  to  lull  suspi- 
cion and  prevent  inquiry  and  examination,  which  is  not  required 
to  be  specially  alleged.  It  is  not  necessary  to  make  a  special  claim 
for  damages  which  result  naturally  and  necessarily  from  the  fraud. 
1  Oh.  PI.  895;  3  Suth.  Dam.  426;  ffoitt  v.  Bolcamb,  23  N.  H.  535, 
552;  ffoUt  V.  ffolcomb,  32  N.  H.  185,  205;  Page  v.  Parker,  40  N. 
H.  47,  71;  Poland  v.  Broumell,  131  Mass.  138;  s.  o.,  41  Am.  Bep. 
215,  and  Parker  v.  MoulUm,  114  Mass.  99;  s.  c,  19  Am.  Bep.  815, 
cited  by  the  defendant,  are  to  the  effect  that  where  the  representa- 
tions are  not  in  themselves  actionable,  and  the  fact  that  the  plain- 
tiff was  fraudulently  induced  to  forego  making  inquiries  which  he 
would  have  otherwise  made  is  relied  on  as  a  distinct  ground  of 
action,  the  means  by  which  he  was  induced  to  forebear  inquiry 
must  be  specifically  set  forth  in  the  declaration,  and  it  is  not  suffi- 
cient to  charge  in  general  terms  that  the  plaintiff  was  fraudulently 
prevented  by  the  defendant's  artifice  from  making  inquiry.  , 

[Mmor  questions  omitted.] 

Judgment  for  the  plaintiff  on  the  report. 

Allbit  and  Elodobtt,  JJ.,  did  not  sit;  the  others  concurred. 
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m  N.  H.  147.) 

Ooniract —  r^atraitU  of  trade. 

A  eontmoi  not  to  practioe  dentistry,  in  penon  or  bj  agents,  within  certein 

limits,  is  not  violated  hj  working  for  another. 


B 


ILL  for  injanction.    The  opinion  states  the  case. 


S.  W.  Hblman,  for  plaintiff. 
B.  K.  Weiber,  for  defendant. 

Olabk,  J.  This  is  a  bill  in  equity  for  an  injunction.  In  oon« 
sideration  that  the  plaintiff  would  take  him  as  a  student  in  den- 
tistiy  and.  pay  him  the  sum  of  seyenty-five  dollars^  the  defendant 
agreed  to  become  the  student  of  the  plaintiff  for  one  year  from 
April  22,  1880,  and  also  agreed  that  he  would  not  ''practice  or  do 
any  dentistry  on  his  own  account  or  by  any  agent ''  in  the  town  of 
HiUsborough,  or  any  town  adjoining^  so  long  as  the  plaintiff  prac- 
tices therein«  The  plaintiff  continues  to  practice  in  Hillsborough; 
and  the  defendant  having  engaged  to  work  for  another  dentist  who 
has  opened  an  office  in  the  same  Tillage,  the  question  is,  whether 
practicing  dentistry  for  wages  in  the  office  of  another  dentist  in 
Hillsborough  is  such  a  yiolation  of  the  defendant's  contract  as 
entitles  the  plaintiff  to  an  injunction.  Unless  the  conduct  of  the 
defendant  is  a  clear  yiolation  of  his  agreement,  the  plaintiff  is  not 
entitled  to  an  injunction. 

Contracts  in  restraint  of  trade  are  not  favored  in  the  law,  and 
they  are  not  to  be  extended  by  construction  beyond  the  fair  and 
natural  import  of  the  language  used.  Stnith  t.  Gibbs,  44  N.  H.  835. 
Certainty  is  an  essential  element  in  a  contract  whose  enforcement 
is  sought  by  injunction;  and  when  a  covenant  is  uncertain  in  its 
provisions,  no  injunction  is  allowed.  High  Inj.,  §  720.  ''  When  a 
court  of  equity  is  called  upon  to  enjoin  a  person  against  the  exer- 
cise of  a  trade,  the  violation  of  the  agreement  ought  not  to  be 
doubtful.  Hence  a  merchant,  who  upon  selling  his  stock  in  trade 
and  business,  covenants  not  to  carry  on  the  same  business  at  the 
same  place  or  within  certain  limits,  and  thereupon  gives  up  his 
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place  of  business,  will  not  be  enjoined  from  afterward  soliciting 
and  procuring  orders  within  the  specified  territory,  the  question 
whether  this  constitutes  a  breach  of  the  covenant  being  regarded 
as  too  doubtful  to  warrant  an  injunction  without  bringing  an 
action.*'  High.  Inj.,  §  743;  Turner  y.  EvanSj  2  De  Gex,  M.  &  G. 
740.  So  where  one  undertakes  the  management  of  the  business  of 
a  chemist,  having  covenanted  against  carrying  on  the  same  busi- 
ness in  his  own  name  and  for  his  own  benefit,  or  in  the  name  and 
for  the  benefit  of  any  other  person^  within  a  certain  radios,  under 
a  specified  penalty  named  by  bond,  and  he  afterward  solicits  orders 
for  another  chemist  within  the  limits  specified,  the  effect  of  such 
conduct  upon  the  covenant  in  question  is  regarded  as  too  doubtful 
to  warrant  a  preliminary  injunction.  High.  Inj.,  supra;  Clark  v. 
Watkins,  9  Jur.  N.  S.  142. 

Where  upon  the  sale  of  his  medical  practice,  a  physician  agreed 
not  to  ''re-settle  "  in  the  same  town, it  was  held  that  he  was  bound 
thereby  not  to  again  take  up  his  residence  in  such  town  for  the 
practice  of  his  profession,  but  that  he  might  practice  in  that  locality 
while  residing  elsewhere.  Haldeman  v.  Simonton,  55  Iowa,  144. 
So  where  a  woman  sold  a  bakery,  and  covenanted  that  she  would 
not  ''engage  in  the  same  business  directly  or  indirectly''  in  the 
same  place  for  ten  years,  it  was  held  no  ground  for  an  injunction 
that  she  had  built  and  fitted  up  a  building  suitable  for  her  son  to 
carry  on  the  business.  Harkinson^s  Appeal,  78  Penn.  St.  196.  In 
an  action  on  a  bond  conditioned  that  the  defendant  should  not 
travel  for  any  porter,  ale  or  spirit  merchant,  as  agent,  collector  or 
otherwise,  it  was  held  that  the  condition  of  the  bond  was  not 
broken  by  the  defendant's  entering  into  the  service  as  traveller  of 
a  brewer.     Josselyn  v.  Parson,  L.  R.,  7  Exch.  127. 

In  Express  Co.  v.  Meserve,  60  N.  H.  198,  the  agreement  was  *'  not 
to  do  any  express  business  over  any  road  running  to  a  place  on  the 
line  of  the  plaintiff's  business,"  and  it  was  held  no  infringement  to 
act  as  servant  and  messenger  of  another  company  doing  express 
business  over  such  road.  In  Tabor  v.  Blake,  61  N.  H.  ,  the  con- 
dition of  the  bond  was  that  "neither  of  the  obligors  should  for 
themselves  or  either  of  them,  open  or  cause  to  be  opened  a  grocery, 
billiard  saloon,  or  eating  saloon,  for  trade  in  the  village  of  Woods- 
ville."  It  was  held  that  conducting  the  business  as  agent  for  his 
wife  was  not  a  violation  of  the  condition  of  the  bond  by  the  de- 
fendant; and  (hat  in  conducting  the  business  as  servant  of  another 
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he  had  not  opened  or  caosed  to  be  opened  a  billiard  and  eating 
saloon  for  himself. 

Upon  the  doctrine  of  these  cases  the  injunction  must  be  denied. 
It  is  not  certain  that  practicing  or  doing  dentistry  as  the  servant 
of  another  is  a  violation  of  the  defendant's  agreement  '^  not  to 
practice  or  do  any  dentistry  on  his  own  account  or  by  any  agenf 
It  is  evident  that  the  plaintiff  intended  to  guard  against  the  estab- 
lishment of  a  rival  office  by  the  defendant  personally^  or  by  any 
agent,  and  the  language  in  this  respect  is  explicit.  Whether  it 
occurred  to  him  to  protect  himself  against  the  defendant's  practic- 
ing as  the  servant  and  employee  of  another,  is  at  least  doubtful  If 
such  had  been  the  intention  of  the  parties,  it  would  have  been 
easily  secured  by  the  use  of  language  free  from  ambiguity  or  uncer- 
tainty. The  uncertainty  upon  this  point  may  result  from  the  fact 
that  it  was  not  in  the  minds  of  the  parties  when  the  agreement 

was  made. 

BiU  diitniased. 
SiAjnMty  J^  did  not  sit;  the  others  concurred. 


Sayikos  Bank  y.  Albeb. 

(68  N.  H.  160.) 

^huud  — primty  — faUe  reprewnUUions  to  third  penom. 

SoietieB  Induced  to  sign  a  bank  tTeasnrer's  bond  bj  oral  statements  as  to  the 
soondness  of  the  bank  made  by  the  trustees,  as  individuals,  to  tliird  persons, 
but  not  intended  to  come  to  the  knowledge  of  the  sureties  nor  to  induce 
them  to  sign,  cannot  maintain  an  action  against  such  trustees  if  the  state- 
ments are  false  and  fraudulent. 

ACTION  on  bond  of  a  bank  treasurer.    The  opinion  shows  the 
case. 

B.  Wadleigh,  for  defendant. 

Batchelder  di  Faulhner,  for  plaintifb. 

Doe,  C.  J.  No  defense  being  suggested  in  behalf  of  the  treas- 
urer, his  sureties  may  be  regarded  in  the  present  inquiry  as  the 
only  defendants.    Their  defense  is  nofc  that  they  were  discharged 


502  NEW  HAMPSHIRE, 

Savings  Bank  t.  Albee. 

bjr  the  negligence  of  the  examining  committee,  bat  that  they  were 
induced  to  sign  the  bond  by  representations  false  in  fact  and  frand- 
ulent  in  law.  Thejr  were  induced  to  sign  the  bond  by  the  com- 
bined influence  of  the  treasurer's  request;  their  confidence  in  him 
and  in  the  other  officers  of  the  bank,  and  their  management  of  its 
aflCairs;  their  knowledge  that  some  of  the  trustees  represented  the 
bank  to  be  sound  when  they  had  occasion  to  speak  of  it;  and  the 
published  reports  of  the  examinations  made  by  the  committee  of 
the  trustees.  One  defect  in  this  defense  is,  that  it  does  not  appear 
that  the  alleged  representations  (contained  in  the  published  re- 
ports of  the  committee's  examinations,  and  in  the  oral  commenda- 
tions of  the  soundness  of  the  bank)  formed  a  substantial  or 
material  part  of  the  inducement  (OooL  Torts,  502),  or  that  the 
defendants  would  not,  have  signed  the  bond  if  these  representations 
had  not  come  to  their  knowledge.  Safford  t.  Orout,  120  Mass.  20, 
24,26. 

Some  of  the  trustees,  when  they  had  occasion  to  speak  of  the 
condition  of  the  bank,  were  accustomed  to  represent  it  as  sound. 
It  does  not  appear  that  these  oral  recommendations  were  intended 
or  understood  to  be  any  thing  more  than  expressions  of  opinion,  or 
were  the  joint  or  concerted  action  of  the  board  or  any  of  its  mem- 
bers, or  were  the  action  of  a  quorum  or  any  number  authorized  to 
bind  the  plaintiffs,  or  were  intended  or  understood  to  be  giyen  by 
any  one  in  his  official  capacity,  or  that  on  any  ground  they  can  be 
considered  as  representations  made  by  the  plaintifb.  And  if  they 
were  statements  of  the  fact  of  soundness,  and  not  mere  expressions 
of  opinion,  and  if  in  contemplation  of  law  they  were  made  by  the 
plaintiffs,  they  are  immaterial  because  it  does  not  appear  that  they 
were  made  to  the  defendants,  or  with  any  expectation  of  their  com- 
ing to  the  defendant's  knowledge,  or  with  any  belief  or  reason  to 
belieye  they  would  induce  any  one  to  become  a  surety  of  the  treas- 
urer.    The  necessary  privity  is  not  shown.     Oool.  Torts,  498. 

The  law  required  that  a  thorough  examination  of  the  plaiitiffs* 
affairs  should  be  made  by  the  trustees,  or  by  a  committee  of  trus- 
tees, once  in  every  six  months;  thafc  a  report  of  such  examination, 
signed  by  a  committee  of  the  trustees,  should  be  returned  to  the 
bank  commissioners;  that  a  copy  ot  the  report  should  be  published 
by  the  plaintiffs  in  a  newspaper;  and  that  proper  blanks  for  these 
examinations  should  be  furnished  to  the  plaintiffs  by  the  bank  com- 
missioners.    Gen.  Laws,  ch.   170,  §g  2,  3,  4.    These  duties  were 


JUNE  TERM,  1884.  503 


Savings  Bank  v.  Albee. 


performed  with  an  exception  by  which  the  examinationB,  reports 
and  pablications  were  rendered  nseleaa.  The  committee  erroneously 
believed  their  examinations  were  thorough.  By  their  superficiiJ 
inspection  the  aanual  defalcation  was  not  discovered.  They  acted 
in  good  faith,  and  according  to  their  understanding  of  their  duty; 
but  as  frequently  happens  in  such  business,  confidence  in  the  treas- 
urer and  lack  of  special  detective  skill,  made  the  examiners  incom- 
petent for  the  task  assigned  them.  The  case  is  not  an  exceptional 
instance,  but  the  oj^eration  of  a  general  system.  Many  trust  funds, 
])rivate  and  public,  need  the  service  (obtainable  for  an  adequate 
compensation,  under  the  law  of  demand  and  supply)  of  investiga- 
tors, not  only  mentally  and  morally  sound,  but  also  trustworthy  as 
experts,  laborious,  capable  of  inquisition,  and  not  disqualified  by 
confidence  in  anybody. 

The  plaintifib  are  an  incorporated  trustee,  existing  only  in  con- 
templation of  law,  and  the  action  is  brought  on  a  bond  given  by 
the  defendants  in  1877  for  the  security  of  the  trust  fund.  The 
plaintiffs,  having  no  beneficial  interest  in  any  property,  hold  a  mere 
legal  title;  the  whole  equitable  estate  is  in  the  depositors.  If  the 
published  reports  of  examinations  made  in  previous  years  had 
induced  the  defendants  to  become  depositors  in  1877,  and  they 
claimed  damages  out  of  the  trust  fund  in  an  action  on  the  case 
against  these  plaintiffs  for  deceit,  or  in  a  distribution  of  the  fund 
in  insolvency  proceedings  (Qen.  Laws,  ch.  166,  §§  9-17),  other  de- 
positors would  [claim  that  the  insufficient  examinations  were  not 
made,  reported  or  published  through  any  fault  of  any  of  the  equit- 
able owners  of  the  fund,  and  that  such  owners  had  no  more  control 
of  the  election  or  action  of  the  trustees,  or  the  committee  of  trus- 
tees in  previous  years,  than  the  subsequent  depositors  on  the  treas- 
urer's sureties  had  in  1877.  A  single  unincorporated  person  carry- 
ing on  the  business  of  a  depositary  and  savings-bank  could  be  liable 
for  deceit  and  fraud;  but  some  of  his  depositors  would  contend 
that  their  property,  held  by  him  as  a  trust  fund,  and  invested  in 
his  name  as  trustee,  could  no  more  be  taken  on  execution  to  pay 
damages  for  a  fraud  committed  by  him  on  other  depositors,  than  a 
ward's  property  similarly  held  and  invested  could  be  applied  to  pay 
the  debts  of  his  guardian.  For  the  indemnification  of  persons 
defrauded  by  the  plaintiffs'  trustees,  the  plaintiffs  have  no  property 
except  the  trust  fund.  To  invalidate  the  treasurer's  bond  for 
fraud  committed  by  trustees,  is  to  make  the  fund  answerable  t'^r 
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the  frand.  This  cannot  be  done  in  behalf  of  the  defendants  with- 
out showing  that  in  law  the  ayerments  of  thorough  examinations 
were  made  by  the  plaintiffs,  and  that  the  plaintiffs  were  by  law 
authorized  to  appropriate  deposits  in  satisfaction  of  damage  caused 
by  representations  that  the  examinations  were  thorough. 

Eor  some  purposes  the  plaintiffs'  depositors  are  stockholders  of  a 
bank.  In  some  sense  they  are  the  plaintiffs,  and  the  trustees  are 
their  agents.  Cogswell  y.  Banky  59  N.  H.  43;  Hall  y.  Paris,  59 
N.  H.  71.  But  the  committee  of  trustees  who  made  the  examina* 
tions  were  not  so  far  the  agents  of  the  depositors  as  to  make  the 
depositors  personally  liable  as  principals.  The  examinations  were 
not,  in  eyery  legal  sense  and  for  all  legal  purposes,  the  acts  of  the 
depositors.  If  these  defendants  claimed  damages  out  of  the  trust 
fund  for  losses  caused  by  the  reported  examinations  inducing  them 
to  become  depositors,  they  would  need  to  show  that  the  reports 
were  in  law  representations  made  by  these  plaintiffs;  that  the  re- 
ports were  published  on  such  occasions,  or  for  such  a  purpose,  that 
eyery  reader  had  a  legal  right  to  rely  upon  them  as  representations 
made  by  the  bank  to  induce  deposits,  and  that  the  loss  incurred  by 
relying  upon  them  was  a  damage  for  which  some  depositors  should 
be  indemnified  out  of  the  property  of  other  depositors  held  in  trust 
by  the  bank.  If  after  the  reports  were  published,  and  before  the 
defendants  became  depositors,  others  had  made  deposits  not  on  the 
faith  of  the  reports,  or  had  withdrawn  their  deposits,  yarious  ques- 
tions  might  arise.  There  may  be  a  question  whether  the  statute 
requiring  the  plaintiffs  to  publish  the  reports  of  the  examinations 
means  any  thing  more  than  that  the  trustees  should  cause  them  to 
be  published  at  the  plaintiffs'  expense.  And  if  the  examining  com- 
mittee of  three  trustees,  by  false  representations  in  their  reports, 
had  caused  the  defendants  to  suffer  losses  by  becoming  depositors, 
there  may  be  a  question  whether  the  plaintiffs  would  be  responsible 
for  the  fraud,  and  whether  the  defendants  would  be  entitled  to 
damages  out  of  the  trust  fund. 

Whatever  personal  liability  of  the  committee  or  corporate  liability 
of  the  plaintiffs  might  be  claimed  by  those  for  whose  benefit  the 
examinations  were  made  and  reported,  they  were  not  made  or 
reported  by  the  committee,  or  published  by  the  plaintiffs,  for  the 
purpose  of  inducing  any  one  to  sign  the  treasurer's  bond,  or  with 
an  understanding  on  the  part  of  the  committee  or  the  plaintiffs 
that  the  publication  would  authorize  any  one  to  hold  the  plaintiffs 
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responsible  for  his  act  of  becoming  a  snrety.  If  the  defendants 
were  discharged  by  the  committee's  fraud,  the  committee  ought  to 
be  liable  to  the  plaintiffs.  The  depositors  should  have  security  not 
inferior  to  the  bond  (Laws  1855,  ch.  1746,  §  5;  Qen.  Laws,  ch.  170, 
§  7),  for  which  a  right  of  action  against  the  committee  might  not 
be  an  eqniyalent.  If  any  one  of  the  defendants  proposed  to  sign 
the  bond  on  the  faith  of  the  committee's  assertion  of  thorough 
examinations  disclosing  no  embezzlement,  and  to  hold  the  com- 
mittee or  the  plaintiffs  responsible  for  the  statement,  fair  dealing 
required  him  to  apply  to  the  committee  for  the  information  on 
which  he  proposed  to  act,  to  let  them  know  why  he  sought  it,  and 
give  them  an  opportunity  to  exercise  their  right  of  declining  to 
make  any  representation  for  which  they  or  the  bank  could  be 
accountable  to  him. 

The  committee's  duty  of  diligent  examination  and  truthful  re- 
port was  not  due  to  persons  considering  the  question  of  becoming 
sureties  of  the  treasurer.  It  was  a  duty  imposed  by  statute  for  the 
benefit  of  depositors,  and  not  to  enable  a  reader  of  the  published 
reports  to  determine  whether  the  treasurer  was  a  man  whose  offi- 
cial bond  he  could  safely  sign.  Publications  ordered  by  the  legis- 
lature for  the  protection  of  depositors  the  defendants  seek  to  em- 
ploy in  depriving  the  depositors  of  protection.  If  the  defendants 
had  been  induced  by  the  reports  to  make  deposits  in  the  bank, 
they  might  haye  claimed  that  they  were  of  a  class  whom  the  re- 
ports were  intended  to  influence.  The  publication  was  for  the 
information  of  the  public,  and  to  supply  all  with  evidence  which 
they  might  consider  on  the  question  of  taking  certain  action.  But 
the  question  of  becoming  a  surety  of  the  treasurer  was  not  one  for 
the  decision  of  which  the  law  compelled  the  reports  to  be  made 
public  as  evidence  furnished  by  the  plaintiffs,  with  the  consequence 
of  subjecting  the  trust  fund  to  a  great  risk  of  losing  the  security 
of  the  bond.  Whatever  authority  it  might  be  claimed  any  of  the 
plaintiffs'  officers  or  managers  had  to  accomplish  or  defeat  the  pur- 
pose of  the  statutory  trust  by  performing  the  duty  of  publishing 
the  results  of  the  committee's  examinations,  the  duty  of  publica- 
tion was  not  imposed  to  aid  the  treasurer  in  obtaining  sureties,  or 
to  clothe  any  one  with  a  power  of  nullifying  the  statutory  require- 
ment of  a  bond.  The  doctrine  of  Graves  v.  Lebanon  N.  Bank,  10 
Bush,  23;  s.  a,  19  Am.  Bep.  50,  cannot  be  accepted  as  a  discharge 
of  these  sureties  without,  unreasonably  imputing  to  the  legislature 
Vol.  L VI  —  64 


506  ^EW  HAMPSHIRE, 


Bell  v.  Peabody. 


an  implied  intention  to  expose  the  sayings  of  depositors  to  anneoes- 
sary  and  unjust  peril  by  authorizing  the  protectiye  bond  required  bj 
section  7  of  chapter  170^  General  Laws,  to  be  destroyed  by  the  pro- 
tective publication  required  by  section  2  of  the  same  chapter.  Ther& 
is  no  evidence  that  the  reports  were  published,  or  were  understood 
to  be  published,  with  any  other  object  than  the  execution  of  the 
legislative  command,  the  purpose  of  which  did  not  establish  between 
these  parties  the  privity  of  representation  necessary  for  this  defense. 
In  Lee  v.  Jones,  17  G«  B.  N.  8*  482,  the  contract,  written  by  the 
plaintiffs  and  signed  by  the  defendant,  guaranteeing  payments  to 
be  made  to  the  plaintifb  by  their  commission  agent,  recited  cer- 
tain material  facts,  but  concealed  from  the  defendant  the  &ct  of 
an  existing  indebtedness  of  the  agent  to  the  plaintiffs.  In  thia 
case  the  examining  committee  neither  concealed  any  thing  nor  had 
any  thing  to  conceal.  They  had  no  knowledge  of  any  embezzle- 
ment or  danger.  The  written  statements  of  the  bank's  condition 
were  the  correct  results  of  their  examinations,  and  were  true 
according  to  their  best  knowledge  and  belief,  as  they  made  oath. 
Their  examinations  being  worthless,  their  best  knowledge  and 
belief  were  of  no  value.  The  only  incorrect  representation  made 
by  them  in  their  reports  was  the  statement  that  their  examinations 
were  thorough.  Whether  this  was  any  thing  more  than  an  ex- 
pression of  opinion  it  is  not  necessary  to  inquire.     The  want  of 

privity  is  decisive. 

Judgment  for  the  plaintiff e. 

Staistlby,  J.,  did  not  sit;  the  others  concurred. 


Bbll  v.  Peabodt. 

(68  N.  H.  138.) 

Deed — evidence  of  mMu 

A  deed  is  not  in  itself  evidence  of  seisin,  even  of  forest  land. 

rpBOYEB  for  timber  cut    The  opinion  states  the  case. 

Ladd  £  Fletcher y  for  plaintiff. 
W.  (&  H.  Haywoody  for  defendants. 
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OABPBNTBBy  J.  The  aotion  is  trover  for  spmoe  timber  cut  from 
lot  9  in  Bandolph.  The  question  is  apon  the  property  in  the  tim- 
ber; and  this  depends  upon  the  title  to  the  lot.  The  plaintiff  traces 
his  title  through  a  chain  of  recorded  deeds  commencing  in  1840; 
bat  neither  he  nor  any  one  under  whom  he  claims  eyer  entered 
upon  the  lot.  He  also  claims  under  the  deed  of  the  collector  of 
taxes  for  1865.  The  warrant  calling  the  meeting  at  which  the 
taxes  for  that  year  were  raised  was  posted  at  one  place  only.  The 
defendants  claim  under  a  license  from  Wheeler  ft  Paine,  who  claim 
title  to  the  lot  under  a  deed  of  the  collector  of  taxes  for  1876,  and 
who  entered  upon  the  lot,  suryeyed  it,  and  marked  the  lines  and 
comers  in  1880.  They  afterward  gaye  the  defendants  the  permit 
under  which  they  cut  the  timber.  The  warrant  calling  the  meet- 
ing at  which  the  taxes  for  1876  were  raised  was  posted  only  at  one 
place.  The  result  which  we  have  reached  renders  it  unnecessary 
to  determine  whether  the  sales  for  taxes  were  yalid.  The  same 
objection  exists  to  both.  If  the  tax  sale  for  1865  under  which  the 
plaintiff  claims,  and  that  for  1876  under  which  the  defendants 
claim,  are  yalid,  the  defendant's  title  is  the  best  because  it  is  founded 
upon  the  latest  sale.  If  both  are  inyalid,  neither  party  makes  a  title 
by  deed,  and  he  who  shows  the  earliest  possession  must  prevail. 

The  defendants  entered  upon  and  took  possession  of  the  lot  in 
1880.  The  plaintiff  adduces  no  evidence  of  possession  at  any  time 
either  in  himself  or  in  any  one  under  whom  he  claims,  unless,  as  he 
contends,  the  deeds  introduced  by  him  are  such  evidence. 

In  this  State  one  who  has  a  good  title  to  land  in  the  adverse  pos- 
session of  another  may  convey  it  by  deed;  his  right  of  entry  will 
pass  by  it.  A  writ  of  entry  may  be  maintained  in  all  cases  where 
the  demandant  has  a  right  of  entry;  possession  is  presumed  to  at- 
tend the  title.  Willard  v.  Twitchai,  1  N.  H.  178;  Hadduck  v. 
Wilmarth,  6  N.  H.  188;  s.  o.,  20  Am.  Deo.  520;  Whittemore  v. 
Bean,  6  N.  H.  50;  Concord  v.  Mclntyre,  IB  N.  H.  627;  Warren  v. 
Cochran,  80  N.  H.  379;  Dexter  v.  Sullivan,  34  N.  H.  480.  By  the 
English  common  law,  a  deed  of  lands  held  at  the  time  adversely 
by  another  is  void.  A  demandant,  in  a  writ  of  entry  or  writ  of 
right,  must  in  order  to  maintain  his  writ,  show  an  actual  seisin 
although  his  title  may  be  perfect.  Seisin  must  be  proved  as  an  in- 
dependent fact;  there  is  no  presumption  that  it  attends  the  title. 
To  this  rule  there  are  exceptions,  as  for  example,  if  one  having  a 
right  of  entry  is  prevented  from  actually  entering  by  violence  or  in- 
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timidation.  Coke  Lit.,  §  419.  In  tliis  oonntry  it  is  generally  held 
that  wild  forest  lands  are  excepted  from  the  operation  of  this  rule. 
As  to  them  the  doctrine  prevails  which  in  this  State  is  applied  in 
all  cases.  To  entitle  a  demandant  in  a  writ  of  entry  or  of  right  to 
recover  such  lands,  it  is  sufficient  to  show  a  legal  title  to  them;  the 
seisin  is  presumed  to  attend  the  title.  Jackson  y.  SMick,  8  Johns. 
262,  270;  Bradsireei  v.  Clarke,  12  Wend.  602;  Green  y.  Liter,  8 
Cranch,  229;  Wardj.  Fuller,  15  Pick.  185;  Oreen  t.  Chelsea,  24 
Pick.  71.  But  it  is  essential  that  title  be  shown;  otherwise  there  is  no 
foundation  for  the  presumption.  Cfreen  y.  Liter  was  a  writ  of 
right  to  recover  wild  and  unoccupied  lands.  The  fifth  question 
submitted  was,  ''  can  a  demandant  who  has  obtained  a  patent  for 
the  land  in  contest  from  the  State  of  Virginia  maintain  a  writ  of 
right  against  a  person  claiming  and  holding  possession  under  a 
younger  patent  from  the  same  State,  without  having  first  taken 
actual  possession  of  the  land?  ^  It  was  held  that  he  could  upon 
two  grounds,  first,  that  a  grant  by  the  sovereign  conveys  an  actual 
seisin  without  entry;  and  second,  that  a  grant  by  the  owner  of 
wild  lands  has  the  same  effect.  In  reading  the  opinion  of  the  court 
it  is  to  be  borne  in  mind  that  the  demandant  had,  as  against  the 
tenant,  a  perfect  title.  There  is  no  intimation  that  a  deed  is,  in  the 
absence  of  title  shown  in  the  grantor,  evidence  of  seisin  in  the 
grantee;  and  the  case  is  not  relevant  upon  the  question. 

Ward  V.  Fuller,  supra,  was  a  writ  of  right.     The  demandants 
claimed  as  heirs-at-law  of  Jane  Pigeon,  who  took  the  estate  by  de- 
vise under  the  will  of  Edward  Dumaresque,  executed  in  1763  and 
proved  in  1767.     To  prove  the  seisin  of  Dumaresque,  deeds  of  the 
land  from  Allen  to  Barrett  in  1729,  and  from  Barrett  to  Dumar- 
esque in  1736,  a  deed  of  division  between  the  heirs  of  Allen  in  regard 
to  other  lots  in  the  same  tract  in  1747,  and  several  deeds  made  bj 
Dumaresque  and  conveyances  to  him  of  the  same  lot,  were  received 
in  evidence,  and  there  was  no  other  evidence  of  either  seisin  or 
title.    The  jury  were  instructed  that  adeed,  duly  executed,  acknowl- 
edged and  registered  gives  a  seisin  de  facto  to  the  grantee  and  a 
prima  facie  title.     This  instruction  was  held  correct.     The  court 
said:  '*  The  seisin  of  the  grantor  is  undoubtedly  necessary  to  give 
effect  to  his  conveyance,  and  without  this  it  would  be  inoperative. 
But  how  may  this  seisin  be  proved?  And  is  the  deed  itself  any  evi- 
dence of  it?    Must  every  one  relying  upon  a  deed  in  support  of  his 
title  be  compelled  to  show  the  seisin  of  the  grantor  before  he  caa 
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be  allowed  to  give  the  deed  in  evidence?  We  think  not.  It  would 
in  many  cases  be  impracticable  and  thus  exclude  the  highest  and 
most  certain  evidence  of  title.  We  have  already  seen  that  a  deed 
of  conveyance  acknowledged  and  recorded  is  equivalent  to  feoff- 
ment with  livery  of  seisin;  and  as  this  could  be  perfected  only  upon 
the  estate  conveyed,  thd  deed  itself  may  be  considered  as  presump- 
tive evidence  that  the  grantor  had  such  seisin  as  would  render 
operative  the  act  done  by  him.  The  legal  presumption  is  that 
seisin  follows  the  title,  and  that  they  correspond  with  each  other. 
Surely  he  who  can  trace  his  title  through  a  chain  of  recorded  con- 
veyancesy  although  without  proof  of  entry  or  occupation  by  any 
one  should  have  a  preference  over  him  who  has  neither  title  nor 
possession.  But.it  is  onlj  prima  facie  evidence  and  is  liable  to  be 
rebutted  and  disproved.  And  the  rule  which  we  here  intend  to 
establish  is  that  in  the  absence  of  other  evidence  the  deed  itself 
raises  a  presumption  that  the  grantor  had  sufficient  seisin  to  enable 
him  to  convey,  and  also  operates  to  vest  the  legal  seisin  in  the 
grantee.''  This  doctrine  is  followed  in  Willisiony.  Morsey  10  Mete 
95;  Burridge  v.  Fogg^  8  Cush.  183;  Mara  v.  Pierce,  9  Gray,  306; 
Whitmans.  Railroad^  3  Allen,  139,  and  Farwell  v.  Rogers,  99 
Mass.  33,  and  seems  firmly  established  in  Massachusetts. 

Mara  v.  Pierce,  above  cited,  was  a  writ  of  entry  tried  upon  the 
general  issue.  The  demandant  put  in  evidence  the  duly  recorded 
deed  of  one  Hathaway,  conveying  to  him  a  part  of  the  demanded 
premises  and  produced  no  other  evidence.  The  tenant  introduced 
no  evidence.  It  was  held  that  the  demandant  was  entitled  to  re- 
cover. The  court  said:  ''Under  the  plea  of  nul  disseisin  and 
nothing  more  it  would  certainly  be  incumbent  on  the  demandant 
to  show  a  title  to  the  premises  in  himself,  and  a  failure  so  to  do 
would  be  a  failure  to  support  his  action.  *  *  *  The  demand- 
ant introduced  a  deed  from  Hathaway  of  this  lot  to  him.  This 
was  enough  if  the  defendant  had  not  a  title  older  than  the  date  of 
that  deed.  Previous  occupation  under  a  claim  of  title  would  have 
been  sufficient  to  show  an  older  and  better  title  in  the  tenant,  and 
require  the  demandant  to  connect  himself  with  some  earlier  title." 
It  was  admitted  by  the  pleadings  that  the  tenant  was,  at  the  date 
of  the  writ,  in  possession  claiming  the  freehold.  If  he  had  proved 
that  he  had  been  in  possession,  claiming  title  for  any  period  lees 
than  twenty  years,  but  not  prior  to  the  date  of  Hathaway's  deed, 
the  result  would  have  been  the  same.    Hence  in  that  State  a  dc- 
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mandant,  who  can  merely  show  a  deed  of  the  premiaes  executed 
and  recoided  prior  to  the  tenant's  possession,  may  prevail,  althoogh 
the  latter  may  have  occupied  and  improyed  the  lands  under  a  daim 
of  title  for  twenty  years  lacking  a  day. 

If  in  an  action  of  trespass,  it  should  happen,  as  it  often  might, 
especially  in  the  case  of  wild  lands,  that  the  defendant' was  unable 
to  show  that  the  plaintiff  was  not  in  possession  and  had  no  title, 
Ke  might  after  satisfying  a  judgment  for  damages  obtained  against 
him  upon  such  eyidence,  be  compelled  to  pay  damages  for  the  same 
trespass  to  the  true  owner. 

No  such  view  of  the  law  has  ever  obtained  in  this  State.  It  has 
always  and  universally  been  understood  that  the  mere  production 
of  a  recorded  deed  with  no  evidence  of  possession  is  insufficient  to 
establish  ^  prima  facie  title  even  as  against  a  confessed  wrong-doer. 
The  precise  question  was  raised  and  decided  in  Oraves  v.  Amaaheag 
Co.,  44  N.  H.  462.  The  action  was  a  writ  of  entry.  The  plaintiff 
produced  and  proved  duly  executed,  acknowledged,  and  recorded 
deeds,  as  follows:  Harvey  to  Parker,  dated  January  5,  1803;  heirs 
of  Parker  to  Palmer,  dated  November  7,  1842;  Palmer  to  the  plain- 
tiff February  4,  1849,  and  no  other  evidence.  The  defendant  in- 
troduced no  evidence.  The  court  ruled  that  the  plaintiff  could  not 
maintain  his  action  and  this  ruling  was  sustained.  Bell,  0.  J., 
says:  '^  Upon  the  general  issue  neither  party  can  deny  the  actual 
possession  of  the  defendant.  Having  the  possession,  the  title  of 
the  defendant  is  perfect  against  everybody  who  does  not  show  a 
better  right.  All  title  rests  on  possession  either  actual  or  pre- 
sumed. No  possession  is  presumed  in  favor  of  any  person  but  the 
sovereign.  The  State  is  presumed  to  be  the  owner  and  in  posses- 
sion of  all  bona  vacantia,  of  all  lands  to  which  no  other  person  has 
title,  and  the  possession  of  the  State  is  held  always  to  accompany 
its  title.  If  then  the  plaintiff  derives  his  title  from  the  State  or 
sovereign,  it  is  not  necessary  to  show  any  actual  possession  until 
some  adverse  individual  title  is  shown.  In  every  other  case  the 
plaintiff  must  show  an  actual  possession  in  himself  or  in  some  per- 
son under  whom  he  claims  or  he  shows  no  title  which  can  avail  him. 
Now  in  the  present  case  the  plaintiff  did  not  show  a  title  derived 
from  the  sovereign  nor  from  any  person  shown  to  have  been  in 
actual  possession,  and  he  offered  no  proof  that  he  had  been  in  actual 
possession  himself  of  the  premises  to  which  he  lays  claim.  The 
deeds  he  offered  did  not  show  any  title.     They  were  evidence  of 
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transfers  of  any  title  which  the  grantors  had,  but  thej  did  not  show 
that  any  of  the  parties  to  those  transfers  had  any  title,  and  it  was 
not  shown  in  any  other  way  that  either  of  them  had  any  title. 
The  plaintiff's  proof  then  failed  wholly,  and  the  ruling  of  the  court 
was  correct." 

The  same  yiew  of  the  law  prevails  in  Michigan.  Smiih  t.  Zavh 
r§nee,  12  Mich.  481. 

The  statute  providing  that  real  estate  may  be  conveyed  by  deed, 
''without  any  other  act  or  ceremony  whatever''  (Gen.  Laws,  chap. 
1^9  8  ^)>  nierely  enables  one  to  convey  by  deed  whatever  estate  or 
interest  in  land  he  may  have  and  can  lawfully  convey.  It  does  not 
purport  and  was  not  intended  to  give  such  deed  the  same  effect  in 
all  respects  as  a  feoffment  with  livery  of  seisin  at  common  law,  by 
which  the  possession  necessarily  passed.  Livery  of  seisin  was  the 
manual  tradition  of  the  possession.  Although  the  feoffor  was  ten- 
ant at  will  or  by  sufferance  or  had  nothing  in  the  land  except  the 
naked  possession  gained  by  an  entry  made  at  the  time,  his  feoffment 
with  livery  effected  a  disseisin  of  the  owner  (at  his  election  at  least) 
and  passed  an  estate  of  freehold  to  the  feoffee.  A  deed  of  one  not 
in  possession  cannot  effect  a  disseisin  of  the  true  owner  even  at  his 
election;  nothing  not  in  the  grantor  at  the  time  can  pass  by  it. 

But  the  plaintiff  fails  even  under  the  Massachusetts  doctrine. 
His  prima  fiune  case  made  by  the  production  ot  the  deeds  is  effec- 
tually rebutted  by  the  finding  that  neither  he  nor  any  one  under 
whom  he  claims  ever  entered  upon  the  lot 

Conceding  that  a  conveyance  under  the  statute  by  a  collector  of 
taxes  is  a  grant  by  the  government,  and  that  therefore  actual  seisin 
passes  by  it,  the  deed  in  order  to  have  that  effect  must  be  a  valid 
one,  a  deed  which  the  collector  was  authorized  to  make.  If  he  had 
no  authority  from  the  government  to  make  the  conveyance,  or  if 
for  any  reason  it  was  invalid,  neither  title  nor  seisin  passed  by  it; 
it  was  not  a  grant  by  the  government.  If  on  the  other  hand,  the 
collector's  deed  under  which  the  plaintiff  claims  is  valid,  that  un- 
der which  the  defendants  claim  is  also  valid,  and  as  we  have 
already  seen,  gives  the  defendants  the  better  title. 

Judgment  for  the  defendants. 

BLonoBiz,  J.,  did  not  sit;  the  others  concurred. 
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Bbntok  y.  Bbktok. 

(9B  M.  H.  M.) 
WSl — legadet —  "per$onal  property  "-^natoUurasoeUt^ 

B.  by  will  gaye  his  wife  the  ose  and  income  of  his  homestead  for  life ;  also 
"eyeiy  article  of  household  famiture  in  or  on  said  premises,  indading^ 
piano,  books*  minerals,  shells  and  curiosities,  and  eyery  article  of  personal 
property  in  and  about  said  homestead,  or  whereyer  found  belonging  to  my 
estate;  "  also  "  the  dividends  and  income  on  all  my  railroad  shares  I  may 
own  at  the  time  of  my  decease,  and  also  the  interest  and  income  on  all  my 
government  and  other  bonds  which  I  may  possess  at  the  time  of  my  de- 
cease; "  with  residaom  to  others.  HM,  that  the  shares  and  bonds,  and 
money  and  notes  did  not  pass  to  the  wife. 


B 


ILL  for  oonstniction  of  wilL     The  opinion  states  the  case. 


W.  H,  Cotton  and  Shirley  S  Stone,  for  plaintiff. 
C.  A.  Dale,  for  defendant. 

Smith,  J.  Mrs.  Benton  takes  a  life-estate  in  the  homestead 
under  the  second  clanse  of  the  will,  and  the  income  for  life  of  the 
bond  and  railroad  shares  under  the  fourth  clause;  and  m  the  con- 
tingency named  in  the  fourth  clause,  the  principal  or  so  much  as 
may  he  necessary  for  her  use.  As  to  thus  much  there  is  no  contro- 
versy. Neither  the  language  of  the  fourth  clause,  nor  any  thing  in 
the  testator's  circumstances,  shows  that  he  intended  to  include  the 
bank  share,  notes  or  money  in  that  clause.  The  mention  of  rail- 
road shares  tends  to  include  bank  shares.  There  is  no  evidence 
that  he  intended  to  include  the  bank  share  under  the  term  *^  bond.'^ 
It  he  had  intended  to  include  the  bank  share  in  the  fourth  clause, 
he  would  naturally  have  mentioned  it  in  connection  with  the  rail- 
road shares.  Neither  money  nor  notes  are  bonds  or  shares,  within 
the  meaning  of  the  will. 

The  question  then  is,  are  the  notes,  money  and  bank  share  in- 
cluded in  the  third  clause?  They  are  personal  property,  and  might 
pass  as  such  under  this  part  of  the  will,  if  such  was  the  intention 
ot  the  testator.  He  bequeaths  *^  every  article  of  household  furni- 
ture m  or  on  said  premises,  including  piano,  books,  minerals,  sheila 
and  curiosities.''     Whether  a  piano  is  household  furniture  is  a 
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question  of  fact.  Sumner  v.  Blakdee^  59  N.  H.  242.  Hence  to 
remove  any  doubt  as  to  his  intention  the  testator  mentioned  it, 
and  he  probably  mentioned  books^  minerals,  shells  and  cariosities, 
becaase  he  thought  they  might  not  pass  as  ^' furniture. ''  But  the 
testator  added,  *'and  every  other  article  of  personal  property  in 
and  about  said  homestead,  or  wherever  found,  belonging  to  my 
estate."  This  language  would  include  family  stores,  carriages,  live 
stock,  farming  tools  and  other  chattels,  in  addition  to  those  previ- 
ously mentioned. 

The  rule  ejusdem  generis,  so  far  as  it  aids  in  the  construction  of 
this  will  forbids  the  construction  contended  for  by  Mrs.  Benton. 
Ordinarily  it  limits  the  meaning  of  general  words  to  things  of  the 
same  class  as  those  enumerated  under  them.  1  Jarm.  Wills,  716; 
Sumner  v.  Blakslee,  supra.  The  testator's  careful  use  of  language 
in  the  disposition  of  his  household  goods  and  other  chattels,  prob- 
ably of  much  less  value  than  the  money,  bank  share  and  notes,  is 
strong  evidence  that  he  would  not  have  left  his  intention  as  to  this 
portion  of  his  estate  (of  the  value  of  more  than  t5,000)  to  be  inferred 
from  such  terms  as  **  every  other  article  of  personal  property  in  and 
about  said  homestead,  or  wherever  found."  No  satisfactory  reason 
appears  why  he  should  mention  books,  minerals,  shells  and  curiosi- 
ties, which  would  pass  under  the  general  description  used,  and 
omit  to  mention  the  bank  share,  money  and  notes. 

The  construction  contended  for  by  the  residuary  legatees  is 
strengthened  by  the  fact  that  legacies  to  the  amount  of  tl,700  are 
payable  during  the  life  of  Mrs.  Benton.  If  the  construction  con- 
tended for  by  her  is  correct,  there  is  no  estate  undisposed  of  by  the 
will  from  which  those  legacies,  or  the  debts,  expenses  of  adminis- 
tration or  funerid  charges  can  be  paid  during  her  life.  Our  con- 
clusion is  that  she  does  not  take  the  bank  share,  money  or  notes 
under  the  third  or  fourth  clauses  of  the  will.  This  part  of  the 
estate  goes  to  the  residuary  legatees  upon  the  final  settlement  of 
the  estate,  after  the  death  of  Mrs.  Benton,  subject  to  the  payment 
of  the  specific  legacies,  debts,  etc.  Under  the  third  clause  she 
takes  only  the  household  furniture,  piano,  books,  minerals,  shells, 
cariosities,  and  other  chattels  not  otherwise  disposed  of  by  the  will. 
She  should  join  with  her  co-executor  in  returning  an  inventory  of 
all  the  estate,  except  what  she  takes  under  the  third  clause. 

Case  discharged. 

Blodgrtt,  J.,  did  not  sit;  the  others  concurlred. 
Vol..  LVI  —  65 
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(9BN.H.an.) 

AcHan  -"for  remainder  of  land. 

A  raljMtloa  lies  at  oommon  law  for  a  remainder  of  land  in  fee  ezpeetnnt  on 

the  termination  of  a  life-estate. 


B 


ILL  to  declare  a  deed  Toid,  for  violation  of  a  oonditioa  for  the 
grantor's  support. 


S.  M.  Whaehr,  for  defendant. 
Jhdge  S  Oaverly,  for  plaintiff. 

Dob,  0.  J.  The  necessity  of  a  plenary  remedy  for  the  infringe- 
ment of  a  legal  right,  accepted  as  a  general  rule  of  the  common 
law  {Edes  y.  Boardman,  68  N.  H.  580,  690),  anthonzes  the  use  of 
convenient  procedure  for  ascertaining  and  establishing  the  right 
and  obtaining  the  remedy.  Meicalfr.  Oilmore,  59  N.  H.  417,  433- 
435;  Webster  y.  Sail,  60  N.  H.  7;  datigh  y.  Fellows,  63  N.  H.  133, 
134.  As  a  real  action  is  necessary  for  the  recovery  of  land  held  by 
an  undivided  titlie,  so  a  life-estate  and  the  remainder  in  fee  may 
require  one  real  action  for  the  former  and  another  for  the  latter. 
Although  in  legal  quality  the  remainder  is  technically  called  less, 
m  value  it  may  be  more  than  the  life-estate.  The  division  of  the 
entire  title  into  two  parts  does  not  destroy  the  private  right  of 
resorting  to  the  law  for  an  unavoidable  and  indisputable  settlement 
of  the  disputed  title  of  either  part,  nor  suspend  the  public  duty  of 
allowing  the  controversy  to  be  conveniently  brought  into  court  for 
a  prompt  adjudication,  which  being  spread  upon  the  public  record, 
will  conclusively  show,  without  extrinsic  and  controvertible  evidence, 
whether  the  plaintiff  or  the  defendant  is  the  owner  of  the  property 
described  and  claimed  in  the  declaration. 

When  the  fee-simple  of  a  tract  of  land  is  claimed  by  A.  and  also 
by  B.,  a  real  action,  in  which  an  explicit  determination  of  tbeix 
conflicting  claims  will  be  made  and  recorded,  is  the  right  of  each 
party,  because  as  a  matter  of  common  law,  each  is  entitled  to  a 
convenient  and  adequate  form  of  procedure;  and  as  a  matter  of 
fact,  a  real  action  is  such  a  form.     This  right  is  not  affected  by  a 
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possibility  or  a  certainty  that  a  like  result  woald  be  reached  in 
trespass,  or  some  other  personal  action.  If  A.,  instead  of  bringing 
a  pertinent  saityConYeys  to  0.  a  life-estate  of  apparently  brief  dura- 
tion, and  to  D.  the  remainder,  worth  a  hundred  times  as  jnuoh  as 
the  short-liyed  freehold,  and  each  grantee  brings  a  real  action 
against  B.^  there  is  no  more  common-law  authority  to  deprive  the 
more  Yaluablo  and  enduring  estate  of  its  full  and  appropriate  rem- 
edy, than  to  turn  the  claimant  of  the  freehold  out  of  court  without 
trial,  and  compel  him  to  resort  to  a  personal  action  that  may  be 
indecisive  and  inadequate.  For  the  freehold  a  personal  action 
may  be  less  inadequate  than  for  the  remainder.  B.,  by  taking  pos- 
session of  the  land,  or  going  upon  it,  may  give  0.  an  opportunity 
to  assert  his  right  of  possession  in  an  action  of  trespass;  but  if  B., 
having  purchased  the  life-estate,  is  in  rightful  possession,  claiming 
both  estates,  but  exercising  only  the  rights  of  a  life  tenant,  or  if 
claiming  the  remainder  only,  he  sustains  his  claim  by  no  act,  he 
is  armed  with  a  formidable  objection  against  D.'s  maintaining  any 
personal  action  that  has  yet  been  invented.  The  vested  estate  x>f 
the  remainder-man,  conveyable  by  his  deed,  and  applicable  on  exe- 
cution in  payment  of  his  debts,  but  incapable  of  being  adjudged  to 
be  anybody's  property  in  any  suit  brought  to  ascertain  who  the 
owner  is,  would  exhibit  a  serious  defect,  imposed  by  a  misconception 
of  the  necessity  and  convenience  which  are  the  common  law  of 
procedure. 

In  an  action  of  some  form,  the  plaintiff  is  entitled  to  a  judgment 
settling  the  disputed  ownership  of  this  remainder.  If  his  heirs, 
devisees  or  grantees  may  obtain  such  a  judgment  in  a  writ  of  entry 
after  his  decease,  he  is  not  obliged  to  leave  them  a  contest  which 
he  for  various  cogent  reasons  may  wish  to  begin  and  end.  By  his 
death,  or  by  any  delay,  important  evidence  may  be  lost.  He  may 
be  unable  to  carry  on  the  farm.  An  estate  in  it  for  his  life  may  be 
of  trifling  value,  and  insufiScient  for  his  support,  and  he  may  be  pro- 
vented  by  the  defendant's  apparent  title  from  making  a  disposi- 
tion of  the  remainder  necessary  for  his  sustenance.  With  an 
abundant  estate  he  may  be  thrown  upon  the  public  charity  by  the 
defendant's  recorded  deed  and  false  claim.  The  plaintiff's  grantee 
of  the  remainder  claimed  by  the  defendant,  would  be  the  grantee 
of  such  a  risk  of  litigation  as  prudent  men  do  not  knowingly  pur- 
chase. A  false  claim,  raising  a  cloud  over  the  title  of  the  plain- 
tiff's farm  that  may  reduce  him  to  the  relief  of  the  pauper  law,  is 
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a  yiolation  of  his  legd  right,  and  a  wrong  that  is  not  remediless. 
The  question  is  not  whether  his  case  is  one  of  such  hardship  as  to 
require  a  real  action,  but  whether  in  any  case  of  extreme  necessity 
a  real  action  lies  for  a  remainder  of  land  in  fee  expectant  upon  a 
life-estate.  Necessity  and  convenience  create  forms  of  action 
which  may  be  employed  in  cases  in  which  they  are  appropriate 
remedies. 

The  defendant  may  contend  that  he  performed  the  condition  of 
the  deed  as  long  as  he  was  permitted  by  the  plaintiff,  who  expelled 
him  from  the  farm  which  the  defendant  has  neither  occupied  nor 
entered  since  his  expulsion.  He  may  do  nothing  for  which  trespass 
would  lie.  His  fault  may  be  an  omission  to  support  the  plaintiff, 
and  a  denial  of  that  omission.  The  sole  question  may  be  whether 
a  certain  kind  of  support,  which  the  plaintiff  refused  to  reoeive 
from  him,  was  suitable;  and  the  circumstances  may  be  such  that  no 
form  of  personal  action  heretofore  introduced  would  insure  such  a 
decision  of  that  question  as  would  be  an  adjudication  of  the  con- 
tested forfeiture  of  real  estate.  In  an  action  of  trespass,  the  de- 
fendant could  not  plead  soil  and  freehold;  he  does  not  claim  a  free- 
hold; and  his  plea  might  not  answer  the  plaintiffs  purpose;  it 
might  not  inevitably  result  in  a  judgment  expressly  and  specifically 
establishing  the  title  of  the  remainder.  Metcalf  y.  Oilmore,  63  N. 
H.  174, 187,  189;  Palmer  v.  BusmU,  43  N.  H.  625;  Arnold  v.  Ar- 
nold, 17  Pick.  4;  DtUton  y.  Woodman,  9  Gush.  255,  261;  s.  c,  57 
Am.  Dec.  46;  GKlbert  t.  Thompson,  9  Gush.  348;  Johnson  t.  Morse, 
11  Allen,  540;  Morse  t.  Marshall,  97  Mass.  519, 523;  White  ▼.  Ohase, 
128  Mass.  158, 159;  Foye  y.  Patch,  132  Mass.  105,  111;  Staphton 
y.  Dee,  132  Mass.  ^79,  281.  The  defendant  may  think  it  for  his 
interest  to  avoid  such  a  judgment  in  the  plaintiff's  life-time,  and 
may  be  comparatively  indifferent  to  a  judgment,  or  several  judg- 
ments, for  the  damages  the  plaintiff  can  recover.  The  plaintiff 
has  no  assurance  that  in  trespass  the  title  would  be  either  tried,  or 
determined  without  trial,  or  that  if  it  were  tried  and  determined 
in  his  favor,  parol  evidence  would  not  be  necessary  to  show  what 
was  tried  and  what  was  adjudicated;  and  a  judgment  needing 
parol  evidence  to  prove  the  matter  in  issue  and  the  point  decided 
falls  far  short  of  his  certain  and  adequate  remedy.  His  title,  estab- 
lished by  such  a  judgment,  might  not  be  a  desirable  investment 
It  might  be  clouded,  doubtful  and  unsalable,  as  it  is  now  and  will 
continue  to  be  while  it  depends  upon  the  view  a  jury  or  other  tri- 
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banal  may  take  of  snch  eyidence  as  can^be  found  on  the  qaestion 
whether  the  defendant  has  snitably  supported  the  plaintiff.  Some 
might  fear  that  on  the  question  whether  the  forfeiture  was  put  in 
issue  and  decided  in  an  action  of  trespass,  the  opinion  of  the  tribu- 
nal would  be  influenced  by  their  yiew  of  the  merits  of  the  question 
of  forfeiture.  Many  might  decline  to  negotiate  for  a  judgment- 
title  requiring  parol  evidence  to  sustain  it  against  the  defendant's 
recorded  and  apparently  unclouded  proprietorship  of  the  remain- 
der. A  satisfactory  remedy  for  the  owner  of  the  fee,  the  life 
estate,  or  the  remainder,  is  something  more  speedy,  less  harassing, 
and  less  expensive  than  a  suit  at  law,  and  a  subsequent  suit  in 
chancery  for  the  removal  of  a  cloud;  and  the  burden  of  proving 
by  extrinsic  evidence  that  his  title  was  settled  in  a  personal  action 
{Morgan  v.  Burr,  58  N.  H.  470),  however  heavy  or  light  the  bur- 
den might  be  in  chancery  or  in  negotiations  with  purchasers,  would 
be  an  unnecessary  inconvenience. 

'*  The  manner  of  allegation  in  our  courts  may  be  said  to  have 
been  first  methodically  formed  and  cultivated  as  a  science  in  the 
reign  of  Edward  I.  From  this  time  the  judges  began  systemati- 
cally to  prescribe  and  enforce  certain  rules  of  statement,  of  which 
some  had  been  established  at  periods  considerably  more  remote, 
and  others  apparently  were  then,  from  time  to  time,  first  intro- 
duced. None  of  them  seem  to  have  been  originally  of  legislative 
enactment,  or  to  have  had  any  authority  except  usage  or  judicial 
regulation.''  Stephen  PL  123.  ''  Till  the  end  of  Edward  IV,  the 
possession  was  not  recovered  in  an  ejedionm  firma,  but  only  dam- 
ages." Hale  Hist.  Com.  Law.,  ch.  8,  p.  201.  The  action  of  eject- 
ment is  said  **  to  have  been  invented  in  the  reign  of  Edward  II,  or 
in  the  early  part  of  that  of  Edward  III."  ''  In  favor  of  this  mode  of 
remedy,  the  courts  determined  that  the  plaintiff  was  entitled  not 
only  to  recover  the  damages  claimed  by  the  action,  but  should  also, 
by  way  of  collateral  and  additional  relief,  recover  possession  of  the 
land  itsell  *  *  *  In  consequence  of  the  establishment  of  this 
doctrine,  which  gave  an  ejectment  an  effect  similar  to  that  of  a 
real  or  mixed  action,  claimants  of  land  were  led  to  have  recourse 
to  it  in  lieu  of  those  inconvenient  remedies.  Regularly  indeed 
none  could  resort  to  this  form  of  suit  but  those  who  had  sustained 
ouster  from  a  term  of  years,  such  being  the  shape  of  the  com- 
plaint; but  it  was  rendered  much  more  extensive  in  its  applica- 
tion, by  the  invention  of  a  fictitious  system  of  proceeding.     *    *    * 
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This  fictitious  method,  being  favored  and  protected  by  the  courts, 
passed  into  regular  practice;  and  the  consequence  is,  that  eject- 
ment has  long  been  the  usual  remedy  for  the  specific  recovery  of 
real  property/'  Stephen  PI.  12^13.  ''In  ejectment,  the  whole 
method  of  proceeding  is  anomalous,  and  depends  on  fictions  in- 
vented and  upheld  by  the  courts  for  the  convenience  of  justice,  in 
order  to  escape  from  the  inconveniences  which  were  found  to  attend 
the  ancient  form  of  real  and  mixed  actions.^  Stephen  PI.  32. 
By  less  exercise  of  the  inventive  faculty,  a  judgment  for  land,  en- 
forcible  by  a  writ  of  possession,  could  be  rendered  in  trespass,  or 
other  personal  action  in  which  the  title  is  settled;  and  the  con* 
struction  of  a  form  of  real  action  is  no  more  difficult  than  the 
invention  of  the  reconstruction  of  the  personal  action  of  ejectment. 

The  assize  of  novel  disseisin  is  said  to  have  been  invented  by 
Glanvil,  chief -justice  under  Henry  II,  as  a  more  convenient  remedy 
for  the  recovery  of  lands  when  the  owner  had  been  recently  dia- 
seised.  The  disseisin  by  election,  used  in  this  assize,  was  a  mere 
fictitious  suggestion,  inserted  in  the  process  to  give  the  assize 
jurisdiction  of  a  trespass,  by  one  of  those  astute  contrivances  which 
have  not  been  uncommon  in  the  history  of  English  law.  As  a 
remedy  for  the  recovery  of  a  freehold,  this  assize  at  length  went 
nearly  if  not  altogether  out  of  use,  and  was  succeeded  in  practice 
by  the  writ  of  entry,  which  was  in  turn  supplanted  by  the  action 
of  ejectment  in  which  no  freehold  was  recovered.  Tappin  v.  Tap^ 
pin,  36  N.  H.  98,  113,  114,  115,  116;  3  Bl.  Com.  184.  The  relig- 
ious bouses  ''  had  the  honor  of  inventing  those  fictitious  adjudica- 
tions of  right  which  are  since  become  the  great  assurance  of  the 
kingdom,  under  the  name  of  common  recoveries."  2  Bl.  Com.  271. 
The  invention  of  the  action  of  replevin  is  ascribed  to  Glanvil. 
Stephen  PL  (5th  ed.)  App.  ex. 

The  objection  to  the  invention  of  a  form  of  action  is  based 
on  the  idea  that  the  remedial  forms  of  the  common  law  come 
from  some  other  source  than  human  design;  or  that  courts,  con- 
tinuously charged  by  that  law  with  the  duty  of  allowing  conven- 
ient forms  of  remedy  to  be  used,  are  empowered  by  the  same  law 
to  permit  the  use  of  forms  capable  of  prohibiting  the  performance 
of  the  duty  by  themselves  and  their  successors;  or  that  the  intro- 
duction of  the  whole  existing  remedial  system  of  the  common  law, 
by  progressive  development  through  many  ages,  recent  and  remote 
has  been  an  unlawful  usurpation  of  legislative  power  by  judges  whc 
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should  have  defeated  jastice  by  permitting  no  common-law  pro- 
cedare  whateTer,  bat  whose  illegal  precedents  are  law.  Until  it  is 
shown  whose  and  what  authorized  edict,  of  ancient  or  modem  date, 
annulled  the  common-law  principle  that  requires  the  inyention  and 
use  of  common-law  procedure  and  commands  common-law  courts 
to  allow  convenient  remedies,  the  duty  imposed  by  that  principle 
cannot  lawfully  be  left  unperformed.  The  test  of  the  legality  of  a 
form  of  action,  or  other  pleading,  is  not  the  time  of  its  inyention, 
but  its  utility  as  a  method  of  vindicating  rights  entitled  to  the  best 
forms  and  method  that  can  be  produced. 

The  plaintiff  has  a  plain,  adequate  and  complete  remedy  in  a 
real  action,  in  which  there  must  be  a  decisive  record  of  a  manifestly 
conclusive  decision  of  the  question  of  forfeiture;  and  at  the  triid 
term  he  may  have  leave  to  amend  his  bill  by  filing  a  declaration  at 
law.  In  abundant  caution,  one  count  can  be  drawn  in  the  form  of 
an  ordinary  writ  of  entry.  A  judgment  upon  such  a  count  would 
leave  the  life  estate  open  to  no  contention.  A  plea  of  nontenure 
of  the  freehold  might  raise  a  question  the  decision  of  which  is  not 
now  called  for.  Another  count  not  alleging  a  disseisin  of  the  free- 
hold may  be  in  a  plea  of  land,  wherein  the  plaintiff  demands  of 
the  defendant  a  tract  of  land  lying  in,  etc.,  bounded,  etc.;  where- 
upon the  plaintiff  complains  and  says  that  within  twenty  years 
last  past  he  was  seised  of  the  demanded  premises  in  his  demesne 
as  of  fee,  and  being  so  seised,  he  executed  and  delivered  to  the  de- 
fendant a  deed,  etc.  (stating  the  substance  of  the  deed);  and  the 
defendant  accepted  the  same,  and  undertook  to  perform  the  condi- 
tion thereof,  but  has  failed  to  perform  said  condition,  whereby  he 
has  forfeited  the  estate  in  remainder  conveyed  to  him  by  said  deed, 
and  said  estate  has  revested  in  the  plaintiff.  But  the  defendant 
still  claims  said  estate.  Wherefore  the  plaintiff  prays  judgment 
establishing  said  forfeiture  and  his  title  in  fee-simple  absolute, 
against  the  defendant,  and  a  writ  of  possession,  and  other  process, 
for  executing  said  judgment,  defending  his  rights,  and  giving  him 
the  relief  to  which  he  is  by  law  entitled. 

Another  count  may  be  in  a  plea  of  land,  wherein  the  plaintiff 
demands  against  the  defendant  a  certain  estate  of  remainder  in  a 
(described)  farm;  and  whereupon  the  plaintiff  Nathan  says: 
March  26,  1876,  Nathan,  owning  said  farm  and  retaining  therein 
an  estate  for  his  own  life,  conveyed  the  remainder  to  John,  by 
deed  duly  recorded,  on  condition  that  John  suitably  support  Nathan 


520  NEW  HAMPSHIRE, 


Walker  y.  Walker. 


during  his  life.  John  has  not  performed  the  condition  of  the  deed» 
and  by  breach  of  the  condition  has  forfeited  said  estate  in  remain- 
der, but  still  claims  said  estate;  and  his  claim  and  record  of  title 
are  a  cloud  upon  Nathan's  title,  and  prevent  his  making  either  an 
absolute  or  a  conditional  sale  of  i^hefarm,  or  of  a  remainder  therein 
or  making  thereof  any  convenient  disposition  upon  which  he  can 
depend  for  the  necessaries  of  life,  and  for  the  support  and  care 
required  by  the  infirmities  of  his  old  age;  whereby  he  is  exposed 
to  destitution,  and  disabled  to  secure  the  comfortable  maintenance 
which  his  farm  would  enable  him  to  obtain  but  for  the  defendant's 
false  and  wrongful  claim,  and  the  defendants  title,  forfeited  in  fact 
for  breach  of  the  condition  subsequent,  but  apparently  valid  on 
the  record  of  deeds.  Wherefore  the  plaintiff  prays  that  his  deed 
to  the  defendant  be  adjudged  void;  that  the  forfeiture  of  the  re- 
mainder thereby  conveyed  be  established  by  a  judgment;  and  that 
the  judgment  be  enforced  by  a  writ  of  possession.  Another  count, 
in  some  form  of  personal  action,  can  seek  a  judgment  of  forfeiture 
of  the  remainder  of  the  personal  property.  However  defective 
such  a  declaration  may  be,  it  can  easily  be  made  sufficient. 

A  judgment  determining  the  title  of  the  remainder  will  be  con* 
elusive  without  service  of  any  process  for  its  enforcement.  Crrigh-^ 
tan  V.  Proctor,  12  Gush.  433,  437;  FarwM  v.  Sogers,  99  Mass.  33, 
35.  It  was  held,  sixty-nine  years  ago,  that  a  judgment  for  such  a 
remainder  can  be  executed  by  a  writ  of  possession  during  the  life- 
estate  of  a  third  person.  Penniman  v.  ffottis,  13  Mass.  429,  432. 
If  the  plaintiff  holds  both  estates,  merged  in  a  fee,  there  will  be  no 
difficulty,  practical  or  theoretical,  in  the  service  of  a  writ  of  posses- 
sion. The  defendant  was  to  live  on  the  farm  while  he  performed 
the  condition  of  his  deed  {Wales  v.  Mellen,  1  Gray,  512);  and  if 
the  condition  is  broken,  the  plaintiff  may  need  a  process  of  ouster. 
The  judgment  and  any  necessary  process  for  carrying  it  into 
effect,  being  directed  to  the  ends  of  justice,  cannot  be  obstructed 
by  imaginary  barriers  of  form.  Davis  v.  Bradford,  58  K.  H.  476, 
480. 

**  Any  person  in  possession  of  real  property,  claiming  an  estate 
of  freehold  therein,  or  an  unexpired  term  of  not  less  than  ten 
years,  may  maintain  a  bill  in  equity  against  any  person  who  make^ 
a  claim  adverse  to  his  estate  ♦  ♦  ♦  .  ^nd  *  ♦  ♦  the 
court  shall  determine  the  whole  question  of  title.*'  Laws  of  1883, 
chap.  43.     This  act  was  intended  for  the  relief  of  persons  whose 
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pofiseasion  of  land  should  be  held  to  be  an  obstacle  in  the  way  of 
their  maintaining  actions  at  law  for  the  establishment  of  their  dis- 
puted titles  (20  Am.  Law  Beg.  561),  and  not  to  give  a  bill  in  eqnity 
to  those  who  have  a  plain,  adequate  and  complete  remedy  at  law. 
It  is  an  application  of  the  general  unwritten  rule,  affirmed  in  Gten. 
Laws,  chap.  209,  §  1,  that  inadequacy  of  redress  at  law  is  a  ground  of 
chancery  jurisdiction.  The  construction  of  the  act  of  1883  is  con- 
trolled by  the  presumption  that  the  legislature  did  not  intend  to 
authorize  a  chancery  suit  for  the  enforcement  of  a  forfeiture,  and 
the  diyesting  of  an  estate  in  land  for  breach  of  condition  subse- 
quent, in  a  case  in  which  the  remedy  at  law  is  ampla 

Case  discharged. 
Blodgbtt,  J.,  did  not  sit;  OABPinrrBB,  J.,  dissented  on  the 
question  of  introducing  a  new  form  of  action;  the  others  concurred. 


Welch  y.  Adaics. 

(68N.H.SM.) 

WUnsM — paHjf  iut^fifing — oppotUe  pafrty  dead. 

▲  statute  prohibitiiig  a  party  from  testifying  where  the  adverse  party  is  an  ex« 
ecator,  applies  to  proceedings  for  the  probate  of  a  will.    (See  note,  p.  627.) 

A  PPEAL  from  probate  of  a  wilL     The  opinion  states  the  case. 

Wm.  L.  Foster,  Oeo.  B.  French  and  Paul  W&ntioorth,  for  appel- 
lant. 

JB.  A.  Hibiard^  Oopeland  A  Edgerly,  and  Thomas  <7.  Whipple,  for 
executors. 

Smith,  J.  [Omitting  other  points.]  Prior  to  the  passage  of 
the  act  of  1857,  chapter  1952,  the  contestant  of  a  will  was  excluded 
from  testifying  on  the  trial  of  an  appeal  by  reason  of  his  interest. 
The  general  rule  of  the  common  law,  then  in  force  here,  was  that 
a  party  to  the  record  in  a  suit,  and  persons  directly  interested  in 
the  result  of  a  suit,  could  not  testify.  The  rule  was  foanded 
partly  on  the  general  expediency  of  avoiding  the  multiplication  of 
Vol.  LVl  —  66 
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temptations  to  perjary.  1  Oreenl.  Eic,  §  329.  Our  statute,  first 
enacted  in  1869,  reads  thus:  ^^No  pers6n  shall  be  excused  or 
excluded  from  testifying  or  giving  his  deposition  in  any  civil 
cause,  by  reason  of  his  interest  therein  as  a  party  or  otherwise." 
Oen.  Laws,  ch.  228,  §  13.  '*  Neither  party  shall  testify  in  a  canse 
when  the  adverse  party  is  an  executor  or  administrator,  or  an 
insane  person,  nnless  the  said  executor,  administrator,  or  the  guar- 
dian of  the  insane  party  elects  to  testify,  except  as  provided  in  the 
following  section: ''  ^^  When  it  clearly  appears  to  the  court  that 
injustice  may  be  done  without  the  testimony  of  the  party  in  such 
case,  he  may  be  allowed  to  testify,  and  the  ruling  of  the  court, 
admitting  or  rejecting  his  testimony,  may  be  excepted  to  and 
revised."  Gen.  Laws,  ch.  228,  §§  16,  17.  In  Moore  v.  Taylor,  44 
N.  H.  370,  375,  we  said:  **  The  reason  why  the  exception  was  made 
that  where  one  party  is  an  executor  or  administrator,  and  did  not 
elect  to  testify,  the  other  party  should  not  testify,  was  to  place  the 
parties  upon  an  equal  footing,  and  not  allow  the  living  party  to  a 
trade  or  transaction  to  be  a  witness  to  it  when  the  other  psatj  to 
the  same  transaction,  being  dead,  cannot  testify.  And  in  Chandler 
V.  DaviSf  47  N.  H.  462,  464,  decided  in  1867,  after  the  enactment 
,of  the  amendment  which  now  constitutes  section  17,  we  said: 
*^  Where  the  deceased  had  personal  knowledge  of  the  matter  in 
dispute,  and  might,  if  living,  be  a  witness,  it  would  be  unequal  and 
unjust  to  allow  the  survivor  to  testify,  inasmuch  as  the  other 
party,  being  dead,  could  not  contradict  or  explain  the  evidence." 
Also  (on  p.  465) :  **  But  as  a  general  rule,  when  the  deceased  had 
knowledge  of  the  facts,  and  might,  if  living,  be  a  witness,  it  would 
be  unequal  and  unfair  to  allow  the  survivor  to  give  his  uncontra- 
dicted and  unexplained  account  of  the  transaction.  *  *  *  But 
we  think  that  for  ordinary  cases  the  safe  guide  and  the  decisive 
test  is  found  in  the  inquiry,  whether  the  deceased  if  alive  could 
testify  to  the  same  matters."  These  observations  have  been  ap- 
proved in  numerous  subsequent  cases.  Harvey  v.  HiRiard,  47  N. 
H.  651;  Brown  v.  Brown,  48  K  H.  90;  True  v.  Shepard,  51  N, 
H.  501;  IXearns  v.  Wrighiy  51  N.  H.  600,  611;  Fosgaie  v.  Thomp- 
son, 54  N.  H.  455;  ffoii  v.  Buseell,  66  N.  H.  559;  Page  v.  Wliid- 
den^  59  N.  H.  607,  511;  Bailey  v.  Harvey,  60  N.  H.  162;  Burns 
v.  Madigan,  60  N.  H.  197;  Cochran  v.  Langmaid,  60  N.  H.  671; 
English  v.  Porter,  63  N.  H.  206.  In  these  cases  the  matter  in  dis- 
pute, or  the  transaction  about  which  the  deceased,  if  living,  might 
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testify,  was  in  relation  to  some  contract  entered  into,  or  tort  done 
or  suffered  by  the  deceased  in  his  life-time,  the  cause  of  action 
accruing  in  the  life-time  of  the  deceased  party.  In  the  action 
prosecuted  after  his  decease,  his  executor  or  administrator  was  a 
party  in  his  representative  capacity;  but  we  think  the  reason  which 
forbids  the  surriving  party  to  testify  in  that  class  of  cases,  unless 
the  executor  or  administrator  elects  to  testify,  is  equally  applicable 
in  a  trial  of  an  appeal  upon  the  probate  of  a  wilL  The  executor 
represents  all  the  deyisees  and  legatees,  and  prosecutes  or  defends 
the  appeal  in  their  interest.  In  a  certain  sense  also  he  may  be  said 
to  t^present  the  testator  who  can  no  longer  speak  for  himself.  The 
right  of  a  person  to  dispose  of  his  estate  at  his  pleasure  is  destroyed 
or  endangered,  unless  some  one  shall  act  as  his  representative 
when  it  is  offered  for  probate.  It  is  the  duty  of  the  executor  to 
cause  the  Mrili  to  be  proved,  or  file  it  in  the  probate  office  with  his 
refusal  in  writing  to  accept  the  trust.  Gen.  Laws,  oh.  194,  §  3. 
He  has  sufficient  interest  in  the  estate  of  the  testator  to  give  him 
a  right  under  the  statute  to  claim  and  prosecute  an  appeal  from  a 
decree  of  the  Probate  Oourt  refusing  to  admit  the  will  to  probate. 
Shirhy  v.  HeaUs,  34  N.  H.  407;  Richardson  v.  MartiHy  55  N.  H. 
45.  The  probate  of  the  will  does  not  give  him  any  interest  or  title 
either  to  things  in  action  or  possession;  for  he  has  the  whole  title 
and  interest  by  the  will,  and  not  by  the  probate.  HensMa  case,  9 
Ooke,  38,  a.;  WebsUr  v.  Spencer,  3  B.  &  Aid.  363.  The  property 
in  the  goods  is  vested  in  him  before  probate.  Oom.  Dig.,  Ex'r,  B, 
9;  Bac.  Abr.,  Ex'rs,  £.  14.  '^  Before  probate  of  the  will,  not  only 
is  the  person  named  as  executor  seised  of  all  the  personal  estate  of 
the  deceased,  as  trustee  of  the  legatees  and  others,  but  he  is  the 
representative  of  the  whole  estate  disposed  of  by  the  will.  He  is 
not  only  the  solo  trustee  for  all  persons  having  an  interest  under 
the  will,  but  he  is  the  only  legal  representative  of  the  estate  of  the 
deceased.  As  such,  it  is  his  duty  to  cause  the  will  to  be  proved, 
and  he  is  aggrieved  in  his  rights  and  in  his  property  by  any  decree 
which  divests  him  of  his  title  in  the  estate  of  the  deceased  under 
the  will.'*  FowLEB,  J.,  in  Shirley  v.  Realds,  supra,  412;  Wiggin 
V.  Swetty  6  Mete.  197. 

The  testator  must  be  represented  in  court  by  some  one,  and  the 
executor  is  the  person  appointed  by  him  to  represent  him  in  the 
execution  of  his  will.  He  is  necessarily  made  a  parfcy  in  the  pro- 
bate of  the  will  as  exebutor.     Unless  he  is  regarded  as  executor  for 
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the  parpose  of  establishing  the  will,  he  is  not  a  party,  and  has  no 
right  to  appear.  The  same  injostice  that  the  statute  seeks  to  pre- 
Tent  in  other  actions  in  which  the  executor  is  a  party,  by  exclud- 
ing the  surviving  party  from  testifying,  will  often  be  done  in  the 
trial  in  an  appeal  upon  the  probate  of  a  will,  if  the  contestant  can 
testify  to  matters  about  which  the  testator,  if  living,  might  testify, 
and  perhaps  contradict  or  explain  the  testimony  of  the  contestant. 
A  literal  construction  of  the  statute  includes  this  case.  ^^  Neither 
party  shall  testify  in  a  cause  when  the  adverse  party  is  an  executor, 
♦  ♦  *  unless  the  executor  ♦  ♦  ♦  elects  to  testify,*'  etc 
The  contestant  is  a  party,  the  executors  are  the  other  party,  and 
the  appeal  is  a  cause.  The  spirit  and  reason  of  the  statute,  being 
to  prevent  injustice,  exclude  the  contestant,  because  the  testator's 
lips  are  closed  in  death.  Even  in  matters  of  accounting  at  common 
law,  the  admission  of  a  party  was  not  a  matter  of  right.  It  was 
permitted  in  no  case,  where  from  the  position  of  the  parties  an 
unfair  advantage  would  be  given  by  it  to  one  party  over  the  other. 
3  Greenl.  Ev.,  §  338;  Page  v.  Whiddefiy  supra. 

Nash  Y.  Reed,4A  Me.  168,  decides  that  the  heirs  of  a  testator 
who  contest  the  probate  of  his  wiU  are  not  excluded  as  witnesses 
''as  heirs  of  a  deceased  party,"  as  being  within  the  exception  in 
the  statute,  which  provides  that  ''no  person  shall  be  excused  or 
excluded  from  being  a  witness  in  any  civil  suit  or  proceeding  at 
law  or  in  equity  (including  special  proceedings  before  courts  of 
probate),  by  reason  of  his  interest  in  the  event  thereof  as  party  or 
otherwise,  except  at  the  time  of  trial,  the  party  prosecuting,  or  the 
party  defending,  or  any  one  of  them,  is  an  executor  or  an  adminis- 
trator, or  made  a  party  as  heir  of  a  deceased  party."  Me.  Bev. 
Stats.,  ch.  82,  §§  78,  83,  84. 

MiUay  v.  Wiky,  46  Me.  230,  was  an  appeal  from  a  decree  of  the 
Probate  Court,  allowing  the  will  of  the  testator.  At  the  trial  of 
the  appeal,  the  executor  was  called  by  his  counsel  as  a  witness,  and 
was  excluded.  It  was  held  that  a  person  named  in  a  will  as  execu- 
tor is  not  "a  party  prosecuting  or  defending,"  within  the  meaning 
of  the  statute,  so  as  to  exclude  him  as  a  witness.  The  court  said: 
"  He  [WileyJ  never  lias  been  executor  at  any  time,  and  never 
may  be." 

In  McKeen  v.  Profit^  46  Me.  239,  which  was  an  appeal  from  a 
decree  of  the  Probate  Court  allowing  a  will,  it  was  held  that  a 
person  named  as  executor  in  a  will  is  not  really  and  legally  snch 
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until  the  will  is  pioyedy  and  he  has  giren  bond;  and  in  a  contest 
as  to  its  ezecntion,  he  is  not  within  the  exception  of  the  statate. 
The  court  said:  ''If  the  will  should  not  be  approred,  he  never 
becomes  an  executor." 

In  Rhode  Isbind,  under  a  statute  which  provides  that  ''  When 
an  original  party  to  the  contract  or  cause  of  action  is  dead,  or 
when  an  executor  or.  administrator  is  a  party  to  the  suit,  the  other 
party  may  be  called  as  a  witness  by  his  opponent,  but  shall  not  be 
admitted  to  testify  upon  his  own  offer,  or  upon  the  call  of  his  co- 
plaintiff  or  co-defendant,  otherwise  than  now  by  law  allowed,  unless 
a  nominal  party  merely  (R.  I.  (}en.  Stats.,  ch.  203,  §  32),  it  has 
been  held  that  a  party  appealing  from  a  decree  of  a  Gourt  of  Pro^ 
bate  establishing  a  will  and  admitting  it  to  probate  is  not  disquali- 
fied from  testifying  upon  his  own  offer.  Among  other  reasons 
given  for  the  decision  is  this,  that  the  operation  of  the  decree  ad- 
mitting the  will  to  probate  is  suspended  by  the  appeal,  except  so 
far  as  it  admits  the  executor  on  giving  bond  to  collect,  receive  and 
take  possession  of  the  estate  of  the  testator,  and  it  is  not  therefore 
as  an  executor  that  the  appellee  is  a  party  to  an  appeal,  for  he  has 
no  capacity  as  executor  for  any  purpose  except  to  collect,  receive 
and  take  possession  of  the  estate  of  the  testator.  HamiUon  v. 
Hamilton,  10  R  L  538. 

The  Massachusetts  statute  (Mass.  Gen.  Stats.,  ch.  131,  §  14)  is 
materially  different  from  ours,  and  the  Missouri  statute  is  said  to 
be  identical  with  that  of  Massachusetts.  Shailer  v.  BurMtead,  9^ 
Mass.  112, 130,  and  Garvin  v.  Williatns,  50  Mo.  206,  are  not  there- 
fore in  point. 

In  Oeorgia,  a  legatee  on  probate  of  a  nuncupative  will,  which  is 
caveated  by  the  heirs  at  law,  is  a  competent  witness  in  favor  of  the 
validity  of  the  will.  The  term  "other  party  to  the  contract,*' 
used  in  the  statute,  is  held  not  to  include  an  executor  of  a  will. 
Bfwon  V.  Carroll,  36  Oa.  568;  Deupree  v.  D&upree,  45  Oa.  415, 
424. 

In  Pennsylvania,  by  the  express  terms  of  the  statute,  neither  a 
party  nor  any  person  interested  is  excluded  from  testifying  in  this 
class  of  cases.  Bowen  v.  Goranflo,  73  Penn.  St.  357;  Frew  v.  Clarke, 
80  Penn.  St.  170,  179. 

In  Tennessee  it  has  been  held  that  a  contest  over  a  will  is  not  a 
suit  by  or  against  an  executor  in  such  a  sense  as  to  bring  the  par- 
ties within  the  exception  in  the  statute,  which  provides  that  "  In 
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actioQs  or  proceedings  by  or  against  ezecators,  administrators  or 
guardians,  in  which  judgments  may  be  rendered  for  or  against 
them,  neither  party  shall  be  allowed  to  testify  against  the  other  to 
any  transaction  with  or  statement  by  the  testator,  intestate  or 
ward,  unless  called  to  testify  by  the  opposite  party."  Orr  y.  CoXy 
3  Lea  (Tenn.),  617. 

HoweTer  much  these  cases  and  the  reasoning  of  the  opinions 
may  conflict  with  the  views  we  have  expressed,  the  question  can 
hardly  be  regarded  as  an  open  one  in  this  State.  In  Lwd  y.  Lord^ 
58  N.  U.  7,  this  precise  question,  among  others,  was  raised  at  the 
trial;  but  the  law  wiu  regarded  as  so  well  settled  that  no  mention 
was  made  of  the  point  in  the  opinion  or  in  the  briefs  on  either 
side.  In  this  case  the  will  was  admitted  to  probate  in  the  Probate 
Court,  and  the  appeal  is  by  the  contestant.  The  appeal  does  not 
vacate  the  decree  of  the  Probate  Court  allowing  the  will,  nor  the 
decree  appointing  the  appellees  executors.  The  decree  remains  in 
force  from  the  time  it  was  made,  unless  reversed  in  this  court 
Gen.  Laws,  ch.  207,  §  12.  This  provision  of  our  statute  may  per- 
haps constitute  a  sufficient  reason  why,  in  construing  our  own 
statute  as  to  the  competency  of  the  contestant  of  a  will  as  a  witness, 
we  should  not  follow  the  decisions  in  other  jurisdictions  cited 
above.  Our  statute  does  not  exclude  a  party  when  injustice  would 
be  done  by  the  exclusion.  He  is  not  admitted  as  a  matter  of  legal 
right  In  this  case  it  is  proved  that  injustice  would  be  done  by 
admitting  the  contestant  to  testify.  In  Dreto  v.  MeDaniel^  Adm*r, 
60  N.  H.  480,  the  defendant  was  a  nominal  party.  The  defense 
was  made  by  the  plaintiff's  brothers,  one  of  whom  claimed  title  to 
the  mortgaged  premises  in  question,  and  the  other  was  a  creditor  of 
the  intestate,  and  both  of  whom  elected  to  testify.  The  plaintiff 
was  rightly  allowed  to  testify  under  certain  restrictions,  it  clearly 
appearing  that  injustice  might  be  done  without  her  testimony. 
The  statute  was  made  elastic  that  exact  justice  might  be  done  in 
every  case,  and  under  the  circumstances  of  each  case.  There  was 
no  error  in  excluding  the  contestant  from  testifying  as  to  conversa- 
tions and  matters  occurring  between  himself  and  the  testator,  as  to 
which  the  latter,  if  alive,  could  have  testified. 

The  exceptions  are  overruled,  and  the 

Decree  of  tlie  Probate  Court  affirmed, 

Blodoeit,  J.,  did  not  sit;  the  others  concurred. 
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NoTB  BT  THS  Rbfobtbb. — In  BeinAan  y.  Dennint  New  York  Court  of  Ap- 
peals, December  7, 1886»  it  was  held  that  the  statute  prohibiting  the  disclosnres 
by  a  physician  of  information  obtained  in  a  professional  capacity  applies  to 
testamentary  cases.  Eabl,  J.,  said:  "  There  is  jost  as  mach  reason  for  ap- 
plying it  to  sach  cases  as  to  any  other,  and  the  broad  and  sweeping  language 
of  the  two  sections  cannot  be  so  limited  as  to  exclude  such  cases  from  their 
operation.  There  is  no  more  reason  for  allowing  the  secret  ailments  of  a 
patient  to  be  brought  to  light  in  a  contest  orer  his  will  than  there  is  for  expoa- 
ing  them  in  any  other  case  where  they  become  the  legitimate  subject  of  in- 
quiry. An  exception  so  important,  if  proper,  should  be  ingrafted  upon  the 
statute  by  the  legislaturo,  and  not  by  the  courts." 

In  Oarvin*$  Admr.  v.  WilUofM,  60  Mo.  206,  it  was  said:  "  For  the  appellant 
it  is  insisted  that  the  court  committed  no  error  in  holding  that  the  witnesses 
were  incQmi>etent  to  testify,  and  the  argument  is  based  on  that  section  of  the 
statute  which  allows  parties  to  give  evidence,  but  provides  '  that  in  actions 
where  one  of  the  original  parties  to  the  contract  or  cause  of  action  in  issue 
and  on  trial  is  dead,  or  shown  to  be  insane,  the  other  party  shall  not  be  ad- 
mitted to  testify  in  his  own  favor.'  The  question  has  never  been  raised  be- 
fore in  this  court,  under  the  statute.  In  the  case  of  Tingley  v.  CowgiU,  48  Mo. 
291,  all  the  parties  to  the  record,  both  the  contestants  of  the  will  and  those 
who  took  under  it,  were  admitted  to  testify,  and  the  point  was  not  even  made 
or  alluded  to.  The  cases  cited  to  sustain  the  ruling  of  the  court  are  adjudi* 
cations  where  either  the  estate  of  the  deceased  person  was  a  party,  or  where 
the  contest  arose  out  of  some  contract  or  agreement  with  the  deceased  in  his 
life-time,  and  in  which  his  assignee  or  representative  was  a  party.  , 

"But  proceedings  in  reference  to  the  establishment  or  invalidating  of  a 
will  stand  on  a  different  foundation  from  ordinary  actions  at  law  or  causes  of 
action.  They  are  of  the  nature  of  a  proceeding  in  rem,  and  simply  amount 
to  a  revival  of  the  same  matter  in  the  Circuit  Court  which  has  been  previously 
had  in  the  County  Court.  The  same  legal  rules  that  govern  the  investigation 
in  the  County  Court  apply  in  the  Circuit  Court.  The  heirs  at  law  and  devi- 
sees are  made  nominal  parties,  but  in  truth  the  proceeding  is  ex  parte,  and  all 
are  competent  witnesses.     See  Dickey  v.  McUeehi,  6  Mo.  177. 

"  The  section  in  our  statute,  now  under  consideration,  is  a  precise  and  literal 
copy  of  the  statute  of  Massachusetts,  and  in  that  State  the  question  has  been 
directly  passed  on,  and  received  a  definite  construction.  The  case  arose  upon 
contesting  the  will  of  Miss  Bumstead.  Shailer  and  Hayden  were  devisees 
under  the  will,  and  also  executors,  and  it  was  alleged  that  they  procured  tbe 
will  to  be  made  by  undue  influence  and  fraud.  Upon  the  trial  they  were 
permitted  to  give  testimony  in  their  own  behalf.  This  was  assigned  for  error. 
The  Supreme  Court,  in  reviewing  the  question,  say:  '  It  was  further  objected 
that  Hayden  and  Shailer  were  not  competent  witnesses  under  the  statute,  but 
this  is  not  a  case  where  one  of  the  original  parties  to  the  contract  or  cause  of  ac- 
tion in  issue  and  on  trial,  is  dead.  They  are  not  parties  in  a  representative  ca- 
pacity; there  was  no  cause  of  action  in  existence  till  the  death  of  the  testatrix. 
The  controversy  is  between  living  parties.  The  testatrix  is  in  no  sense  a  party 
to  the  original  cause  of  action.      Her  act  was  only  the  subject-matter  of 
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the  inTestigation.  The  rale  contended  for  wonld  exdade  parties  on  both 
sides  in  all  cases  where  litigation  shoold  arise  growing  oat  of  the  act  of 
another  daring  life.  We  cannot  constrae  the  proviso  of  the  statate  so  as  to 
exdade  as  witnesses  all  those  who  may  be  parties  on  one  side  or  the  other  in 
all  probate  appeals  like  this,  and  we  find  no  error  in  the  raling.'  ShaOer  ▼. 
BufMUad,  99  Mass.  112. 

*'With  this  reasoning  we  are  satisfied.  The  real  qaestion  in  the  case  is 
whether  there  is  a  will  or  not,  and  apon  that  qaestion  all  the  parties  hare  a 
right  to  testify." 

In  Orr  t.  Oox,  8  Lea»  617,  the  coort  said:  "  We  held,  two  jears  ago  at  this 
place,  in  the  case  of  Beadle  t.  Alexander,  MS.  nnreported,  that  a  contest  over 
a  will  was  not  a  salt  hj  or  against  an  execator  in  sach  a  sense  as  to  bring  the 
parties  within  this  exception,  and  that  the  parties  were  competent  to  prore 
conTersations  with  or  declarations  of  the  testator  bearing  apon  the  issue. 
We  held  that  an  action  of  this  character  was  a  contest  between  those  nlMwilng 
under  the  will  on  the  one  side,  and  those  claiming  against  it  <m  the  other,  and 
that  it  does  not  fall  within  the  reason  or  principle  of  the  above  exception.  One 
of  the  principal  legatees  under  the  will  in  that  case,  a  party  to  the  cause,  was 
permitted  to  prove  statements  of  the  testator  vital  to  the  issue." 

In  HamiUon  v.  Hamiiton,  10  R.  1. 640,  the  court  said:  "  The  objection  is  that 
the  executor  is  a  party  to  the  suit,  and  that  the  statute  provides  in  such  a  case 
that  the  other  party  cannot  be  permitted  to  testify  on  Ills  own  offer.  The  ob' 
jection  is  valid,  if  the  executor  is  a  party  to  the  suit  within  the  meaning  of  the 
statute.  The  statute  (Qen.  Stat.,  chap.  172,  §4),  directs  that  eveiy  jMrson  named 
as  executor  of  any  will  shall  cause  such  will  to  be  proved  or  file  the  same  in  the 
probate  office,  and  in  writing  declare  his  refusal  of  the  executorship.  The  per- 
son named  in  the  will  as  executor,  by  proceeding  to  prove  it  as  directed,  beocmies 
a  party  to  the  suit ;  but  it  caimot  be  claimed  that  previous  to  the  probate,  he 
becomes  a  party  in  his  capacity  as  executor.  There  is  then  nothing  to  prevent 
a  contestant  from  testifying  in  the  court  below.  Does  he  become  disqualified 
upon  his  appeal  ?  If  so,  it  must  be  by  force  of  the  decree  admitting  the  will 
to  probate  and  appointing  an  executor.  But  the  operation  of  this  decree  is 
suspended  by  the  appeal  except  in  so  far  as  it  permits  the  executor,  on  giving 
bond,  to  collect,  receive,  and  take  possession  of  the  rights,  credits  and  estates 
of  the  testator.  It  is  not  therefore  as  an  executrix  that  the  appellee  is  a  party 
to  this  appeal,  for  she  has  no  capacity  as  executrix  for  any  purpose  except  to 
collect,  receive  and  take  possession  of  the  rights,  credits,  and  estates  of  the 
testator.  She  is  a  party  after  the  appeal  in  the  same  capacity  in  which  she 
was  a  party  before  the  appeal. 

*'  The  court  below,  instead  of  admitting  the  will  to  probate,  might  have  re- 
fused to  admit  it  to  probate.  In  that  case  an  appeal  might  and  doubtless 
would  have  been  taken  by  Mrs.  Hamilton,  but  she  would  not  have  had  any 
appointment  as  executrix.  In  that  case  therefore  there  could  be  no  ground  for 
refusing  to  admit  the  contestants  to  testify  on  their  own  offer.  The  construc- 
tion contended  for  by  the  appellee  leads  then  to  this  result.  In  the  court  be- 
low the  contestants  are  qualified  to  testify  on  their  own  offer ;  in  the  Appel- 
late Ck>urt  they  are  qualified  to  testify  or  their  own  offer,  if  the   appeal 
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be  taken  from  a  decree  disallowing  the  will;  bat  if  the  appeal  be  taken  from 
a  decree  approring  the  will  and  appointing  an  exeentor,  who  is  made  party  to 
the  appeal,  thej  are  disqualified.  A  constmction  which  leads  to  such  inoon- 
sistendes  in  practice  ought  not  to  be  adopted  if  it  can  be  aToided. 

"  In  our  opinion  it  is  only  when  an  executor  is  party  as  an  executor  repre- 
senting the  estate,  that  the  other  party  \b  disqualified  frran  testifying  on  his 
own  offer.  This  is  as  far  as  the  disqualification  need  be  extended  to  satisfy 
either  the  spirit  or  the  letter  of  the  statute.  In  Brawn  t.  Lewis,  9  R.  I.  407. 
4he  plaintiiE  sued  in  her  capacity  as  administiatrix  representing  the  estate." 


State  v.  Bat. 

(ON.  H.  408.) 

OonatUuU(mal  law — statute  authorieing  eommUtalto  indtuirial  aehooL 

A  statute  aatlu»iaing  a  Justice  of  the  peace  to  commit  to  the  industrial  sehool 
any  minor  under  soTenteen,  on  a  complaint  of  crime  in  respect  to  which  the 
justice  has  jurisdiction  only  to  take  bail,  is  unconstitutioniJ. 

n  UFFIOIENTLY  reported,  55  Am.  Bep.  468. 


Aldbich  y.  Bbvkett. 

(«8N.  H.41J5.) 

Farent  and  ehUd  —  right  of  custody — marriage. 

The  l^gal  marriage  of  a  female  infant  termixMtes  the  father's  right  to  her 

custody  and  services. 

CASE  for  anlawfolly  enticing  away  the  plaintiff's  minor  daugh- 
ter and  depriving  him  of  her  services.    Plea  of  lawful  mar- 
riage.    Demurrer. 

Lane  Jk  Dohf  for  plaintiffs 

BatchMer  dk  Faulkner ^  for  defendant. 

CiiARKy  J.    The  right  of  a  parent  to  the  earnings  of  his  minor 

child,  upon  whatever  principle  it  is  founded  {Hammond  v.  Oorbetty 

50  N.  H.  501),  is  commensurate  with  the  right  of  custody;  and  so 

long  as  the  right  to  the  services  of  the  child  remains,  the  right  to 

Vol.  L VI  —  67 
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control  those  services  most  exist  Whatever  therefore  operates 
us  a  release  from  parental  control,  necessarily  terminates  parental 
right  of  service;  and  the  emanicipation  of  the  minor  from  legal 
parental  authority,  either  by  the  voluntary  act  of  the  parent  or  by 
operation  of  law,  puts  an  end  to  the  legal  claims  of  the  parent  to 
the  minor's  earnings. 

The  marriage  of  a  female  infant,  if  above  the  age  of  legal  con- 
sent, is  valid  although  contracted  and  entered  into  in  defiance  of 
parental  wishes  and  authority.  Gen.  Laws,  ch.  180,  §§  13,  14; 
Parian  v.  Hervey,  1  Gray,  11^.  Being  valid,  the  same  legal  con- 
sequences must  follow  from  it,  whether  contracted  in  obedience  to 
parental  preferences  or  in  opposition  to  them.  In  either  case  the 
parent  is  no  longer  entitled  to  the  services  and  earnings  of  the  in- 
fant married  daughter.  The  new  relations  created  by  the  mar- 
riage, being  inconsistent  with  the  enforcement  of  parental  rights, 
operate  as  an  emancipation  from  them.  The  plaintiff's  daughter, 
being  above  the  statutory  age  of  consent,  had  the  legal  capacity 
to  form  the  relation  of  marriage,  and  although  in  strictness  of  law 
it  should  not  be  formed  without  parental  consent,  it  is  neverthe- 
less sustained  on  grounds  of  public  policy,  and  parental  rights  are 
made  to  yield  to  it.  Gooley  Torts,  237.  The  legality  of  tibe  mar- 
riage is  admitted  by  the  demurrer,  and  the  plea  is  a  sufficient 
answer  to  the  plaintiff's  action.    Hervey  v.  MoieUy^  7  Gray,  479; 

8.  c,  66  Am  Dec.  616. 

Demurrm'  overruled. 

OutPiHTXB,  J.,  did  not  sit;  the  others  concurred. 


Hoitt  t.  Hoisl 

(88N.  H.4TftJ 

WUl'-impUed  r&wfeaHon. 

A  will  is  not  revoked  hy  the  death  of  legatees  or  benefidaries;  by  marriage  of 
the  testator  without  issiie;  by  alienation  of  the  greater  part  of  the  estate 
spedficallj  devised;  by  the  aoquisitlon  of  a  much  laiger  estate,  nor  bj  the 
'  oonciufence  of  all  these  events. 

A  PPBAL  from  a  decree  disallowing  a  wilL 
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Augustus  Buss,  Jeremiah  Bmith  and  Dodge  di  Oaverly,  for  appel- 
lant 

Marsiwi  Jk  Eastman  and  FrinJc  dk  Batchelder,  for  appellee. 

BLODaEiTy  J.  No  express  reyocation  appears  in  this  case.  The 
will  of  the  testator,  executed  in  accordance  with  the  statute  for- 
malities, has  not  been  revoked  by  any  subsequent  **  will  or  codicil, 
or  by  some  writing  executed  in  the  same  manner,  or  by  cancelling, 
tearing,  obliterating  or  otherwise  destroying  the  same  by  the 
testator,  or  by  some  person  by  his  consent  and  in  his  presence,^' 
as  required  by  Oen.  Laws,  ch.  193,  §  14.  On  the  contrary,  it 
was  found  in  his  safe  after  his  decease,  and  in  its  original  condi- 
tion. It  is  true  that  it  was  in  a  bundle  of  papers  of  no  pecuniary 
value,  and  ^Mnduded  in  this  bundle  were  several  apparently  in- 
complete drafts  or  memoranda  of  wills  never  executed,  without 
date,  some  of  which  were  apparently  made  since  the  date  of  said 
will/* 

,  But  Fellows  V.  Alhn,  60  N.  H.  439,  441 ;  s.  c,  49  Am.  Bep.  328, 
is  a  recent  and  direct  authority  that  the  fact  of  a  will  being  found 
among  worthless  papers  works  no  revocation  of  it;  and  the  authori- 
ties, as  well  as  reason,  demonstrate  that  the  memoranda,  which  at 
most  are  merely  evidentiary  facts  of  an  inchoate  intention  to  make 
another  will,  have  no  legal  significance  as  acts  of  revocation;  for 
although  the  purpose  of  the  mind  always  gives  character  to  the  act 
done,  still  the  legislature  having  established  certain  modes  by  which 
a  will  may  be  revoked,  it  is  not  within  the  legitimate  power  of  courts 
to  dispense  with  such  requirements,  and  accept  even  a  definite  inten- 
tion to  perform  the  prescribed  act  for  the  act  itself. 

Neither  has  the  will  become  inoperative,  as  a  whole,  from  neces- 
sity, either  by  an  entire  loss  of  the  testator's  estate,  or  its  total 
alienation,  or  by  the  decease  of  all  the  devisees  without  descend- 
ants, and  so  leaving  nothing  upon  which  it  can  operate. 

If  therefore  there  has  been  a  valid  revocation,  it  must  be  one 
arising  from  legal  presumption  or  implication;  and  this  in  fact  is 
the  principal  qontention. 

The  existing  statute  as  to  the  revocation  of  wills,  which  was 
originally  adopted  in  1822,  after  pointing  out  the  modes  by  which 
a  will  may  be  revoked^  expressly  excepts  any  revocation  implied 
by  law  from  changes   in  the  circumstance  of   the  testator,  his 
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family,  devisees,  or  estate,  occurring  between  the  time  of  making 
the  will  and  his  death.  Oen.  Laws,  ch.  193,  §§  14,  15.  Bat  what 
those  changes  are  section  15  does  not  in  any  manner  attempt  to 
define;  and  the  effect  consequently  is  to  leave  the  matter  of  revoca- 
tion by  legal  implication  jnst  as  it  stood  before  the  enactment  of 
that  section.  That  is  to  say,  section  15  (which  in  the  act  of  1822 
was  a  proviso  to  what  is  now  section  14)  is  to  be  taken  not  as  a 
recognition  and  adoption  of  the  common-law  doctrine  of  implied 
revocation,  bat  as  a  recognition  and  adoption  of  the  English  deci- 
sions under  sections  5,  6  and  22  of  the  English  statute  of  frauds 
relative  to  the  revocation  of  wills,  passed  in  1676,  for  the  common 
law  as  to  such  revocations  was  abrogated  by  that  statute. 

The  English  statute  was  doubtless  the  basis  and  model  of  our 
statute,  directly  or  indirectly;  and  the  proviso  in  the  latter  we 
think  is  to  be  regarded  as  merely  explanatory  for  the  preceding 
part  of  the  section,  prescribing  the  manner  of  exprefiS  revocation. 
Practically,  and  in  effect,  it  was  an  adoption  under  then  existing 
conditions,  of  such  implied  revocations  as  had  been  introduced  and 
established  by  the  English  courts,  contrary  to  the  plain  meaning 
of  the  English  statute,  and  solely  through  the  usurpation  of  legis- 
lative power. 

But  the  English  courts  did  not  go  the  length  of  establishing  a 
rule  that  revocation  might  be  shown  by  any  change  of  circum- 
stances affording  satisfactory  evidence  of  the  testator's  revoking 
intention,  but  stopped  far  short  of  it,  and  restricted  its  application 
to  a  few  exceptional  cases,  as  to  which  it  was  held  the  statute  did 
not  apply.  Hence  there  is  no  tenable  ground  for  holding  that  any 
causes  of  revocation  were  intended  by  our  legislature  to  be  em- 
braced in  the  proviso  to  the  act  of  1822,  aside  from  the  existing 
exceptions  established  by  the  English  courts  upon  supposed  equita- 
ble considerations;  and  much  less  can  it  be  held  that  any  alteration 
was  effected  or  intended  by  the  revision  of  1842,  making  the  pro- 
viso a  separate  section,  and  slightly  changing  its  phraseology.  And 
as  strongly  tending  to  show  that  the  purpose  of  the  legislature  was 
such  as  has  been  indicated,  and  that  such  has  been  the  universal 
understanding  of  the  bar  of  this  State,  it  is  a  significant  fact  that 
no  litigation  has  arisen  as  to  the  legislative  intent,  or  the  meaning 
of  the  language  used  in  its  expression,  during  the  more  than  sixty 
years  which  have  elapsed  since  the  statute  was  first  enacted. 

No  new  cause  of  revocation  being  introduced  by  the  statute,  the 
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trae  inquiry  is  whether  the  facts  of  this  case  bring  it  within  any 
of  the  exceptions  upon  the  subject  of  implied  reyocation  recognized 
by  the  English  courts  after  the  adoption  of  the  statute  of  1676, 
which  were  quite  limited  m  number,  and  reasonably  well  defined 
and  understood  at  the  time  our  statute  was  enacted. 

The  causes  assigned  upon  this  point  as  ground  of  revocation  are 
subsequent  changes  in  the  circumstances  of  the  deceased,  his 
family  and  estate.  They  are  substantially  the  death  of  his  wife 
and  his  son  Franklin,  both  of  whom  were  legatees;  his  second  mar- 
riage, but  without  issue;  the  alienation  of  the  larger  portion  of  his 
estate;  and  its  nearly  threefold  increase  in  value  through  natural 
causes  and  judicious  investments. 

But  total  revocation  cannot  be  implied  from  the  death  of  the 
wife  and  the  son:  ^^  The  death  of  a  devisee  is  a  contingency  always 
in  view.''  Shaw,  C.  J.,  in  Warner  v.  Beachj  4  Gray,  162, 164. 
''I  know  of  no  case,''  said  Dekmak,  G.  J.,  in  Doe  v.  Edlin,  4  Ad. 
&  E.  586,  ^^  where  it  has  been  held  that  the  removal  of  an  object 
of  affection  and  bounty  by  death  has  been  taken  to  be  an  implied 
revocation  of  a  will,  and  in  my  opinion  it  does  not  operate  so." 
And  see  Fellows  v.  Allen,  supra. 

Nor  can  it  be  implied  from  the  testator's  remarriage,  because  the 
indispensable  common-law  requisite  of  the  subsequent  birth  of  a 
child  is  lacking.  1  Jarm.  Wills  (5th  Am.  ed.),  272;  1  Bedf.  WiUs, 
293 ;  Parsons  Wills,  ♦59;  Worthington  Wills,  *528.  ''  This  principle 
of  law  is  incontrovertibly  established."  4  Kent  Coul  522.  Aiid 
in  this  connection  it  should  also  be  borne  in  mind  that  the  rule 
never  applied,  except  in  cases  where  the  wife  and  after-bom  chil- 
dren, the  new  objects  of  duty,  were  wholly  unprovided  for  in  the 
will,  and  where  there  was  an  entire  disposition  of  the  whole  estate 
to  their  exclusion  and  prejudice;  therefore  inasmuch  as  the  widow 
and  children  of  a  testator,  not  provided  for  in  a  will,  are  under 
our  statutes  entitled  to  the  same  share  of  the  estate  as  if  he  had 
died  intestate,  the  sole  reason  upon  which  the  rule  was  grounded 
no  longer  exists;  and  so  the  rule  itself  has  become  inoperative  and 
obsolete  in  this  jurisdiction. 

The  inquiry  thus  becomes  restricted  to  the  effect  ot  the  changes 
m  the  testator's  property,  the  phrase,  **  circumstances  of  the  tes- 
tator," etc.,  relating  to  new  family  ties,  and  not  to  changes  in  prop- 
erty.   4  Kent  Oom.  521,  and  authorities  generally. 

But  if  it  were  apparent,  as  it  certainly  is  not,  that  in  the  case  of 
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a  testator  an  entire  revocation  by  legal  implication  resalted,  either 
before  or  after  the  statnte  of  1676,  from  any  change  whatever  of 
condition  or  dronmstanoes  except  that  of  a  anbeeqaent  marriage 
and  child,  it  is  the  nndoubted  general  role  that  a  partial  revocation 
only  produces  what  is  inaptly  and  inaccurately  termed  a  revocation 
fro  tanto,  instead  of  an  ademption  of  the  subject  of  the  devise,  and 
thus  necessarily  limits  the  operation  of  the  will  to  the  extent  of 
the  alienation;  not  however  by  reason  of  any  defect  in  the  will 
itself,  but  because  it  pleased  the  testator  to  make  a  disposition  of 
such  part  of  his  estate  different  from  what  he  originally  intended, 
which  it  is  always  competent  for  him  to  do,  either  by  a  conveyance, 
or  by  a  new  will  or  codicil.  See  Fellows  v.  Allen,  supra;  Garter  v. 
Thomas,  4  OreenL  341,  343,  344;  Graves  v.  Sheldon,  2  D.  Chip. 
(Vt)  71,  75;  8.  c,  16  Am.  Dec,  653;  Blandin  v.  Blandin,  9  Vt. 
210,211;  Hawes  v.  Humphrey,  9  Pick.  350;  &  c,  20  Am.  Deo.  481; 
Terry  v.  Edminsier,  9  Pick.  355,  n.;  Webster  v.  Webster,  105  Mass. 
538,  542;  BaUiefs  Appeal,  14  Penn.  St.  451;  Brush  v.  Brush,  11 
Ohio,  287;  Floyd  v.  Floyd,  7  B.  Monr.  290;  In  re  Nan  Michel,  14 
Johns.  324;  McNauyhton  v.  McNaughton,  34  N.  Y.  201;  Warren 
V.  Taylor,  56  Iowa,  182;  Wells  v.  Wells,  35  Miss.  638;  Brydges  v. 
Duchess  of  Ghandos,  2  Yes.  Jr.  417;  4  Dane  Abr.  576,  577;  Love- 
lass  Wills,  358;  1  Bedf.  Wills,  335;  Parsons  Wills,  63.  ''Conveying 
a  part  of  the  estate  upon  which  the  will  would  otherwise  operate 
indicates  a  change  of  purpose  in  the  testator  as  to  that  part;  bat 
suffering  the  will  to  remain  uncancelled  evinces  that  his  intention 
is  unchanged  with  respect  to  other  property  bequeathed  or  devised 
therein."    Weston,  J.,  in  Carter  v.  TTiomas,  supra,  344, 

The  remaining  circumstance,  that  of  the  increase  of  the  estate, 
upon  obvious  considerations  of  public  policy,  has  no  weight;  and 
to  this  effect  is  the  great  preponderance  of  authority.  Warner  v. 
Beach,  Webster  v.  Webster,  Graves  v.  Sheldon,  Blandin  v.  Blandin, 
and  BaUiePs  Appeal,  supra;  JSrush  v.  Wilkins,  4  Johns.  Oh.  507» 
518,  519;  Wogan  v.  Sm^ill,  11  Serg.  &  R  141, 145;  Vandemark  v. 
Vandemark,  26  Barb.  416;  Verdier  v.  Verdier,  8  Rich.  Law  (S.  0.) 
135.  **  A  merely  general  change  in  the  testator's  circumstances, 
as  it  regards  the  amount  and  relative  value  of  his  property,  will 
not  m  general,  if  ever,  have  the  effect  to  revoke  a  will,  since  the 
testator,  by  suffering  it  to  remain  uncancelled,  does,  in  effect, 
•  reaffirm  it  from  day  to  day,  until  the  termination  of  his  conscious 
existence."    1  Bedf.  Wills,  298. 


DECEMBER  TERM,  1886.  535 

Hoitt  T.  H<dtt 

The  concluBion  then  is,  that  the  sabsequent  changes  in  the  cir- 
cumstances of  the  testator,  his  family  and  estate,  do  not  imply  a 
reyocation  of  his  will.  To  effect  a  revocation,  both  the  English 
and  New  Hampshire  statutes  require  certain  specified  things, 
which  are  lacking  in  this  case  to  be  done,  and  not  merely  contem- 
plated, or  even  actually  intended  to  be  done.  It  is  true  that  at  an 
early  day  the  English  common-law  courts  fell  into  the  error  of  ex- 
ercising legislative  power,  and  materially  amending  the  statute  of 
1676  by  enlarging  its  specific  methods  of  relocation  so  as  to  include 
revocations  founded  upon  new  family  ties  and  obligations  on  the 
part  of  the  testator  arising  from  subsequent  marriage,  issue,  and 
leaving  wife  and  child  without  provision,  and  that  inasmuch  as 
our  statute  must  be  regarded  as  a  substantial  re-enactment  of  that 
statute  in  the  sense  in  which  it  had  been  interpreted  by  the  Eng- 
lish courts  anterior  to  1822,  full  effect  must  be  given  to  their  de- 
cisions, although  plain  encroachments  upon  legislative  power;  yet 
no  rule  was  expressly  established,  and  none  can  be  inferred  from 
the  decisions,  that  makes  it  our  dnty  to  trespass  still  further  upon 
the  legislative  domain,  and  so  far  judicially  repeal  the  statute  as  to 
hold  that  the  present  case  does  not  come  within  the  purview  of  its 
fourteenth  section.  Even  the  English  courts  had  come  to  a  halt 
prior  to  1822,  and  refused  to  extend  the  rule  as  to  implied  revoca- 
tions beyond  the  precedents;  and  so  have  the  American  courts  quitie 
uniformly.  See  Doe  v.  Barfordy  4  M.  &  S.  10;  Tilghman,  0.  J., 
in  Wogan  v.  Small,  supra,  and  authorities  generally. 

The  rule  forwhich  the  appellee  contends  is,  that  a  revocation 
may  be  proved  or  disproved  by  any  circumstantial  evidence  show- 
ing the  testator's  intention;  but  the  precedents  do  not  support  tho 
contention.  On  the  contrary,  after  a  most  thorough  examination 
of  the  cases  reported  before  the  enactment  of  the  New  Hampshire 
statute,  it  was  unanimously  held,  in  Marston  v.  Roe,  8  Ad.  &  £. 
14,  by  the  fourteen  judges  sitting  in  the  cause,  that  implied  revo- 
cation takes  place  in  consequence  of  a  rule  or  principle  of  law  inde- 
pendently altogether  of  any  question  of  intention;  and  there  is  no 
reason  to  suppose  that  the  legislature  of  1822  took  a  different  view 
of  the  reported  cases.  If  their 'purpose  was  to  make  intention,  of 
itself  a  ground  of  revocation,  and  thus  inevitably  incite  litigation 
and  ''produce  infinite  uncertainty  and  delay  in  the  settlement  of 
estates, ''  the  presumption  is  that  the  statute  would  have  been^ 
drawn  accordingly.    Even  Johnson  v.  Johnson,  1   Phillim.   4t7, 
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upon  which  great  stress  has  been  laid  by  the  appellees,  while  hold- 
ing the  subsequent  birth  of  a  portionless  child  to  be  an  indispensa- 
ble requisite  which  would  effect  a  rcTocation  when  aided  by  other 
circumstances,  and  a  subsequent  marriage  not  to  be  an  essential 
requisite,  does  not  hold  that  the  revoking  intent  may  be  inferred 
from  a  general  change  of  circumstances  simply,  but  makes  the 
controlling  principle  rest  upon  new  moral  obligations  and  family 
ties  arising  after  the  making  of  the  will,  and  thus  limits  its  appli- 
cation to  cases  of  subsequent  marriage  or  birth,  in  which  the  wife 
or  child  would  otherwise  be  left  without  provision  for  support 
This  case  however  is  not  relevant,  the  will  being  one  of  personalty 
only,  and  the  decision  being  made  by  an  ecclesiastical  court  unin- 
cumbered by  statute  provisions;  and  if  it  were  relevant,  its  gov- 
erning principle,  when  applied  to  this  case,  would  be  fatal  to  the 
appellees,  for  the  reason  that  no  child  was  bom  to  the  testator  sub- 
sequently to  the  execution  of  his  will.  This  being  so,  it  is  of  no 
practical  consequence  here  whether  the  doctrine  of  implied  revoca- 
tion rests  upon  the  fact  of  a  changed  intention,  as  held  in  Johnston 
V.  Johnston,  or  takes  place  in  consequence  of  a  rule  or  principle  of 
law  founded  on  a  tacit  condition  annexed  to  the  will  itself  when 
made  independently  altogether  of  any  question  of  intention,  as 
held  in  Marston  v.  RoBy  for  the  application  of  either  principle  to 
the  facts  of  this  case  leaves  the  will  unrevoked,  because  they  fail 
to  bring  it  within  any  of  the  exceptions  introduced  by  the  ecde- 
siastical  or  common-law  courts. 

But  in  respect  of  intention,  there  is  another  consideration  which 
may  properly  be  adverted  to.  If  the  circumstantial  evidence  ap- 
pearing in  the  case  were  competent  in  law  and  sufficient  in  fact  to 
show  a  change  of  intention  on  the  part  of  the  testator  as  to  his 
final  disposition  of  his  property,  it  would  not  appear  that  his  inten- 
tion would  be  less  defeated  by  disallowing  this  will  than  by  allow- 
ing it.  The  only  issue  is  testacy  or  intestacy.  To  this  issue  the 
inquiry  as  to  the  testator's  intention  is  limited;  and  whatever  tes- 
tamentary change  he  may  have  thought  of  making,  he  had  no 
thought  of  dying  intestate  and  leaving  his  property  to  be  disposed 
of  by  the  statutory  rule  of  descent  and  distribution.  There  is  no 
authorized  conjecture  that  if  the  alternative  of  intestacy  or  the  un- 
altered will  had  been  presented  to  him,  he  would  have  preferred  the 
former  rather  than  the  latter.  Hence  if  all  the  circumstantial 
<)vidence  were  admissible,  and  if  it  proved  all  the  appellee  claims. 
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the  question  it  would  present  would  be,  not  how  the  testator's  in- 
tent conld  be  carried  into  eflect,  but  how  it  should  be  defeated. 
The  choice  would  be  restricted  to  two  modes  of  violation,  one  tes- 
tate and  the  other  intestate;  and  the  former,  supported  by  the  writ- 
ten and  uncancelled  evidence  which  the  law  regards  as  the  best, 
would  prevail  over  the  latter,  which  would  be  sustained  by  no  proof, 
competent  or  incompetent,  and  by  no  presumption  of  law  or  fact. 
The  testator  not  intending  to  die  intestate,  the  decree  of  disallow- 
ance tor  which  the  appellee  contends  would  be  an  intestate  reversal 
of  a  testamentary  purpose.  ^*  But  Gen.  Hoitt  intended  to  change 
his'wilL''  Suppose  be  did,  the  change  could  not  now  be  made. 
The  intended  alteration  (if  there  was  one)  is  not  known,  and  the 
altering  power  has  ceased. 

The  proffered  oral  declarations  of  the  testator,  to  the  effect  that 
he  understood  the  will  was  revoked,  were  rightly  rejected.  The 
mere  nnderstanding  of  a  testator  cannot  revoke  his  will,  for  legal 
requirements  cannot  be  thus  abrogated;  nor  can  his  oral  declara- 
tions, for  wills  cannot  be  revoked  by  parol;  nor  upon  the  great 
weight  of  authority,  are  such  declarations  evidence,  unless  they 
accompany  some  act  of  revocation  and  thereby  become  a  part  of 
the  res  gesim,  Jackson  v.  Kniffen,  2  Johns.  31;  8.  c,  8  Am.  Dec. 
390;  Dan  v.  Brotan,  4  Gow.  483;  s.  c,  15  Am.  Dec.  395;  Clark,  v. 
Smith,  84  Barb.  140;  Waterman  v.  Whitney,  11  N.  Y.  157;  Ban- 
4att  T.  Beattff,  81  N.  J.  Eq.  643;  Lewis  y.  Lewis,  2  Watts  &  S. 
455;  Hargroves  v.  Bedd,  13  6a.  142,  160;  9ay  v.  Oay,  60  Iowa, 
415;  8.  0.,  46  Am.  Bep.  78;  Badgers  v.  Bodgers,  6  Heisk.  (Tenn.) 
489;  Smith  v.  Fenner,  1  Gall.  170;  Doe  v.  Palmer,  16  Ad.  &  E.  747; 
«  Gr.  Ev.  (9th  ed.),  §  690;  Abb.  Tr.  Ev.  124;  2  Stark.  Ev.  (3d  ed.), 
1286;  1  Bedf.  Wills,  331. 

Such  declarations  also  were  not  competent  upon  the  testator's 
intention  not  to  pass  by  his  will  after  acquired  real  estate.  If  a 
contrary  intent  is  inferable  from  the  will  itself,  it  cannot  be  dis- 
proved by  extrinsic  evidence.  If  it  is  not  thus  inferable,  and  may 
be  ascertained  by  the  weight  of  competent  evidence,  his  declara- 
tions are  not  a  part  of  such  evidence. 

Decree  of  the  Probate  Court  reversed.     Will  allowed. 

Allen,  J.,  did  not  sit;  the  others  concurred. 
Vol.  LVI  —  68 
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MOBET  T.  SOHIXB. 

<«8  N.  H.  G07.) 

Wm-^recoeaiian — impUed — deed  ofproperiif  devieed, 

'When  it  appears  to  liave  been  the  intention  of  a  testator  to  oonv^  all  his  es- 
tate bj  the  will,  a  snbeeqaent  trost  deed  of  the  property  derlaed,  with 
a  power  of  reyocation,  which  ia  sabeeqnently  exerdsed,  does  not  work  a 
revocation  of  the  will. 


A 


PPEAL  from  probate  of  a  wilL    The  opinion  states  the  point. 


Copeland  d  Edgtrh/,  E.  F.Jmes,  KD.  Sohier,  C.  B.  Oaffneg, 
J.  B^  Nash  and  W.  M.  Weed,  for  appellant. 

Ray^  Drew  <t  Carpenter  and  Bingham  d  Aldrich,  for  appellees. 

CiiABKy  J.    The  qnestion  in  this  case  is,  whether  the  will  of 

April  26,  1858,  was  revoked  by  the  writing  of  Augnst  5,  1880; 

whether  the  writing  purporting  to  convey  all  the  real  and  personal 

.estate  to  the  i^iduary  legatee,  afterward  revoked  under  a  power 

'of  revocation  reserved  in  it,  was  an  implied  revocation. of  the  wilL 

By  the  seventh  section  of  ^^  An  act  for  the  devising  of  real  estate, 
the  attestation,  filing  and  recording  of  wills  in  certain  cases,  and 
the  distribution  of  testate  estates,"  passed  July  2,  1822,  it  was 
enacted  ''  That  no  revocation  of  any  will  purporting  a  disposition  of 
real  estate,  or  of  real  and  personal  estate  or  any  clause  thereof,  shall 
be  allowed  unless  proved  by  some  other  will  or  codicil,  executed 
with  the  like  formalities,  or  by  some  other  writing  declaring  the 
same  or  by  cancelling,  tearing,  obliterating  or  otherwise  destroying 
such  will  by  the  testator,  or  by  some  other  person  in  his  presence 
and  with  his  consent;  and  no  will  in  writing  concerning  personal 
estate  shall  be  revoked  or  altered  by  any  words  or  will  by  word  of 
mouth  only,'except  the  same  be  in  the  life-time  of  the  testator  com- 
mitted to  writing  and  be  read  to  him,  and  be  proved  so  to  be  done 
by  three  witnesses  at  least;  provided,  that  nothing  in  this  section 
contained  shall  be  constinied  to  control  or  affect  any  revocation  of  a 
will  to  be  implied  according  to  law  from  any  change  in  the  circum- 
stances of  the  testator,  his  family,  devisees,  legatees  or  estate  oc- 
curring between  the  time  of  making  the  will  and  the  death  of  the 
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testator."  This  portion  of  tfae  act  of  July  2,  1822,  is  re-enacted  in 
Oen.  Laws,  chap.  193,  §§  14, 16.  In  the  original  act,  section  15 
appears,  as  a  proviso  to  what  is  now  section  14,  a  modification  of 
form  only.  The  proviso  was  intended  i&erely  to  except  from  the 
preceding  prohibition  such  revocations  as  had  been  established  by 
English  decisions  on  an  implication  not  consistent  with  the  English 
statute  of  frauds.  '*  Implied  according  to  law,''  in  the  proviso, 
means  implied  according  to- those  decisions.  What,  if  any,  change 
in  the  circumstances  of  the  testator,  his  family,  devisees,  legatees 
or  estate,  occurring  between  the  time  of  making  the  wiU  and  the 
death  of  the  testator,  shall  operate  as  a  total  or  partial  revocation  of 
the  will,  is  left  to  be  determined  as  if  the  proviso  had  expressly 
enacted  the  rule  of  those  decisions  so  far  as  the  reason  on  which 
the  rule  was  founded  is  not  excluded  by  New  Hampshire  legisla- 
tion; and  if  the  reason  on  which  the  rule  was  founded  no  longer 
exists,  the  proviso  does  not  require  its  observance  or  prohibit  its 
abrogation. 

The  cases  of  implied  or  presumptive  revocation  were  few.  Mar- 
riage and  the  birth  of  a  child  revoked  the  will  of  a  testator  made 
before  the  marriage,  for  the  reason  that  the  will,  disposing  of  all 
the  testator's  estate,  and  containing  no  provision  for  the  wife  and 
child,  would  entirely  exclude  them  from  any  share  in  the  estate, 
except  the  widow's  right  of  dower.  It  was  oonclusively  presumed 
that  the  testator  did  not  intend  to  leave  his  wife  and  child  wholly 
unprovided  for,  and  it  was  assumed  that  there  was  a  tacit  condition 
annexed  to  the  will  when  it  was  made  that  it  should  not  take  effect 
in  such  a  case.  Marriage  alone  revoked  the  will  of  a  woman,  be- 
cause a  married  woman  at  common  law  had  neither  the  capacity 
to  make  nor  revoke  a  will;  and  so  having  no  power  to  dispose  of 
the  property  bequeathed  or  devised  by  the  will,  or  to  alter  or  re- 
voke it,  it  became  divested  of  its  ambulatory  character,  and  was 
regarded  as  absolutely  revoked  by  the  marriage.  These  were  in- 
stances of  revocation  implied  from  subsequent  changes  in  the  con- 
dition and  circumstances  of  the  testator  and  his  family. 

It  was  formerly  essential  to  the  validity  of  a  devise  of  freehold 
lands  that  the  testator  should  be  seised  thereof  at  the  making  of 
the  will,  and  that  he  should  continue  so  seised  without  interruption 
until  his  decease.  If  therefore  the  testator  subsequently  to  his 
will  by  deed  aliened  the  lands  which  he  had  disposed  of  by  his 
will,  and  afterward   acquired  a  new  freehold  estate  in  the  same 
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landfl,  such  newly  acquired  estate  did  not  pass  by  the  deyise,  which 
was  necessarily  Yoid.  1  Jarm.  Wills,  147.  The  will  was  regarded 
in  law  in  the  nature  of  a  conyeyance  of  the  land  deyised.  It  could 
operate  only  upon  land  in  which  the  testator  had  an  interest  at  the 
time  of  the  execution  of  his  will  and  consequently  after  acquired 
real  estate  could  not  pass  by  it.  Oeorge  y.  Oreen,  13  N.  H.  521. 
When  the  conveyance,  subsequent  to  the  devise,  though  made  for 
a  partial  purpose,  embraced  the  entire  fee-simple,  or  the  whole 
estate  of  freehold  which  was  the  subject  of  the  devise,  the  rule 
under  the  old  law  was,  that  the  conveyance,  though  limited  in  its 
purpose,  and  though  it  instantly  revested  the  estate  in  the  testa- 
tor, produced  a  total  revocation  of  the  devise.  1  Jarm.  Wills,  148. 
A  conveyance  by  the  devisor  subsequent  to  the  devise  (except  in 
mortgage  or  for  the  purpose  of  partition),  of  the  estate  devised, 
removes  it  from  the  operation  of  the  will,  and  of  necessity  operates 
as  an  ademption  of  the  subject  of  the  devise,  and  in  effect  as  a 
revocation  of  the  will  j9ro  tanto.  If  the  alienation  is  partial,  the 
revocation  is  partial,  and  if  the  alienation  is  of  the  entire  estate,  it 
is  in  effect  a  total  revocation  of  the  testamentary  disposition  of  the 
estate,  not  because  of  any  infirmity  or  want  of  operative  force  in 
the  will,  but  by  reason  of  the  withdrawal  of  the  entire  estate  from 
its  operation.  Marsion  v.  Marston,  17  N.  H.  603,  606;  8.  o.,  43 
Am.  Dec.  611.  And  as  formerly  no  after  acquired  real  estate  could 
pass  by  a  will,  a  conveyance  of  the  entire  estate  was  regarded  as  an 
absolute  revocation  of  the  testamentary  disposition  of  property. 

In  England,  since  1837,  by  the  statute  of  1  Vict.,  chap.  26,  no 
will  is  revoked  by  any  presumption  of  an  intention  on  the  ground 
of  a  change  of  circumstances,  and  every  will  is  construed  to  speak 
and  take  effect  as  if  it  had  been  executed  immediately  before  the 
death  of  the  testator,  unless  a  contrary  intention  appears  by  the 
will.  So  in  this  State,  many  of  the  conditions  upon  which  the 
doctrine  of  implied  revocation  was  formerly  based  in  England  no 
longer  exist.  Now  by  statute  the  widow  and  children  of  a  tes- 
tator, not  named  or  provided  for  in  his  will,  receive  the  same 
share  of  his  estate  as  if  he  had  died  intestate;  and  there  is  no 
longer  any  necessity  for  the  application  of  the  old  rule  of  implied 
revocation  by  subsequent  marriage  and  the  birth  of  a  child.  Hoiit 
v.  Hoiit,  63  N.  H.  475;  8.  c,  56  Am.  Bep.  530.  A  will  was  not 
revoked  formerly  by  marriage  and  the  birth  of  issue,  if  the  revoca- 
tion would  produce  no  benefit  to  them,  or  if  provision  had  been 
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made  for  them  in  the  will  or  by  previoas  settlement  The  statntorj 
proyisions  for  the  widow  and  children  not  named  or  provided  for 
are  grounded  upon  the  assumption  that  the  will  is  not  revoked  by 
the  faUure  of  the  testator  to  make  testamentary  provision  for  them. 
If  the  omission  to  provide  for  the  widow  and  children  operated  to 
revoke  the  will,  the  statate  would  be  inoperative.  A  woman's 
ante-nuptial  will  is  not  revoked  by  her  marriage.  FMowa  v. 
AUen^  60  N.  H.  439;  s.  c.^  49  Am.  Bep.  328.  The  incapacity 
of  a  married  woman  to 'make  a  will  being  removed  by  statute, 
no  reason  remains  why  her  will  made  before  marriage  should  be  re- 
voked by  mere  force  of  the  marriage  contract  ^  Any  estate,  right 
or  interest  in  any  real  property  acquired  by  the  testator  after  mak- 
ing his  will,  shall  pass  thereby  if  such  shall  clearly  appear  to  have 
been  his  intention.''  Bev.  Stat,  chap.  166,  §  2;  Gen.  Laws,  chap. 
193,  §  2.  Under  this  alteration  of  the  common  law  {Lov^ren  v. 
Lamprey,  22  N.  H.  434),  any  form  of  words,  showing  the  intent 
of  the  testator  to  devise  all  the  estate  which  he  should  own  at  the 
time  of  his  decease  passes  all  his  property,  real  and  personal, 
whether  owned  at  the  time  of  making  the  will  or  acquired  after- 
ward. If  a  testator,  after  executing  his  wiU,  makes  a  conveyance 
of  land  specifically  devised  and  subsequently  becoming  revested  with 
the  title,  is  the  owner  of  the  same  land  at  his  decease,  it  passes  by 
the  will  as  if  there  had  been  no  alienation.  But  at  common  law 
such  conveyance  operated  as  an  absolute  revocation  of  the  will  as  to 
the  estate  conveyed,  although  the  testator  died  seised  of  the  iden- 
tical estate  which  he  possessed  at  the  making  of  the  will. 

The  law  applicable  to  the  testamentary  disposition  of  property 
has  been  so  far  modified  as  to  raise  the  question  whether  a  case  can 
now  arise  of  a  total  revocation  by  implication  of  law,  when  there 
IS  any  estate  upon  which  the  will  can  operate.  Hoitt  v.  Hoiti, 
63  X.  H.  475.  And  a  case  is  possible  where  a  will  may  operate  to 
control  the  appointment  of  an  administrator  or  guardian,  even  if 
there  is  no  estate  to  be  transmitted  by  it.  A  will  may  be  a  mere 
appointment  under  a  power.  1  Jarm.  Wills,  29.  And  in  various 
cases  a  will  inoperative  in  other  respects  is  an  effective  appointment 
of  an  executor,  who  settles  the  estate  as  under  intestacy.  1  Wil- 
liams Ex'rs,  458;  2  Jarm.  Wills,  28.  Under  Laws  of  1879,  ch.  49. 
one  might  make  a  will  for  the  sole  purpose,  and  to  the  extent  only, 
of  appomting  an  executor  and  exempting  him  from  giving  the  or- 
dmary  bond«     It  has  been  held  that  the  statute  (12  Car.  II,  ch. 
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24,  §  8)  authorizing  the  testamentary  appointment  of  guardians 
for  minors  by  their  fathers,  has  been  adopted  in  this  State.  Batch 
y.  Smithy  12  N.  H.  437.  If  it  is  still  in  force  here,  with  or  without 
such  modifications  as  would  conform  it  to  our  legal  situation  {Ham* 
mond  y.  Carbett,  50  N.  H.  601;  FrifM  y.  Ibote,  63  N.  H.  52),  a 
will  containing  such  an  appointment  might  not  be  wholly  reyoked 
by  a  conyeyanoe  of  aU  the  testator's  property  in  trust  for  his 
children. 

If  the  writing  called  a  deed,  dated  August  5,  1880,  had  been  an 
ordinary  absolute  conyeyanoe  of  all  the  grantor's  property,  leaying 
the  grantor  without  any  estate,  it  would  not  prevent  the  probate 
of  the  will  subsequently  made.  The  question  whether  a  will  is 
entitled  to  probate  does  not  depend  upon  the  question  whether,  at 
the  time  of  the  testator's  death,  or  at  any  previous  or  subsequent 
time,  there  was  any  property  which  it  could  dispose  ol  As  the 
execution  and  delivery  of  a  deed  may  be  proved  in  a  real  action 
before  the  question  of  its  legal  effect  is  adjudicated,  so  a  will  may 
be  proved  in  the  Probate  Court  without  a  trial  of  the  question 
whether  it  will  be  inoperative  for  want  of  title  in  the  testator; 
and  on  the  question  of  probate,  it  is  not  material,  as  matter  of  law, 
whether  a  deed  purporting  to  convey  all  the  testator's  property  was 
made  before  or  after  the  will.  If  the  will  is  made  first,  a  devisee 
may  have  it  proved  to  enable  him  to  contest  the  deed  in  a  writ  of 
entry;  and  if  he  is  the  grantee  in  the  deed,  he  may  have  the  will 
proved  for  the  purpose  of  enabling  him  to  claim  under  it  in  case 
the  deed  should  be  held,  on  any  ground  of  law  or  fact,  to  be  in- 
valid. The  appellant  Sohier,  as  grantee  in  the  paper  of  August  5, 
1880,  and  as  legatee  under  the  first  and  second  wills,  has  an  in- 
terest that  authorizes  him  to  contest  the  third  until  it  appears  that 
all  the  instruments  under  which  he  claims  were  invalid  or  duly 
revoked  by  Dr.  Bemis  in  a  competent  state  of  mind.  Whether 
they  were  revoked  by  the  transactions  of  December  21,  23  alid  25 
is  a  question  to  be  tried,  and  is  apparently  the  same  in  substance 
as  the  issue  on  the  validity  of  the  last  wilL  The  paper  dated 
August  5,  1880,  does  not  preclude  him  from  maintaining  his  in- 
terest as  a  party  on  that  issue.  If  it  was  an  absolute  deed  of  all 
Dr.  Bemis'  property,  it  would  not  bar  the  probate  of  a  previous  or 
subsequent  will.  Kot  being  attested  by  three  witnesses,  it  was  not 
a  valid  will,  nor  a  valid  written  revocation.  It  was  wholly  void, 
as  Sohier  contends,  because  being  neither  a  duly  executed  will  nor 
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a  duly  executed  reyocation  of  a  will,  it  was  a  mere  attempt  to  make 
a  will  with  two  witnesseSy  in  yiolation  of  the  statute  of  wills  (French 
Y.  French,  3  N.  H.  234,  261;  Shed  y.  Shed,  3  N.  H.  432;  Underwood 
Y.  Campbell,  14  N.  H.  393;  Bell  y.  Scammon,  15  N.  H.  381,  394; 
8.  o.,  41  Am.  Dec  706;  Rollins  y.  Bilejf,  44  N.  H.  9;  Bartlett  y. 
lUmington,  59  N.  H.  364;  Towle  y.  Wood,  60  K  H.  434;  a.  c,  4& 
Am.  Bep.  326;  ShurileffY.  Francis,  118  Mass.  154;  Basket  y.  Has- 
sett,  107  XJ.  S.  602,  614,  615;  1  Jarm.  Wills,  18-26),  it  is  not 
any  thing  from  which  a  rcYocation  can  be  imj  'ed.  If  it  had  any 
effect  as  a  conyeyance,  Sohier  has  a  right  to  be  heard  on  the  ques- 
tion whether  it  was  fairly  rcYoked. 

t  The  case  is  before  us  on  a  motion  to  reject  the  first  issue  joined, 
which  is  whether  the  appellants  are  interested  as  legatees  under  a 
former  will  dated  April  26,  1858,  and  codicils,  which  haYC  been 
filed  in  the  Probate  Court,  but  not  proYed.  This  is  not  an  issue 
inyolYed  in  any  of  the  reasons  of  appeal  touching  the  Yalidity  of 
the  will  in  controYcrsy.  It  is  a  preliminary  question  iuYolyingthe 
appellants'  right  of  appeal;  and  upon  the  facts  stated  in  the  re- 
serYed  case,  it  should  be  decided  in  faYor  of  the  appellants. 

Cfase  discharged. 
Gabpbntxb  and  Binqhak,  JJ.,  did  not  sit;  the  others  con* 
curred. 


EMmy  V.  Glouqh. 

(aBN.H.688.) 

Gift — eaiusa  mortis — vaUdUif,  by  what  law  detemUned. 

The  Ymliditj  of  a  gift  causa  mortis  is  to  be  detemdned  by  the  law  of  the  place 
where  it  was  made,  without  regard  to  the  domicile  of  the  donor. 


6 


ILL  for  discoYcry  and  restoration  of  a  bond*  The  opinion  states 
the  point. 


Chase  dk  Stre$ter,  for  plaintiff. 

W.  L.  Foster  and  8.  C.  Eastman,  for  defendant. 

Smith,  J.  It  is  contended  on  the  part  of  the  defendant  that  the 
transaction  in  Vermont,  whereby  the  defendant  became  possessed 
of  the  bond,  was  a  donatio  causa  mortis,  Yalid  as  an  executed  con- 
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tract  under  the  laws  of  Vermont,  and  therefore  yalid  here.  The 
plaintiff  contends  that  the  transaction  was  in  the  nature  of  a  testa- 
mentary disposition  of  property,  and  if  valid  in  Vermont  as  a  doii- 
aiio  causa  mortis,  it  is  not  valid  in  this  State  because  it  was  not 
proved  by  the  testimony  of  two  indifferent  witnesses  upon  petition 
by  the  donee  to  the  Probate  Court  to  establish  the  gift,  filed  within 
sixty  days  after  the  decease  of  the  donor.  Gen,  Laws. ,  chap.  1 93,  §  17. 
The  domicile  of  the  parties  at  the  time  of  the  delivery  of  the  bond  to 
the  defendant,  and  ever  afterward,  to  the  death  of  the  donor,  being 
in  this  State,  it  is  claimed  that  the  neglect  of  the  defendant  to 
establish  the  gift  in  the  Probate  Court  is  fatal  to  her  right  to  retain 
the  bond.  Every  requisite  to  constitute  a  valid  gift  causa  mortis 
under  the  laws  of  Vermont,  where  the  parties  were  temporarily 
residing  at  the  time  of  the  delivery  of  the  bond,  was  complied  with. 
Holhy  V.  Adams,  16  Vt.  206;  CaidwM  v.  Renfrew,  33  Vt  213; 
French  v.  Raymond,  39  Vt.  623.  Every  requisite  also  to  consti* 
tate  such  a  gift  under  the  laws  of  New  Hampshire  was  complied 
with  except  the  post  mortem  proceedings  required  by  our  statute. 
The  question  therefore  is,  whether  the  Ux  loci  or  the  lex  domieUii 
governs;  and  the  answer  to  this  question  depends  upon  the  legal 
character  and  effect  of  such  gifts. 

A  gift  causa  mortis  is  often  spoken  of  in  the  books  as  a  testament- 
ary disposition  of  property,  or  as  being  in  the  nature  of  a  legacy. 
Jones  V.  Brown,  34  N.  H.  439;  1  Wms.  Ex'rs,  686,  n.  1.  And  such 
was  the  doctrine  of  the  civil  law.  2  Kent  Com.  444,  and  authori- 
ties cited  in  note  h.  Such  gifts  are  always  made  upon  condition 
that  they  shall  be  revocable  during  the  life-time  of  the  donor,  and 
that  they  shall  revest  in  case  he  shall  survive  the  donee,  or  shall  be 
delivered  from  the  peril  of  death  in  which  they  were  made.  The 
condition  need  not  be  expressed,  as  it  is  always  implied  when  the  gift 
is  made  in  the  extremity  of  sickness,  or  iii  contemplation  of  death. 
It  is  sometimes,  perhaps  generally,  said  in  the  English  cases  that  a 
gift  causa  mortis  does  not  vest  before  the  donor's  death;  but  in  Nicho- 
las V .  Adams,  2  Whart.  (Penn. )  17,  Gibson,  C.  J. ,  considered  this  to 
be  inaccurate,  holding  that  this  gift,  like  every  other,  is  not  executory 
but  executed  in  the  first  instance  by  delivery  of  the  thing,  though 
defeasible  by  reclamation,  the  contingency  of  survivorship,  deliver- 
ance from  peril,  or  from  some  other  act  inconsistent  with  the  gift, 
and  indicating  the  donor's  purpose  to  resume  the  possession  of  the 
gift.     1  Wms.  Ex'rs,  686,  n.  1;  Marshall  v.  Berry,  13  Allen,  43, 46. 
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A  gift  causa  mortis  resembles  a  testamentary  disposition  of  prop- 
erty in  thiSy  that  it  is  made  in  contemplation  of  death,  and  is 
reTocable  daring  the  life  of  the  donor.  It  is  not,  however,  a  testa- 
menty  but  in  its  essential  characteristics  is,  what  its  name  indicates, 
a  gift  Actual  deliTcry  by  the  donor  in  his  life-time  is  necessary 
to  its  validity,  or  if  the  nature  of  the  property  is  such  that  it  is  not 
susceptible  of  corporeal  delivery,  the  means  of  obtaining  possession 
of  it  must  be  delivered.  The  donee's  possession  must  continue 
during  the  life  of  the  donor,  for  recovery  of  possession  by  the  lattei 
is  a  revocation  of  the  gift.  But  in  case  of  a  legacy,  the  possession 
remains  with  the  testator  until  his  decease.  The  title  to  a  gift 
ca^isa  mortis  passes  by  the  delivery,  defeasible  only  in  the  life-time 
of  the  donor,  and  his  death  perfects  the  title  in  the  donee  by  ter- 
minating the  donor's  right  or  power  of  defeasance.  The  property 
passes  from  the  donor  to  the  donee  directly,  and  not  through  the 
executor  or  administrator,  and  after  his  death  it  is  liable  to  be 
divested  only  in  favor  of  the  donor's  creditors.  In  this  respect  it 
stands  the  same  as  a  gift  ifUer  vivos.  It  is  defeasible  in  favor  of 
creditors,  not  because  it  is  testamentary,  but  because,  as  against 
creditors,  one  cannot  give  away  his  property.  A  gift  causa  mortis 
is  not  subject  to  probate,  nor  to  contribution  with  legacies  in  case 
the  assets  are  insufficient,  nor  to  any  of  the  incidents  of  adminis- 
tration. It  is  not  revocable  by  will,  for  as  a  will  does  not  operate 
until  the  decease  of  the  testator,  and  the  donor,  at  his  decease,  is 
divested  of  his  property  in  the  subject  of  the  gift,  no  right  or  title 
in  it  passes  to  his  representatives.  The  donee  takes  the  gift,  not 
from  the  administrator,  but  against  him,  and  no  act  or  assent  on  the 
part  of  the  administrator  is  necessary  to  perfect  the  title  of  the 
donee.  Cutting  v.  Oilman,  41  N.  H.  147,  151;  Marshall  y,  Berrfj, 
supra;  Doty  v.  Wilson,  47  N.  Y.  580,  585;  Dole  v.  Lincoln,  31  Me. 
42«;  Chase  v.  Redding,  13  Gray,  418;  Basket  v.  Hassell,  107  TJ.  S. 
602;  1  Wms.  Bx'rs,  686,  n.  1.  A  valid  gift  inter  vivos  may  bo 
made  on  similar  terms.  Worth  v.  Case,  42  N.  Y.  362 ;  Dean  v.  Car- 
ruth,  108  Mass.  242  ;   Warren  v.  Durfee,  126  Mass.  338. 

A  gift  causa  mortis  in  some  respects  may  be  said  to  resemble  a 
contract,  the  mutual  consent  and  concurrent  will  of  both  parties 
being  necessary  to  the  validity  of  the  transfer.  2  Kent  Com. 
437,  438}  1  Pars.  Cont.  234.  Contracts  are  commonly  under- 
stood to  mean  engagements  resulting  from  negotiation.  2  Kent. 
Com.  437.  And  in  Peirce  v.  Burroughs,  58  N.  H.  302,  it  was 
Vol.  LVI  — 69' 
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held  that  the  assent  of  both  parties  is  as  necessaiy  to  a  gift  as  to  a 
contract. 

Prior  to  the  passage  of  chapter  106^  Lamrs  of  1883,  the  law 
required  a  viU  to  be  execated  according  to  the  law  of  the  testator's 
domicUe  at  the  time  of  his  death.  Saunders  y  Williams,  5  X.  H. 
213;  HeydoeVs  Appeal,  7  N.  H.  496.  The  distribution  of  the 
estate  of  a  deceased  person  among  the  heirs  or  legatees  is  to  be 
made  according  to  the  law  of  the  domicile  of  the  testator  or  intes- 
tate at  the  time  of  his  death.  Leach  v.  PiUsbury,  15  N.  H.  137. 
Bat  the  plaintiff's  intestate  did  not  die  possessed  of  the  bond  in 
suit.  It  did  not  Test  in  his  administrator,  and  is  not  assets  of  his 
estate.  The  defeasible  title  which  vested  in  the  defendant  at  the 
time  of  the  deliyerj  was  not  defeated  by  the  donor  in  his  life-time, 
and  his  right  and  power  to  defeat  it  ceased  with  his  death.  A  gift 
causa  mortis  is  not  a  testament.  If  it  is  a  contract,  in  this  case  it 
was  executed  in  Vermont  in  the  life  of  the  plaintiff's  intestate.  If 
it  is  not  a  contract,  as  that  term  is  commonly  understood,  it  is  a 
gift  which  reoeiyed  the  assent  of  both  parties,  and  nothing  remained 
to  perfect  the  conditional  title  of  the  defendant  before  the  decease 
of  the  donor.  The  transfer  of  the  bond  being  therefore  either  an 
executed  contract  or  a  perfected  gift  in  Vermont,  and  valid  under 
the  laws  of  Vermont,  is  valid  here;  and  no  question  arises  whether 
our  statute  (Gen.  Laws^  chap.  193,  §  17)  affects  the  contract  or  the 
remedy.    That  section  applies  to  gifts  made  in  this  State. 

As  to  the  sum  of  $280,  the  money  was  delivered  to  the  defendant 
as  gifts  causa  mortis  to  sundry  persons  then  and  now  residing  in 
this  State  designated  by  the  donor,  to  be  by  the  defendant  delivered 
to  them  after  his  decease.  Delivery  to  a  third  person  for  the 
donee's  use  is  as  effectual  as  delivery  to  the  donee.  Cutting  v.  OiU 
man,  41  N.  H.  147,  151,  152,  and  authorities  cited;  Drury  v. 
Smith,  1  P.  Wms.  404;  Marshall  v.  Berry,  13  Allen,  43.  And 
there  Is  no  suggestion  that  the  gift  of  the  money  stands  differently 
from  that  of  the  bond. 

The  question  as  to  a  mode  of  proof  remains  to  be  considered.  In 
the  first  case,  it  has  not  been  shown,  and  it  does  not  appear  that 
injustice  will  be  done  by  excluding  the  defendant  from  testifying. 
Gen.  Laws,  chap.  228,  §§  13, 16, 17.  As  that  question  has  not  been 
passed  upon  at  the  trial  term  it  is  still  open,  and  the  ruling  of  the 
judge  will  be  subject  to  exception  and  revision.  The  written  memo- 
randum on  the  envelope  containing  the  bond,  signed  by  the  plain 
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tiff*8  intestate  and  produced  by  the  defendant,  reads  as  follows: 
^'Oiyen  to  Hannah  K.  Glongh  on  condition  if  I  regain  my  health 
it  is  to  be  returned  to  me  in  good  faith,  otherwise  the  gift  is  abso- 
lute. William  Emery."  This  memorandum  is  evidence  sufficient 
to  establish  a  gift  causa  mortis.  Curtis  v.  Portland  Savings  Bank, 
77  Me.  151;  8.  c,  52  Am.  Kep.  750.  It  contains  a  statement  of 
no  more  than  is  always  implied  when  such  a  gift  is  made.  The 
donor  could  not  tell  whether  he  should  die,  or  recover  from  his 
sickness.  If  he  should  recover,  the  law  would  hold  the  gift  void. 
Grymes  v.  Hone,  49  N.  Y.  17,  21;  s.  c,  10  Am.  Rep.  313. 

In  the  second  case,  the  defendant  is  a  nominal  party.  The  real 
defendants  are  the  donees.  The  facts  stated  show  no  reason  why 
she  should  not  be  allowed  to  testify,  and  injustice  might  be  done  if 
she  were  excluded.  Drew  v.  McDaniel,  60  N.  H.  480;  Welch  v* 
Adams,  63  N.  H.  344,  351,  ante. 

Case  diickargedp 

BiKaHAH.  J,,  did  not  sit;  the  others  concurred. 


OwEK  V.  Wbstok. 

(as  N.  H.  6M.) 

Amendment  — power  to  add  parties 

At  oommoQ  law,  where  the  defendant  insiflta  that  a  third  penon  should  be  the 
sole  defendant,  the  ooort  may  order  him  to  be  brought  in  by  amendment. 

CASE  against  trustees  of  the  Manchester  ft  Eeene  railroad,  for 
an  injury  received  by  the  plaintiff,  while  riding  as  a  passenger 
'^  on  the  cars  procured  and  run  upon  said  railroad  under  the  con- 
trol and  direction  of  said  defendants  as  trustees  as  aforesaid.''  The 
defendants  moved  to  dismiss  on  the  ground  that  the  railroad  oor- 
y>ration  should  be  defendants  instead  of  the  trustees. 

Z>.  H.  Woodward,  for  plaintiff. 

cTl  W.  Fellows^  for  defendants. 

Doe,  0.  J.    The  progressive  introduction  of  oral  and  written 
forms  and  methods  of  pleading,  proof,  trial,  judgment  and  process. 
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initial,  intermediate  and  final,  nnder  the  common  lair  of  eveiy 
nation,  from  the  beginning  to  the  present  time,  has  not  been  ille* 
gal.  **  Eyery  subject  of  this  State  is  entitled  to  a  certain  remedy^ 
by  having  recourse  to  the  laws,  for  all  injuries  he  may  receive  in 
Jiis  person,  property  or  character;  to  obtain  right  and  justice  freely 
without  being  obliged  to  purchase  it,  completely  and  without  any 
denial,  promptly  and  without  any  delay,  conformably  to  the  laws.*^ 
Bill  of  Rights,  art.  14.  Conformably  to  a  principle  of  our  com- 
mon law,  in  this  article  comprehensively  and  strenuously  afl&rmed,. 
for  ascertaining,  establishing  and  vindicating  contested  rights  in 
civil  cases,  each  party  has  such  remedy,  including  form,  method 
and  order  of  procedure,  as  justice  and  convenience  require.  Md- 
calf  V.  Gilmare,  69  N.  H.  417,  433,  434,  435;  8.  o.,  47  Am.  Bep. 
217;  Walker  v.  Walker,  63  N.  H.  321,  326.  This  court  has  not 
been  intrusted  with  the  power  of  directly  and  formally  abolishing 
substantive  rights  of  person  and  property,  or  the  scarcely  less  dan- 
gerous power  of  infringing  them  indirectly  by  withholding  the 
necessary  incident  and  appurtenant  right  of  complete  and  prompt 
remedy.  Within  constitutional  and  statutory  limits,  and  upon  due 
consideration  of  what  is  just  and  convenient  in  a  legal  view  that 
may  be  broader  than  the  facts  of  a  single  case,  parties  are  entitled 
to  the  most  just  and  convenient  procedure  that  can  be  invented. 

*'  In  ♦  ♦  *  early  times  the  chief  judicial  employment  of  the 
chancellor  must  have  been  in  devising  new  writs,  directed  to  the 
courts  of  common  law,  to  give  remedy  in  cases  where  none  was 
before  administered.  And  to  quicken  the  diligence  of  the  clerks 
in  the  Chancery,  who  were  too  much  attached  to  ancient  precedents, 
it  is  provided  by  statute  (Westm.  2,  13,  Edw.  II,  ch.  24)  that 
'  whensoever  from  thenceforth  in  one  case  a  writ  shall  be  found  in 
Chancery,  and  in  a  like  case  falling  under  the  same  right,  and 
requiring  like  remedy,  no  precedent  of  a  writ  can  be  produced,  the 
clerks  in  Chancery  shall  agree  in  forming  a  new  one;  and  if  they 
cannot  agree,  it  shall  be  adjourned  to  the  next  Parliament,  where 
a  writ  shall  be  framed  by  consent  of  the  learned  in  the  law,  lest  it 
happen  for  the  future  that  the  court  of  our  lord  the  king  be  defi- 
cient in  doing  justice  to  the  suitors.'  And  this  accounts  for  the 
very  great  variety  of  writs  of  trespass  on  the  case  to  be  met  with  in 
the  register;  whereby  the  suitor  had  ready  relief,  according  to  the 
exigency  of  his  business,  and  adapted  to  the  specialty,  reason  and 
equity  of  his  very  case.    Which  provision  (with  a  little  accuracy  iu 
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the  clerks  of  the  Ghanceryy  and  a  little  liberality  in  the  judges^  by 
extending  rather  than  narrowing  the  remedial  effects  of  the  writ) 
might  haTo  effectnally  answered  all  the  purposes  of  a  court  of 
equity,  except  that  of  obtaining  a  discovery  by  the  oath  of  the 
defendant.  But  when,  about  the  end  of  the  reign  of  King  Edward 
III,  uses  of  land  were  introduced,  and  though  totally  discounte- 
nanced by  the  courts  of  common  law,  were  considered  as  fiduciary 
deposits  and  binding  in  conscience  by  the  clergy,  the  separate  juris- 
diction of  the  Chancery  as  a  court  of  equity  began  to  be  established, 
and  John  Waltham,  who  was  bishop  of  Salisbury,  and  chancellor 
to  King  Btchard  II,  by  a  strained  interpretation  of  the  above-men- 
tioned statute  of  Westminster  2,  devised  the  writ  of  subpcena,  return- 
able in  the  Court  of  Chancery  only,  to  make  the  feoffee  to  uses 
accountable  to  his  cestuy  que  use;  which  process  was  afterward 
extended  to  other  matters  wholly  determinable  at  the  common 
law,  upon  false  and  fictitious  suggestions.    *    *    *    As  the  clergy 

*  *  *  attempted  to  turn  their  ecclesiastical  courts  into  courts 
of  equity  by  entertaining  suits  for  breach  of  &ith,  as  a  spiritual 
offeilto  against  conscience,  in  case  of  nonpayment  of  debts  or  any 
breach  of  civil  contracts;  till  checked  by  the  constitutions  of 
Clarendon  which  declared  that  pleas  of  debts,  due  with  or  without 
the  interposition  of  a  trust,  should  be  in  the  king's  jurisdiction; 
therefore  probably  the  ecclesiastical  chancellors  *  *  *  were 
remiss  in  abridging  their  own  new-acquired  jurisdiction;  especially 
as  the  spiritual  courts  continued  to  grasp  at  the  same  authority  as 
before  in  suits  for  breach  of  faith  so  late  as  the  fifteenth  century. 

*  ♦  ♦  In  the  reigns  of  Henry  IV  and  V  th6  commons  were 
repeatedly  urgent  to  have  the  writ  of  subpoena  entirely  suppressed, 
as  being  a  novelty  devised  by  the  subtlety  of  Chancellor  Walthaic 
against  the  form  of  the  common  law;  whereby  no  plea  could  be 
determined  unless  by  examination  on  oath  of  the  parties,  accord- 
ing to  the  form  of  the  law  civil,  and  the  law  of  holy  church,  in 
subversion  of  the  common  law.''  3  Bl.  Com.  50,  51,  52;  Story  Eq., 
chap.  2;  1  Campbell's  Chancellors,  3-11. 

*^  It  is  a  settled  and  invariable  principle  in  the  laws  of  England, 
that  every  right  when  withheld  must  have  a  remedy,  and  every 
injury  its  proper  redress."  3  Bl.  Com.  109.  The  efficient  opera- 
tion of  this  maxim  in  this  State  does  not  depend  upon  such  forms 
as  happened  to  be  invented,  for  particular  cases,  by  clerks  ^^too 
much  attached  to  ancient  precedents,"  or  by  chancellors  engaged 
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in  enlarging  their  own  jurisdiction  upon  '^  a  strained  interpreta- 
tion/' and  ''false  and  fictitious  suggestions/'  If  the  common  law 
had  imposed  the  duty  of  framing  its  remedies  upon  nobody  but  a 
chancellor  denying  equity  power  chiefly  from  the  inadequacy  of 
those  remedies,  the  Chancery  writ  of  subpoona,  indefinitely  ex- 
"panded,  might  have  kept  the  work  of  juries  and  jury  courts  within 
narrow  bounds.  Employing  common-law  judges  and  practitioners, 
as  well  as  chancellors  and  chancery  clerks,  in  the  service  of  devis- 
ing  measures  of  judicial  administration,  the  remedial  branch  of 
immemorial  custom  has  not  been  extinguished  or  exhausted  by  its 
own  inventions;  and  it  does  not  confine  the  duty  of  maintaining 
rights  to  ways  and  means  that  are  defective.  The  permanent 
necessity  of  adequate  remedy  continues  to  sanction  the  best  inventi- 
ble  procedure,  and  to  make  the  form  and  substance  of  relief  at  law 
more  ample,  specific  and  equitable. 

In  an  action  for  taking,  detaining  or  converting  personal  prop- 
erty, an  order  may  be  made  allowing  the  defendant  to  surrender 
all  or  a  part  in  mitigation  of  damages.  Fisher  v.  Prince,  3  Burr. 
1363;  Brumden  v.  Austin,  Tidd's  Pr.  490  (3d  ed.);  Watts  v. 
Phipps,  Bull.  N.  P.  49;  Barls  v.  HoldemesSy  4  Bing.  462;  Colby  v. 
Reedy  99  U.  S.  660,  566.  Fisher  v.  Prince  was  decided  in  1762. 
Upon  motion,  the  defendant  obtained  an  order  for  the  plaintiff  to 
show  cause  why,  upon  the  defendant's  delivering  to  the  plaintiff 
the  several  goods  and  chattels  for  which  the  action  was  brought, 
and  paying  him  his  costs  to  the  day  of  making  the  motion,  further 
proceedings  should  not  be  stayed.  It  was  urged  on  the  part  of  the 
plaintiff  that  the  motion  was,  in  effect,  to  bring  the  goods  into 
court;  that  it  was  contrary  to  the  course  of  the  court  to  bring  in 
the  thing  demanded  (excepting  the  single  case  of  trover  for  moneys 
numbered);  and  that  the  reason  which  has  been  often  given  is, 
that  the  court  do  not  keep  a  warehouse.  '^  Lord  Mansfield  said,  it 
is  a  pity  that  a  false  conceit  should  in  judicature  bo  repeated  as 
an  argument.  'The  court  does  not  keep  a  warehouse.'  What 
then?  What  has  a  warehouse  to  do  with  ordering  the  thing  to  be 
delivered  to  the  plaintiff?  Money  paid  into  court  is  payment  to 
the  plaintiff.  The  reason  and  spirit  of  cases  make  law,  not  the 
letter  of  particular  precedents.  In  trover  for  money  numbered,  or 
in  a  *)ag,  the  court  have  ordered  it  to  be  brought  in;  yet  the  jury 
may  give  more  in  damages;  they  may  allow  interest  (and  in  some 
cases  they  ought).     The  reason  holds  to  every  other  ease  where  a 
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thing  clearly  remains  of  the  same  yalae;  jet  the  jniy  may  givo 
damages  for  the  detention.  I  remember  its  being  done  tirice  or 
thrice  in  things  of  small  valne.  It  ought  to  be  done  to  prevent 
Yexations  litigation,  which  a  plaintiff  may  be  tempted  to  pursue 
when  in  all  events  he  is  sure  of  costs.  It  ought  to  be  done  because 
it  is  the  specific  relief.  *  *  *  ^^  estimated  value  is  a  precari- 
ous measure  of  justice  compared  with  the  specific  thing.  *  *  * 
Such  motions  ought  neither  to  be  refused  nor  granted  of  course. 
They  must  depend  upon  their  own  circumstances/' 

In  mitigation  of  damages,  a  plaintiff  may  be  required  to  accept 
a  conveyance  of  land  claimed  by  him.  Towle  v.  LawrencBy  59  N.  H. 
501.  A  plaintiff  may  be  required  to  file  a  bond  to  indemnify  the 
defendant  against  claims.  ''  If  it  be  said  that  the  court  of  law  has 
no  power  to  decree  that  the  plaintiff  shall  file  a  bond  of  indemnity, 
the  answer  is,  that  such  court  can  stay  proceedings  until  it  is  filed, 
or  it  appears  that  it  is  not  necessary  for  the  security  of  the  defend- 
ant." Hill  V.  Barney,  18  N.  H.  607,  610.  A  defendant  may  be 
required  to  surrender  a  release,  and  his  plea  of  release  may  be  set 
aside.  Webb  v.  Sieele,  13  N.  H.  230,  239;  Gerrieh  v.  Clough,  36 
N.  H.  519,  524;  Holly  v.  Huggefard,  8  Pick.  73,  77,  n.  3.  A  will 
may  be  admitted  to  a  limited  probate.  Mareton  v.  Mareton,  17 
N.  H.  503,  508.  By  a  great  variety  of  orders  in  suits  at  law,  objec- 
tions may  be  removed,  and  specific  protection  and  relief  may  be 
given  to  each  party.  C.  P.  IneL  v.  Stone,  52  N.  H.  365, 367,  368; 
Hobbs  V.  HobbSy  58  N.  H.  81;  Morrill  v.  Hovey,  69  N.  H.  107,  and 
cases  cited;  2  Sutherland  Damages,  271;  Rawle,  Covenants,  281 
(4th  ed.).  The  common  law  has  not  ceased  to  require  the  invention 
of  forms  of  action  demanded  by  the  convenience  of  justice.  Walker 
V.  Walker,  68  N.  H.  321,  326. 

Statutes  allowing  amendments  of  form  and  substance  in  any  stage 
of  the  proceedings  are  reenactments  of  the  common-law  right  of 
litigants,  compelling  judges  to  do  their  common-law  duty.  3  BL 
Com.  407-411;  Rex  v.  Wilkee,  4  Burr.  2527,  2567-2572;  McKean  v. 
OutUry  48  N.  H.  370,  376.  The  notion,  that  when  judgment  had 
been  given  and  enrolled  no  amendment  could  be  made  at  a  subse- 
quent term  (3  BL  Com.  407),  was  long  ago  abandoned.  A  judg- 
ment rendered  in  1817  (Chamberlain  v.  Crane,  1  N.  H.  64)  was 
amended  in  1827  ''  with  a  saving  of  all  rights  acquired  by  third 
persons  under  the  judgment."  Chamberlain  v.  Crane,  4  N.  H. 
115.     After  writ  of  error  brought,  an  erroneous  judgment  and  an 
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erroneous  execution  may  be  yacated  pr  corrected  on  motioa  and 
notice;  and  other  proceedings  may  be  stayed  to  await  the  result  of 
the  motion.  Rees  y.  Morgan,  3  T.  B.  349;  RoweU  v.  Bruce,  5  N. 
H.  381,  383;  BOlaws  y.  Stone,  14  N.  H.  175,  203;  Chaee  v.  Wyeth, 
17  K  H.  486,  487,  488;  Wiggin  y.  Veaeey,  43  N.  H.  313;  Judge  of 
Probate  y.  Webster,  46  N.  K  518;  O.  P.  Inst.  v.  Stone,  52  N.  H. 
365,  367;  W.  Bank  y.  Clment,  58  N.  H.  533;  County  y.  Clark,  60 
N.  H.  209;  Moore  y.  Carpenter,  63  N.  H.  65;  Clough  y.  Moore,  63 
N.  H.  111.  To  cure  a  defect  of  form,  an  amendment  may  be 
ordered;  but  without  an  amendment,  such  a  defect  may  be  disre- 
garded. 3  BL  Oom.  407;  RoweU  v.  Bruce,  5  N.  H.  381,  383; 
Berry  y.  Oabom,  28  N.  H.  279,  286,  287;  McKean  v.  Cutler,  48  N. 
H.  370,  376.  The  form  of  action  may  be  changed  by  amendment. 
Rider  y.  Chick,  59  N.  H.  50;  Stebbins  v.  L.  Ins.  Co.,  69  N.  H.  143. 
Counts  in  contract  and  tort  may  be  joined  in  the  original  declara- 
tion, or  by  amendment  before  or  after  yerdict,  MerrUi  y.  Perkins, 
59  N.  H.  343;  Rutherford  y.  Whitcher,  60  N.  H.  110;  Elsher  v. 
Hughesy  60  N.  H.  469;  Peaslee  y.  Dudley,  63  N.  H.  220.  A  new 
party  may  be  joined  as  plaintiff  after  yerdict  {Annis  y.  Gleason,  56 
N.  H.  16),  and  may  haye  judgment  and  execution  in  seyeraity  for 
his  share  of  the  damages.  Chauncy  y.  Ins.  Co.,  60  N.  H.  428; 
Cole  y.  Gilford,  63  N.  H.  60;  Brooks  y.  Howison,  63  N.  H.  382, 
388;  6\  S.Bank  y.  Ifatf/fo,  63  N.  H.  587.  A  new  plaintiff  may 
be  introduced  by  an  amendment  substituting  a  trustee  for  his  bene- 
flciai7  {Judge  of  Probate  y.  Jackson,  58  N.  H.  458),  a  principal 
for  his  agent  {Boudreau  y.  Eastman,  59  K.  H.  467),  a  creditor 
for  a  surety.  Buckminster  y.  Wright,  59  N.  H.  153.  Misjoinder 
of  plaintiffs  and  defendants  may  be  cured  after  yerdict.  Demeritt 
y.  Mills,  59  N.  H.  18.  After  yerdict,  and  without  a  new  trial, 
either  party's  defectiye  pleading  and  proof  may  be  cured  by  such 
amendments  and  eyidence  as  would  not  haye  affected  the  yerdict  if 
they  had  been  admitted  at  the  trial.  Hoit  y.  Russell,  56  N.  H. 
559,  566;  Roulo  y.  Valcour,  58  N.  H.  347;  Lyons  y.  Child,  61  N. 
H.  72.  A  law-term  case,  erroneously  entered  at  the  trial  term, 
may  be  remoyed  to  the  law  term.  State  y.  P.  dt  0.  R.  R.,  58  N. 
H.  113.  An  action,  entered  in  a  wrong  county,  may  be  transferred 
to  the  county  in  which  it  should  haye  been  entered.  Bartlett  y. 
Lee,  60  N.  H.  168.  In  a  suit  at  law,  either  party  may  be  allowed 
to  file  a  bill  in  equity  as  an  amendment  ot  his  pleading;  and  in  a 
suit  in  equity,  either  party  may  be  allowed  to  file  a  declaration  at 
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law.  Meicalfyr.  Oilmore,  69  N.  H.  417;  Walker  v.  Walker,  63  N. 
H.  321,  326;  Brooks  t.  Howison,  63  N.  H.  382,  389.  As  justice 
may  require  that  leave  to  amend  be  granted  to  either  party  on  con- 
ditions that  will  give  the  other  party  specific  relief  {Bellows  y. 
Sions,  14  N.  H.  175,  204),  so  justice  may  require  that  leave  to 
amend  be  refused.    Bedding  y.  Dodge,  59  N.  H.  98. 

Upon  inquiry  in  this  case  at  the  trial  term,  it  may  be  found  that 
the  question  whether  the  trustees  or  the  railroad  company  should 
be  defendants  ought  to  be  decided  in  a  suit  in  which  the  company, 
as  well  as  the  trustees  and  the  plaintiff,  will  be  bound  by  the  deci- 
sion. The  plaintiff  can  be  ordered  to  file  an  amendment  joining 
the  company  as  defendants,  and  they  can  be  summoned  by  a  duly 
attested  copy  of  writ,  amendment  and  order  of  notice.  Laws  of 
1883,  chap.  22.  It  is  not  admitted  or  proved  that  the  whole  con- 
troversy cannot  be  conveniently  tried  and  adjudicated  in  this  suit. 
A  bill  in  equity  (  Webster  v.  Hall,  60  N.  H.  7)  may  not  be  neces- 
sary. Datns  v.  Bradford,  58  N.  H.  476, 480.  In  assumpsit  for  a  debt 
which  the  defendant  admits  was  once  due  from  him  to  the  plain- 
tiff, the  plaintiff  may  fail  because  the  jury  find  a  debt  of  the  same 
amount  was  due  to  the  defendant  from  A.,  and  the  three  agreed 
that  A.,  instead  of  the  defendant,  should  be  the  plaintiff's  debtor. 
ffeaion  y.  Angxer,  7  N.  H.  397 ;  Morse  v.  Allen,  44  N.  11.  33. 
Bringing  an  action  against  A.,  the  plaintiff  may  fail  again  because 
the  jury  find  there  was  no  such  agreement.  His  remedy  might 
be  inadequate  if  his  first  action  could  not  be  one  in  which  the  three 
persons  would  be  bound  by  one  yerdict  on  the  question  of  novation. 
A  trilateral  question  may  need  an  action  of  a  corresponding  form. 
In  foreign  attachment,  the  plaintiff's  claim  against  the  defendant, 
a  cross-action  in  the  form  of  a  set-off,  the  question  whether  the 
trustee  holds  certain  property,  and  the  question  whether  that  prop- 
erty belongs  to  the  defendant,  the  trustee,  or  another  claimant, 
may  be  tried  without  a  bill  in  equity;  and  all  parties  may  be  bound 
by  several  judgments  rendered  in  the  many-sided  suit.  Equity 
jurisdiction,  without  the  right  of  jury  trial,  is  not  to  be  extended 
by  imaginary  obstacles  of  procedure  at  law. 

It  does  not  appear  that  issues  between  this  plaintiff,  the  trustees, 
and  the  company  will  raise  any  practical  difficulty  of  trial,  or  that 
the  plaintiff  can  be  justly  driven  to  another  suit  by  the  circum- 
stance that  this  railroad  is  run  by  trustees.  The  trustees  and  the 
company  may  act  together  in  resisting  the  plaintiff's  claim.  It 
Vol.  LVI  —  70 
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may  be  their  duty  to  do  so.  If  the  plaintiff  obtains  a  verdict,  the 
judgment  can  be  put  in  a  form  that  will  impose  the  liability  upon 
the  party  by  whom,  and  the  property  out  of  which,  the  judgment 
should  be  satisfied;  and  the  form  of  the  judgment  in  that  respect 
may  be  a  question  that  can  be  equitably  postponed  until  it  is  set- 
tled that  the  plaintiff  is  entitled  to  judgment.  If  the  trustees' 
personal  liability  is  asserted  by  the  plaintiff  or  the  company,  and 
it  becomes  necessary  to  try  that  part  of  the  case,  it  can  be  tried  at 
a  proper  time.  Whether  all  or  a  part  only  of  the  issues  in  any 
action  between  two  parties  shaU  be  tried  at  one  time,  and  which 
shall  be  tried  first,  is  a  question  of  justice  and  convenience,  and 
ordinarily  a  matter  of  fact,  to  be  determined  at  the  trial  term. 
BemU  V.  Morey,  Carroll,  June,  1883;  Olough  v.  FdUnos,  63  N.  H. 
188;  Pearson  v.  Railroad^  68  N.  H.  534;  DoU  v.  Pike,  64  N.  H. 

.  Motion  dmML 

Allbh^  3^  did  not  sit;  the  others  concurred. 


WnroHBSTBB  v«  Oapbqk. 

(68N.  H.60B.) 

Bminient  domain^  highway^  right  of  town  to  erect  buUdingt  en. 

Taking  land  for  a  highway  does  not  give  the  town  a  right  to  ereet  a  walcb«- 

hoose  on  it.* 

rpRESPASS.    The  head-note  states  the  point. 

Batchelder  d  Faulkner y  for  plaintiffs. 

H.  W.  Bingham  and  E.  M.  Forbes^  for  defendant 

Smith,  J.  "  If  any  building,  structure,  or  fence  is  erected  or 
continued  upon  or  over  any  highway,  so  as  to  obstruct  the  same  or 
lessen  the  full  breadth  thereof,  it  shall  be  deemed  a  public  nui- 
sance; and  any  person  erecting  or  continuing  the  same  shall  be 
^  fined  not  exceeding  $50;  and  the  court  shall  order  such  building, 
structure,  or  fence  to  be  removed. 

•  See  note,  64  Am.  Rep.  290. 
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'' The  foregoing  section  shall  not  be  construed  to  prohibit  the 
erection  of  any  watch-house  or  structure  for  public  use  by  the 
selectmen  of  any  town,  or  any  sign  or  awning  erected  in  conformity 
to  the  regulations  established  by  the  police  ofiScers.*'  Gen.  Laws^  ch. 
76,  §§  11  and  12.  Section  12  does  not  authorize  selectmen  to  erect  a 
watch-house  or  other  structure  for  public  use  within  the  limits  of 
a  highway.  It  merely  prescribes  that  such  house  or  structure  shall 
not  be  deemed  a  public  nuisance  liable  to  be  abated  as  such,  and 
excepts  the  selectmen  from  the  penalty  prescribed  in  section  11. 

When  land  is  taken  for  public  use  as  a  highway^  the  land-owner 
is  entitled  to  receive  a  sum  in  damages,  which  in  theory  of  law  is 
an  indemnity  for  the  use  for  which  his  land  is  taken.  The  land 
being  taken  for  a  highway,  and  for  no  other  public  use,  the  ease- 
ment acquired  by  the  public  is  limited  to  the  right  to  travel  over 
the  same.  Makepeace  v.  Worden,  1  N.  H.  16.  The  soil  and  free- 
hold belong  to  the  land-owner,  subject  only  to  the  public  easement 
for  travel,  and  he  may  use  the  land  in  any  manner  not  inconsistent 
with  the  public  convenience.  How  far  the  use  of  a  highway  for 
the  laying  down  of  water  and  gas-pipes,  the  construction  and  run- 
ning  of  tramways  ( Attorney- General  v.  Metropolitan  Railroad,  125 
Mass.  515;  s.  c,  28  Am.  Bep.  264),  IJie  erection  of  telegraph  poles 
and  stringing  of  telegraph  wires  {Fierce  v.  Drew,  136  Mass.  75;  s. 
c,  49  Am.  Bep.  7),  and  other  similar  uses,  is  permissible  as  being 
a  use  for  which  the  land  was  originally  taken,  we  are  not  called 
upon  at  this  time  to  consider.  But  no  new  servitude,  not  in  the 
nature  of  public  travel,  can  be  imposed  upon  the  land  against  the 
consent  of  the  land-owner,  without  a  further  condeinnation  of  his 
land  under  the  right  of  eminent  domain  and  the  award  of  adequate 
compensation  therefor.  The  erection  of  a  watch  or  tramp-house, 
jail,  pest-house,  or  other  public  building  within  the  limits  of  a 
highway,  is  not  a  use  of  the  way  in  the  nature  of  public  travel.  If 
such  structures  may  be  lawfully  located  within  the  limits  of  a  high- 
way, without  a  taking  of  the  land  for  that  purpose,  they  may  be 
placed  in  such  position  with  reference  to  the  land-owner's  adjoin- 
ing premises  as  to  darken  his  windows,  block  his  passage-ways,  ob- 
struct the  prospect  from  his  dwelling,  and  in  other  ways  seriously 
impair  or  destroy  the  value  of  his  property.  Such  structures  might, 
in  fact,  become  private  nuisances  of  the  most  objectionable  descrip* 
tion,  for  which  the  land-owner  would  have  no  legal  redress,  and 
from  which  he  might  not  escape  except  by  removing  to  some  other 
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place.  No  such  use  of  the  highway  was  contemplated  when  his 
land  was  taken  and  his  damages  assessed.  The  record  of  the  lay- 
ing out  shows  that  Alexander  gave  the  land;  but  it  must  be  pre- 
sumed he  gave  it  only  for  use  as  a  highway.  If  it  was  intended  that 
the  fee  should  jmiss  to  the  town,  it  is  quite  likely  a  conveyance  of 
some  sort  would  have  been  executed  in  writing. 

If  the  spot  upon  which  the  watch-house  was  built  was  within  the 
limits  of  a  highway,  the  plaintiffs  wrongfully  placed  it  there. 
Whether  the  locus  was  or  was  not  within  the  limits  of  a  legal  high- 
way, the  defendant  had  the  legal  right  to  remove  the  structure. 

This  view  of  the  case  renders  it  unnecessary  to  decide  whether 
the  highway  in  question  is  a  legal  highway. 

£xeeption  av6f^\ildd. 

Oabfvstbr,  J^  did  not  sit;  the  others  ooncuned. 
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McClure  v.  Brigos. 

(38  Vt.  82.) 

Conirctet  —  to  '*  natisfa^Mon.** 

QUFPICrENTLY  reported,  54  Am.  Bep.  716. 

State  v.  O'Neil,  • 

(58  Vt.  140.) 

Contract — pUice  of  mJU  —  C.  0,  D, 

Where  one  in  Vermont  bujs  goods  of  another  in  New  York,  upon  an  order  by 
mail,  the  goods  to  be  shipped  by  express,  C.  O.  D.,  the  sale  is  in  Vermont.* 


C 


ONVICTION  of  selling  intoxicating  liquors  without  license. 
The  opinion  states  the  facts. 


J.  C,  Bakery  for  respondent. 

Prout  £  Walker,  for  claimants. 

W.  C.  Dnnton  and  L,  H.  Tlfompaon^  for  State. 

*iSee5i  Am.  Rep.  565. 


568  VERMONT, 

State  V.  O'NeU. 

BoYGE,  G.  J.  The  first  and  most  important  question  presented 
by  these  cases  is,  whether  or  not  the  intoxicating  liquors  in  ques- 
tion were  (in  the  first  two  cases)  in  contemplation  of  law  sold,  or 
furnished  by  the  respondent  in  the  county  of  Rutland,  and  State 
of  Vermont;  or  (in  the  last  two  cases)  held  and  kept  for  the  pur- 
pose of  sale,  furnishing,  or  distribution  contrary  to  the  statute, 
within  said  county  and  State.  The  answer  depends  upon  whether 
the  National  Express  Company,  by  which  some  of  said  liquors  were 
delivered  to  the  consignees  thereof,  and  in  whose  possession  the 
remainder  were  found  and  seized  before  delivery,  was  in  law  the 
agent  of  the  vendors  or  of  the  vendees.  If  the  purchase  and  sale 
of  the  liquors  was  fully  completed  in  the  State  of  New  York,  so 
that  upon  delivery  of  them  to  the  express  company  for  transporta- 
tion the  title  vested  in  the  consignees,  as  in  the  case  of  a  completed 
and  unconditional  sale,  then  no  offense  against  the  laws  of  this 
State  has  been  committed.  If  on  the  other  hand,  the  sale  by  its 
terms  could  only  become  complete  so  as  to  pass  the  title  in  the 
liquors  to  the  consignees  upon  the  doing  of  some  act,  or  the  ful- 
filling  of  some  condition  precedent  after  they  had  reached  Rutland^ 
then  the  rulings  of  the  Oounty  Court  upon  the  question  of  the 
offense  were  correct. 

The  liquors  were  ordered  by  residents  of  Vermont  from  dealers 
doing  business  in  the  State  of  New  York,  who  selected  from  their 
stock  such  quantities  and  kinds  of  goods  as  they  thought  proper  in 
compliance  with  the  terms  of  the  orders,  put  them  up  in  packages, 
directed  them  to  the  consignees,  and  delivered  them  to  the  express 
company  as  a  common  carrier  of  goods  for  transportation,  accom- 
panied with  a  bill,  or  invoice,  for  collection.  The  shipment  was  in 
oach  instance,  which  it  is  necessary  here  to  consider, ''  C.  0.  D.,''  and 
the  cases  show  that  the  effect  of  the  transaction  was  a  direction  by 
the  shipper  to  the  express  company  not  to  deliver  the  goods  to  the 
consignees  except  upon  payment  of  the  amount  specified  in  the  G. 
O.  D.  bills,  together  with  the  charges  for  the  transportation  of  the 
packages  and  for  the  return  of  the  money  paid.  This  direction 
was  understood  by  the  express  company,  which  received  the  ship- 
ments coupled  therewith. 

Whether  or  not,  and  when  the  legal  title  in  property  sold  passes 
from  the  yendor  to  the  yendee,  is  always  a  question  of  the  intention 
of  the  parties^  which  is  to  be  gathered  from  their  acts,  and  all  the 
facts  and  circumstances  of  the  case  taken  together.     In  order  that 
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the  title  may  pass,  as  was  said  by  Morton,  J.,  in  Mason y,  Thomp- 
soHy  18  Pick.  305:  ''  The  owner  must  intend  to  part  with  his  prop- 
erty^ and  the  purchaser  to  become  the  immediate  owner.  Their 
two  minds  mnst  meet  on  this  point;  and  if  any  thing  remains  to 
be  done  before  either  assents,  it  may  be  an  inchoate  contract,  bat 
it  is  not  a  perfect  sale.''  The  authorities  seem  to  be  uniform  upon 
this  point,  and  the  acts  of  the  parties  are  regarded  as  evidence  by 
which  the  court  or  jury  may  ascertain  and  determine  their  intent. 
Benj.  Sales,  §§  311,  319,  note  c.  When  there  is  a  condition  pre- 
cedent attached  to  the  contract,  the  title  in  the  property  does  not 
pass  to  the  vendee  until  performance  or  waiver  of  the  condition, 
even  though  there  be  an  actual  delivery  of  possession.  Benj.  Sales, 
§  320,  note  d.  The  Vermont  cases  to  the  above  points  are  referred 
to  in  Roberts'  Digest,  610  et  seq.f  and  need  not  be  specially  re- 
viewed here. 

In  the  cases  under  consideration  the  vendors  of  the  liquors 
shipped  them  in  accordance  with  the  terms  of  the  orders  received, 
and  the  mode  of  shipment  was  as  above  stated.  They  delivered 
the  packages  of  liquors,  properly  addressed  to  the  several  persons 
ordering  the  same,  to  the  express  company,  to  be  transported  by 
that  company  and  delivered  by  it  to  the  consignees  upon  fulfill- 
ment by  them  of  a  specified  condition  precedent,  namely;  payment 
of  the  purchase-price  and  transportation  charges,  and  not  other- 
wise.  Attached  to  the  very  body  of  the  contract^  and  to  the  act  of 
delivery  to  the  carrier,  was  the  condition  of  payment  before  delivery 
of  possession  to  the  consignee.  With  this  condition  unfulfilled  and 
not  waived,  it  would  be  impossible  to  say  that  a  delivery  to  the 
carrier  was  intended  by  the  consignor  as  a  delivery  to  the  consignee, 
or  as  a  surrender  of  the  legal  title.  The  goods  were  intrusted  to 
the  carrier  to  transport  to  the  place  of  destination  named,  there  to 
present  them  for  acceptance  to  the  consignee,  and  if  he  accepted 
them  and  paid  the  accompanying  invoice  and  the  transportation 
charges,  to  deliver  them  to  him;  otherwise,  to  notify  the  consignor 
and  hold  them  subject  to  his  order.  It  is  difficult  to  see  how  a 
seller  could  more  positively  and  unequivocally  express  his  intention 
not  to  relinquish  his  right  of  property  or  possession  in  goods  until 
payment  of  the  purchase-price  than  by  this  method  of  shipment. 
We  do  not  think  the  case  is  distinguishable  in  principle  from  that 
of  a  vendor  who  sends  his  clerk  or  agent  to  deliver  the  goods,  or 
forwards  them  to,  or  makes  them  deliverable  upon  the  order  of  his 
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agent,  with  instructions  not  to  deliyer  them  except  on  payment  of 
the  price,  or  performance  of  some  other  specified  condition  prece- 
dent by  the  yendee.  The  vendors  made  the  express  company  their 
agent  in  the  matter  of  the  delivery  of  the  goods,  with  instmctions 
not  to  part  with  the  possession  of  them  except  upon  prior  or  con- 
temporaneous receipt  of  the  price.  The  contract  of  sale  therefore 
remained  inchoate  or  executory  while  the  goods  were  in  transit,  or 
in  the  hands  of  the  express  company,  and  could  only  become  exe- 
cuted and  complete  by  their  delivery  to  the  consignee.  There  was 
a  completed  executory  contract  of  sale  in  New  York;  but  the  com- 
pleted sale  was,  or  was  to  be,  in  this  State. 

The  authorities  upon  the  above  points  and  principles  are  so  num- 
erous, and  are  so  fully  collated  in  the  brief  of  the  learned  counsel  for 
the  State,  and  in  the  text  and  notes  of  2  Benj.  Sales  (4th  Am.  ed.), 
that  we  refrain  from  specific  references  in  support  of  the  conclu- 
sions at  which  we  have  arrived.  These  are  fully  supported  by  the 
decision  of  the  United  States  District  Court  in  Illinois  in  People  v. 
Shriver,  31  Alb.  L.  J.  163,  a  case  involving  precisely  the  same 
question.  Treat,  J.,  says  in  the  opinion:  '^  In  the  case  of  liquor 
shipped  by  the  defendant  to  Fairfield  by  express,  C.  0.  D.,  the 
liquor  is  received  by  the  express  company  at  Shawneetown  as  the 
agent  of  the  seller,  and  not  as  the  agent  of  the  buyer,  and  on  its 
reaching  Fairfield  it  is  there  held  by  the  company,  as  the  agent  of 
the  seller,  until  the  consignee  comes  and  pays  the  money,  and  then 
the  company,  as  the  agent  of  the  seller,  delivers  the  liquor  to  the 
purchaser.  In  such  case  the  possession  of  the  express  company  is 
the  possession  of  the  seller,  and  generally  the  right  of  property 
remains  in  the  seller  until  the  payment  of  the  price.  An  ordei' 
from  a  person  in  Fairfield  to  the  defendant  at  Shawneetown  for  two 
gallons  of  liquor,  to  be  shipped  to  Fairfield,  C.  0.  D.,  is  a  mere 
offer  by  the  person  sending  such  order  to  purchase  two  gallons  of 
liqaor  from  the  defendant,  and  pay  him  for  it  when  he  delivers  it 
to  him  at  Fairfield,  and  a  shipment  by  the  defendant  according  to 
such  order  is  practically  the  same  as  if  the  defendant  had  himself 
taken  two  gallons  of  liqaor  from  his  store  in  Shawneetown,  carried 
it  in  person  to  Fairfield,  and  there  delivered  it  to  the  purchaser, 
and  received  the  price  of  it.  It  would  be  different  it  the  order 
from  Fairfield  to  the  defendant  was  a  simple  order  to  ship  two 
gallons  of  liquor  by  express  to  the  person  ordering,  whether  such 
order  was  accompanied  by  the  money  or  not.     The  moment  the 
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liquor  under  such  an  order  was  delivered  to  the  express  company 
at  Shawneetown  it  would  become  the  property  of  the  person  order- 
ing, and  the  possession  of  the  express  company  at  8hawneetown 
would  be  the  possession  of  the  purchaser,  the  sale  would  be  a  sale 
at  Shawneetown,  and  if  it  were  lost  or  destroyed  in  transit  the  loss 
would  fall  upon  the  purchaser.  But  in  the  case  nt  bar  the  shipping 
of  the  liquor  to  Fairfield,  C.  0.  D.,  the  defendant  made  no  sale  at 
Shawneetown;  the  right  of  property  remained  in  himself,  and  the 
right  of  possession,  as  well  as  the  actual  possession,  remained  in 
him  through  his  agent.  Had  it  been  lost  or  destroyed  in  transit 
the  loss  would  have  fallen  on  himself.  He  simply  acted  upon  the 
request  of  the  purchaser,  and  sent  the  liquor  to  Fairfield  by  his'own 
agent,  and  there  effected  a  sale  by  receiving  the  money  and  deliver- 
ing the  liquor.'' 

[Omitting  other  questions.] 

JudgmmU  afirm§d. 


Bba  y.  Habbingtok. 

(56  Vt.  181.) 

SMdenee  — in  dander  —  of  dtfendanfi  powffy. 

In  an  action  of  slander,  where  exemplary  damages  are  claimed,  evidence  of 

the  defendant's  poverty  is  competent. 

SLANDER.     The  opinion  states  the  point.     The  plaintiff  had 
judgment  below. 

BctUs  &  May 9  for  defendant 
J.  P.  Lamson,  for  plaintiff. 

Veazbt,  J.  [Omitting  other  points.]  The  court  refused  to 
permit  the  defendant  to  prove  that  he  was  a  man  of  no  property; 
to  which  ruling  the  defendant  excepted. 

The  cases  are  not  uniform,  but  the  weight  of  authority  is  in  favor 
of  the  admissibility  of  evidence  by  the  plaintiff  in  actions  of  slan- 
der and  some  other  actions,  to  show  the  defendant's  pecuniary 
ability  at  the  time  the  cause  of  action  accnied;  and  this,  on  the 
ground  that  wealth  is  an  element  in  man's  social  rank  and  infla- 
YoL.  LVl  —  71 
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ence,  and  therefore  proof  of  it  tends  to  show  the  extent  of  the  iujuiy 
from  the  slanderons  speech  or  other  act  of  indignity  and  insult. 
See  authorities  in  reporter's  notes  to  Brawn  y.  Bame$y  33  Am. 
Bep.  375. 

The  actual  damage  from  a  slander  does  not  depend  on  the  de- 
fendant's ability  to  pay;  but  the  extent  of  the  injury,  and  conse- 
quent damage  does  depend  in  some  measure  on  the  defendant's 
rank  and  influence;  and  as  rank  and  influence  depend  somewhat 
on  wealth,  evidence  of  wealth  by  general  inquiry,  not  the  detail,  is 
pertinent  to  the  issue.    .2  Oreenl.  Ev.,  §  269. 

So  far,  it  is  a  question  mainly  of  reputation  for  wealth.  But 
when  exemplary  damages  are  also  claimed,  which  are  allowed 
in  part  in  the  nature  of  punishment  of  the  defendant  *'  on  account 
of  the  malicious  or  oppressive  character  of  his  acts  "  {Earl  v.  Tup- 
per,  45  Vt.  275),  his  pecuniary  ability  must  be  considered  in  order 
to  determine  what  would  be  a  just  punishment  for  him.  In  ap- 
plying pecuniary  punishment  to  a  party,  his  ability  to  pay  is  a 
proper  element  for  consideration.  Actual  means,  not  reputation,  is 
then  material.  But  it  is  claimed  that  as  the  plaintiff  did  not  tender 
the  issue  of  defendant's  means  or  make  any  claim  on  that  account, 
the  defendant  had  no  occasion  or  right  to  show  he  had  no  means. 

On  this  claim  the  case  of  Johnson  v.  Smith,  64  Me.  553,  is  pre- 
cisely in  point  There,  as  here,  the  plaintiff  offered  no  proof  to 
show  and  claimed  no  damages  by  reason  of  the  defendant's  means, 
but  did  claim  exemplary  damages.  The  court  said:  ''If  the  plain- 
tiff really  intended  to  admit  that  the  defendant  was  without  means, 
the  testimony  could  have  done  him  no  harm;  but  such  an  admis- 
sion was  not  distinctly  made,  and  in  the  absence  of  it,  the  exclusion 
of  the  testimony  would  be  injurious  to  the  defendant.  It  certainly 
deprived  him  of  a  legal  right."  We  hold  this  exception  was  well  taken. 

On  account  of  the  error  found  in  respect  to  the  exclusion  of  evi- 
dence to  show  that  the  defendant  was  a  man  of  no  means,  the 
judgment  of  the  County  Court  would  be  reversed;  but  as  the  rul- 
ing on  that  point  bore  only  on  the  question  of  exemplary  damages, 
it  is  proper  to  allow  the  plaintiff  to  remit  that  part  of  the  damages, 
and  thereupon  affirm  the  judgment. 

Therefore,  if  the  plaintiff  enters  a  remiiti*  ir  of  the  $60  exem- 
plary damages  included  in  the  verdict  within  twenty  days,  the 
judgment  is  to  be  affirmed;  otherwise,  said  exception  is  sustained, 
judgment  reversed,  and  cause  remanded  for  new  trial. 
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Churchill  y.  Bradlbt. 

(6B  Yt.  4QB.) 

JUstake — of  law. 

A  maelj  executed  a  new  note  in  consideTation  of  the  surrender  of  an  old  one 
on  which  he  was  soretj.  He  had  legallj  been  released  from  liability  on  the 
old  note  hj  the  action  of  the  insolvent  principal,  bnt  both  parties,  ^though 
thej  knew  all  the  facts,  were  ignorant  of  the  law  and  supposed  him  still 
liable.    HM,  that  he  was  bound  by  the  new  note.* 

ACTION  on  a  note.    The  opinion  shows  the  facts.    The  plaintiff 
had  judgment  below. 

W.  TT.  Siieknej/,  for  defendant. 

WUliain  E.  Johfuon,  for  plaintiff. 

BowBLL^  J.  Treating  the  bank  note  as  paid  to  the  defendant, 
and  him  as  discharged  therefrom,  it  certainly  remained  good  in  the 
hands  of  the  plaintiff  as  against  Brown,  the  principal;  and  this 
raises  the  question  whether  the  surrender  of  it  bj  the  plaintiff  to 
the  defendant  constituted  a  sufficient  consideration  to  sustain  the 
note  in  suit    We  think  it  did. 

It  is  fairly  to  be  gathered  from  the  case  that  when  the  defendant 
signed  the  new  note  he  was  aware  of  all  the  facts  connected  with 
the  plaintiff's  holdership  of  the  old  note,  except  the  fact  that  the 
bank  had  marked  it  as  paid,  and  this  he  knew  immediately  after, 
when  the  note  was  surrendered  to  him.  So  on  the  occasion  of 
giving  the  new  note  he  was  aware  of  all  the  facts  in  the  premises. 
The  plaintiff  made  no  misrepresentation,  but  acted  in  good  faith 
in  the  matter,  and  the  parties  discussed  together  the  question  of 
defendant's  liability  on  the  bank  note,  and  both  believed  him  liable, 
and  therefore  the  new  note  was  taken  ahd  the  old  note  given  up. 
Thus  it  appears  that  the  new  note  was  not  given  under  any  mistake 
of  fact,  not  even  of  the  fact  of  the  old  note  having  been  marked  as 
paid,  for  the  defendant  knew  that  on  the  spot  —  and  it  was  all  one 
transaction — but  did  not  regard  it  of  sufficient  importance  to  even 
speak  of  it,  much  less,  to  offer  to  return  the  old  note  and  to  de-^ 
mand  back  the  new;  nor  has  he  ever  done  that,  but  still  retains 

•See  N€Me$  v.  Bark  (81  Mo.  600),  51  Am.  Bep.  251;  note,  15  Am.  Bep.  171. 
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the  old  note,  which  makes  against  him.  The  most  that  can  be 
said  is,  that  the  new  note  was  given  in  ignorance  of  the  law.  Bat 
this  will  not  avail  the  defendant.  In  Stevens  v.  Lynch,  12  East, 
38,  the  drawer  of  a  bill  of  exchange,  knowing  that  time  had  been 
given  by  the  holder  to  the  acceptor,  bat  apprehending  that  he  was 
still  liable  on  the  bill  in  defaalt  of  the  acceptor,  three  months  after 
it  was  due,  said  he  knew  he  was  liable  and  would  pay  it  if  the  ac- 
ceptor did  not,  and  it  was  held  that  he  was  bound  by  the  promise. 
8.  c,  2  Camp.  332.  The  universal  rule  is,  ignorantia  juris  non 
excusat,  the  wotAjus  being  used  as  denoting  general  law,  the  ordi- 
nary  law  of  the  land,  and  not  a  private  right.  1  Benj.  Sales,  §  611. 
The  cases- that  hold  that  money  paid  in  ignorance  of  the  law  is  not 
recoverable  are  analogous.  Brisbane  v.  Dacres,  5  Taunt.  144; 
Clarke  v.  DtUcher,  9  Cow.  674. 

Any  act  that  is  a  detriment  to  the  plaintiff  is  a  sufficient  consid- 
eratioc  for  a  promise  to  pay .  money.  WiUiamson  v.  OUmenis,  1 
Taunt.  523.  It  was  a  detriment  to  the  plaintiff  to  give  up  the  old 
note,  as  it  wias  g6od  against  Brown;  and  the  fact  that  Brown  was 
insolvent  makes  no  difference,  for  the  note  must  be  taken  to  have 
had  some  value,  and  a  small  consideration  will  support  a  larger 
promise.  Hitchcock  v.  Coker,  6  A.  &  E.  438;  Obbswbll,  J.,  in 
Southatt  V.  Bigg,  11  G.  B.481,  494;  Dbis^man,  C.  J.,  in  Haigh  v. 
Brooks,  10  A.  &  E.  309;  Harrington  t.   Welh,  12  Vt.  505. 

In  Shortrede  y.  Cheek,  1  Ad.  ft  Ell.  57,  the  giving  up  of  a  note 
iigainst  a  third  person  was  held  to  be  a  sufficient  consideration  for 
a  promise  to  pay  the  amount  of  it.  Pabkb,  J.,  said:  ''There  is 
no  doubt  that  the  giving  up  of  any  note  on  which  the  plaintiff 
might  sue  would  be  a  sufficient  consideration.''  InHaighT.  Brooks^ 
10  A.  &  E.  300,  the  consideration  for  the  promise  was,  that  the 
plaintiff  gave  up  to  the  defendant  his  guaranty  on  behalf  of  a  third 
person;  and  it  was  contended  that  the  guaranty  was  void  for  not 
expressing  a  consideration  on  its  face,  and  that  therefore  the  giving 
of  it  up  constituted  no  consideration  for  the  promise.  But  with- 
out deciding  whether  the  guaranty  could  have  been  made  available 
or  not,  the  Queen's  Bench  gave  judgment  for  the  plaintiffs  on  the 
ground  that  they  had  parted  with  something  they  might  have  kept 
and  the  defendant  obtained  that  which  he  desired  by  means  of  his 
promise;  that  both  being  free  and  able  to  judge  for  themselves,  the 
defendant  would  not  bo  justified  in  breaking  his  promise  on  after- 
ward discovering  that  the  thing  in  consideration  of  which  he  made 
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the  promise  did  not  possess  the  yalue  he  supposed  it  did.  The  Ex- 
chequer Chamber  affirmed  that  judgment,  both  on  the  ground  that 
the  guaranty  might  have  been  made  good  by  explanatory  evidence, 
and  on  the  ground,  Maulb,  J.,  doubting,  that  the  actual  sur- 
render of  the  possession  of  the  paper  to  the  defendant  was  a  suffi- 
cient consideration  without  reference  to  its  contents. 
These  authorities  are  decisive  on  this  point,  and  the  judgment 

is  affirmed. 

Judgment  affirmed. 


Babber  y.  Bekkbtt. 

a»Vt.  478.) 

JShrid&nee  —  book  etUries — memoranda. 

Memoranda  of  dispnted  items,  ooyering  ten  yean,  made  by  a  decedent  on  a  loooa 
atrip  of  paper,  found  in  his  desk  after  bis  death,  without  proof  that  ihej 
were  original  items,  or  when  made,  or  that  it  was  his  custom  to  make  ehargea 
in  this  manner,  are  not  admissible  as  evidence  of  an  indebtedness  to  the 
decedent. 

ASSUMPSIT.     The  opinion  shows  the  facts.    The  pl^tiff  had 
judgment  below. 

W.  B.  Sheldon  and  J.  O.  Baker,  for  defendant. 

BaUhMer  S  Bates,  T.  JE.  Bromwell  and  Tarrant  Sibley,  for 
plaintiff. 

BoTOB,  C.  J.  This  is  an  action  of  assumpsit  in  the  common 
counts,  and  is  prosecuted  by  Daniel  J.  Barber,  as  administrator  of 
Elijah  Barber.  The  defendant  pleaded  the  general  issue  and  five 
special  pleas  in  bar;  bu£  as  no  question  is  made  as  to  their  form  or 
sufficiency,  or  as  to  evidence  applicable  to  them,  it  is  unnecessary 
to  particularly  refer  to  them.  We  will  first  consider  the  exception 
taken  to  the  admission  of  **  Exhibit  A ''  as  evidence. 

To  understand  the  objections  made  to  its  admission  it  is  neces- 
sary to  consider  the  character  of  the  exhibit  and  the  circumstances 
under  which  it  was  offered  as  evidence.  The  exhibit  was  a  loose 
strip  of  paper  upon  which  entries  were  made  of  many  of  the  dis- 
puted items  embraced  in  the  claims  made  against  the  defendant, 
commencing  October  6,   1866,  and  ending  January  1,  1877>  and 
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amounting  with  interest  as  there  set  down,  to  $3,286. 70.  The 
paper  was  presented  by  the  administrator,  who  testified  that  it  was 
in  the  handwriting  of  Elijah  Barber,  and  was  found  by  him  in  the 
desk  of  said  Elijah  at  his  dwelling-house  after  his  death;  and  that 
he  could  find  no  other  book  or  account  with  the  defendant  among 
the  papers  of  the  said  Elijah.  Upon  that  evidence  alone  the  court 
admitted  the  paper  as  evidence. 

It  was  not  shown  as  in  Bell  v.  McLeran^  3  Vt  185,  that  it  was  the 
custom  of  Elijah  Barber  to  make  charges  in  like  manner,  or  that  the 
charges  were  made  at  or  about  the  time  when  the  right  to  charge 
first  accrued;  and  there  was  nothing  aside  from  the  appearance  of 
the  paper,  to  indicate  that  the  entries  made  upon  it  were  original 
entries.  It  had  been  made  apparent  when  the  paper  was  offered 
that  the  items  of  claim  specified  upon  it  were  disputed  by  the  de- 
fendant; and  the  only  purpose  for  which  the  paper  could  be  used 
was  as  evidence  to  sustain  the  claim  made  by  the  plaintiff.  It  was 
not  used  for  the  purpose  of  refreshing  the  recollection  of  any  wit- 
ness called  to  testify  in  relation  to  the  charges  made  thereon,  or  as 
corroborative  of  the  evidence  of  any  witness  who  had  testified  con- 
cerning them. 

The  question  as  to  when  and  under  what  circumstances  the  books 
and  accounts  of  a  deceased  person  may  be  used  as  evidence  has  been 
much  discussed  ever  since  the  case  of  Price  v.  Earl  of  Torrington, 
reported  in  1  Salk.  285.  The  decisions  have  not  been  harmonioua 
as  will  be  seen  by  reference  to  the  notes,  to  that  case  found  in  1 
Smith  Lead.  Cas.  539,  and  what  is  said  in  1  Phil.  Ev.  (7  ed. ),  be- 
ginning on  page  263.  But  it  has  generally  been  held  that  to  lay  the 
foundation  for  the  admission  of  that  kind  of  evidence,  it  must  be 
shown  that  the  entries  were  made  in  the  usual  course  of  business  of 
the  party  making  them,  and  at  or  about  the  time  of  the  transaction 
to  which  they  refer.  This  qualified  right  to  use  such  evidence  in 
favor  of  the  party  making  the  entries  is  in  contravention  of  one  of 
the  primary  rules  of  evidence,  which  forbids  the  manufacture  of 
evidence  by  a  party  in  his  own  favor.  Chief  Justice  Parker,  in 
Welsh  V.  Barrett,  15  Mass.  380,  says,  in  speaking  of  the  rule  as  thus 
stated,  that  it  is  founded  in  good  sense  and  public  convenience,  and 
that  what  a  man  has  actually  done  and  committed  to  writing  when 
under  obligation  to  do  the  act,  it  being  in  the  course  of  the  busi- 
ness he  has  undertaken,  and  he  being  dead,  there  seems  to  be  no 
danger  in  submitting  to  the  consideration  of  the  jnry. 
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That  is  as  far  as  the  common-law  rule  of  evidence  has  been  re- 
laxed and  as  far  as  it  can  be  safely.  It  would  be  extremely  dan- 
gerous to  allow  whatever  memoranda  a  party  may  have  made  in  his 
life-time  upon  loose  pieces  of  paper  to  be  used  for  the  benefit  of 
his  estate,  as  evidence  to  prove  the  truth  of  the  facts  thereon  stated. 
A  memorandum  is  defined  to  be  a  note  to  help  the  memory;  and 
this  paper,  considered  in  connection  with  the  circumstances  under 
which  it  was  found,  partakes  of  that  character.  It  certainly  was 
not  an  account  so  kept  and  proved  as  to  be  admissible  as  evidence. 
It  has  been  uniformly  held  in  this  State  that  memoranda  are  not 
independent  evidence  in  chief,  even  during  the  life-time  of  the 
party  making  them.  Lapham  v.  Kelly ^  35  Vt  195;  Cross  v.  Bar- 
tholomew, 42  Vt.  206;  Godding  v.  Orcutt,  44  Vt.  64.  The  court 
erred  in  admitting  the  exhibit  as  evidence,  and  the  error  cannot  bo 
regarded  as  a  harmless  one.  The  jury  might  and  probably  did 
consider  the  account/as  it  appeared  on  that  exhibit,  of  the  same 
value,  as  evidence  as  they  would  any  other  account  that  Elijah 
Barber  might  have  kept  against  the  defendant;  and  their  verdict, 
under  the  charge  of  the  court,  may  have  been  predicated  upon  that 
evidence. 

I  Omitting  other  points.] 

There  are  no  other  errors  apparent  upon  the  record  that  would 
warrant  a  reversal  of  the  judgment;  but  for  those  we  have  indicated, 
the  judgment  is  reversed  and  cause  remanded. 

Judgment  reversed. 


BoBBBis  y.  Smuh. 

(B8  Vt.  488.) 

NegcfUablUifMtTvmeni — payable  in  mercha/ndUe, 

A  written  promise  to  pay  to  heiurer  one  ounce  of  gold  in  two  yeart  from  date 

is  not  a  negotiable  promisBory  note. 

ACTION  on  a  written  promise  to  pay  one  ounce  of  gold.    The 
plaintiff  had  judgment  below. 

/•  O.  Baker,  for  defendant 
J,  (?.  Martin,  for  plaintiff. 
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Veazey,  J.  Although  it  has  long  been  settled  in  this  State  that 
a  written  contract  having  the  usual  form  of  a  promissory  note,  but 
payable  in  some  specific  article,  may  be  treated  as  a  promissory 
note  as  to  the  form  of  declaring  upon  it,  and  the  necessity  of  proof 
of  consideration,  and  in  some  other  respects.  Bob.  Dig.  93,  yet  such 
an  instrument  is  not  negotiable  because  not  payable  in  money. 
Collins  V.  Lincolny  11  Vt.  268;  1  Dan.  Neg.  Inst.  42. 

The  instrument  declared  upon  was  not  even  a  promise  to  pay  a 
given  sum  in  specific  articles,  but  only  to  pay  *^  one  ounce  of  gold.'' 
It  stands  for  consideration  upon  the  question  of  the  sufficiency  of 
the  declaration  under  the  demurrer  thereto,  as  though  it  were  a 
promise  to  pay  one  bushel  of  wheat.  This  suit  is  by  a  purchaser 
from  the  payee.  The  plaintiff  cannot  stand  upon  the  first  count, 
as  the  instrument  declared  upon  is  not  negotiable,  and  no  promise 
by  the  defendant  to  the  plaintiff  is  alleged. 

But  the  plaintiff  relies  mainly  upon  the  new  count,  and  claims 
to  recover  thereon  as  the  assignee  of  a  chose  in  action  upon  the 
special  promise  of  the  maker  to  pay  the  same  to  him. 

The  pleader  sets  out  the  instrument  as  a  promissory  note,  and 
avers  that  the  payee  ''for  a  valuable  consideration  **  to  him  paid 
by  the  plaintiff,  sold  and  transferred  the  note  to  the  plaintiff,  and 
that  the  latter  became  and  is  the  sole  and  absolute  owner  thereof 
of  which  the  defendant  had  notice,  and  ''  in  consideration  of  the 
premises,"  ''specially  promised  the  plaintiff  to  pay ''  to  him  "  the 
contents  of  said  note  according  to  the  tenor  and  effect  of  the  same,'' 
etc. 

If  the  instrument  had  contained  a  promise  to  pay  a  sum  certain 
in  specific  articles,  this  count,  so  far  as  objection  to  it  is  urged  on 
the  ground  of  insufficiency  of  the  averment  of  consideration  for  the 
defendant's  promise,  and  of  the  consideration  from  the  plaintiff  to 
the  original  payee.  King,  would  be  good.  Smilie  v.  Stevens^  41  Vt. 
321;  Moar  v.  Wright,  1  Vt.  57.  But  such  is  not  the  instrument. 
It  is  but  a  promise  to  pay;  that  is,  deliver  a  certam  article  of  mer- 
chandise definite  in  amount  Because  gold  enters  into  the  com- 
position of  money,  we  cannot  assume  that  "  an  ounce  of  gold  "  is 
money;  or  that  it  has  a  fixed  and  unvarying  value.  The  contract 
in  question  lacks  not  only  the  quality  of  negotiabihty,  but  cer- 
tainty and  precision  as  to  the  amount  to  be  paid.  Upon  a  failure 
to  perform  there  would  be  no  definite  specified  sum  due  as  in  case 
ol  a  promissory  note.    The  declaration  is  drawn  upon  the  theory 
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that  the  instrament  was  a  promissory  note  except  in  respect  to  ne- 
gotiability. No  value  is  alleged  in  the  thing  promised.  The 
pleader  claims  to  be  entitled  to  the  valae  of  a  commodity  without 
alleging  it  has  any  value.  It  is  plainly  impossible  to  apply  to  this 
paper  a  form  of  declaration  adapted  solely  to  a  promissory  note. 
Although  it  has  the  form  of  a  promissory  note  it  is  not  such,  and 
cannot  be  treated  as  such  in  pleading.  It  must  be  treated  as  a 
simple  contract  for  the  delivery  of  merchandise.  As  a  declaration 
upon  such  a  contract  it  is  wanting  in  proper  averments  as  to  con- 
sideration as  to  value  and  as  to  breach  and  damages.  Chit.  Pl.^  tit. 
•*  Of  the  Declaration/'  *295  ei  seq. 

Judgment  reversed;  first  and  amended  counts  adjudged  insuf- 
ficient; cause  remanded. 

Judgment  reversed. 

Stowib  v.  Bishop. 

<B8  Vt.  498.) 

Eoidenee  — >  eocpert  opinion — m  to  leaving  Tiaree  unhUehed, 

Whether  leaving  a  home  anhitched  in  a  millVftrd  is  careful  and  prudent  to 

not  the  subject  of  opinion  of  witnesses.* 

ACTION  for  injuries  to  a  horse.     The  opinion  states  the  point. 
The  plaintiff  had  judgment  below. 

H,  JV.  Hix  and  Batchelder  £  Bates^  for  plaintiff. 
0.  E.  Butterfield,  for  defendant. 

Bo  WELL,  J.  [Omitting  other  matters.]  The  question  pro- 
posed to  Faulkner  and  others  as  to  whether  it  was  the  act  of  a 
careful  and  prudent  man  to  leave  the  horse  as  defendant  did,  was 
properly  excluded  as  relating  to  a  matter  not  the  subject  of  expert 
nor  opinion  evidence.  It  was  not  a  question  of  science,  art  or 
skill;  nor  were  the  attendant  facts  and  circumstances  of  such  a 
character  as  to  render  them  incapable  of  being  presented  by  the 
observer  with  their  proper  force  to  the  referee  so  as  to  enable  him 
to  draw  a  correct  and  an  intelligent  conclusion  therefrom  without 

*  See  BaOroad  Co.  ▼.  Shtdtz  (48  Ohio  St.  270),  54  Am.  Rep.  805;  Clinton  v. 
Boot  (58  Mich.  182),  55  Am.  Rep. 
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the  aid  of  the  opinion  of  the  witnesses;  but  the  sabject  was  one 

within  the  common  knowledge  and  experience  of  all  men  moying 

in  the  ordinary  walks  of  every-day  life,  in  which  case  there  is  no 

room  for  expert  testimony,  and  it  ought  not  to  be  allowed,  it  is  for 

the  trier  to  draw  the  inference.    New  England  Olaas  Co.  y.  Lovell, 

7  Gush.  319;  Milwaukee  £  St.  Paul  R.  Co.  y.  Kellogg,  94  XT.  S. 

469.     Thus,  in  an  action  for  negligently  setting  fires  that  were 

communicated  to  plaintiff's  land,  the  opinion  of  witnesses  who  saw 

the  fires  was  held  inadmissible  as  to  the  suitableness  of  the  day  for 

setting  fires.     Fraaer  y.  Tupper,  29  Vt.  409.     So  in  case  for  oyer- 

loading  and  oyertasking  plaintiff's  horse,  witnesses  familiar  with 

the  facts  were  not  allowed  to  giye  their  opinion  us  to  whether  the 

horse  was  unreasonably  loaded,  and  as  to  what  would  haye  been  a 

reasonable  load.     Oakes  y.  Weston,  45  Vt.  430.    Nor  can  an  expert 

be  asked  whether  the  time  a  railroad  train  stopped  was  sufficient 

for  a  passenger  to  get  off  {Keller  y.  Railroad  Co.,  2  Abb.  [N.  T.  ] 

App.  Dec.  480);  nor  whether  it  was  prudent  to  blow  a  whistle  at  a 

particular  time  (Hittr.  Railroad  Co.,  55  Me.  438);  nor  whether 

plaintiff  could  have  been  injured  in  oiling  a  certain  part  of  the 

machinery  of  a  steam-engine  if  he  had  not  been  careless  {Buxtoti 

y.  Somerset  Potter^  Works,  121  Mass.  446);  nor  whether  placing 

wet  stayes  on  the  outside  of  an  arch  with  fire  in  it  was  a  safe  and 

prudent  way  to  dry  them  (  White  y.  Ballou,  8  Allen,  408);  nor  can  a 

witness  familiar  with  a  bridge  be  asked  whether  it  was  safe.  Oraine 

V.  NorthjUld,  33  Vt.  124. 

^^        Judgment  affirmed 


Best  y.  Flint. 

« 

(68yt.648.) 

Baie  —  implied  WKranty. 

On  a  sale  of  hogs,  known  bj  the  seller  to  be  intended  for  the  market,  and  with 
no  opportanity  for  ins|)ection,  there  is  an  implied  warranty  of  fitness. 

4  SSUMPSIT.     The  opinion  states  the  case.    The  plaintiff  had 
^     judgment  below. 

Oeo.  W.  Wing,  for  defendants. 
Cordon  A  Gary,  for  plaintiff. 
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Walkbb,  J.  The  plaintiff  contenda  that  the  doctrine  of  caveat 
emptor  is  applicable  to  the  sale  disclosed  by  this  case,  and  that 
^hen  the  defendants  ascertained  at  Bandolph^  to  which  place  the 
car  had  been  shipped,  that  the  hogs  f  nmished  by  the  plaintiff  were 
not  marketable  and  snch  as  they  had  contracted  with  him  for,  it 
was  their  duty  either  to  have  returned  the  hogs  to  the  plaintiff,  or 
have  offered  to  return  them,  with  notice  of  their  rejection  of  the 
same,  to  enable  them  to  recover  damages  or  to  make  any  defense 
on  account  of  the  inferior  quality  of  the  hogs;  and  that  as  they 
neglected  so  to  do  and  accepted  and  disposed  of  the  hogs,  they  can- 
not  now  in  this  action  recoup  any  damage  they  may  have  suffered 
by  reason  of  the  hogs  not  being  of  the  quality  which  they  con- 
tracted for. 

There  is  no  doubt  but  that  the  rule  of  caveat  emptor  is  applicable, 
so  far  as  quality  is  concerned,  in  the  absence  of  fraud,  to  sales  of 
ascertained,  specific  chattels  which  the  purchaser  has  inspected; 
but  where  the  contract  iB  to  supply  a  certain  kind  and  quality  of 
chattels  for  a  patticular  purpose  known  to  the  vendor,  which  the 
vendee  has  no  opportunity  to  examine  before  delivery,  there  is 
usually  an  implied  warranty  that  the  chattels  supplied  shall  be 
reasonably  fit  for  the  special  purpose  intended  by  the  vendee.  1 
Chit.  Cont.  634;  2  Benj.  Sales,  §  966. 

The  plaintiff's  contention  is  sound,  if  no  warranty  is  implied 
from  the  nature  and  circumstances  of  the  sale  that  the  hogs  sup* 
plied  should  be  marketable.  The  case  shows  that  the  defendant 
Flint  contracted  with  the  plaintiff  for  nine  hogs  without  any  op- 
portunity of  inspecting  them,  to  be  supplied  and  furnished  to  the 
defendants  to  fill  up  their  car,  then  standing  at  the  depot  in  Mont- 
pelier,  with  hogs  for  shipment  to  and  sale  by  the  defendants  in 
market,  to  be  delivered  by  the  plaintiff  in  the  defendant's  car  by  a 
certain  time  on  the  day  the  contract  was  made,  for  which  the  de- 
fendants were  to  pay  eight  cents  per  pound,  the  then  highest  and 
ruling  price  for  prime  marketable  hogs.  The  plaintiff  was  then 
engaged  in  the  business  of  buying  hogs  for  market  and  was  aware 
of  the  price  paid  for  prime  marketable  pork;  and  when  he  con- 
tracted to  supply  the  hogs  he  had  full  knowledge  that  the  defend- 
ants, who  were  also  engaged  in  the  business  of  buying  hogs  for 
market,  purchased  the  hogs  in  question  for  sale  in  market;  and 
from  his  knowledge  of  the  business  the  plaintiff  must  have  known 
what  quality  of  hogs  were  marketable.     He  must  also  have  known 
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that  Flint  understood  he  was  buying  and  paying  the  price  for 
prime  marketable  hogs  and  that  he  did  not  intend  to  bny  an  in«- 
ferior  quality^  and  that  he  relied  upon  the  plaintiff's  judgment  to 
select  and  supply  the  defendants  with  nine  marketable  hogs.  It 
was  not  a  sale  of  nine  definite  or  specific  hogs  which  the  plaintiff 
had  in  his  possession  which  the  defendant  Flint  inspected  or  could 
have  inspected.  Six  of  the  hogs  were  purchased  by  the  plaintiff 
after  the  contract  was  made,  and  with  the  three  which  he  had  pur- 
chased the  morning  of  the  sale^  made  the  nine  that  were  delivered 
to  the  defendants.  It  was  a  sale  of  nine  marketable  hogs  to  be 
selected  and  supplied  for  a  particular  purpose  of  which  the  plaintiff 
then  had  full  knowledge  as  well  as  of  the  quality  required  for  the 
purpose;  and  one  in  which  the  defend€uits  relied  on  the  judgment 
of  the  plaintiff  to  select  and  supply  hogs  suitable  for  the  purpose 
for  which  they  were  intended.  It  was  a  sale  in  which  there  was  an 
implied  warranty  that  the  hogs  furnished  should  be  applicable  to 
the  use  intended. 

The  rule  of  law  applicable  to  such  a  sale  is  laid  down  in  1  Chit 
Gont.  41 7,  and  in  2  Benj.  Sales,  §  998,  as  follows:  '' Where  a  buyer 
buys  a  specific  article  the  rule  caveat  emptor  applies,  but  where  the 
buyer  orders  goods  to  be  supplied  and  trusts  to  the  judgment  of  the 
seller  to  select  the  goods  which  shall  be  applicable  to  the  purpose  for 
which  they  are  intended,  which  is  known  to  both  the  parties,  there 
is  an  implied  warranty  that  they  are  fit  for  that  purpose." 

It  is  also  held  that  where  there  is  a  contract  to  supply  chattels  of 
a  particular  description,  and  the  buyer  has  not  had  an  opportunity 
to  inspect  them  before  delivery,  the  chattels  must  not  only  in  fact 
answer  the  description,  but  must  also  be  merchantable  under  that 
description. 

In  Beah  v.  Olmetead,  24  Yt.  114;  s.  c,  58  Am.  Dec.  150, 
it  was  held  that  where  an  article  is  bought  for  a  particular  purpose 
and  the  vendor  knows  that  the  vendee  would  not  buy  an  inferior 
article,  the  sale  of  the  article  for  the  particular  purpose  ordinarily 
implies  a  warranty  that  it  is  fit  for  the  use  intended.  This  doctrine 
is  particularly  applicable  where  the  vendee  has  no  opportunity  to 
inspect  the  article  before  delivery. 

These  principles  are  fully  supported  by  numerous  authorities, 
and  inculcate,  in  neighborhood  and  commercial  dealings,  sound 
maxims  of  morality,  from  which  no  honest  man  will  seek  exemp- 
tion. 
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We  think  that  in  the  sale  of  the  hogs  in  question,  under  the  cir- 
cumstances shown,  there  was  an  implied  warranty  that  the  hogs 
should  be  marketable.  i 

The  case  finds  that  the  hogs  were  not  marketable  nor  such  as  the 
defendant  contracted  for.  There  was  then  a  breach  of  the  implied 
warranty  as  to  the  quality  of  the  hogs. 

The  law  is  well  settled  thifct  where  th^re  is  an  express  or  implied 
warranty  in  the  sale  of  goods,  it  is  not  necessary  that  the  vendee 
should  return,  or  offer  to  return  them,  to  enable  him  to  recover  or 
recoup  the  damages  which  he  has  sustained  by  a  breach  of  the  war- 
ranty. And  the  defendant  in  this  action  of  the  plaintiff  against 
them  for  the  purchase*price  of  the  hogs  may  show  the  breach  of 
warranty  in  diminution  of  the  price  or  reduction  of  damages.  2 
Benj.  Sales,  §§  1348,  1352,  1354;  1  Chit.  Cont.  G49,  651 ;  2  Smith 
Lead.  Gas.  25,  26;  Waring  y.  Masen,  18  Wend.  425;  West  y.  Cutting, 
19  Yt.  536,  Judgment  reversed  and  cause  remanded. 


WlUTHBBHBAD  Y.    SXODDABD. 

(56  Vt.  OS.) 
WiU — nested  and  contingent  estates, 

A  testator  gare  his  entire  estate  in  trust  for  his  danghter.  The  tmstees  were 
directed  to  apply  the  whole  income,  if  necessary,  to  her  support  and  mainte- 
nance, and  when  she  became  eighteen  or  was  married,  they  could  deliver  to 
her  the  whole  estate  or  not,  in  their  discretion.  In  case  she  died  before 
eighteen  the  estate  was  otherwise  disposed  of.  She  neyer  married  and  died 
at  twenty-three,  the  trustees  still  holding  the  fund.  ^<^,  that  she  took  a 
vested  estate  at  eighteen,  at  least,  and  that  it  passed  to  her  devisees. 

A  PPEAL  from  probate.     The  opinion  states  the  case* 

Jas.  Jf.  Tyler  and  Martin  d  JEddy,  for  pluntifEl 

Hashins  <&  Stoddard^  for  defendant. 

BowELL,  J.  Alanson  E.  Weatherhead  died  testate  in  1862,  leav- 
ing only  one  child  surviving  him,  Phcebe  Mary  Hope  Weatherhead, 
then  aboafc  two  years  old.  His  will  was  duly  probated,  and  the 
third  clause  of  it  reads  as  follows: 
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''  I  give  and  bequeath  all  my  estate,  real  and  personal,  to  Galusha 
Weatherhead,  Marcus  Weatherhead,  and  Lysander  W.  Howe,  to  be 
held  by  them  in  trust  for  my  daughter  and  only  child,  Phcsbe  Mary 
Hope  Weatherhead;  and  I  hereby  direct  the  trustees  above  men- 
tioned to  apply  from  time  to  time  such  portion,  or  if  necessary  the 
whole,  of  the  income  from  said  trust  estate  toward  the  support, 
maintenance,  and  education  of  the  said  Phoebe  Mary  Hope  Weath- 
erhead; and  when  she  shall  arrive  at  the  age  of  eighteen  years,  or 
in  case  she  shall  marry  before  arriving  at  the  age  aforesaid,  then  in 
either  case  the  said  trustees  shall  pay  over  to  the  said  Phoebe  Mary 
Hope  Weatherhead  the  whole  of  said  trust  estate,  or  such  portion 
thereof  as  in  their  judgment  and  discretion  shall  seem  most  for 
the  benefit  and  advantage  of  the  said  Phoebe,  and  I  leave  this  mat- 
ter to  the  best  judgment  and  discretion  of  the  aforesaid  trustees." 

By  the  fourth  clause  of  his  will,  in  case  the  said  Phoebe  died  be- 
fore eighteen,  the  testator  disposed  of  all  his  estate  by  divers  be- 
quests over. 

The  said  Phoebe  was  never  married,  and  died  testate  at  about  the 
age  of  twenty-three.  Her  will  was  duly  probated,  whereby,  after 
one  or  two  small  specific  legacies,  she  gave  the  use  of  the  residue 
of  her  estate  to  Oertrude  A.  Lynde,  now  Mrs.  Hunt,  for  life,  with 
remainder  over. 

Said  trustees  retained  in  their  hands  all  of  said  estate,  paying 
therefrom  only  what  was  necessary  for  the  support  and  education 
of  the  said  Phoebe,  and  never  paid  the  same  over  to  her  after  she 
became  eighteen,  acting  in  withholding  it  according  to  their  best 
judgment  and  discretion,  and  as  they  deemed  most  for  her  benefit 
and  advantage,  and  she  never  demanded  it  of  them. 

The  plaintiff  claims  that  by  the  terms  of  the  will  the  taking  of  a 
vested  interest  in  her  father's  estate  by  the  said  Phoebe  was  made 
to  depend  upon  the  judgment  and  discretion  of  the  trustees, 
and  as  their  judgment  and  discretion  were  never  exercised 
in  her  favor  by  paying  over  the  estate  to  her,  that  she  never  took 
a  vested  interest  therein;  while  the  defendant  claims  that  she  took 
a  vested  interest  therein  on  the  death  of  her  father,  subject  to  be 
defeated  only  by  her  death  before  eighteen,  and  that  on  becoming 
eighteen  the  estate  became  hers  absolutely,  and  would  have  de- 
scended to  her  heirs  had  she  died  intestate,  and  that  if  it  did  not 
vest  in  her  at  least  at  eighteen,  then  there  was  no  testamentary  dis- 
position of  it  after  that,  and  so  she  took  it  by  inheritance. 
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This  last  contention  is  not  soand;  for  tKere  was  at  all  events  a 
discretionary  trast,  liable  to  be  executed  in  favor  of  the  said  Phodbe 
by  paying  the  fund  over  to  her  at  any  time  after  she  became  eight- 
een,  and  hence  there  was  a  testamentary  disposition,  operative  as 
long  as  she  lived  with  the  trust  unexecuted;  for  the  legal  estate, 
which  vested  in  the  trustees  by  the  will,  would  continue  in  them 
as  long  as  the  purposes  of  the  trust  required  it.  Bailey,  J.,  in 
Doe  V.  NichoUs,  1  B.  ft  C.  336. 

This  brings  us  to  the  single  question  whether  the  said  Phoebe 
ever  took  interest  in  this  estate. 

The  proposition  is  deducible  from  the  authorities,  especially  from 
the  more  recent  English  authorities,  that  no  estate  will  be  held 
contingent  unless  very  decided  terms  of  contingency  are  used  in  the 
will,  or  it  is  necessary  to  hold  the  same  contingent  in  order  to  carry 
out  the  other  provisions  or  implications  of  the  will.  2  Bedl 
Wills,  627. 

If  the  testator  had  stopped  with  directing  the  trustees  to  pay 
over  the  estate  to  his  daughter  on  arriving  at  eighteen  or  marrying, 
it  is  dear  on  all  the  authorities  that  the  legacy  would  have  vested 
on  the  happening  of  either  of  those  events  If  not  before;  and  so  it 
comes  to  this,  whether  the  discretionary  clause  makes  any  differ- 
ence. We  think  it  does  not,  both  on  the  construction  of  the  will, 
and  on  authority* 

When  a  man  sits  down  to  dispose  of  his  property  by  will,  it  is 
fair  to  presume  that  he  does  not  intend  to  die  intestate  nor  become 
intestate  after  death,  and  so  courts  lean  against  intestacy.  Now 
here  the  testator  made  no  bequest  over  except  in  the  single  event 
of  his  daughter's  dying  before  eighteen.  If  then  she  did  not  take 
a  vested  interest  at  least  at  eighteen,  the  testator  became  intestate 
at  her  death,  and  his  estate  is  left  to  be  distributed  by  law;  for  it 
would  be  absurd  to  read  this  will  as  giving  bequests  over  in  case  his 
daughter  died  after  eighteen,  as  she  did.  Then  again  the  very  fact 
that  he  made  no  disposition  over  in  case  she  died  after  eighteen,  is 
a  circumstance  of  no  little  weight  to  show  that  he  intended  his  es- 
tate to  vest  in  her  at  all  events  on  her  becoming  eighteen.  2  Bedf « 
Wills,  606.  In  England  a  gift  over  in  one  event  is  generally  re- 
garded as  favoring  vesting  in  all  other  events  on  the  ground  that 
the  gift  over  being  made  to  depend  upon  particular  events  the  pre- 
sumption is  that  in  every  other  event  the  estate  was  intended  to  re- 
main in  the  first  taker.     But  we  think,  as  said  by  Judge  Redfield, 
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that  this  form  of  argament  is  more  forcible  wheu  there  is  no  dis- 
position'Over^  for  then  it  may  well  be  said  that  the  testator  intended 
the  estate  to  vest  in  the  last  donee  named. 

The  trustees  were  the  brothers  and  a  brother-in-law  of  the  testa- 
tor. He  made  them  his  execators,  and  reposing  confidence  in  them 
was  willing  to  leave  it  to  them  as  trustees  to  say  when  and  to  what 
extent  his  daughter  after  becoming  eighteen  or  marrying  should  be 
permitted  to  come  into  the  actual  possession  and  enjoyment  of  his 
estate;  but  we  do  not  think  he  intended  to  leave  it  to  them  to  say 
whether  she  should  ever  have  it  at  all  or  not  in  interest.  He  had 
willed  it  "  in  trust  for  her/'  and  the  discretionary  clause,  treat- 
ing it  as  valid,  but  as  to  which  see  Oray  Perp.,  §  120,  was  inserted 
for  her  supposed  benefit,  and  more  by  way  of  giving  directions  to 
the  trustees  as  to  the  time  and  manner  of  payment  than  as  import- 
ing condition  or  contingency.  And  this  idea  of  a  trust  is  import- 
ant and  well-nigh  decisive  of  the  case.  The  remarks  of  Lord  Jus- 
tice Turner  on  this  subject  in  Oddie  v.  Browfij  4  DeG.  ft  J.  179, 
193,  are  exceedingly  pertinent.  He  says:  ''When  as  in  this  case, 
funds  are  given  to  trustees  to  be  held  by  them  upon  trusts,  direc- 
tions must  of  course  be  given  them  as  to  the  time  and  manner  in 
which  they  are  to  deal  with  the  funds  in  favor  of  the  persons  for 
whose  benefit  they  are  intended.  Words  therefore  that  in  other 
cases  might  import  condition  or  contingency  may  in  such  cases  be 
used  for  a  wholly  different  purpose,  namely,  for  the  purpose  of  con- 
veying the  necessary  directions  to  the  trustees.  The  court  there- 
fore in  such  cases  looks  I  apprehend  more  to  the  substance  of  the 
gift  than  to  the  words  in  which  it  is  expressed.  It  considers  for 
whose  benefit  it  was  made,  who  were  intended  to  be  the  cestuis 
que  trust. ^*  And  the  same  idea  is  brought  out  by  Lord  Cotte^t- 
HAM  in  Saunders  v.  Vautier^  1  Or.  ft  Ph.  240,  where  he  says:  "It 
is  argued  that  the  testator's  great-nephew  does  not  take  a  vested 
interest  in  the  East  India  stock  before  his  age  of  twenty-five,  be- 
cause there  is  no  gift  but  in  the  direction  to  transfer  the  stock  to 
him  at  that  age.  But  is  that  so  ?  There  is  an  immediate  gift  of 
the  stock;  it  is  to  be  separated  from  the  estate  and  Tested  in  trus- 
tees; and  the  question  is  whether  the  great-nephew  is  not  the  cestui 
que  trust  of  the  stock.  It  is  immaterial  that  these  trustees  are  also 
executors;  they  hold  the  stock  as  trustees,  and  the  trust  is,  to  ac- 
cumlate  the  income  till  the  great-nephew  attains  twenty-five,  and 
then  to  transfer  the  stock  and  the  accumulated  interest  to  him. 
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There  is  no  gift  over,  and  the  stock  either  belongs  to  the  great- 
nephew  or  will  fall  into  the  residue  in  the  event  of  his  dying  under 
twenty-five.  I  am  clearly  of  opinion  that  he  is  entitled  to  it."  It 
is  not  enough  to  say  that  the  Court  of  Chancery  would  not  have 
controlled  the  judgment  and  discretion  of  these  trustees  further 
than  to  have  compelled  an  honest  exercise  thereof^  according  to 
Bacon  v.  Bacon^  55  Vt.  243;  Sharon  y.  Simons,  30  Vt.  4kbS;  French 
y.  Davidson,  3  Mad.  396,  and  Walker  y.  Walker,  5  Mad.  424;  for 
that  is  quite  another  question  from  saying  whether  this  legacy  vested 
and  is  not  at  all  determinative  of  it,  for  the  legacy  might  have 
vested  and  yet  the  legatee  not  have  been  entitled  to  the  possession 
and  full  enjoyment  of  it. 

We  have  carefully  examined  all  the  cases  cited  in  argument  and 
many  others,  but  shall  not  attempt  to  review  them  all.  The  first 
case  to  which  we  desire  to  call  attention  is  Churchill  v  Ladt/ 
Speahe,  1  Vern.  261,  which  was  this:  Prideaux,  plaintiff's  grand- 
father bequeathed  to  his  wife  a  mortgage  of  £1,000,  desiring  her  to 
give  £500  of  it  to  the  plaintiff,  *'  but  for  the  time  and  manner  of 
doing  it"  he  left  'Mt  freely  to  herself,  and  as  she  shall  see  it  best 
for  her."  The  testator  died  about  1664,  the  plaintiff  then  being 
about  nine  years  old.  Mrs.  Prideaux,  plaintiff's  grandmother, 
lived  till  1683,  when  she  died,  making  the  Lady  Speake  her  execu- 
trix, having  paid  no  part  of  the  £500,  neither  was  the  same  in  all 
that  time  so  much  as  demanded  of  her.  Plaintifl^'s  bill  was,  t6  have 
this  legacy  of  £500  paid  to  her  with  interest;  aiid  the  lord  keeper^ 
notwithstanding  there  was  no  demand  proved  and  though  the  tes- 
tator left  the  time  and  manner  of  paying  to  his  wife,  decreed  th(> 
£500  with  interest  from  the  death  of  the  testator,  being  near  twenty 
years.  A  note  to  the  case  says  that  the  court  was  fully  satisfied 
that  the  nature  of  the  case  was  a  trust  in  the  grandmother  for  tlie 
plaintiff. 

In  Hontfs  Executors  v.  Van  Schaick,  20  Wend.  564,  the  testator 
gave  $6,000  to  each  of  his  grandchildren  who  should  be  living  at 
the  time  of  his  death,  to  be  paid  to  them  respectively  on  attaining 
the  age  of  twenty-one  or  marrying,  such  payments  however  not  to 
be  made  without  the  approbation  of  the  parents  of  such  grandchil- 
dren expressed  in  writing,  and  it  was  held  that  the  legatees  severally 
took  a  vested  interest  immediately  on  the  death  of  the  testator. 
Mr.  Justice  Broksok,  speaking  for  the  court,  said  if  the  testator 
had  stopped  after  directing  the  legatees  to  be  paid  on  attaining 
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twenty-one  or  marrying,  the  legacies  would  clearly  have  been  vesstod. 
and  that  the  clause  requiring  the  approbation  of  the  parents  made 
no  difference,  that  it  provided  for  only  a  future  postponement  of 
the  time  of  payment,  that  the  gift  was  still  absolute,  and  referred 
to  Churchill  t.  Lady  Speaker  1  Yern.  251,  as  authority.  It  is  true 
that  case  is  a  little  different  from  this,  for  there  the  gift  was  directly 
to  the  legatee,  while  here  it  is  contained  in  the  direction  to  pay; 
but  y ice-Chancellor  Wigram  says  that  the  court  never  intended 
to  decide  that  the  gift  of  a  legacy  under  the  form  of  a  direction  to 
pay  at  a  future  time  or  on  a  given  event,  was  less  favorable  to  vest- 
ing than  a  simple  and  direct  gift  of  a  legacy  at  a  like  future  time 
or  on  a  like  event,  but  has  intended  only  to  assimilate  those  cases 
to  each  other,  and  to  distinguish  both  from  the  class  of  cases  in 
which  there  has  been  a  gift  of  a  legacy  and  also  a  direction  to  pay 
at  a  future  definite  time  distinct  from  the  gift.  Leeming  v.  Sher- 
ratty  2  Hare,  14,  18. 

MillarcTs  Appeal,  87  Penn.  St  457,  is  much  in  point.  There  the 
testator  willed  to  his  executrix  $30,000  in  trust,  to  be  put  at 
interest,  and  to  pay  over  the  interest  from  time  to  time  when  and 
as  received  unto  his  nephew,  Joseph  M.  Millard;  and  m  caae  the 
said  Joseph  should  be  sober  and  industrious  in  his  habits,  the  exec- 
utrix was  authorized  ''to  pay  over  to  him  from  time  to  time  such 
portions  of  the  principal  as  she  in  her  judgment  shall  deem  right 
and  proper,  or  she  may  at  any  time  she  may  deem  it  right  and 
proper  pay  over  to  him  the  whole  of  the  said  130,000.''  In  the 
exercise  of  the  discretion  thus  conferred  upon  her,  the  executrix 
had  paid  to  him  a  little  more  than  $4,000  of  the  principal  when 
he  died,  leaving  a  widow,  the  appellant,  and  one  daughter,  Mar- 
garet Blanche  Millard,  and  this  appeal  was  taken  from  a  decree 
dismissing  exceptions  filed  to  the  executrix's  final  account  as  trua- 
tee  of  the  fund,  on  the  ground  that  she  had  not  therein  charged 
herself  with  the  balance  of  the  principal  in  her  hands,  and  it  was 
held  that  the  legacy  vested.  The  court  said  that  plainly  the  testa- 
tor intended  to  give  the  entire  beneficial  interest  to  his  nephew, 
and  that  the  discretionary  clause  in  nowise  affected  the  question  of 
inteat,  but  was  designed  to  provide  for  the  nephew  and  at  the 
same  time  to  prevent  the  fund  from  being  wasted  through  idleness 
or  intemperance;  that  as  the  condition  on  which  the  principal  was 
to  be  paid  had  become  impossible  of  performance  by  the  death  of 
the  nephew,  and  as  the  trustee  could  not  keep  the  money,  and 
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there  was  no  gift  oyer,  and  it  did  not  pass  under  the  residuary 
clause^  either  the  testator  died  intestate  as  to  this  fund  or  it  must 
goto  the  personal  representative  of  the  nephew;  that  the  court 
legarded  the  question  as  free  from  doubt,  but  said  if  it  did  not,  it 
would  feel  bound  to  apply  the  rule  favoring  vested  rather  than 
contingent  estates,  primary  rather  than  secondary  intent.  The 
court  indeed  laid  stress  on  the  fact  that  thei'e  was  an  absolute  gift 
of  the  income,  and  said  that  a  gift  of  the  income  of  a  fund  without 
limitation  as  to  time  was  a  gift  in  perpetuity  and  caiTied  the  fund 
itself;  and  if  we  were  to  adopt  plaintiff's  theory  as  to  the  non-vest- 
ing of  this  legacy  on  other  grounds,  and  follow  some  recent  and 
very  respectable  English  authorities,  which  we  do  not  find  it  neces- 
sary to  do  in  order  to  sustain  our  judgment,  we  should  have  that 
precise  element  in  this  case,  namely,  a  gift  of  the  income  of  the 
entire  estate  without  limitation  as  to  time.  Thus,  in  Fox  v.  Fox^ 
L«  R.,  19  Eq.  Gas.  286;  d.o.,  11  Eng.  Rep.  836,  there  was  a  discre- 
tionary power  in  the  trustees  to  apply  the  whole  inoome  of  the  fund, 
or  so  much  thereof  as  they  might  from  time  to  time  think  proper, 
for  the  maintenance  and  education  of  the  legatees  until  their  shares 
became  payable,  which  was  at  twenty-one,  and  the  question  was 
whether  there  was  a  gift  of  the  whole  income,  within  the  rule  laid 
down  in  Watson  v.  Hayes,  5  My.  ft  Cr.  125,  and  other  cases,  that 
s  legacy  which  upon  the  terms  of  the  gift  would;  be  con thigeat ^  on 
the  legatee's  attaining  a  certain  age,  may  become  vested  by  a  gift 
of  the  interest  in  the  meantime,  whether  directly  or  in  the  form  of 
maintenance,  provided  it  be  the  whole  interest,  and  it  was  held  on 
the  authority  of  Harrison  v.  Orimtoood,  12  Beav.  192,  that  it  was 
a  gift  of  the  whole  income,  followed  by  a  discretion  to  apply  less 
than  the  whole,  and  consequently  that  the  legacy  vested,  ''and  not 
the  less  so  because  there  was  a  discretion  conferred  on  the  trustees 
to  apply  less  than  the  whole  income  for  that  purpose."  ' 

So  in  Boused sFsiais,  9  Hare,  649,  there  was  a  gift  of  a  legacy  in 
trust,  to  apply  so  much  of  the  interest  thereof  as  the  trustees 
should  think  proper  in  the  maintenance  of  the  testator's  grandson 
until  twenty-one,  and  then  to  pay  the  whole  interest  to  him  for 
life,  and  on  his  death,  to  stand  possessed  of  the  legacy  and  interest 
and  all  accumulations  in  trust  for  his  children,  with  remainder 
over  in  default  of  children,  and  it  was  held  that  the  provision  for 
maintenance  of  the  grandson  during  minority  out  of  the  interest 
showed  that  the  interest  was  intended  for  him;  that  the  legacy 
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Tested  in  interest  though  not  in  possession  before  he  became 
twenty-one;  and  that  he  was  entitled  to  the  interest  that  accraed 
during  his  minority  and  was  not  applied  in  his  maintenance;  and 
Wynch  t.  Wynch,  1  Cox  Ch.  433,  was  regarded  as  strong  authority 
on  the  point.  There  a  father  gave  legacies  to  his  daughters,  paya- 
ble at  twenty-one  or  marriage,  but  he  made  provision  for  their 
maintenance  in  the  meantime  out  of  another  fund,  and  it  was  held 
t&at  the  legacies  did  not  carry  interest  till  the  time  of  payment; 
but  the  master  of  the  rolls  said  if  maintenance  had  been  payable 
out  of  the  interest  of  the  legacies  he  should  have  thought  the 
daughters  entitled  to  what  they  claimed. 

None  of  the  cases  referred  to  by  the  plaintiff  are  at  all  in  con* 
flict  with  the  views  herj9  expressed. 

In  Pink  t.  DeThuisey,  2  Mad.  157,  the  executor  was  directed  to 
give  the  legatee  the  principal  of  the  legacy  '^  only  in  case  of  an 
establishment  or  acquisition  for  him  which  seems  advantageous  to 
my  executor,  this  disposition  being  an  essential  condition  of  the 
legacy  I  make  to  the  said ''  legatee,  and  it  was  held,  taking  the 
whole  will  together,  that  as  to  the  principal  of  the  legacy  the 
intention  was  to  give  it  on  condition  and  not  absolutely. 

In  Malcamb  v.  O* Cailaghan^^  Mad.  349,  the  testator  gave  £2,000 
to  his  two  daughters,  to  be  paid  on  marriage  with  consent  of  his 
executors,  and  if  either  died  before  twenty-five  or  marriage  with 
consent,  her  legacy  went  to  the  other.  One  married  before  twenty- 
five  without  consent,  and  it  was  held  that  the  intent  was  clear  to 
make  marriage  with  consent  a  condition  precedent,  and  that  there 
being  no  bequest  over,  the  condition  must  be  complied  with  in 
order  to  entitle  her  to  claim  the  legacy.  Atkins  v.  Hiecocks,  1 
Atk.  500,  is  to  the  same  effect. 

Judgment  affirmed  and  ordered  to  be  certified  to  the  Probate 
Court 

Judgment  affirmed 
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TUNSTALL  V.    GhRISTIAV. 
((80  V».  L) 

Eaaement  —  mipport  of  tad. 

An  owner  of  land  has  no  right  to  support  for  his  buildings  from  the  soil  of 

an  adjoining  ovnier. 

ACTION  for  injunefcion.     The  opinion  shows  the  case.    The' 
injunction  was  granted  below. 

Sean  S  Kean  and  A,  A.  Tanatall,  for  appellants. 
Chriatian  dt  OhtUtian^  for  appellees. 

Lbwis,  p.  The  questions  to  be  determined  are>  first,  whether 
the  appellees  have  acquired,  by  prescription,  the  right  to  lateral 
support  for  their  building  from  the  adjoining  soil  of  the  appel- 
lants; and  if  not,  then  second,  whether  such  right  has  been  acquired 
by  implication, 

1.  It  is  well  settled  that  the  right  to  support  for  land  from  the 
adjacent  and  subjacent  soil  is  a  natural  right,  analogous  to  the 
flow  of  a  natural  river  or  of  air.  It  stands  on  natural  justice,  and 
is  not  dependent  upon  grant;  and  for  an  invasion  of  the  right  an 
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action  is  maintainable  without  proof  of  negligence.  But  the  right 
is  confined  to  the  soil  in  its  natural  condition.  It  does  not  extend 
to  building  or  other  artificial  buirdens  thereon,  increasing  the  down- 
ward and  lateral  pressure.  And  therefore  if  one  by  digging  in  his 
own  soil  occasions  damage  to  the  building  of  the  adjoining  owner, 
he  is  not  liable  therefor  in  an  action  by  the  latter,  provided  he  htis 
used  due  care  and  caution,  and  the  plaintiff  has  not  acquired  the 
right  to  support  in  some  mode  recognized  by  law.  2  KoUe  Abr. 
564;  Stevenson  v.  Wallace;  27  (Jratt.  77;  Thurston  y-.  Hancock^  1:4 
Mass.  220;  s.  c,  7  Am.  Dec.  62;  Oilmore  y.  Driscoll,  122  Mass. 
199;  s.  c,  23  Am.  Bep.  312;  Transportation  Co.  t.  Chicago,  99 
U.  S.  635;  Pentony.  Holland y  11  Johns.  9*^;  Radcliff's  Ea^rs^. 
Mayor,  etc.,  4  N.  Y.  195;  6.  c,  53  Am.  Dec.  357;  Charless  v. 
Rankin,  22  Mo.  567;  s.  c,  66  Am.  Dec.  642. 

The  right  to  support  tot  artificial  burdens  on  land  is  an  ease- 
ment, and  can  be  acquired  only  by  grant,  express  or  implied. 
According  to  the  English  decisions  this  right,  which  is  treated  as 
analogous  to  the  right  to  light  and  air,  may  be  acquired  by  pre- 
scription. In  other  words,  a  grant  is  presumed  from  lapse  of  time 
and  accompanying  facts.  StanseU  t.  Jollard,  1  Selw.  N.  P.  445; 
Humphries  v.  Brogden,  12  Q.  B.  749;  Dalton  y.  Angus,  6  App. 
Cas.  740;  s.  c,  34  Eng.  Eep.  742. 

^  }3ut  the  Eiaglisb  doctrine  of  '^  ancient  lights  '^  has  been  repu- 
diated by  the  American  courts  as  irreconcilable  with  principle,  and 
not  adapted  to  the  rapid  physical  development  of  the  countr;-, 
especially  in  cities  and  towns.  '^  And  in  this,''  says  Washburn  in 
his  work  on  Easement,  '^  is  witnessed  another  illustration  of  the 
influence  of  those  silent  agencies  which  are  constantly  at  work  in 
a  free  community,  in  adapting  aiid  giving  t6rm  and  consistency  to 
the  rules  gf  its  common  law,  to  meet  the  wants  and  conditions  of 
the  body  politic.*'  Ch.  4,  §  6,  p.  17;  see  bX^o  Parker  y.  Foote, 
19  Wend.  308;  Pierre  v.  Fernall  26  Me.  436;  Haver  stick  v.  Sipe, 
33  Penn.  St.  368;  Napier  v.  Bulwinkle,  5  Eich.  (S.  C.)  311;  Keats 
y.Hugo^  115  Mass.  204;  s.  c,  15  Am.  Rep.  80;  Rogers  v.  Sawin, 
10  Gray,  376;  Smith  v.  White,  11  Md.  23;  Powell  v.  Sims,  5  \V. 
Va.  1;  8.  c,  13  Am.  Rep.  629;  Hubbard  v.  Town,  33  Vt.  295. 

In  a  note  to  the  case  of  Stein  v.  Hauck,  5f>  Ind.  65;  s.  c,  2G 
Am.  Rep.  10;  17  Am.  Law  Register  (July,  1878)^  p.  440,  a  learned 
writer  reviews  the  cases,  and  concludes  as  follows:  "In  view  of 
the  course  of  our  decisions  on  this  question,  we  think  it  may  bo 
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reasonably  concluded,  that  notwithstanding  some  early  opinions  to 
the  contrary,  it  cannot  now  be  safely  asserted  that  the  doctrine  of 
a  right  to  light  and  air  by  a  mere  prescriptive  use  prerails  at 
present,  in  a  single  American  State." 

The  same  reasoning  would  seem  to  apply  with  equal  force  to 
the  English  doctrine  of  a  prescriptive  right  to  support  for  build- 
ings. 

It  is  true  that  in  some  of  the  American  cases  are  to  be  found 
dicia  of  the  judges  in  favor  of  the  doctrine.  And  in  Sisvensan  v. 
Wallaee,  27  Oratt.  supra,  there  are  expressions  in  the  opinion  of 
the  court,  founded  on  certain  English  cases,  to  the  same  effect. 
But  the  decision  of  the  question  was  not  necessarily  involved, 
inasmuch  as  the  right  asserted  in  that  case  was  held  to  be  clearly 
implied  from  the  terms  of  a  deed  by  a  common  predecessor  in  title 
of  the  parties. 

The  doctrine  may.  well  enough  apply  to  the  acquisition  of  a  right 
of  way,  or  to  the  use  of  water  and  the  like,  but  it  is  difficult  to  see 
how,  .on  principle,  it  can  be  held  to  apply  to  a  case  like  the  pres- 
ent; for  when  a  man  builds  on  his  own  soil  to  its  extremity  he  sim- 
ply exercises  a  lawful  right  He  does  not  encroach  upon  the  soil 
or  invade  the  rights  of  his  neighbor,  and  consequently  there  is 
nothing  of  which  the  latter  can  complain.  Now,  to  acquire  an 
easement  by  proscription,  it  is  essential  that  the  user  be  not  only 
honest  and  uninterrupted  for  a  number  of  years,  but  open  and  ad- 
verse, and  it  must  be  with  the  acquiescence  of  the  owner  of  the 
servient  tenement.  2  Min.  Insts.  492,  et  seq.  But  how,  under  the 
circumstances  mentioned,  can  there  be  said  to  be  an  adverse  use  of 
another's  property?  Or  how  can  the  acquiescence  of  one  in  an  act 
be  implied  who  has  neither  the  right  nor  the  power  to  prevent  it? 
It  is  true  that  in  order  to  prevent  the  acquisition  of  the  right,  the 
adjoining  owner  might,  by  excavating  in  his  own  soil,  bring  down 
his  neighbor's  building  before  the  right  to  support  could  be  fully 
acquired.  But  such  an  extraordinary  and  unneighborly  act  would 
not  only  involve  labor  and  expense,  but  might  endanger  and  per- 
haps destroy  his  own  house.  And  how  can  a  man  be  reasonably 
required  to  injure  his  own  property  in  order  to  preserve  his  rights 
respecting  it? 

The  doctrine  contended  for  by  the  appellees,  whether  heretofore 
maintained  as  resting  on  an  absolute  rule  of  law,  or  on  the  ordi- 
nary principles  of  prescription,  is  at  variance  with  reason,  and 
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ought  to  bo  rejectecL  It  may  have  been  adapted  to  the  age  iu 
which  it  was  first  annoonoed  in  England,  bat  is  unsoited  to  the 
bailding  of  cities  and  towns  in  a  piogressiTe  ooontry  like  oora  at 
the  present  day. 

Fortunately,  authority  is  not  wanting  in  support  of  these  views. 
The  question  arose  and  was  carefully  considered  in  a  recent  case  by 
the  Supreme  Court  of  Georgia,  in  which  it  was  held  that  the  right 
to  support  for  buildings  can  on  no  principle  known  to  the  law  be 
acquired  by  prescription.  Mitchell  v.  Mayor  of  Rome,  49  Oa.  19; 
8.  c,  15  Am.  Bep.  669.  The  court  said:  '^  Neither  in  the  case  of 
the  window  opening  out  an  another  man's  land,  or  of  a  building 
erected  on  the  dividing  line,  has  the  owner  committed  an  act 
against  which  his  neighbor  can  protest.  He  has  not  touched 
his  property,  or  invaded  any  right,  or  given  any  cause  of  action. 
He  had  a  right  to  use  or  build  on  his  lot  to  the  furthest  limit  of 
his  boundary.  He  had  only  done  this,  and  never  has  had  any  use, 
or  possession,  or  enjoyment  of  any  right,  corporeal  or  incorporeal, 
belonging  to  another,,  to  which  objection  could  in  any  form  be 
made;  and  it  would  therefore  be  a  misfise  as  well  as  an  abuse  of 
the  terms  license,  grant,  and  acquiescence  to  say  that  he  has  ac- 
quired a  right  by  means  thereof  from  the  owner  of  the  adjoining 
lot.  This  was  so  expressly  decided  in  Hoy  v.  SierrM,  2  Watts,  227; 
s.  c,  27  Am.  Dec.  313,  and  in  Richart  v.  8coU,  2  Watts,  460.  The 
grounds  upon  which  these  decisions  are  put  are  precisely  the  same 
as  those  in  the  cases  applicable  to  light  and  air/' 

Similar  views,  though  obUer^  were  expressed  by  Chief  Justice 
Gray,  in  the  later  case  of  Oilmare  v.  Driscott,  122  Mass.  supra. 
See  also  note  to  the  case  of  Thursion  v.  Hancock^  7  Am.  Dec.  62 
ei  seq.  ;  Bennett's  Goddard  Easement,  231  ei  seq. ;  Wood  Nuis., 
ch.  5,  §  202. 

We  are  therefore  of  opinion  that  as  a  prescriptive  right,  the  claim 
of  the  appellees  cannot  be  sustained. 

2.  The  next  question  is  whether  it  can  be  sustained  on  the  theoiy 
of  an  implied  grant. 

The  right  to  support  is  implied  where  houses  are  built  in  common 
by  the  same  owner,  each  needing  the  support  of  the  other,  and  a 
grant  of  one  is  made  without  express  stipulation  to  the  contrary. 
In  such  case  the  owner  is  presumed,  as  against  himself,  to  grant 
the  right  to  support,  and  so  reciprocally  to  reserve  the  right  in  bis 
own  favor.    The  right  is  also  implied  where  property,  consisting  of 
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a  house  and  unimproyed  land,  is  severed  by  sale.  And  the  right  to 
sapporty  thus  granted  and  reserved,  is  transmitted  to  the  saccessors 
in  title  of  the  parties  respectively.  Richards  v.  SosSf  9  Exch.  218; 
Simm^san  v.  WaOaee,  27  Gratt.  88;  Bennett's  Ooddard  Easm.  227. 

But  the  right  is  confined  to  the  condition  of  things  at  the  time 
of  the  grant.  If  therefore  increased  hardens  are  afterward  placed 
upon  the  soil,  as  by  erecting  new  buildings  or  adding  to  those  al- 
ready erected,  and  damage  to  the  bnilding  is  cansed  by  excavations 
in  the  adjoining  soil,  an  action  is  not  maintainable  for  an  injury  if 
it  woold  not  ha.ve  occurred  except  for  the  increased  weight.  Ben- 
nett's Goddard  Easm.  414.  See  generally  on  the  subject  of  ease- 
ments by  implication,  Sanderlin  v.  Baxter,  76  Ya.  299;  s.  c,  44 
Am.  Bep.  165,  and  cases  cited. 

The  application  of  this  principle  is  decisive  of  the  present  case.- 
It  appears  that  the  titles  of  the  parties  were  derived  from  a  com- 
mon grantor,  John  Lynch,  who  in  1820  sold  the  lot  now  owned 
by  the  appellants,  reserving  the  lot  now  owned  by  the  appellees. 
The  last-mentioned  lot  was  soon  afterward,  by  his  will,  devised  to 
his  daughter.  At  the  time  the  property  was  severed  by  sale,  each 
lot  was  occupied  by  alight,  two-story  wooden  building,  the  one  ad- 
joining the  other.  That  on  the  lot  of  the  appellees  having  been 
destroyed  by  fire  in  1863,  was  replaced  by  a  similar  structure,  which 
also  was  afterward  burned.  Soon  thereafter  the  appellees'  present 
building  was  erected,  which  is  a  three-story  brick  building,  and  of 
vastly  greater  weight  and  proportions  than  the  original  wooden 
structure.  Moreover,  in  erecting  the  present  building,  the  original 
excavation  was  greatly  enlarged,  being  extended  back  to  the  ex- 
tremity of  the  lot.  It  appears  that  originally  the  cellar  extended 
back  from  the  front  line  on  Main  street,  only  a  distance  of  some 
sixty  or  seventy  feet,  or  less  than  one-half  the  length  of  the  present 
foundation.  It  further  appears  that  so  much  of  the  destroyed 
building  as  did  not  rest  on  the  stone  walls  at  the  sides  of  the  cellar 
was  supported  by  blocks,  and  that  for  a  distance  of  one-half  or 
more  of  the  length  of  the  present  building  there  was,  before  it  was 
erected,  no  building  (or  at  least  none  that  can  be  definitely  located), 
and  that  consequently,  as  to  that  distance,  there  could  have  been 
no  implied  easement  of  support  from  the  appellees'  soil.  The  evi- 
dence satisfactorily  shows,  that  in  view  of  the  nature  of  the  soil, 
the  proposed  excavation  can  be  made  with  the  exercise  of  reasonable 
skill,  without  danger  of  serious  injury  to  the  appellees'  building. 
Vol.  LVI  —  74 
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And  it  shows  beyoad  reasonable  doabt  that  bat  for  the  moreased 
burdea  upoa  the  soil,  by  the  erection  of  that  building,  the  work 
could  be  accomplished  without  at  all  endangering  the  adjoining 
prc^rty.  This  is  substantially  testified  to  by  the  appellees'  own 
witness,  Forstberg,  a  civil  engineer,  and  to  the  same  eSeet  is  the 
testimony  of  other  witnesses. 

It  is  contended  however  that  the  appellants  are  estopped  from 
denying  the  claim  asserted,  on  the  ground  of  their  implied  acqui- 
escence in  the  erection  of  the  appellees'  building  as  it  is.  But  this 
contention  is  not  well  founded.  The  answer  is  similar  to  what 
has  already  been  said  in  respect  to  the  claim  of  a  right  by  prescrip- 
tion, namely,  that  in  erecting  their  building  the  appellees,  merely 
exercised  a  lawful  right,  not  in  derogation  of  the  appellants'  rights, 
and  were  in  no  way  influenced  or  induced  to  do  so  by  the  latter. 
There  is  no  ground  therefore  upon  which  the  doctrine  of  estoppel 
can  be  applied  to  a  case  like  the  present.. 

But  although  the  implied  right  to  support  haa  thus  been  lost, 
yet  the  appellants  are  bound  to  use  reasonable  care  and  skill  in  the 
prosecution  of  their  work;  and  what  is  such  care  and  skill  is  a 
question  always  to  be  determined  on  the  particular  facts  and  cir- 
jcumstances  of  the  case.  Foley  v.  Wyeih,  2  Allen,  131;  Shafer  y. 
Wilson,  44  Md.  268;  dty  of  Quincy  v.  Jones,  76  111.  342;  s.  c,  M 
Am.  Bep.  243;  McMillan  v.  Staples,  36  Iowa,  532;  Charless  ▼. 
Ranhin,  22  Mo.  566;  s.  c,  66  Am.  Dec.  642. 

There  is  nothing  in  the  record  to  show  that  thus  far  the  appel- 
lants have  not  proceeded  with  reasonable  care  and  a  due  regard  for 
the  rights  of  the  appellees.  It  appears  that  before  commencing 
their  excavation,  they  formally  notified  the  latter,  in  writing,  of 
their  plans  and  intentions,  and  invited  them  to  take  such  steps  as 
they  might  see  fit  to  protect  their  interests.  Whether  it  was  in- 
cumbent  oh  them  to  give  such  notice  is  a  question  not  necessary  to 
be  determined;  but  the  obligation  to  do  so  would  seem  to  be  a 
reasonable  requirement.  In  the  case  of  Lasala  v.  HoUrook,  4 
Paige,  169;  s.  c,  25  Am.  Dec.  524,  Chancellor  Walwobth  said: 
**  From  the  recent  English  decisions  it  appeal's  that  the  party  who 
is  about  to  endanger  the  building  of  his  neighbor,  by  a  reasonable 
improvement  on  his  own  land,  is  bound  to  give  the  owner  of  the 
adjacent  lot  proper  notice  of  the  intended  improvement,  and  to  use 
ordinary  skill  in  conducting  the  same;  and  that  it  is  the  duty  of 
the  latter  to  shore  or  prop  up  his  own  building,  so  as  to  render  it 
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secure  in  the  meantime.  '^  And  it  was  accordingly  lield  in  that  case, 
as  the  defendant  was  proceeding  with  reasonable  care  and  caution 
in  the  erection  of  his  building,  and  in  laying  the  foundations 
thereof  which  he  proposed  to  sink  td  a  depth  of  ten  feet  below  the 
foundation  of  the  complainant's  building,  it  was  for  the  latter  to 
adopt  measures  to  secure  their  building  against  the  dangers  to 
which  it  was  exposed.  •■-•..  .* 

In  Massey  t.  Goyder,  4  C.  &  P.  161  (19  Eng.  Com.  Law,  321), 
it  was  held  that  the  defendant,  haying  given  notice  to  the  occu- 
pant of  the  adjoining  lot  of  his  intended  improvement,  was  only, 
bound  to  use  reasonable  and  ordinary. care  in  the  work,  and  was 
not  bound  in  any  other  way  to  secure  the  adjoining  building  from 
injury;  although  from  the  peculiar  nature  of  the  soil,  he  was  com- 
pelled to  lay  the  foundation  of  his  new  building  several  feet  deeper 
than  that  of  the  old. 

These  principles  have  been  recognized  in  numerous  cases,  and 
may  be  considered  as  well  established.  Nevertheless,  by  the  decree 
complained  of,  the  appellants,  the  defendants  below,  were  not  only 
restrained  from  carrying  out  their  di^signs,  but  in  the  language  of 
the  decree,  were  enjoined  from  ''continuing  the  excavation  to 
within  ten  feet  of  the  foundation  of  the  plaintiff's  building,  on  a 
horizontal  line  at  right  angles,  that  being,  in  the  opinion  of  the 
court,  a  sufficient  lateral  and  subjacent  supporting  soil  to  prevent 
any  damage  to  the  plaintiffs  lot  or  property."  We  are  unable  to 
see  upon  what  ground  this  decree  can  be  sustained.  In  our  opinion, 
it  is  unwarranted  both  by  the  law  and  facts  of  the  case. 

The  proposed  building  of  the  appellants,  it  is  true,  is,  in  point  of 
size,  unusual  for  the  city  of  Lynchburg;  but  considering  its  central 
and  desirable  location,  and  the  increasing  population  and  business 
of  the  city,  it  cannot  be  said  to  be  larger  than  the  probable  demand 
for  such  buildings  in  the  near  future  will  require.  Nor  can  it  be 
inferred  that  when  the  lot  of  the  appellants  was  sold  by  John 
Lynch,  in  1820,  it  was  the  intention  of  the  parties  that  the  wooden 
structure  then  standing  should  never  be  replaced  by  a  more  con- 
venient and  commodious  building,  better  adapted  for  business  pur- 
poses. Such  an  inference  would  be  most  unreasonable,  and  cannot 
be  seriously  contended  for. 

The  decree  must  be  reversed,  and  the  bill  dismissed. 

Decree  reversed. 
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Foittainb'b  Adic'b  y.  Thokpsoit's  Adx'il 

Tnut — uneertainiif. 


A  trust  for  the  benefit  of  the  testator's  "next  of  kin  who  maj  be  aeedj"  Is 

▼old  for  nncertaintj.* 

QTTIT  for  constmction  of  a  wiIL    The  opinion  states  the  ease. 

Oarrington  S  litzhugh,  for  appellants. 

/•  2>.  Ooles,  Oreen  A  Mitt0r,  and  L.  Scruggs^  for  appeUees. 

Laoy,  J.  On  the  23d  of  February,  1882,  Thompson's  adminia- 
trator  instituted  a  chancery  suit  in  the  said  court,  alleging  that  his 
testatrix,  Tabitha  M.  Thompson,  had  departed  this  life,  leafing 
the  following  will: 

**  First.  I  desire  my  debts  to  be  paid  out  of  such  part  of  my 
estate  as  my  executor  shall  think  best.  Second.  I  give  to  my 
brother,  William  Fontaine,  all  the  residue  of  my  estate,  real  and 
personal,  to  be  held  by  him  in  trust,  and  to  be  distributed  among 
my  next  of  kin  who  may  be  needy,  in  such  proportions  and  at  such 
times  as  in  his  opinion  may  be  best;  and  I  do  authorize  him  to  so 
dispose  of  my  estate  either  in  kind,  or  to  sell  or  convert  into  money. 
I  hereby  appoint  my  brother,  William  Fontaine,  my  executor,  vest- 
ing him  with  full  discretion  in  the  control  and  disposition  of  my 
estate  as  above  directed,  and  for  his  trouble  he  is  allowed  such 
compensation  as  he  may  think  reasonable  over  the  usual  commis- 
sion; and  I  revest  that  he  may  be  allowed  to  qualify  and  act 
without  bemg  required  to  give  security." 

That  the  said  executor  named  in  the  will  died  without  qualifying, 
and  the  estate  of  the  said  Tabitha  M.  Thompson  had  been  com- 
mitted to  the  said  complainant  as  sherifF,  to  be  administered 
with  the  said  will  annexed,  and  submitted  to  the  court  the  true 
construction  of  the  said  will  for  his  guidance  and  instruction;  that 
he  had  no  interest  in  the  result  of  the  said  construction,  but  the 
same  was  only  asked  that  he  might  act  advisedly  as  such  adminis- 
trator. 

*See  Bearddey  ▼.  Selectmen  of  Bridgeport  (58  Conn.  489),  65  Am.  Rep.  158. 
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Thafc  the  testatrix  died  withoat  issne^  leaving  as  her  heirs  at  law 
the  said  William  Fontaine,  named  executor  in  the  will,  her  brother; 
the  children  and  grandchildren  of  her  brother,  Thomas  B.  Fon- 
taine; the  grandchildren  of  Robert  Fontaine,  a  brother  of  the 
testatrix;  the  children  and  grandchildren  of  Elizabeth  Beavers, 
deceased,  a  sister  of  the  testatrix,  who  were  made  parties  to  tho 
suit  by  themselves  or  their  legal  representatives.  The  adult  de- 
fendants answered  claiming  that  the  provisions  of  tho  will  were 
void  for  uncertainty  as  to  the  designated  class  of  tho  most  needy, 
etc.,  and  that  the  estate  passed  as  provided  by  tho  stature  of 
descents  to  be  distributed  among  the  next  of  kin.  The  infant 
defendants  answered  formally  by  guardian  a^l  lifem. 

On  the  23d  of  February,  1882,  one  Harvey  Terry  filed  hia  bill 
against  Thompson's  administrator  and  tho  defendants  named  in 
the  suit  ot  Thompson  against  Fontaine,  claiming  to  bo  a  judg- 
ment creditor  of  William  Fontaine,  and  claiming  that  the  will 
was  valid,  and  that  the  whole  estate  passed  to  William  Fontaine 
thereunder ;  but  that  if  the  will  was  invalid,  and  so  held  by  the 
court,  then  the  said  William  Fontaine  was  as  next  of  kin  entitled 
to  receive  one-fourth  of  the  said  estate  ;  and  pimying  that  the  said 
interest  might  be  subjected  to  tho  payment  of  his  debt.  To  this 
bill  Thompson's  administrator  and  so;ne  of  the  defendants  in  the 
first  suit  rlemurred. 

On  the  22d  of  December  following  the  causes  came  on  to  be  heard 
together,  upon  the  pleadings  stated  and  the  exhibits  filed,  when  the 
court  held  that  the  true  construction  of  tho  will  of  Tabitha  M. 
Thompson  was  to  make  William  Fontaine,  the  executor  named 
therein,  a  trustee  of  the  real  and  personal  property  in  the  will  de- 
vised for  the  heirs  and  distributees,  according  to  the  Virginia  stat- 
ute of  descents  and  distribution,  of  the  said  Tabitha  M.  Thompson^ 
deceased,  excluding  therefrom  the  said  William  Fontaine,  nomi- 
nated as  executor  and  trustee  in  the  said  will  —  ordered  a  sale  of  the 
property  for  distribution  according  to  the  said  decree,  and  overruled 
the  demurrers  to.  the  second  bill,  but  dismissed  the  same  upon  the 
ground  that  William  Fontaine  had  no  interest  in  the  estate  of 
Tabitha  M.  Thompson,  except  the  right  to  qualify  and  receive 
compensation  for  his  services,  and  this  he  had  not  done,  but  het 
died  without  so  doing. 

From  this  decree  the  administrator  of  William  Fontaine,  and  the 
said  Harvey  Terry,  applied  for  and  obtained  an  appeal  to  this  court. 
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In  this  case  the  testatrix  deyised  her  estate  in  trust  to  be  distrib- 
uted among  her  next  of  kin  who  may  be  needy,  in  such  proportions 
and  at  such  times  as  in  the  opinion  of  the  trustee  might  be  best. 
The  trustee  did  not  qualify,  and  died  ;  the  trust  however  will  not 
be  allowed  to  fail  for  want  of  a  trustee,  and  as  to  the  beneficiaries 
who  are  to  take  under  the  will,  the  intention  of  the  testatrix  will 
be  efFectuated,  if  it  can  be  done  consistently  with  the  rules  of  law. 
There  is  certainly  no  reason  why  the  devise  should  be  held  to  be 
void  on  the  ground  of  the  uncertainty  of  the  class  which  is  to  take. 
The  distribution  is  to  be  among  her  next  of  kin ;  that  much  is  dis- 
tinot  and  clear  enough  ;  the  persons  to  be  benefited  are  the  most 
needy  in  that  class  (designated  as  her  next  of  kin),  according  to 
the  opinion  of  the  trustee. 

If  the  persons  to  be  selected  out  of  this  class  cannot  be  deter- 
mined for  any  cause,  then  the  selected  persons  will  not  take,  because 
they  are  unknown  ;  but  the  class  being  clearly  and  distinctly  desig* 
nated,  out  of  which  the  selection  was  to  be  made,  there  is  no  reason 
why  the  devisee  should  be  declared  void  as  to  the  class,  although 
it  might  be  void  as  to  the  person  to  be  selected  out  of  the  class, 
because  of  uncertainty.  The  courts  have  passed  upon  these  words, 
'Hhe  most  needy,''  or  their  equivalent,  in  cases  which  we  have 
examinea,  and  they  do  not  seem  to  have  taken  the  same  view  of 
the  question  in  every  case.  In  Frazier  v.  FrazieVy  %  Leigh»  642, 
this  court  held  the  words  ^'  to  be  distributed  by  the  brother  among 
the  next  of  kin,  according  to  their  deserts,  as  he  should  see  at  a 
future  time  what  may  turn  up,"  to  pass  no  estate,  and  the  testator 
to  be  regarded  intestate  as  to  this  subject.  This  case  was  decided 
in  1831.  In  1830,  the  Supreme  Court  of  Errors  of  Oonnectiout,  in 
the  case  of  BuU  v.  BuU,  8  Conn.  47 ;  s.  c,  20  Am.  Dec.  86,  took 
what  seems  to  be  an  opposite  view,  holding  that  *^  it  can  be  ascer- 
tained who  ai^  the  most  needy  of  the  brothers  and  sisters  and  their 
children,''  so  stating  a  similar  devise  in  that  case  as  in  this. 

We  have  been  referred  to  Hill  v.  Bowman,  7  Leigh,  650,  as  a 
decision  of  this  court  overruling  the  decision  in  Frazier  v.  Frazi$r, 
supray  but  as  opposing  counsel  argued  in  this  court,  Frazier  y. 
Frazier  is  not  mentioned,  nor  referred  to,  directly  or  otherwise,  in 
the  latter  case  which  was  decided  in  the  same  court  five  years  after 
the  first  case;  and  as  the  two  cases  show,  the  same  counsel  repre- 
sented the  appellant  and  assigned  the  errors  in  both  cases,and  they 
are  reported  by  the  same  reporter. 
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Bat  an  inspection  of  the  case  shows  that  the  court  sustained  the 
trust  in  that  case  for  the  benefit  of  the  testator's  family  and  other 
persons  who  may  be  in  distress,  and  whom  they  may  think  he  would 
have  assisted,  confiding  the  execution  of  the  trust  entirely  to  the 
trustees,  upon  the  ground  that  '^  members  of  any  family  "  were 
considered  words  of  sufScient  certainty,  the  opinion  of  the  court 
saying:  ''  No  authority  in  point  has  been  produced  to  show  that  a 
declaration  of  trust,  in  favor  of  certain  definite  objects  of  the  tes- 
tator's bounty,  is  aroided  because  in  the  same  clause  there  is  a 
limitation  to  persons  incapable  of  taking,  or  because  there  is  a  lim- 
itation to  persons  not  certain  and  ascertained." 

Holding  that  the  devise  to  testator's  family,  or  for  their  benefit, 
was  good  and  valid,  although  other  persons,  not  ascertained  or  deter- 
mined, were  referred  to,  and  it  will  be  remembered  that  in  the  case 
of  jflraziery.  Frazier  this  was  the  substantial  result,  there  the  devise 
was  for  the  benefit  of  the  testator's  next  of  kin,  to  be  selected  by  a 
rule  held  to  be  too  uncertain  and  void,  but  the  devise  was  in  efFect 
sustained  as  to  the  class  ascertained  and  certain,  to-wit,  the  next  of 
kin. 

Up  to  this  point  we  think  the  decision  of  the  Circuit  Court  is 
correct.  But  having  sustained  the  trust,  and  held  it  to  be  valid  as 
to  the  next  of  kin,  and  void  for  uncertainty  as  to  the  selected  per* 
sons,  "  the  most  needy,"  the  court  goes  on  to  exclude  some  of  the 
next  of  kin  as  not  within  the  benefit  of  the  provision ;  that  the 
brother,  William,  who  was  named  as  the  trustee  and  executor,  could 
take  nothing,  and  was  to  be  excluded. 

We  do  not  think  this  is  so  clear.  The  ground  for  the  exclusion 
IS  that  he  was  named  trustee  ;  but  we  find  no  express  words  which 
exclude  him  from  the  express  designation  in  the  will  of  *'  my  next 
of  kin,"  wherein  it  is  admitted  he  is  included  —  the  estate  is  de* 
vised  for  the  benefit  of  her  next  of  kin  ;  he  is  of  her  next  of  kin, 
and  the  nearest  relation  she  has  living  at  the  time  of  her  death, 
and  as  the  will  shows,  the  most  trusted.  We  think  he  ought  not 
to  be  excluded,  unless  by  the  force  of  plain  words,  which  are  not  to 
be  found  in  the  provision  directing  him  to  make  distribution,  etc.,  or 
appointing  him  trustee.  Under  some  circumstances  it  might  be  made 
a  ground  for  a  change  in  the  person  of  the  trustee,  but  the  party 
once  coming  within  the  designated  class,  without  plain  and  express 
words  to  exclude  him,  should  not  be  excluded  —  as  has  been  held  in 
a  case  where  the  devise  was  to  a  brother  to  be  divided  among  '^  one  " 
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brothers  and  sisters.  The  court  held  that  he  was  excluded  by  the 
word  '^  one/'  He  could  not  be  his  own  brother.  But  in  another  case, 
the  testator  having  provided  that  his  son  William  should  take  his 
plantation  at  $65  per  acre,  pay  his  debts,  pay  ll^OOO  to  the  widow, 
'^  then  the  balance  to  be  equally  divided  amongst  my  children,'' 
and  then  designated  the  children  by  name,  as  to  when  they  should 
receive  their  respective  shares,  but  not  ascertaining  the  amounts, 
the  court  held  that  William,  the  devisee  of  the  land,  was  entitled 
to  a  share  of  the  proceeds  in  common  with  the  other  children,  and 
that  the  direction  to  him  to  pay  was  not  inconsistent  with  the  idea 
of  retention  by  him  of  a  portion  of  the  fund.  Heunershotsfs  Estate^ 
14  Penn.  St  435  ;  see  also  Oorder  v,  Matnwairinff,  2  Ycfl.  87,  opin- 
ion of  Lord  Habdwigkb  ;  1  Perry  Trusts  (3d  ed.),  §  255 ;  Hill 
Trustees,  492, 

But  it  is  unnecessary  to  multiply  cases.  Every  ease  in  the  con- 
struction of  a  will  must  depend  in  a  great  degree  of  course  upon 
the  terms  of  the  instrument  under  consideration.  In  this  case,  if 
we  are  unable  to  follow  the  court  in  Bull  v.  Bull,  and  ascertain  the 
most  needy,  we  find  no  difficulty  in  discovering  the  class  named, 
the  next  of  kin  of  testatrix ;  and  we  see  nothing  in  the  will  to  ex- 
clude the  brother  from  the  next  of  kin.  We  think  he  is  entitled  to 
share  with  the  others,  and  the  decree  of  the  Circuit  Court  must  be 
reversed  and  annulled,  in  so  far  as  it  held  the  brother  excluded. 

The  decision  of  this  question  decides  in  effect  all  other  questions 
raised,  and  it  is  not  necessary  to  further  refer  to  them. 

Decree  affirmed  in  pari  and  reversed  in  pari. 
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COXPAKT. 

(80  Va.  m.) 

JfunSeipal corporation  —  Ue&nie  tax — onraUroadi, 

Under  an  authority  to  impose  a  license  tax  upon  *'  persona  and  employmentB'^ 
a  city  maj  not  impose  a  license  tax  upon  a  railroad  oorporatton. 

ACTION  to  recover  back  a  license  tax  paid.    The  opinion  stfttea 
the  case.     The  plaintiff  had  judgment  below. 
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Kean  S  KeaUy  lot  plaintiff  in  error. 

dt  Blackford  and  John  W.  Daniel^  for  defendant  in 


error. 

HiNTOiir,  J.  The  sole  question  in  this  case  is,  whether  the  city 
of  Lynchburg  has  the  power  nnder  its  charter  to  assess  a  railroad 
corporation  with  a  license  tax.  By  section  3,  of  chapter  8,  o{  said 
charter,  the  council  is  giyen  the  power  to  tax  all  corporations  lo- 
cated in  the  city,  or  having  their  principal  office  therein;  and  all  real 
and  personal  property  in  the  city  not  exempt  by  law  from  taxation* 
And  it  is  admitted,  that  under  the  second  of  the  above  recited  pro* 
visions,  the  city  taxes  all  of  the  real  and  personal  property  of  the 
defendant  company  within  its  limits. 

Section  5,  of  the  same  chapter,  reads  as  follows:  ''  The  council 
may  imposes  tax  on  merchants,  commission  merchants,  auctioneers, 
manufacturers,  traders,  lawyers,  physicians,  dentists,  brokers, 
keepers  of  ordinaries,  hotel  keepers,  boarding-house  keepers, 
keepers  of  drinking  and  eating  houses,  keepers  of  livery  stables, 
daguerrean  artists  of  all  kinds,  agents  of  all  kinds  (including  the 
agents  of  insurance  companies  whose  principal  office  is  not  located 
in  the  city),  sellers  of  wines  and  other  liquors,  venders  of  quack 
medicines,  public  theatrical  or  other  performances  or  shows, 
keepers  of  billiard  tables,  ten-pin  alleys,  pistol  galleries,  hawkers, 
pedlars,  sample  merchants,  and  upon  any  other  persons  or  emphy- 
ment  which  it  may  deem  proper^  whether  such  person  or  emphy- 
ment  he  herein  specially  enumerated  or  not,  and  whether  any  tax  be 
imposed  thereon  by  the  Slate  or  not.** 

And  it  is  under  the  concluding  words  of  this  section,  which  we 
have  italicised,  that  the  right  to  impose  the  tax  in  question  is 
claimed.  The  real  inquiry  of  the  court  therefore  is  to  ascertain 
the  meaning  of  the  legislature  as  expressed  in  these  words. 

And  in  the  prosecution  of  this  purpose,  we  must  bear  in  mind 
the  well-settled  rule,  that  every  grant  of  the  power  of  taxation  to 
a  municipal  or  other  subordinate  body  must  be  strictly  construed. 
Upon  this  point,  a  learned  writer  has  said:  '^  In  the  construction 
of  any  grant  of  the  power  to  tax  made  by  the  State  to  one  of  its 
municipalities,  the  rule  accepted  by  all  the  authorities  is  that  it 
should  be  with  strictness.  The  reasonable  presumption  is  held  to 
be,  that  the  State  has  granted  in  clear  and  unmistakable  terms  all 
Voju  LVl  —  76 
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it  hu8  intended  to  grant;  and  whataoefer  authority  the  municipal 
oiBcers  assume  to  exercise,  they  must  be  able  to  show  a  warrant  for 
it  in  the  words  of  the  grant."  Oooley  on  Taxation,  209 ;  and  to 
the  same  efFeot  are  the  cases  in  this  State.  See  City  of  Michwond 
T.  Daniel,  14  Oratt.  387;  Orange  S  Alexandria  R.  Co.  v.  Alexan- 
dria, 17  Oratt  184;  Virginia  S  Tenne^eee  B.  Co.  y.  Waehingtan 
County,  30  Gratt.  474. 

Now  it  is  undeniably  true,  that  for  ciyil  purposes,  corporations^ 
are  deemed  and  taken  as  persons  when  the  circumstances  in  which 
they  are  placed  are  identical  with  those  of  natural  persons  expressly 
included  in  the  statute.  BaUimore  S  Ohio  B.  Co.  v.  Oattahue,  12 
Oratt  663;  s.  c,  65  Am.  Dec.  254;  and  perhaps  under  our  Code, 
chapter  15,  section  13,  page  195,  which  proyides  that  the  word 
person  may  extend  and  be  applied  to  bodies  politic  and  corporate 
as  well  as  indiyiduals,  that  the  word  '^  person  "  must  be  held  to 
embrace,  even  in  statutes  which  confer  the  power  of  taxation,  arti^ 
ficial  as  well  as  living  beings,  unless  there  be  something  in  the  snb« 
ject  matter,  object,  words  or  frame  of  the  act,  indicating  that  such 
was  not  the  purpose  of  the  legislative  mind.  Western  Union  Tri. 
Co.  V.  Bichmond  City,  26  Gratt  1;  Miller^s  Executors  v.  Common' 
wealth,  27  Gratt.  110.  This  however  is  not  the  ordinary  sense  in 
which  this  word  is  used,  and  it  cannot  be  denied  that  in  its  usual 
and  common  acceptation  it  does  not  extend  to  corporations.  It  is 
equally  true  that  the  word  ^'employment"  in  its  ordinary  and 
natural  acceptation  does  not  extend  to  or  include  either  a  railroad 
corporation  or  its  business.  In  the  case  of  City  Council  v.  Lee,  3 
Brev.  227,  Nott,  J.,  in  discussing  the  question  whether  a  tax  ^'ou 
all  profits  or  income  arising  from  the  pursuit  of  any  faculty,  pro- 
fession, occupation,  trade  or  employment "  included  the  salaries  of 
public  officers,  said:  ''The  word  'employment'  is  the  only  word 
under  which  it  is  pretended  that  they  can  be  included.  I  do  not 
know,"  says  he,  "that  this  word  is  anywhere  used  as  a  technical 
term.  It  is  a  common  word,  generally  used  in  relation  to  the  most 
common  pursuits,  and  therefore  ought  to  be  received  by  this  court 
as  understood  in  common  parlance;"  and  so  we  think  it  must  be 
understood  in  this  case.  If  therefore  the  words  "  persons "  and 
"  employment,"  used  in  this  statute,  are  to  be  taken  according  to 
their  natural  import,  it  will  be  at  once  seen  that  they  cannot  be 
held  to  comprehend  a  railroad  corporation,  which  is  neither  a  per- 
son nor  an  employment  within  the  ordinary  acceptation  of  those 
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words.  Nay  more,  if  we  shall  find  no  language  in  the  statute  indi- 
cating that  these  words  were  used  with  reference  to  a  higher  and 
different  class  of  persons  and  employment  than  those  enumerated 
in  the  preceding  special  words,  we  must  construe  the  words  ''  per- 
sons''  and  '^employments  as  applicable  to  persons  and  employ- 
ments efusdem  generis  with  the  enumerated  classes;  for  the  well 
established  rule  in  the  construction  of  statutes  is,  that  where  par- 
ticular words  are  followed  by  general  ones,  the  latter  are  to  be  held 
as  applying  to  persons  and  things  of  the  same  kind  with  those- 
which  precede  (Potter's  Dwarris,  236);  which  means  no  more,  as 
has  been  acutely  observed  by  a  learned  judge,  than  this,  that  the 
law  should  be  construed  according  to  the  apparent  intention  of  the 
legislature,  to  be  gathered  from  the  language  used,  connected  with 
the  subject  of  legislation,  so  that  its  terms  shall  not  be  extended 
by  implication  beyond  the  legitimate  scope  or  import  of  the  words 
used.    WAaHBB,  J.,  in  City  of  St.  Louis  v.  Laughlin,  49  Mo.  563^ 

But  it  has  been  aigued  with  great  power  and  ability  that  these 
words,  when  taken,  as  they  must  be,  in  connection  with  the  words 
which  follow  them,  are  broad  enough  to  include  railroad  corpora- 
tions, and  plainly  manifest  an  intention  on  the  part  of  the  legisla- 
ture to  exclude  the  application  of  the  rule  of  efusdem  gsneris  from 
this  statute.  Such  however  does  not  seem  to  us,  after  a  careful 
consideration  of  the  terms  of  the  statute,  to  be  the  case.  For  the 
words  **  which  it  may  deem  proper,"  taken  in  the  connection  in 
which  they  are  found,  do  not  seem  to  be  entitled  to  any  special 
significance.  They  do  indeed  confer  in  express  terms  a  discretion 
which  the  council  would  doubtless  have  had  if  they  had  been 
entirely  omitted.  But  that  discretion,  far  from  eidarging  and 
elevating  the  power  of  the  council,  in  the  matter  of  taxation,  to 
subjects  of  a  higher  degree,  really  imports  a  discretion  in  the 
council  to  tax  only  such  subjects  analogous  to  the  enumerated 
classes  as  the  council  may  see  fit  to  select.  And  whilst  the  obvious 
import  of  the  words  '' whether  such  person  or  employment  be 
herein  specially  enumerated  or  not^  and  whether  any  tax  be  im- 
posed thereon  by  the  State  or  not,''  is  to  extend  the  power  of  the 
city  to  tax  other  persons  and  employments  than  the  enumerated 
classes,  regardless  of  whether  they  are  taxed  by  the  State  or  not,  it 
cannot  be  said  to  necessarily  convey  the  idea  that  these  new  taxable 
subjects  shall  be  different  in  character  or  higher  in  degree. 

After  a  careful  examination  of  the  act,  we  are  unable  to  discover 
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any  thing  which  clearly  indicates  an  intention  on  the  part  of  the 
legislatare  to  confer  upon  this  municipal  council  the  power  to  tax 
railroad  corporations  under  coyer  of  these  general  words. 

We  must  therefore  hold,  in  accordance  with  the  uniform  current 
of  authority,  that  the  general  words  here  used  are  restricted  to  such 
persons  and  employments  as  may  be  analogous  to  those  previously 
mentioned. 

In  Sandiman  t.  Breach,  7  Bam.  ft  Ores.  96,  the  words  *'  other 
.  person  or  persons ''  was  held  not  to  have  been  used  in  a  sense  large 
enough  to  include  the  owner  and  driver  of  a  stage-coach.  In 
Cosher  y.  Holmes,  2  Bam.  ft  Adol.  596,  the  words  ''all  other 
metals, *'  were  held  not  to  include  gold  and  silyer,  which  are  pre- 
cious metals.  In  Bex  y.  Clewarth,  4  B.  ft  S.  (116  E.  0.  L.)  927,  a 
farmer  was  held  not  to  be  within  the  statute,  29  Oar.  2,  chapter  7, 
section  1,  which  enacts  that  no  tradesman,  artificer,  workman, 
laborer,  or  other  person  whatsocTcr,  shall  do  or  exercise  any  worldly 
labor,  business  or  work  of  their  ordinary  callings,  upon  the  Lord's 
day  or  any  part  thereof,"  etc.  In  ButUr^s  Appeal,  73  Penn.  St 
452,  the  clause  ''also  all  other  places  of  business  or  amusement 
conducted  for  profit, '^  were  held  not  broad  enough  to  embrace 
bankers,  brewers  or  druggists.  And  in  City  of  8L  Louis  y.  Laugh- 
lin,  49  Mo.  564,  the  sweeping  words  "aU  other  business,  trades, 
avocations  or  professions  whatever,''  were  held  not  to  include  per- 
sons not  of  the  same  generic  character  or  class  with  the  specifically 
enumerated  classes,  and  hence  the  city  of  St.  Louis  had  no  power 
to  pass  an  ordinance  levying  a  tax  on  attorneys  at  law.  See  also 
Broom's  Legal  Maxims  (7th  ed.),  651. 

The  judgment  of  the  Oorporation  Oourt  of  the  city  of  Lynch- 
burg is  right  and  must  be  affirmed. 

Judgment  affirmed. 


Bbakoh  v.  Ooxkissios-bbs  of  Sikkikg  Fukd. 

(WVa.  tfr.) 
Negoti<Me  instrwnenU — th^ — tUU. 

Obnpon  bonds  issaed  hy  the  State  of  Yirgpinia  had  been  redeemed,  and  others 
had  been  issued  in  their  stead.  The  bonds  so  redeemed  were  stolen  from 
the  State,  and  came  into  possession  of  a  Jxma  fide  holder  for  value,  who  pre- 
sented them  to  be  funded  into  other  State  bonds.  HM,  that  mandam^u 
would  not  lie  to  compel  the  funding   .  n 
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If  AND AMirS.    The  opinion  states  the  case. 

Pegram  S  Stringfelbno,  fox  petitioners. 

F.  S.  Blair,  attorney-general,  and  Judge  B,  C.  Burks,  for 
spondents. 

FAUKTLBSOTy  J.  IJpon  the  petition  of  John  P.  Branch  and 
Fred.  R  Scott,  partners  trading  under  the  name  of  Thomas  Branch 
&  Co.,  representing  that  on  the  second  of  June,  1879,  they  pur- 
chased from  John  B.  Manning,  a  broker  and  member  of  the  New 
York  Stock  Exchange,  a  coupon  bond  of  the  State  of  Virginia, 
issued  under  an  act  passed  by  the  general  assembly,  May  25,  1852, 
dated  August  4, 1853,  of  the  par  value  of  11,000,  and  numbered 
7742;  and  on  the  twenty-fourth  day  of  June,  1879,  they  purchased 
from  the  same  party  another  coupon  bond  of  the  par  vidue  of  t500> 
numbered  4861,  and  issued  under  an  act  passed  March  2,  1866, 
and  dated  January  1,  1867,  for  which  they  paid  the  full  market 
price;  that  both  of  said  bonds  are  payable  to  bearer,  and  redeem- 
able after  the  first  day  of  January,  1887;  that  under  the  acts  of 
February  14,  1882,  and  November  29, 1884,  they  are  entitled  to 
have  said  bonds,  with  the  coupons  attached,  funded  into  or  ex- 
changed for  bonds,  or  a  bond  and  fractional  certificates,  as  pro- 
vided in  said  acts;  that  Morton  Marye,  first  auditor  of  the  State, 
F.  G.  Ruffin,  second  auditor,  and  Isaac  R.  Barksdale,  treasurer, 
constitute  the  board  of  commissioners  of  the  sinking  fund,  and  are 
charged  by  law  with  the  duty  of  issuing  bonds  and  fractional  cer- 
tificates, under  the  aforesaid  acts  of  February  14,  1882,  and  No- 
vember 29,  1884,  and  of  exchanging  the  same  for  the  bonds  and 
coupons  held  by  petitioners;  that  the  petitioners  presented  their 
said  bonds  and  coupons  attached,  from  January  1,  1880,  inclusive, 
to  the  said  board  of  commissions  of  the  sinking  fund,  and  demanded 
that  they  should  fund  or  exchange  the  same,  and  issue  to  them  the 
bond  and  fractional  certificates  to  which  they  are  entitled  under 
the  terms  and  provisions  of  the  aforesaid  acts  of  February  14, 1882, 
and  November  29,  1884,  which  the  said  board  refused  to  do,  upon 
the  ground  that  the  said  bonds  were  stolen;  a  rule  was  awarded  by 
this  court  against  the  said  Morton  Marye,  first  auditor,  Frank  G. 
RuflSn,  second  auditor,  and  Isaac  R.  Barksdale,  treasurer,  consti- 
tuting the  board  of  commissioners  of  the  sinking  fund,  to  appear 
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there  on  the  fifth  day  of  March,  1885,  and  show  cause,  if  any  they 
can,  why  the  Commonwealth's  writ  of  mandamus  shonld  not  be 
^awarded  the  petitioners  to  command  the  said  Morton  Marye,  first 
auditor,  Frank  G.  Bufi&n,  second  auditor,  and  Isaac  R.  Barksdale, 
treasurer,  constituting  the  board  of  commissioners  of  the  sinking 
iund,  to  issue  to  petitioners  the  bond  and  fractional  certificates  to 
which  they  allege  themselves  to  be  entitled  under  the  said  acts  of 
February  14, 1882,  and  November  29,  1884,  in  manner  and  form, 
and  for  the  amounts  required  by  said  acts,  in  exchange  for  their 
bonds  and  coupons  aforesaid. 

To  this  rule  nisi  the  respondents  make  return,  and  demur  to  the 
petition  and  to  the  rule  as  insufficient  in  law,  and  answer  that  they 
believe  that  the  two  bonds  with  the  coupons  attached  referred  to 
in  the  rule  and  filed  with  the  i)etition,  to-wit,  bond  No.  7742,  for 
11,000,  dated  August  4,  1853,  and  bond  No.  4861,  for  $500,  dated 
January  1,  1867,  were  duly  issued  by  the  Commonwealth  at  their 
respective  dates.  That  both  of  these  bonds  were,  after  being  issued, 
duly  redeemed  by  the  Commonwealth,  by  giving  in  exchange  for 
them  other  bonds  of  the  Commonwealth,  to-wit,  a  registered  bond 
No.  595,  dated  January  11, 1860,  in  lieu  \>t  bond  No.  7742,  and  a 
icoupon  bond  dated  January  1,  1866,  in  lieu  of  bond  No.  4861,  as 
shown  by  duly  attested  copies  of  the  records  in  the  offices  of  the 
treasurer  and  second  auditor,  herewith  filed  as  a  part  of  this  an- 
swer. The  said  bonds  No.  7742  and  No.  4861,  were  taken  in  by 
the  State  at  the  respective  dates  of  redemption  thereof,  and  filed 
by  the  treasurer  for  preservation  in  his  office.  Though  noted  on 
the  records  aforesaid  by  marks  of  cancellation,  as  cancelled,  yet  as 
it  appears,  no  actual  marks  of  cancellation  were  then  impressed  on 
the  face  of  said  bonds,  and  afterward  they  were  stolen  or  unlaw- 
fully abstracted  from  the  office  of  the  treasurer  by  some  person  or 
persons  unknown  to  respondents;  and  in  June,  1879,  came  inta 
the  hands  of  petitioners  (Thomas  Branch  ft  Co.),  who  presented 
them  on  the  17th  day  of  August,  1882,  to  the  then  commissioners 
of  the  sinking  fund,  to  be  funded  under  the  act  of  the  general 
assembly  (popularly  known  as  the  ''  Eiddleberger  Bill "),  approved 
February  14,  1882. 

When  the  bonds  were  thus  presented,  it  was  discovered  from  the 
records  of  the  treasurer's  office,  after  K.  W.  N.  Noland,  a  clerk  in 
the  said  office,  had  put  marks  of  cancellation  on  said  bonds  and 
the  coupons  attached,  that  the  said  bonds  had  theretofore  been  re- 
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deemed  as  aforesaid,  and  noted  on  said  records  by  marks  as  can- 
celled; and  thereupon  the  then  commissioners  of  the  sinking  fund 
rdfosed  to  fand  them.     Afterward^  to-wit:   on  the  day  of 

,  1885,  the  petitioners  (Thomas  Branch  ft  Oo.),  presented 
the  said  bonds  with  the  coupons  attached  to  respondents,  then  and 
now  commissioners  of  the  sinking  fund,  and  asked  that  they  be 
funded  under  the  act  aforesaid  of  February  li,  1882,  and  the  act 
amendatory  thereof,  approved  November  29^  1884.  Respondents, 
as  commissioners  aforesaid,  refused  to  fund  the  said  bonds  and 
coupons,  and  they  are  advised  that  they  properly  so  refused,  and 
cannot  be  required  by  this  honorable  court  to  fund  them. 

First  Because  the  said  bonds,  with  the  coupons,  having  been 
stolen,  or  unlawfully  abstracted  from  the  custody  of  the  State,  after 
they  had  been  redeemed  and  taken  in  as  aforesaid,  she  is  not  liable 
for  them  to  the  petitioners,  although  they  may  be,  as  they  claim  to 
be,  bona  fide  purchasers  for  value^  without  notice. 

Secondly,  Because  even  if  the  State  be  so  liable,  she  has  given  no 
authority  to  respondents,  either  by  the  act  aforesaid  of  February  14, 
1882,  or  any  other  act,  to  fund  said  bonds  and  coupons  under  the 
circumstances  stated.    To  this  return  the  relators  demurred. 

The  relators  claim  that  these  bonds  and  coupons,  are  negotiable 
instruments,  having  all  the  qualities  of  negotiable  papei^,  and  that 
they  are  bona  fide  holders  thereof  for  valuable  consideration,  and 
had  no  notice  of  the  theft  at  the  time  they  acquired  them;  and 
that  as  such,  they  are  entitled  to  fund  or  exchange  them  tinder  and 
according  to  the  terms  and  intendment  of  the  act  of  Februaijr  14, 
1882  (known  as  the  **  Riddleberger  bill ''),  and  the  act  of  Novem- 
ber 29,  1884,  amendatory  thereof.  The  said  bonds  are  not  yet  due, 
and  this  is  not  a  suit  for  payment;  yet  the  question  at  issub,  to  be 
decided  by  this  court,  is  whether  the  said  bonds. and  coupons  at- 
tached are  the  legal  obligations  of  the  State  of  Virginia?  It  is 
true  that  they  might  be  such,  and  yet  not  fundable  under  the  act 
of  February  14,  1882,  and  the  act  amendatory  thereof,  of  Novem- 
.ber  29,  1884,  if  true,  as  contended  by  the  respondents,  that  the 
.said  acts  cx>nfer  no  authority  upon  them  to  fund  these  stolen  bonds, 
they. being  not  within  the  purview  or  comprehension  and  enumeru- 
ition  of  the  said  acts;  yet  undeniably  and  admittedly,  if  they 
•1)0  not  the  legal  obligations  of  the  State,  they  are  not  fundable  un- 
der the  acts  aforesaid,  and  the  respondents  have  properly  refused 
.80  to  fund  them. 
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We  are  of  opinion  that  after  these  bonds  with  their  apportenances 
had  been  redeemed  by  the  State,  and  taken  into  her  possession  and 
custody,  they  ceased  to  be  her  obligations;  and  coald  not  again  be- 
come such  unless  she  yoluntarily  redelivered  or  reissued  them. 
They  had  run  their  career  and  fulfilled  their  mission,  and  had  re- 
turned to  the  dusty  depository  of  dead  matter  in  the  treasury;  and 
they  had  been  substituted  by  outstanding  equiyalents  which  repre- 
sent the  legal  and  moral  obligations  of  the  State.  They  had  no 
longer  any  legal  inception  or  existence  as  the  bonds  of  the  State, 
and  they  were  and  are  as  though  they  neyer  had  been;  and  their 
vitality  could  never  be  restored  without  intentional  and  voluntary 
redelivery  by  the  State;  certainly  they  could  not  be  resurrected  to 
the  righteous  judgment  of  a  court  of  justice  by  robbery  or  theft  I 

In  the  case  of  Burson  v.  Huntington,  21  Mich.  415  (decided  in 
1870),  the  court  says:  '^  The  wrongful  act  of  a  thief  or  trespasser 
may  deprive  the  holder  of  his  property  in  a  note  which  has  once 
become  a  note  or  property,  by  delivery;  and  may  transfer  the  title 
to  an  innocent  purchaser  for  value.  But  a  note  in  the  hands  of 
the  maker  before  delivery  is  not  property,  nor  the  subject  of  owner- 
ship as  such — it  is  in  law  but  a  blank  piece  of  paper."  And  on 
page  431,  ''  when  a  note  payable  to  bearer,  which  has  once  become 
operative  by  delivery,  has  been  lost  or  stolen  from  the  owner,  and 
has  subsequently  come  to  the  hands  of  a  bona  fide  holder  for  valne, 
the  latter  may  recover  against  the  maker,  and  all  indorsers  on  the 
paper  when  in  the  hands  of  the  loser,  and  the  loser  must  sustain 
the  loss.  In  such  a  case  there  was  a  complete  legal  instrument; 
the  maker  is  clearly  liable  to  pay  it  to  some  one,  and  the  question 
is  only  to  whom.  But  in  the  case  before  us,  where  the  note  had 
never  been  delivered,  and  therefore  had  no  legal  inception  or  ex- 
istence as  a  note,  the  question  is  whether  he  is  liable  to  pay  at  all, 
even  to  an  innocent  holder  for  value."  And  again  on  page  434, 
"  when  the  maker  or  indorser  has  himself  been  deceived  by  the 
fraudulent  acts  or  representations  of  the  payee  or  others,  and 
thereby  induced  to  deliver  or  part  with  the  note  or  indorsement, 
and  the  same  is  thus  fraudulently  obtained  from  him,  he  must, 
doubtless,  as  between  him  and  an  innocent  holder  for  value,  bear 
the  consequences  of  his  ow^  credulity  and  want  of  caution.  He 
has  placed  a  confidence  in  another,  and  by  putting  the  paper  into 
his  hands,  has  enabled  him  to  appear  as  the  owner  and  deceive 
others.     Cases  of  this  kind  are  numerous,  but  they  have  no  bearing 


APRIL  TERM,  1885.  ^ 

Branch  v.  CommiasioDers  of  Sinking  Fund. 

upon  the  wrongful  taking  from  the  maker,  when  he  never  volun- 
tarily parted  with  the  instrument.  Much  confusion  however  has 
arisen  from  the  general  language  used  in  the  books,  and  sometimes 
by  judges,  in  reference  to  cases  where  the  maker  has  voluntarily 
parted  with  the  possession,  though  induced  to  do  so  by  fraud,  when 
it  is  Uid  down,  cs  a  general  rule  that  it  is  no  defense  for  a  maker, 
as  against  a  bona  fide  holder,  to  show  that  the  note  was  wrongfully 
or  fraudolently  obtained,  without  attempting  to  distinguish  between 
cases  where  the  maker  has  actually  and  volnntarily  parted  with  the 
possession  of  the  note,  and  those  where  he  has  not/'  In  the  case 
of  Ball  V.  Wilson,  16  Barb.  555,  the  court  says:  '^  It  may  be  safely 
asserted,  upon  principle  as  well  as  authority,  that  the  note  [which 
had  been  stolen  from  the  maker]  never  had  an  inception  so  as  to 
enable  any  person  to  become  a  bona  fids  holder  of  it.  It  was  an 
imperfect  instrument,  wanting  delivery  to  give  it  vitality  as  the 
promissory  note  of  the  defendant.  The  holder  has  taken  but  a 
blank  piece  of  paper,  not  a  promissory  note.'' 

In  the  case  of  BaxendaU  v.  Bennett,  3  Q.  B.  Div.  525  (decided  in 
1878),  BBAiiiWRLL,  J.,  says:  **  It  must  be  admitted  that  the  cases  of 
Toung  y.  Orote,  4  Bing.  253,  and  Ingham  y.  Primrose,  7  0.  B. 
(N.  S.)  82,  go  a  long  way  to  justify  this  judgment;  but  in  all  those 
cases,  and  in  all  the  others  where  the  alleged  maker  or  acceptor 
has  been  held  liable,  he  has  yoluntarily  parted  with  the  instrument; 
it  has  not  been  got  from  him  by  the  commission  of  a  crime.  This 
undoubtedly  is  a  distinction,  and  a  real  distinction.  The  defend- 
ant here  has  not  yoluntarily  put  into  any  one's  hands  the  means,  or 
part  of  the  means,  for  committing  a  crime.  But  it  is  said,  that  he 
has  done  so  through  negligence.  I  confess  I  think  he  has  been 
negligent;  that  is  to  say,  I  think  that  if  he  had  had  this  paper 
from  a  third  person,  as  a  bailee  bound  to  keep  it  with  ordinary 
care  he  would  not  have  done  so;  but  then  this  negligence  is  not  the 
proximate  or  effective  cause  of  the  fraud;  a  crime  was  necessary  for 
its  completion.  Then  the  Bank  of  Ireland  y.  Evans^  Trustees,  5 
H.  L.  0.  389,  shows  under  such  circumstances  there  is  no  estoppel." 
In  the  same  case,  Brett,  J.,  says:  ^*  In  this  case  I  agree  with  the 
conclusion  at  which  my  brother  Bramwell  has  arrived,  but  not 
with  his  reasons.  *  *  *  In  this  case  it  is  true  that  the  defend- 
ant, after  writing  his  name  across  the  stamped  paper,  sent  it  to 
another  person  to  be  used.  When  he  sent  it  to  that  person,  if  he 
had  filled  it  in  to  any  amount  that  the  stamp  would  cover,  the  de- 
Vol.  LVI  —  76 
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fendant  woald  be  liable;  because  he  sent  it  with  the  intention  that 
it  should  be  acted  upon;  but  it  was  sent  back  to  the  defendant, 
and  he  was  then  in  the  same  condition  as  if  he  had  never  issued  the 
acceptance." 

That  there  must  be  dellTezy  of  the  paper,  either  actually  or  oon- 
structiTely,  is  dear.  First  National  Bank  y.  Strong,  72  BL  559; 
Burson  v.  Huntington^  21  Mich.  ^Iby  Baxendala  y.  Bennett,  3  Q. 
B.  Diy.  625.  Where  a  negotiable  bill  or  note  is  stolen  from  the 
acceptor  or  maker,  such  party  is  not  liable  thereon  to  a  bona  fid» 
indorser  for  yalue,  eyen  though  the  acceptor  or  maker  somewhat 
facilitated  the  theft  by  putting  the  paper  in  an  unlocked  drawer  in 
chambers,  to  which  his  clerk,  laundress  and  other  persons  had  ac- 
cess. Baxendale  y.  Bennett,  supra,  and  cases  cited  in  Bigelow's 
Bills  and  Notes,  572-3. 

Upon  these  authorities  there  could  be  no  re(k)yery  upon  the  bonds 
and  coupons  held  by  the  relators,  if  this  were  a  suit  for  payment  at  or 
after  maturity,  and  they  cannot  be  funded,  because  they  are  not  the 
legal  outstanding  obligations  of  the  State  of  Virginia,  haying  been  re- 
deemed and  extinguished,  and  substituted  byher  equivalent  bonds, 
as  set  forth  in  the  return  made  by  respondents  t6  the  rule  nisi. 

But  it  may  be  remarked  here,  that  when  these  bonds  were  i^e* 
ceived  by  the  relators  from  the  New  York  broker,  whd  received 
them  from  the  unknown  thief  who  abstracted  them  from  the  effete 
matter  in  custody  of  the  treasurer  of  the  State,  the  act  of  February 
14,  1882,  and  the  act  of  29th  November,  1884,  had  not  been  passed 
nor  even  conceived;  and  therefore,  even  if  they  were  just  and  legal 
obligatio^is  of  the  State,  to  be  paid  at  maturity,  the  contract  of  the 
State  was  to  pay  money,  not  to  give  other  bonds  for  them. 

There  is  no  hardship  in  this  case.  In  1879,  when  the  relators, 
who  lived  in  Bichmond,  the  capital  of  the  State,  bought  these  stolen 
bonds,  the  legislative  and  newspaper  reports  were  rife  with  sus- 
picions and  charges  of  frauds  and  thefts,  and  missing  bonds  of  the 
State;  and  they  were  guilty  of  contributory  negligence  in  that  they 
did  not  inquire  and  inform  themselves,  as  they  could  and  ought  to 
have  done,  by  a  breath,  as  to  the  genuineness  of  these  bonds. 

If  it  be  proverbially  true  that  the  hand  of  innocence  itself  may 

not  pluck  a  rose  without  a  thorn,  it  certainly  behooves  the  "  money 

^changers,*'  who  speculate  in  Virginia's  financial  complications,  to 

inquire  if  they  are  dealing  with  the  genuine  obligations  of  the  State 

or  with  surreptitious  securities. 
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We  are  of  opinion  that  the  respondents^  **  commissioners  of  the 

sinking  fand/'  have  inade  a  good  and  safBcient  retam  to  the  rale 

nisi;  and  that  it  mnst  be  discharged,  and  the  peremptory  writ 

prayed  for  denied. 

Rule  discharged,  and  the  writ  denied. 

Writ  dmhisd. 

Lacy  and  Richabdsok,  JJ.,  concurred  in  the  opinion  of  Faun- 
^TLBROT,  J.;  HiNTOir,  J.,  concarrcd  in  the  result;  Lbwis,  P.,  dis- 
sented. 


Gbbekhow  y.  Jambs'  Exbgutob. 

(80  T«.  eai) 
Marriage — legitimation  efoffepring — void  marriagee  celebrated  in  another  State, 

Marriages  between  whites  and  negroes  being  void  in  Virginia,  such  a  marriage 
in  a  Htate  where  it  is  legal  will  not  legitimate  oliildren  previoosly  bom  to 

.  the  parties  in  Virginia,  under  the  statute  of  that  State  legitimating  offspring 
bj  subsequent  marriage.    {See  note,  p,  607.) 

SUIT  for  a  legacy.    The  opinion  states  the  case.  •  The  defendant 
had  jadgment  below. 

Liitle  <&  LiUley  for  appellants. 

'    E,  E,  Meredith,  for  appellees. 

HiNTOKy  J.  Sometime  iu  the  year  1880,  or  1881^  one  Mary 
James,  of  the  county  of  Stafford,  departed  this  life,  having  first 
made  her  will,  which  was  duly  probated  and  recorded.  This  will, 
along  with  the  records  of  the  county,  was  destroyed  during  the  late 
war;  but  that  portion  of  it  which  bears  upon  this  case  has  been  set 
up  and  established  to  the  thorough  satisfaction  of  all  parties  to  this 
litigation,  by  the  deposition  of  W.  P.  Conway,  the  surviving  execu- 
tor. By  this  portion  of  the  will,  the  said  testatrix,  Mary  James, 
devised  and  bequeathed  all  of  the  residue  of  her  estate,  after  the 
payment  of  her  debts  and  sundry  specific  legacies,  to  the  said  W. 
P.  Conway  and  R.  C.  L.  Moncure,  her  executors,  in  trust  for  the 
use  of  her  brother,  Wm.  S.  James,  during  his  life,  then  for  the 
use  of  her  sister,  Nancy  Hooe,  during  her  life,  and  after  her  death, 
for  the  use  of  Dade  Ilooe  and  Oeorge  Hooe,  sons  of  the  said  Nancy^ 


604  VIBGINIA, 


Greenhow  ▼.  James'  Executor. 


for  their  joint  liyes,  and  if  either  shoald  die  without  children,  the 
whole  for  the  use  of  the  sarviyor  for  life,  and  at  his  death  to  the 
children  of  the  survivor  in  fee. 

The  brother  and  sister  of  the  testatrix  departed  this  life  maoy 
years  ago,  and  soon  after  their  death  Gteorge  Hooe  also  died  un- 
married and  without  issue,  leaving  Dade  Hooe  alone  surviving,  in 
whom  the  use  of  the  whole  residuum  was  vested  for  life,  with  re- 
mainder in  fee  to  his  children.  Soon  after  the  death  of  the  testa- 
trix, the  said  Dade  Hooe  commenced  to  live  and  cohabit  with  one 
Hannah  Oreenhow,  a  woman  of  color.  The  parties  continued  to 
live  together  for  upward  of  forty  years  and  until  the  death  of  Dade 
Hooe,  in  1881.  The  fruit  of  this  illicit  intercourse  was  eleven 
children,  the  plaintiffs  in  this  suit.  In  November,  1875,  Dade 
Hooe  and  Hannah  Oreenhow,  who  were  then  and  afterward  re- 
mained domiciled  in  this  State,  went  to  Washington  for  the  pur- 
pose, and  there  went  through  the  ceremony  of  marriage  in  accord- 
ance with  the  forms  prescribed  by  the  laws  of  the  District  of  Col- 
umbia. 

The  plaintiffs,  who  are  also  the  appellants,  were  always  recognized 
by  Dade  Hooe  as  his  children,  and  there  seems  to  be  no  doubt  but 
that  the  ceremony  of  marrriage  was  celebrated  by  their  parents  in 
the  District  of  Columbia  for  the  purpose  of  legitimatizing  these 
children.  This  suit  was  instituted  by  these  plaintiffs  for  the  pur- 
pose of  recovering  of  the  executors  certain  bonds  to  which  they 
claim  to  be  entitled  under  the  will  of  the  said  Mary  James,  as  being 
the  legitimate  children  of  the  said  Dade  Hooe. 

Now  it  is  argued  for  the  appellants,  that  they  are  legitimate,  first, 
because  although  born  out  of  wedlock,  they  must  yet  be  considered 
as  the  issue  of  a  marriage  deemed  null  in  law,  who  by  the  express 
words  of  the  statute.  Code,  1873,  chap.  119,  §  7,  are ''  nevertheless 
*  *  *  legitimate; "  and  second,  because  under  section  6  of  the 
fiame  chapter  the  subsequent  intermarriage  of  the  parents  and  rec« 
ognition  of  the  father,  legitimated  them. 

It  is  clear  however  that  if  the  words  *'  issue  ef  a  marriage  **  used 
in  the  seventh  section  are  to  be  taken,  as  we  think  they  should,  in 
their  ordinary  acceptation,  that  the  plaintiffs  cannot  be  regarded, 
either  in  fact  or  in  contemplation  of  law,  as  the  issue  of  the  mar- 
riage, for  the  simple  reason  that  their  births  antedated  the  mar- 
riage. This  suggestion  therefore  might  well  be  laid  out  of  view. 
But  assuming  for  the  nonce  that  the  true  construction  of  this  sen* 
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tence  is  that  contended  for  by  the  appellants,  namely,  that  '*  under 
the  case  of  Coutts  y.  OreenhoWf  2  Manf.  372,  prior  bom  children 
are  as  much  the  issue  of  the  marriage  as  those  bom  afterward/' 
the  question  then  arises,  whether  the  offspring  of  an  illicit  inter- 
course between  a  white  person  and  a  negro,  both  domiciled  in  Vir- 
ginia, can  be  legitimated  by  a  marriage  subsequently  solemnized  in 
a  State  or  district  where  the  laws  permit  such  marriage.  And  this 
question  must,  we  think,  at  this  day  be,  both  upon  principle  and  au- 
thority, answered  in  the  negative. 

In  Braoh  t.  Brook,  9  H.  L.  Cas.  223,  Lord  Obakwobth  said: 
'^  The  conclusion  at  which  I  have  arriyed  is  the  same  as  that  which 
my  noble  and  learned  friend  on  the  woolsack  has  come  to,  namely, 
that  though  in  the  case  of  marriages  celebrated  abroad  the  lex  loci 
contrctdus  must  quo  ad  solemnitaies  determine  the  validity  of  the 
contract,  yet  no  law  but  our  own  can  decide  whether  the  contract 
is  or  is  not  one  which  the  parties  to  it,  being  subjects  of  her 
majesty,  domiciled  in  this  country,  might  lawfully  make.'' 

"  There  can  be  no  doubt  as  to  the  power  of  every  country," 
says  he,  ''to  make  laws  regulating  the  marriage  of  its  own  subjects, 
to  declare  who  may  marry,  how  they  may  marry,  and  what  shall 
be  the  legal  consequences  of  their  marrying.  And  if  the  marriages 
of  all  its  subjects  were  contracted  within  its  own  boundaries  no 
such  difficulties  as  that  which  has  arisen  in  the  present  case  could 
exist.  But  that  is  not  the  case;  the  intercourse  of  the  people  of 
all  Christian  countries  among  one  another  is  so  constant,  and  the 
number  of  subjects  of  one  country,  living  in  or  passing  through 
another  is  so  great,  that  the  marriage  of  the  subject  of  one  country 
within  territories  of  another  must  be  a  matter  of  frequent  occur- 
rence. So  again  if  the  laws  of  all  countries  where  the  same  as  to 
who  might  marry,  and  what  should  constitute  marriage,  there 
would  be  no  difficulty;  but  that  is  not  the  case,  hence  it  becomes 
necessary  for  every  country  to  determine  by  what  rule  it  will  be 
guided  in  deciding  on  the  validity  of  a  marriage  entered  into 
beyond  the  area  over  which  the  authority  of  its  own  laws  extends." 

'*  The  rule,"  says  he,  "  in  this  country,  and  I  believe  generally  in 
all  countries  is,  that  marriage,  if  good  in  the  country  where  it  was 
contracted,  is  good  everywhere,  subject  however  to  some  qualifica- 
tions, one  of  them  being  that  the  marriage  is  not  a  marriage  pro- 
hibited by  the  laws  of  the  country  to  which  the  parties  contracting 
marriage  belong." 
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And  m  thig  same  casBf  the  lord-ohanoellor  (Lord  Gampbbll) 
after  stating  the  general  rule,  that  a  foreign  marriage,  valid  ac* 
cording  to  the  law  of  a  country  where  it  la  celebrated,  is  good  ererj^ 
where,  adds;  ^*  Bat  while  the  forms  entering  into  the  contract  of 
marriage  are  to  be  regnlated  by  the  lex  loci  contractus^  the  law  of 
the  country  in  which  it  is  celebrated^  the  essentials  of  the  contract 
depend  upon  the  Ux  domicilii^  the  law  of  the  country  in  which  the. 
parties  are  domiciled  at  the  time  of  the  marriage,  and  in  which  the 
matrimonial  residence  is  contemplated.  Although  the  forms  of 
celebrating  the  foreign  marriage  may  be  different  from  those  re- 
quired by  the  law  of  the  country  of  domicile,  the  marriage  may  be' 
good  everywhere.  But  if  the  contract  of  marriage  is  such,  in  es- 
sentials, as  to  be  contrary  to  the  law  of  the  country  of  domicile,  and 
it  is  declared  void  by  that  law,  it  is  to  be  regarded  as  void  in  the 
country  of  domicile,  though  not  contrary  to  the  law  of  the  country 
in  which  it  was  celebrated.''  And  again  he  says,  at  page  219:  ''If 
a  marriage  absolately  prohibited  in  any  country  as  bemg  contrary 
to  public  policy,  and  leading  to  social  evils,  I  think  that  the  domi- 
ciled inhabitants  of  that  country  cannot  be  permitted,  by  passing 
the  frontier  and  entering  another  State  in  which  the  marriage  is 
not  prohibited,  to  celebrate  a  marriage  forbidden  by  their  own 
State,  and  immediately  returning  to  their  own  State,  to  insist  upon 
their  marriage  being  recognized  as  lawful.'' 

In  Sotiomayor  v.  DeBarros,  3  Prob.  Div.  6,  CoTroN",  L.  J.y 
said:  '' But  it  is  a  well-recognized  principle  of  law  that  the  quos-' 
tion  of  personal  capacity  to  enter  into  a  contract  is  to  be  decided 
by  the  law  of  the  domicile.  It  is  however  urged  that  this  does  not 
apply  to  the  contract  of  marriage,  and  that  a  marriage  valid  ac- 
cording to  the  law  of  the  country  where  it  is  solemDized  is  valid 
everywhere.  This,  in  our  opinion,  is  not  a  correct  statement  of 
the  law.  The  law  of  a  country  where  a  marriage  is  solemnized 
must  alone  decide  all  questions  relating  to  the  validity  of  the 
ceremony  by  which  the  marriage  is  alleged  to  have  been  consti- 
tuted; but  as  in  other  contracts,  so  in  that  of  marriage,  personal 
capacity  must  depend  on  the  law  of  the  domicile."  See  also  to  the 
same  effect  Dicey,  Domicile,  p.  202;  WiUiams  v.  Oates,  5  Ired. 
635;  DupreY.  Ex'r  of  Boulardy  10  La.  Ann.  41(1,  and  State  v.  Bell, 
7  Bflxt.  9;  8.  c,  32  Am.  Rep.  649;  Kinney  v.  Com.,  30  Gratt.  858; 
8.  c,  32  Am.  Rep.  690;  State  v.  Kennedy,  76  N.  C.  251;  s.  c,  22 
Am.  Rep.  6S3.    1  have  quoted  thus  largely  from  the  authorities  to 
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show  that  the  capacity  to  enter  into  the  marriage  contract,  heing  one 
of  the  eesentialB  of  the  contract,  muBt  be  governed  by  the  law  of  the 
domicile,  and  that  whether  the  rule  which  requires  that  a  mar-' 
riage  valid  where  celebrated  is  valid  everywhere  else  arises  oat  of 
all  the  comity  between  nations  or  ex  debilo  jualiiiaf  yet  that  it  can 
have  no  application  to  a  marriage  contract  entered  into  in  a  foreign, 
conntiy  in  contravention  of  the  public  policy  and  statutes  of  the 
country  of  their  domicile  which  pronounces  a  marriage  between 
theim  not  only   '^  absolutely  void,"  but  criminal.     In  the  very 
nature  of  things,  every  sovereign  State  must  have  the  power  to  pre- 
scribe what  incapacities  for  contracting  marriage  shall  be  estab- 
lished as  the  law  of  the  State  among  her  own  citizens,   and  it  ' 
follows  therefore  that  when  the  State  has  once  pronounced  an  in- 
capacity on  the  part  of  any  of  its  citizens  to  enter  into  the  marriage 
relation  with  each  other,  such  incapacity  attaches  itself  to  the^ 
person  of  the  parties,  and  although  it  may  not  be  enforceable  during, 
the  absence  of  the  parties,  it  at  once  revives  with  all  its  prohibitive^ 
power  upon  their  return  to  the  place  of  domicile.    Fully  impressed 
with  the  soundness  of  these  views,  we  will  .only  add  that  in  our 
opinion,  sections  6  and  7  of  chapter  119  of  the  Code  do  not  con- . 
template  a  marriage  made  absolutely  void  by  the  express  terms  of 
the  statute,  and  that  an  examination  of  the  cases  in  tlie  State,  re- : 
ferred  to  in  the  brief  of  the  appellants,  will  disclose  nothing  in 
conflict  with  the  views  herein  expressed. 

The  decree  of  the  Circuit  Court  of  Fredericksburg  is  plainly 
right  and  must  be  affirmed. 

Lacy  and  Fauntlebot,  JJ.,  concurred  in  the  opinion  of  Hin- 
TON,  J;  Lewis,  P.,  and  Richakdsok,  J.,  dissented. 

Note  BY  the  Reporter.  —  Richardson,  J.,  in  a  dissenting  opinion,  said: 
**  There  are  in  Viiginia  two  chief  grounds  which  render  marriage  absolutely 
void;  these  are  (1)  marriage  between  a  white  person  and  a  negro,  and  (2)  mar- 
riage where  there  is  an  existing  prior  miarriage,  which  constitutes  the  crime  ' 
of  bigamy:  In  the  first  case  named,  that  of  marriage  between  a  white  person 
and  a  negro,  which  by  the  law  of  Virginia  is  punisned  as  a  felony  by  confine- 
ment in  the  penitentiary  foi  a  period  of  not  less  than  two  nor  more  than  five 
years;  yet  for  the  crime  of  bigamy  the  period  of  confinement  in  the  peniten- 
tiary is  fixed  at  not  less  than  three  nor  more  than  eight  years.  See  acts  1877- 
8,  pp.  801-2.  This  is  singular  legislative  leniency  in  favor  of  intermarriage 
between  white  persons  and  negroes,  especially  in  view  of  the  abhorrence  In 
which  the  amalgamation  of  the  two  races  is  held.  Doubtless  the  legislature 
was  guided  more  by  the  purpose  of  stamping  with  disapprobation  what  in  its 
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jadgment  oould  at  most  be  of  bat  rare  occurrence,  than  by  the  importance  of 
fixing  a  heayy  penalty  to  an  offense  so  reyolting  as  to  need  little  if  any  thing 
ether  than  the  restraints  of  social  and  moral  sensibility.  Mr.  Minor's  conclu- 
sion seems  to  be  that,  in  either  of  the  cases  named,  though  the  marriage  is 
▼oid  per  m,  it  would  be  prudent  to  obtain  a  divorce  if  either  party  desired  to 
marry  again.  1  Minor's  Inst.  261-2.  This  position  of  Mr.  Minor  indicates 
that  in  his  view  there  are  certain  responsibilities,  other  than  criminal,  and  cer- 
tain rights  incident  to  or  that  may  flow  from  a  void  marriage  which  the  law 
will  regard. 

''Now,  looking  to  the  yeiy  comprehensive  language  of  section  7,  we  have 
no  authority  for  saying,  nor  could  we  be  excused  for  assuming,  that  for  the 
purposes  of  this  case  that  language  has  no  application.  It  is  true  that  that 
provision  was  incorporated  into  our  Code  as  long  ago  as  1785,  and  was  not 
adopted  with  reference  to  or  intended  to  confer  any  benefit  or  right  ap«xi  the 
colored  race,  the  negro  in  Virginia  at  its  passage  being  a  mere  chattel.  Hence 
in  SUmes  v.  Keding,  5  Gall,  148,  Roakb,  J.,  commenting  upon  the  broad  ha- 
mane  policy  of  this  same  provision  of  our  law,  and  answering  the  argument  of 
counsel,  said:  '  It  was  also  said  by  the  same  gentleman  that  my  construction 
would  legitimate  the  children  of  a  white  man  and  a  negro  woman,  when  the 
marriage  ceremony  has  taken  place.  The  answer  is  easy  and  evident.  The 
law  concerning  marriage  is  to  be  construed  and  understood  in  relation  to  thoee 
persons  only  to  whom  the  law  relates,  and  not  to  a  class  of  persons  clearly  not 
within  the  idea  of  the  legislature  when  contemplating  the  subjects  of  marriage 
and  legitimacy.'  The  law  thus  enacted  without  reference  to,  or  with  any  in- 
tention on  the  part  of  the  legislature  to  benefit  the  negro,  in  his  then  status, 
stands  unchanged  to-day,  and  we  are  bound  upon  well-settled  principles  to 
presume  that  it  remains  unchanged  by  deliberate  legislative  design,  founded 
in  the  enlightened  humane  policy  which  diHains  to  visit  the  sins  of  the  parent 
upon  the  unoffending  child,  'nrue,  by  our  statute  (acts  1877-8)  above  re- 
ferred to,  the  marriage  of  a  white  person  with  a  negro  is  a  crime,  and  though 
the  marriage  be  entered  into  beyond  the  limits  of  the  State,  where  such  mar- 
riage is  lawful,  yet  if  the  parties  reside  in  this  State  and  go  beyond  its  limits 
and  are  lawfully  married  In  accordance  with  the  laws  of  the  State  or  place 
where  the  marriage  is  celebrated,  and  then  return  to  their  domicile  here,  they 
are  amenable  to  the  law  which  they  have  sought  to  evade.  This  subject  was 
very  fully  discussed  by  Chbistian,  J. ,  in  Kenny  v.  CommontDeaUh,  80  Qratt. 
858;  8.  c,  82  Am.  Rep.  695;  but  obviously  the  doctrine  discussed  and  the  prin- 
ciples laid  down  in  that  case  have  no  application  to  this  case.  As  touching  the 
jMurties  to  the  marriage,  that  case  was  like  this;  there  a  black  man  and  a  white 
woman,  domiciled  in  Augusta  county,  Virginia,  went  to  Washington  city  and 
were  there  duly  married,  but  returned  immediately  to  their  home  in  this  State. 
There  was  a  prosecution  and  conviction,  which  upon  writ  of  error  was  affirmed 
in  this  court.  Had  there  been  a  similar  prosecution  against  the  parties  to  the 
marriage,  the  parents  of  the  appellants  in  this  case,  the  result  would  doubtless 
have  been  the  same.  But  this  is  no  criminal  prosecution  for  either  bigamy  or 
the  marriage  of  a  white  person  with  a  negro;  but  here  the  children,  the  un- 
offending offspring  of  a  repulsive  alliance,  come  asking  only  the  prokectioa 


APBIL  TEBM,  1885.  609 

Qieenhow  t.  Jamee'  Ezeentor. 

which  in  anmifitakftble  terms  the  law  in  its  benignity  extends  to  them;  and 
when  too  there  is  not  even  an  adyersary  claimant  to  that  which  they  seek  as 
rightfally  their  own.  Surely  they  are  entitled  to  it  by  the  plain  language: 
'  If  a  man,  having  had  a  child  or  children  by  a  woman,  shall  afterward  inter- 
marry with  her,  such  child  or  children  or  their  descendants,  if  recognised  by 
him  before  or  after  the  marriage,  shall  be  deemed  legitimate, 'etc.  The  law- 
was  on  the  statute  book  irrespective  of  the  black  man,  and  many  yean  beforo 
the  negro  attained  to  his  present  status.  The  law  has  stood  still,  but  in  the 
meantime  the  negro  has  grown  into  its  gracious  protection;  he  has  been  clothed 
with  citiienship;  he  is  in  the  language  of  the  statute  a  man,  and  while  the 
idea  of  amalgamation  is  repugnant  to  the  white  race,  and  intermarriage  be- 
tween the  races  is  prohibited  under  heavy  penalties  of  the  law,  yet  the  domi- 
nant white  race  has  not  yet  struck  nor  will  it  likely  ever  strike  at  the  natural 
legal  rights  of  unoffending  children  through  the  sins  of  their  parents.  The 
policy  of  our  law  is  quite  the  contrary.  The  argument  on  behalf  of  the  ap- 
pellee that  Dade  Hooe  and  Hannah  Greenhow  were  not  really  married,  but 
only  attempted  to  commit  an  act  which  the  law  declares  to  be  absolutely  void, 
is  utterly  fallacious.  Had  they  sfter  marriage  remained  in  the  District  of 
Columbia,  or  outside  of  this  State,  the  Virginia  law  would  not  have  been  vio- 
lated and  they  could  not  have  been  pursued.  It  might  as  well  be  said  that 
persons  similarly  dtuated  and  never  reridents  of  this  State,  but  duly  married 
in  the  District  of  Columbia  or  other  place  where  such  marriages  are  lawful, 
could  not  become  residents  of  this  State.  This  would  be  so  palpably  in  vio- 
lation of  the  principle  of  comity  between  the  States  that  the  idea  could  not  be 
for  a  moment  entertained. 

"  Again  bigamous  marriages  are  absolutely  void,  yet  the  law  legitimates,  in 
its  humanity,  the  innocent  issue  of  such  marriages.  Bigamous  negro  mar- 
riages are  punishable  Just  as  such  marriages  between  white  people  are  pun- 
ished. In  each  case  it  is  the  crime  which  the  law  abhors  and  punishes,  and 
not  the  unfortunate  issue  of  the  marriage  which  in  law  is  void. 

"  Dade  Hooe  lived  a  life  greatly  offensive  to  the  law  and  society.  In  his  old 
age  he  did  what  in  the  eye  of  the  law  and  good  morals  was  perhaps  the  best 
thing  he  could  do  under  the  circumstances;  he  sought  to  relieve  his  acknowl- 
edged children  from  the  blight  and  curse  of  bastardy,  and  in  this  he  doubtless^ 
did  what  he  thought  was  best  in  attempting  to  advance  the  interests  of  tho»(^ 
who  had  the  greatest  claim  upon  his  affection  and  bounty. 

"  J3Ume  V.  Keeling,  6  Call,  148,  was  a  case  in  which  the  issue  of  a  woman  bv^ 
a  second  marriage,  which  took  place  during  the  life-time  of  her  first  husband, 
were  held  legitimate  after  the  death  of  their  father.  In  delivering  the 
opinion  Roaitb,  J.,  said:  'This  is  a  mere  civil  controversey  to  ascertain  the 
right  of  property.'  And  the  judge  was  careful  to  remark  upon  the  importance 
of  keeping  the  first  marriage  out  of  view,  thus  taking  the  precaution  of  shield- 
ing the  children  against  the  criminal  bigamous  act  of  their  mother.  Further 
on  the  same  judge  says:  '  The  second  marriage  therefore  was  not  lawful,  it 
was  even  void;  but  we  cannot  in  this  case  say  it  was  criminal.  *  *  *  But 
if  it  were  otherwise,  if  the  legislature  should  ever  be  supposed  to  consider 
every  second  marriage,  living  a  first  husband  or  wife,  as  criminal,  wherefore 
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should  they  yisit  the  sins  of  the  parents  upon  the  innocent  and  unoffending 
offspring?  Bat  this  was  not  the  temper  of  the  legislatnre.  In  the  case  of 
incestuous  marriages,  when  the  parties  with  the  full  knowledge  of  the  ever- 
lasting bar  which  does  and  ought  to  exist  between  them,  enter  into  this  con- 
tract and  produce  an  innocent  offspring  in  defiance  of  laws  human  and  divine, 
where  you  qannot  suppose  a  circumstance  of  excuse,  except  the  scarcely  pos- 
sible one  of  an  ignorance  of  the  consanguinity  which  exists  between  the  parties, 
their  ofbpring  is  not  bastardized  by  our  laws.'  The  reasoning  of  Judge 
RoANB  is  peculiarly  appropriate  to  the  case  in  hand,  and  it  is  difficult  to  con- 
ceive how  upon  principle  a  distinction  can  be  taken  between  that  case  and  this. 
Bigamy  is  a  crime;  so  is  marriage  between  white  and  colored  persons.  In  fact 
if  I  was  guided  only  by  the  punishment  inflicted,  as  has  been  shown,  the  latter 
is  the  lesser  offense.  I  think  this  case  is  ruled  by  8toM  t.  KeeHng,  wpra. 
Many  other  authorities  to  the  same  effect  might  be  cited.  I  may  mention 
Sleigh  y.  S^rio&r,  6  Call,  489 ;  8  H.  &  M.  225 ;  Bennett  t.  Tder,  15  Gntt. 
821-3;  8.  c,  78  Am.  Dec.  688 ;  Otntite  t.  Oreenhow,  2  Munf.  888 ;  s.  c,  5  Am. 
Dec.  472 ;  Aih  t.  Wey,  2  Gratt.  208,  and  other  cases  which  go  further  and  hold 
that  though  the  parties  leave  the  State  where  the  marriage  is  prohibited  and 
to  evade  the  law  of  their  domicile,  and  are  married  and  return  to  their  domi- 
cile, still  the  marriage  is  valid.  Putnam  v.  Putnam,  8  Pick.  488;  Medwaf  v 
JBfeedham,  16  Mass.  167;  s.  c,  8  Am.  Dec.  181.  For  an  able  and  exhaustive 
discussicm  of  the  whole  subject,  upon  a  full  examination  of  all  the  authorities, 
see  Van  Vo^rkUy.  Brintnatt,  86  N.  T.  18 ;  s.  c,  40  Am.  Bep.  586." 
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Lien — Mwing  log». 

One  wbo  saws  logs  of  another  into  lamber  and  shingles  has  a  lien  at  oommon 
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ACTION  to  enforce  a  Hen. '  The  opinion  states 
plaintiff  had.  judgment  below. 

0.  W.  Gate,  for  appellant. 

Raymond  dt  Hasettine,  for  respondent. 

Ortok,  J.  The  respondent,  as  plaintiff  in  the  case,  alleged  in 
his  compUinty  substantially,  that  he  was  the  owner  of  mills  for 
-sawing  lamber  and  shingles  out  of  logs,  and  engaged  in  using  said 
mills  for  such  purpose;  that  he  was  employed  by  the  defendants  to 
saw  lumber  and  shingles  out  of  their  logs,  delivered  to  him  for 
that  purpose,  for  what  it  was  reasonably  worth;  that  he  sawed  for 
the  defendants  many  thousand  feet  of  lumber  and  many  thousand 
shingles  out  of  such  logs,  and  demanded  of  them  what  it  was  rea- 
sonably worth,  which  they  refused  to  pay,  and  that  he  therefore 
retained  the  possession  of  the  same  until  he  should  be  paid,  and 
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the  defendants  sought  to  take  the  same  away  by  force,  and  that 
they  are  personally  irresponsible  and  insolvent.  The  prayer  is  for 
an  injunction  against  such  remoyal,  and  for  the  enforcement  of  a 
common-law  lien  on  the  same  for  the  amount  to  which  the  plaintiff 
is  entitled. 

The  defendants  substantially  admitted  in  their  answer  such  em- 
ployment as  stated  in  the  complaint,  but  alleged  that  it  was  for  an 
agreed  compensation,  and  set  up  a  failure  to  perform,  and  damages 
for  bad  piling  and  manufacture,  etc.,  and  denied  the  common-lair 
lien.  On  the  trial  the  defendants  objected  to  any  evidence  under 
the  complaint  on  the  ground  that  it  stated  no  cause  of  action, 
which  objection  was  overruled.  The  plaintiff  then  proved  the 
sawing  in  said  mills  of  lumber  out  of  the  defendants'  logs  so  fur- 
nished by  them,  which  sawing  or  manufacture  was  worth  $1,191.21, 
without  interest  since  that  time,  but  with  interest,  $1,285.36. 
The  defendants  offered  no  evidence,  but  moved  to  dismiss  the 
action  on  the  ground  that  the  plaintiff  had  no  right  to  resort  to  a 
court  of  equity  to  foreclose  a  lien  for  labor  on  logs  and  lumber,  and 
that  he  has  an  adequate  remedy  at  law,  which  motion  was  over- 
ruled, and  the  Circuit  Court  rendered  judgment  against  the 
defendants  for  the  amount  last  stated,  and  for  a  lien  on  said  lum- 
ber remaining  in  the  possession  of  said  plaintiff.  This  appeal  is 
from  said  judgment. 

The  only  material  question  presented  and  argued  in  the  brief  of 
the  learnt  counsel  for  the  appellants  is  whether  the  plaintiff  was 
entitled  to  such  common-law  lien  on  the  lumber  so  manufactured 
by  him  out  of  the  logs  of  and  furnished  by  the  defendants.  The 
question  is  divided  in  the  argument:  (1)  Whether  the  plaintiff 
had  a  common-law  lien,  or  whether  a  common-law  lien  could  be 
made  to  embrace  such  manufacture;  and  (2)  whether,  if  such  a 
lien  could  ever  have  been  enforced  in  this  State,  the  statute  has 
not  abrogated  it. 

1.  The  principle  upon  which  a  common-law  lien  was  anciently 
allowed,  and  its  allowance  extended  by  modem  decisions,  would 
seem  to  embrace  such  a  case.  That  principle  is  that  persons  who 
have  bestowed  labor  upon  an  article,  or  done  some  other  act  in 
reference  to  it  by  which  its  value  has  been  enhanced,  have  the 
right  to  detain  the  same  until  they  are  reimbursed  for  their  expendi- 
ture and  labor  {Oakes  v.  Moore,  24  Me.  214);  or  that  every  bailee 
for  hire,  who  by  his  labor  and  skill  has  imparted  an  additional 
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Talae  to  the  goods,  has  a  lien  upon  the  property  for  his  reasonable 
charges.  Orinnell  t.  Cooky  3  Hill,  491;  s.  o.,  38  Am.  Dec.  663. 
**  This  right  rests  on  principles  of  nataral  equity  and  commercial 
necessity,  and  it  prevents  circuity  of  action,  and  giTes  security  and 
confidence  to  agents.^'  2  Kent  Com.  634.  The  extension  of  the 
principle  to  a  tailor  who  makes  clothing  out  of  cloth  furnished 
(Cowper  T.  Andrews^  Hob.  42),  and  to  a  dyer  who  imparts  colors 
to  plain  fabrics  {Oreen  y.  FamMTy  4  Burr.  2221),  has  led  to  its 
recognition  in  all  cases  of  a  bailee  for  hire  who  takes  property  in 
the  way  of  his  trade  and  occupation,  and  by  his  labor  and  skill 
imparts  additional  yalue  to  it.  Sevan  y.  Waters,  Moody  &  M.  235; 
Scarf e  v.  Morgan,  4  Mees.  &  W.  283;  Trust  y.  Pirsson,  1  Hilt 
292.  A  lien  was  allowed  to  a  wagon-maker  who  made  a  wagon  out 
of  materials  furnished  by  another  {Gregory  y.  Stryker,  2  Denio, 
631);  and  to  a  carpenter  upon  doors  made  out  of  lumber  furnished 
by  another  {Curtis  y.  Jones,  1  How.  App.  Gas.  145,  and  Mclntyre 
▼•  Carver,  2  Watts  &  S.  892;  s.  o.,  37  Am.  Dec.  579);  and  to  a 
thresher,  on  grain  he  threshes  for  another  {Nevan  y.  Roup,  8  Iowa, 
207);  to  a  raftsman,  on  the  lumber  he  rafts  for  another  {Farring- 
ton  y.  Meek,  80  Ma  585);  and  to  a  harness-maker,  who  oils  the 
harness  of  another.  Wilson  y.  Martin^  40  N.  H.  88.  Morgan  v. 
Congdon^  4  N.  Y.  552,  is  a  case  in  point  of  a  commourlaw  lien  on 
the  lumber  sawed,  for  the  sawing.  It  is  claimed  by  the  learned 
counsel  of  the  appellants  that  Oakes  y.  Moore,  supra,  is  in  point 
against  such  a  lien;  but  in  that  case  the  retention  of  possession 
necessary  to  a  common-law  lien  was  not  shown,  but  on  the  other 
hand,  the  possession  had  been  voluntarily  surrendered;  and  besides 
in  that  case  the  lien  claimed  was  upon  logs  for  cutting  them  from 
the  land  of  another  and  booming  them,  and  not  for  converting  the 
same  into  lumber.  We  think  it  is  clear,  both  in  principle  and  from 
authority,  that  the  plaintiff  had  a  common-law  lien  on  the  lumber, 
so  long  as  it  remained  in  his  possession,  for  what  it  was  reasonably 
worth  to  convert  the  logs  of  the  defendant  into  it  by  his  labor. 
[Omitting  the  statutory  question.] 

Judgment  affirmed^ 
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(B6Wi8.  8L) 

Municipal  eorporaUon--^  ioy  ndetoaik. 

In  the  absence  of  an^  stractoral  defect  in  a  sidewalk,  a  citj  ia  not  liable  fooi 
an  injury  bj  mere  slipperiness  caused  by  the  sudden  thawing  of  snow  and 
ice.» 

ACTION  for  personal    injury  by  a    defectiye   sidewalk.    The 
opinion  states  the  case.   The  defendant  had  judgment  below. 

B.  P.  Smiih  and  IfiUh.  Persies  A  Sons,  for  appellant. 

R.  Lusconibe,  city  attorney^  and  Joshua  Stark,  for  respondent. 

Cassodat,  J.  The  plaintiff  testified,  in  effect,  that  on  the  eve- 
ning of  Febmary  26,  1881,  he  started  from  his  place  of  business  on 
East  Water  street  to  his  home,  by  one  of  his  usual  routes;  that  he 
went  along  on  the  west  side  of  Broadway;  that  while  passing  from 
the  cross-walk  over  Oneida  street  to  the  sidewalk,  and  when  in  the 
act  of  stepping  upon  the  bridge  or  apron  oyer  the  gutter  with  his 
left  foot,  he  fell  backward  toward  the  middle  of  Oneida  street,  and 
broke  his  ankle;  that  at  the  time  the  apron  was  coTered  with  melt- 
ing snow  and  water,  some  three  or  four  inches  deep.  The  undis- 
puted eyidence  tended  to  show  that  the  apron  was  about  eight  feet 
long,  and  ascended  in  the  direction  the  plaintiff  was  going  from 
eight  to  twelye  inches  in  the  whole  length;  that  the  surface  of  the 
apron  was  slippery  with  ice;  that  there  had  been  about  eight  inches 
of  snow  on  the  11th  and  12th  of  the  same  month;  that  there  had 
been  slight  falls  of  snow  at  four  or  five  different  times  between  that 
and  the  24th,  but  at  no  time  more  than  a  fraction  of  an  inch;  that 
the  temperature  had  been  yariab'ie,  but  was  below  freezing  in  the 
morning  and  eyening  during  all  the  time  between  the  12th  and  the 
25th,  inclusive;  that  it  thawed  in  the  middle  of  the  day  of  both  the 
21st  and  22d;  that  it  thawed  all  day  on  the  ){6th,  which  was  the 
day  of  the  injury,  and  increasingly  so,  from  36  degrees  in  the 
morning  to  47  in  the  evening. 

*  To  same  effect,  Broberg  y.  OUy  of  Dei  Moines  (68  Iowa,  528),  50  Am.  fiep! 
756. 
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The  only  stractnral  defect  alleged  in  the  apron  is  that  it  was 
only  about  foar  feet  wide,  and  was  twenty  inches  above  the  center 
of  the  gutter,  without  any  guards  on  the  sides  to  prevent  people 
from  stepping  ofF>  and  without  any  cross-pieces  on  the  surface  to 
prevent  people  from  slipping  down.  The  plaintiffs  testimony  as 
to  the  occurrence  of  the  injury  pvecludes  the  possibility  of  any  such 
alleged  defect  contributing  in  any  way  to  the  injury.  He  distinctly 
swore  that  he  did  not  step  ofF  the  apron  into  the  gutter.  This 
being  so,  its  height  and  the  absence  of  guards  in  no  way  coutribu* 
ted  to  the  injury.  He  also  swore  that  he  did  not  fall  forward  as  he 
was  ascending  the  apron,  but  backward.  This  being  so,  it  is  very 
evident  that  the  incline  of  the  apron  or  the  absence  of  slats  in  no 
way  contributed  to  the  injury.  He  swore  that  the  planks  were 
warped  and  the  surface  of  the  apron  uneven,  but  no  substantial 
defect  in  that  respect  is  shown.  The  same  is  true  in  respect  to  the 
incline  of  the  apron.  Sehroth  v.  Preseott^  63  Wis.  G52.  This  court 
has  gone  to  the  extent  of  holding,  in  effect,  that  when  a  sidewalk 
is  so  constructed  as  to  be,  with  the  ice  and  snow  that  would  ordi- 
narily accumulate  upon  it  in  winter,  unsafe  to  travel  thereon  with 
ordinary  care,  then  it  is  defective.  Hill  v.  Fond  du  Lac^  56  Wis. 
248;  Stilling  v.  Thorp,  64  Wis.  637;  s.  a,  41  Am.  Rep.  60.  This 
is  substantially  the  ruling  in  the  Massachusetts  cases  cited  by  coun- 
sel. The  Connecticut  court  professes  to  have  established  a  more 
stringent  rule  as  to  cities.  Clotcghessey  v.  Waterburyy  51  Conn. 
405;  8.  c,  50  Am.  Rep.  38.  But  none  of  the  cases  seem  to  go  to 
the  extent  of  holding  that  mere  slippenness,  resulting  wholly  from 
natural  causes,  constitutes  a  defect.  See  the  cases  in  this  court 
above  cited,  and  Cook  v.  Milwaukee,  24  Wis.  270;  s.  c,  I  Am.  Rep. 
183;  8.  c,  27  Wis.  191;  Stanton  v.  Springfield,  12  Allen,  566;  Bil- 
lings V.  Worcester,  102  Mass.  329 ;  s.  c,  3  Am.  Rep.  460. 

The  mere  fact  that  there  was  melting  snow  and  water  passing 
along  the  gutter  and  over  the  cross-walk  and  apron  westerly  along 
Oneida  street  cannot  be  regarded  as  a  defect,  under  the  circum- 
stances stated.  Such  melting  snow  and  water  had  to  go  some- 
where, and  ordinarily  must  go  along  the  surface  of  the  street. 
Presumably  the  sudden  thaw  caused  the  flow  of  water  and  snow. 
But  that  was  only  temporary.  An  accumulation  of  ice  or  snow, 
constituting  an  obstruction,  might  be  allowed  to  remain  such 
length  of  time  as  to  create  a  liability  in  favor  of  one  injured  thereby. 
The  mere  fact  that  the  surface  of  the  apron  beneath  such  melting 
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enow  and  water  was  slippery  cannot  be  regarded  as  a  defect  in  the 
walk,  upon  the  principles  already  stated. 

The  plaintiff  testified  that  his  foot  was  caught  as  in  a  vise,  but 
he  gives  no  explanation  as  to  the  cause,  and  there  is  not  a  particle 
of  evidence  from  which  it  may  be  inferred.  It  is  all  left  to  conjec- 
ture. There  is  no  claim  that  there  was  any  hole  in  the  apron  or 
cross-walk.  We  are  asked  to  infer  the  existence  of  a  defect  from 
the  fact  of  the  injury  alone.  This  cannot  be  dona  Sorinwn  y. 
Menasha  P.  Ji  P.  Co.,  56  Wis.  338.  There  is  no  eyidence  of  any 
deformity  nor  want  of  conformity  in  the  cross-walk  or  apron.  Cities 
and  towns  are  not  insurers  of  safety  to  travellers.  There  is  nothing 
in  the  structure  of  the  walk  and  apron,  combined  with  the  ice,  snow, 
and  water;  tending  to  prove  negligence  or  misfeasance  in  the  defend- 
ant The  city  can  only  be  held  liable  for  doing  something  which 
ought  not  to  have  been  done,  or  failing  to  do  something  which  it, 
or  its  authorized  agents,  ought  to  have  done.  It  is  enough  here  to 
say  that  we  find  no  evidence  tending  to  prove  such  wrong-doing 
or  failure  to  do. 

Bt  thb  Ooubi  —The  judgment  of  the  Oiicuit  Court  is  aflSrmed. 


Galloway  y.  Bokbstbbl. 

(fl6  WU.  79.) 

Woff —  ofnecettUy  —  iiairw^f. 

The  owner  of  two  stores,  with  a  public  hall  over  both  of  them,  oonveyed  the 
stores  at  different  times  to  different  grantees,  and  an  indiyidoal  half  of  the 
farnitnre,  scenery,  etc.,  of  the  hall  to  each.  There  was  bat  one  entrance 
to  the  hall,  and  that  was  at  the  sonth  end  of  the  bnilding,  and  it  was  im- 
practicable to  construct  another  without  injuring  the  front  of  the  north 
store  and  the  hall.  BM,  that  the  owner  of  the  north  store  had  an  implied 
right  to  use  the  stairway. 

TRESPASS.    The  opinion  states  the  case.    The  defendant  had 
judgment  below. 

Chas.  E.  Sh&pardy  for  appellant. 

Edwavd  S.  Bragg,  for  respondent. 
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O0LB9  0.  J.  This  is  an  action  of  trespass.  The  facts  upon  which 
the  question  of  law  arises  are  briefly  these:  Before  1870  one  Oharles 
Johnson,  the  owner  in  fee  of  a  lot  in  the  city  of  Fond  du  Lac,  erected 
a  brick  building  on  the  south,  45  feet  and  10  inches  of  the  same 
abutting  on  Main  street,  which  building  was  known  as  ''Opera 
Hall  Block.''  The  first  story  of  the  building  was  divided  into  two 
stores;  the  north  store,  now  owned  by  the  defendant,  being  20  feet 
and  10  inches  wide,  including  the  walls;  the  south  store,  owned  by 
the  plaintiffs,  being  25  feet  wide,  and  including  a  stairway  at  the 
extreme  south  end  to  a  hall  in  the  second  story.  This  hall  occupies 
the  whole  space  or  room  above  the  stores,  and  was  finished  by  John- 
son as  and  for  a  hall  for  public  meetings,  entertainments,  and 
amusements,  and  has  been  used,  down  to  the  commencement  of  the 
suit,  for  such  purposes.  The  only  entrance  provided  for  reaching 
the  hall  is  this  stairway  in  the  south  store.  The  south  store  was 
conveyed  by  the  representative  of  Oharles  Johnson  to  the  plaintiffs^ 
remote  grantors  in  1873,  without  any  express  reservation  in  the 
deed  of  the  right  to  use  the  stairway  as  a  means  of  entrance  to  the 
halL  In  1875  the  north  store  was  conveyed  to  defendant.  In  the 
deeds  ''  an  equal  undivided  one-half  of  all  the  fixtures,  furniture, 
gas-pipe,  meters  and  burners,  scenery  and  stage  machinery,  and 
personal  property  belonging  to  or  connected  with  Opera  Hall,"  was 
conveyed  to  the  respective  grantees.  The  trespass  complained  of  is 
the  entering  upon  and  using  the  stairway  at  the  south  end  of  the 
plaintiff*s  store,  by  the  defendant,  as  a  means  of  ingress  and  egress 
to  the  hall,  which  is  owned  by  the  parties  in  common. 

The  controversy  is  as  to  the  right  of  the  defendant  to  use  the 
stairway  for  the  purpose  stated,  under  the  circumstances.  His 
counsel  claims  that  he  has  that  right,  and  he  refers  to  the  legal 
proposition  laid  down  in  Dittman  v.  Hoffman^  38  Wis.  559,  in  sup- 
port of  his  position.  That  proposition  is:  ''  When  one  part  of  an 
estate  is  dependent  of  necessity  for  enjoyment  on  some  use,  in  the 
nature  of  an  easement,  in  another  part,  and  the  owner  conveys 
either  part,  without  express  provision  on  the  subject,  all  the  author- 
ities agree  that  the  part  so  dependent,  thence  called  the  '  dominant 
estate,'  carries  or  reserves  with  it  an  easement  of  such  necessary 
use  in  the  other  part,  thence  called  the  'servient  estate.'"  Page 
572.  In  the  above  case  the  chief  justice  remarks  that  this  rule  has 
long  been  applied  to  implied  reservations  as  well  as  implied  grants; 
and  he  justly  says  in  the  opinion  that  there  is  great  conflict  of 
Vol.  LVl  —  78 
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authority  whether  the  rale  as  to  an  implied  reservation,  where  the 
so-called  dominant  estate  is  retained  by  the  grantor,  is  as  liberal 
as  it  is  in  favor  of  an  implied  grant  where  such  estate  is  conveyed. 
Bat  without  entering  into  any  discussion  of  that  question  now,  we 
think,  upon  the  facts  of  this  case,  a  reservation  by  implication  to 
the  defendant  of  the  right  to  use  the  stairway  as  an  entrance  to  the 
hall  must  be  presumed  to  exist,  so  long  as  the  hall  shall  be  used,  as 
it  is  at  present,  for  a  place  for  public  meetings  and  entertainments. 
This  right  rests  upon  the  ordinary  principle  of  law  of  an  easement 
of  necessity  for  the  employmient  of  the  hall  for  that  purpose.  The 
reservation  of  such  a  right  does  not  rest  upon  the  ground  of  ''  abso- 
lute physical  necessity,  but  of  reasonable  necessity,  as  distinguished 
from  mere  convenience;  '^  for  the  learned  Circuit  Court  found  that 
no  other  entrance  from  Main  street  to  the  hall  could  be  built  with- 
out  destroying  the  front  of  the  store  below  and  the  adaptability  of 
the  room  above  for  public  meetings.  This  finding  is  fully  sustained 
by  the  evidence.  The  case  therefore  comes  within  the  rule  that 
'^  when  one  part  of  an  estate  is  dependent  of  necessity  for  enjoy- 
ment on  some  use,  in  the  nature  of  an  easement,  in  another  part, 
^nd  the  owner  conveys  either  part,  without  express  provision  on  the 
subject,  the  part  so  dependent  carries  or  reserves  with  it  an  ease- 
ment of  such  necessary  use  in  the  other  part.''  DUlman  v.  Hoff- 
man,  supra ;  Jarstadi  v.  Smith,  51  Wis.  96. 

The  evidence  clearly  shows  that  the  hall  was  originally  finished 
for  a  place  of  public  meetings.  The  stairway  was  constructed  as 
the  only  entrance  to  it  before  either  of  the  stores  was  conveyed  by 
the  owner.  This  stairway  was  of  course  open  and  visible  to  the 
purchaser.  Besides,  the  clause  in  the  deed,  in  each  chain  of  title 
to  which  we  have  referred,  shows  beyond  all  controversy  that  the 
understanding  or  expectation  of  the  parties  was  that  the  hall  should 
be  used  for  public  meetings  and  entertainments;  for  an  undivided 
half  of  all  fixtures,  furniture,  scenery,  and  stage  machinery  con- 
nected with  the  hall  was  conveyed  to  each  grantee.  This  shows  the 
intention  of  the  parties,  that  they  understood  that  the  hall  was  to 
be  used  as  a  common  hall  for  public  meetings,  and  that  the  stair- 
way was  to  afford  a  common  entrance  to  it.  Consequently,  so  long 
as  the  hall  shall  be  used  for  such  purposes,  the  defendant  has  the 
J  right  to  the  use  of  the  stairway.  A  reservation  of  such  a  right  will 
be  implied  under  the  circumstances.  This  view  of  the  law  is  well 
supported  by  many  cases  cited  by  counsel,  as  well  as  others  found 
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in  the  books,  and  accords  with  reason  and  common  justice;  for  it 
is  obTioas  that  the  stairway,  if  not  absolutely  necessary,  is  reason- 
ably necessary  for  the  convenient  enjoyment  of  the  room  as  a  hall. 
If  any  other  entrance  should  be  provided,  it  would  materially  alter 
the  architectural  design  of  the  building,  and  almost  destroy  the 
^yantages  of  the  hall  for  the  purpose  for  which  it  was  originally 
designed.  The  easement  may  be  said  to  be  one  of  necessity  under 
the  circumstances,  and  apparent  to  the  purchaser  when  the  south 
store  was  sold  by  the  representative  of  the  original  owner.  An 
implied  reservation  must  therefore  be  presumed. 

The  court  below  held  that  the  defendant  has  a  right  of  way  over 
the  stairway  leading  -to  the  hall.  In  that  view  we  fully  concur. 
But  the  court  further  held,  as  a  conclusion  of  law,  that  the  plain- 
tiffs have  no  right  to  partition  the  hall  by  erecting  a  wall  or  par- 
tition so  as  to  divide  the  room  and  cut  off  the  defendant's  store 
from  the  entrance.  As  to  the  correctness  of  this  conclusion  we 
shall  express  no  opinion,  for  the  simple  reason  that  it  is  not  involved 
in  the  issues  in  the  case.  The  plaintiffs'  counsel  strongly  pressed 
us  to  pass  upon  the  question  whether  his  clients  have  or  have  not 
the  right  of  walling  up  the  hall  along  the  boundary  line,  through 
its  center,  thus  destroying  its  use  as  a  hall  for  public  meetings.  He 
says  this  question  is  distinct  and  independent  of  that  as  to  the  right 
of  way;  that  the  defendant  may  well  have  the  right  of  way,  but  no 
right  to  insist  on  the  upper  part  of  the  building  always  being  used 
as  a  public  hall  and  to  prevent  a  wall  or  other  construction  in  it 
that  would  destroy  it  as  a  hall.  But  as  we  have  said,  wis  shall 
express  no  opinion  upon  this  point,  but  purposely  leave  it  open  for 
future  consideration  should  the  parties  see  fit  to  litigate  it  We 
affirm  the  judgment  dismissing  the  complaint,  on  the  distinct  ground 
that  the  defendant  committed  no  trespass  in  using  the  stairway  as 
an  entrance  to  the  hall.  No  other  question  is  intended  to  be  passed 
upon  or  decided.  The  judgment  of  the  Circuit  Court,  with  this 
qualification,  is  affirmed. 

Br  THE  Court — Ordered  accordingly. 
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DOUD  v.  WlBOOiraiK,  PmSYILLB  AND  SUPEBIOB  BaILWAT  CoIC- 

PAisrr. 

OorporaHan'--'$uU  agaimi  ofcvn  by  gtoekhoider  ^-^  r^fitiol  of  eorporaUan  t9 

proaeeute. 

A  stockholder  of  a  oorporation  cannot  maintain  an  actioUp  either  as  an  indiyid- 
nal  or  as  a  representatiye,  against  the  officers  for  fraud  or  mismanagement^ 
unless  the  oorporation  has  aotnallj  or  virtuallj  refused  to  prosecute  and  this 
refusal  must  be  ayerred. 

• 

ACTION  by  a  stockholder  for  relief.    The  opinion  states  the  case. 
The  defendant  had  judgment  below. 

Moses  Hooper  and  Oeorge  R.  Oardner,  for  appellant. 

John  W.  Gary,  for  respondents. 

GoLE^  0.  J.  [Omitting  minor  point.]  This  is  an  action  bronght 
by  a  part  of  the  stockholders  of  the  defendant  corporation  against 
the  corporation  and  certain  of  its  officers,  directors  and  stockholders 
to  obtain  certain  reliel  The  objection  taken  to  the  complaint  on 
the  trial  was  that  the  action  being  for  the  protection  of  the  prop- 
erty of  the  corporation,  or  of  the  corporate  franchises,  the  right  of 
action  vested  primarily  in  the  corporation,  and  could  be  maintained 
by  the  stockholders  only  upon  the  refusal  of  the  board  of  directon 
to  prosecute,  or  when  it  appears  that  it  will  be  useless  to  call  upon 
the  board  to  act.  The  learned  trial  judge  on  this  subject  followed 
the  rule  which  has  been  laid  down  by  courts  of  the  highest  author- 
ity, both  in  this  country,  and  in  England.  The  able  counsel  for 
the  defendants  has  cited  in  his  brief  many  of  these  cases,  and  the 
number  could  readily  be  increased.  These  decisions  are  clear  and 
pointed,  fully  establishing  the  doctrine  that  a  stockholder  has  not 
the  right  to  bring  an  action  in  his  own  name  against  officers  of  a 
corporation  for  fraudulent  acts  or  waste  of  the  corporate  property, 
unless  such  corporation,  or  its  officers,  upon  being  applied  to  for 
such  purpose  by  the  stockholder,  refuses  to  prosecute,  or  unless  it 
appears  that  a  request  to  prosecute  would  be  useless.  Prof.  Pome- 
roy,  in  his  work  on  Equity  Jurisprudence,  states  the  rule  deducible 
from  the  authorities  as  follows:  ''In  general,  where  the  directors 
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or  officers,  or  some  of  them,  cause  a  loss  of  corporate  property,  by 
negligence  or  culpable  lack  of  prudence  or  failure  to  exercise  their 
functions  ;  or  fraudulently  mis{ippropriate  the  corporate  property 
in  any  manner,  whether  for  their  own  benefit  or  for  the  benefit  of 
third  persons,  or  obtain  any  undue  advantage,  benefit,  or  profit  for 
themselves,  by  contract,  purchase,  sale,  or  other  dealings,  under 
color  of  their  official  functions ;  or  misuse  the  franchises  ;  or  vio- 
late the  rules  established  by  the  charter  or  by-laws  for  their  man- 
agement of  the  corporate  affairs  ;  or  in  any  other  similar  manner 
commit  a  breach  of  their  fiduciary  obligations  toward  the  corpora- 
tion, so  that  it  sustains  an  injury  or  loss,  and  a  liability  devolves 
upon  themselves — then  the  corporation  is  the  party  which  must, 
as  the  plaintiff,  bring  an  equitable  suit  for  relief  against  the  wrong- 
doers. In  cases  belonging  to  this  class  therefore,  whatever  be  the 
nature  of  the  particular  wrong,  whether  intentional  and  f  raudulent, 
or  resulting  from  negligence  or  want  of  reasonable  prudence,  and 
whatever  be  the  indirect  loss  occasioned  to  individual  stockholders, 
no  equitable  suit  for  relief  against  the  wrong-doing  directors  or 
officers  can  be  maintained  by  a  stockholder  or  stockholders,  indiv- 
idually, nor  by  a  stockholder  suing  representatively  on  behalf  of 
all  others  similarly  situated,  unless  the  special  condition  of  circum- 
stances exists  to  be  described  in  the  next  following  paragraph  — 
namely,  that  the  corporation  either  actually  or  virtuUy  refuses  to 
prosecute.  Even  if  the  stockholder  alleges  that  the  value  of  his 
own  stock  has  been  depreciated  by  the  defendant's  acts,  or  that  he 
has  sustained  other  special  damages,  he  is  not  thereby  entitled  to 
maintain  the  suit."    §  1094. 

This  condensed  statement  quite  fully  embodies  the  result  of  the 
decisions  on  this  question,  therefore  we  deem  it  best  to  give  it  at 
length.  It  supersedes  the  necessity  of  going  into  any  analysis  of 
the  cases  to  which  our  attention  was  called  on  the  argument.  The 
rule  above  stated  is  too  well  established  to  bo  disregarded,  and  it 
only  remains  to  inquire  whether  the  facts  set  forth  in  the  comphiint 
bring  the  case  within  it. 

There  are  many  acts  of  fraud  and  misconduct  alleged  on  the  part 
of  the  president  of  the  company.  It  is  slated  that  he  has  and  is 
about  misappropriating  the  funds  of  the  corporation  in  divers 
ways  ;  that  he  acts  as  the  purchasing  and  gcneml  managing  officer ; 
buys  property  at  one  price  and  sells  it  to  the  corporation  at  a  higher 
price  ;  that  he  keeps  no  account  of  his  transactions  ;  makes  false 
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reports  to  the  secretary  of  State  as  to  the  cost  of  the  road  and  its 
present  indebtedness ;  allows  his  son  to  convert  fares  received  from 
passengers ;  that  he  uses  cars  for  th^  transportation  of  his  logs  apon 
the  road  without  paying  freight,  or  only  crediting  the  company 
with  a  nominal  sum  for  freight ;  that  he  and  the  secretary  are 
about  to  issue  and  negotiate  $300,000  of  fraudulent  stock  for 
the  purpose  of  ousting  the  plaintiffs  of  their  rights  as  stockholders, 
and  to  render  the  genuine  stock  of  the  company  of  little  or  no 
value  by  reason  of  such  fraudulent  and  unauthorized  over-issue. 
It  seems  to  us  plain  that  all  these  acts  and  breaches  of  duty  are 
wrongs  against  the  corporation ;  they  show  a  wrongful  dealing  with 
and  use  of  its  property,  and  the  corporation  itself  is  directly  injured 
by  them.  Consequently  the  corporation  is  primarily  interested  in 
seeking  redress  for  them. 

There  is  a  further  allegation  that  at  an  irregular  meeting  of  the 
board  of  directors  in  October,  1883,  of  which  meeting  two  of  the 
directors  had  no  notice  and  were  not  present,  the  members  of  the 
board  present  ordered  $300,000  of  the  bonds  of  the  company,  run- 
ning twenty  years  at  eight  per  cent,  to  be  issued,  and  a  mortgage 
upon  the  road,  its  rolling-stock  and  franchises  to  be  executed  to  a 
trustee  for  the  holders  of  such  bonds;  that  by  the  resolution  author- 
izing the  issue  of  these  bonds  the  money  realized  by  their  negotia- 
tion was  to  be  used  to  build  an  extension  of  the  road,  but  for  no 
other  purpose;  that  the  president  and  secretary  have  executed  these 
bonds  and  mortgage,  and  the  president,  without  authority,  has 
sold  and  hypothecated  $115,000  of  the  same  for  rails  and  iron  for 
the  road  already  completed.  The  plaintiffs  fear  that  the  president 
and  trustee  are  about  to  sell  the  balance  of  the  bonds  to  innocent 
purchasers  unless  enjoined  from  so  doing  by  the  court.  We  do  not 
understand  that  it  is  the  purpose  of  this  suit  to  cancel  the  bonds 
which  have  been  hypothecated  or  sold.  In  respect  to  those  not 
negotiated,  they  still  belong  to  the  corporation,  and  if  about  to  be 
misappropriated  by  the  president  or  trustee,  the  corporation  should 
bring  a  suit  in  its  own  name  to  prevent  it.  True,  the  cases  show 
that  where  the  corporation  refuses  to  prosecute  such  a  suit,  then 
in  order  to  prevent  a  failure  of  justice,  an  action  may  be  brought 
and  maintained  by  stockholders.  But  in  that  case,  the  complaint 
must  show  that  the  managing  body  have  refused,  on  request,  to 
bring  an -action  for  the  benefit  of  the  corporation,  or  set  forth  such 
a  state  of  facts  ''  as  renders  it  reasonably  certain  that  a  suit  by  the 
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corporation  would  be  impossible,  and  a  demand  therefor  woald  b6 
nugatory/* 

It  is -insisted  by  plaintiff's  counsel  that  the  facts  stated  in  the 
complaint  show  that  the  directors  would  have  refused  to  proceed 
in  the  name  of  the  corporation,  or  would,  if  they  had  so  proceeded* 
have  studied  to  make  the  suit  fruitless  of  results.  We  cannot  how- 
ever make  that  inference  from  the  matters  in  the  complaint  It 
may  well  be  that  the  president  has  such  influence  over  the  board  of 
directors  that  he  could  control  their  action  in  the  matter,  but  we 
cannot  presume  that  this  would  be  the  case.  It  is  further  said  by 
the  same  counsel  that  the  objection  is  reaUy  that  the  plaintiffs  have 
not  capacity  to  sue,  and  is  therefore  waived  by  failure  to  demur  by 
taking  issue  on  the  merits  upon  the  facts.  The  decisions  do  not 
sustain- this  position.  The  rule  seems  to  be  where  a  stockholder 
brings  an  action  for  the  misappropriation  of  the  funds  and  prop- 
erty by  an  ofBcer  of  the  corporation  that  the  complaint  should  allege 
that  die  corporation,  on  being  applied  to,  refused  to  prosecute,  and 
this  averment  is  said  to  constitute  an  essential  element  of  the  cause 
of  action.  Ctreaves  v.  Gotige,  69  N.  Y.  154;  Memphis  City  v.  Dean^ 
8  Wall.  64;  Hawes  v.  Oakland,  104  TJ.  S.  450;  DetroU  v.  Dean, 
106  U.  S.  537;  DimpfM  v.  0.  dt  M.  R.  Co.,  110  U.  S.  209;  Brewer 
V.  Basion  Theatre,  104  Mass.  379;  OogsweU  v.  BvU,  89  GaL  8*^0; 
Merehante  A  Planter^  Line  v.  Waganer,  ?1  Ala.  682;  Pomeroy'B 
Eq.  Jur.,  §  1095. 

The  case  of  Daueman  v.  W.  dk  L.  8.  M.  A  S.  Co.,  40  Wis.  418,  is 
distinguishable  from  this.  There  the  wrong  complained  of  was  the 
act  of  the  corporation  itself,  not  the  wrongs  of  individual  oflScers* 
The  right  claimed  was  one  denied  by  the  corporation,  therefore 
the  stockholder  had  his  remedy  against  the  corporation.  So  in 
Wood  V.  U.  0.  C.  B.  Association,  63  Wis.  9,  the  action  was  by  a 
stockholder  against  the  corporation  to  procure  the  cancellation  of 
stock  alleged  to  have  been  issued  by  its  board  of  directors  without 
lawful  authority.  The  officers  were  not  charged  with  any  mis- 
appropriation of  corporate  funds  for  their  own  benefit,  but  were 
about  to  act  or  had  acted  beyond  their  powers  in  attempting  to 
increase  the  capital  stock.  Where  the  corporation  or  its  managing 
body  is  about  to  adopt  a  measure  ultra  vires,  a  suit  may  be  main- 
tained against  it  by  a  stockholder  to  prevent  the  unlawful  act. 
'*  The  theory  of  this  class  of  suits  is  that  a  stockholder  has  a  right 
that  the  operations  of  the  corporation  should  be  kept  by  the  di« 
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rectors  within  the  powers  conferred  by  its  charter/'  Pomeroy  £q. 
Jar.,  g  1098. 

It  follows  from  these  yiews  that  the  jadgment  of  the  Oircait 
Oonrt  must  be  affirmed. 

By  thb  Ooubx — Judgment  affirmed. 


Sabbeckibb  y.  Staxb. 

(66  wis.  171.) 

Sale — delivery  to  carrier — title, 

Where  a  sianaf acturer  in  one  dty  leceiTes  an  order  for  goods  throng  his 
agent  in  another  city  for  a  customer  there,  and  ships  them  bj  a  common 
carrier  at  the  place  of  manufacture,  title  ordinarilj  passes  at  the  place  of 
ahipment,  although  payment  is  made  to  the  agent  at  the  other  place.* 

CONVICTION  of  selling  intoxicating  liquors  without  license. 
The  opinion  states  the  case. 

Fethers,  Jeffrie  dk  Smith,  for  plaintifF  in  error. 

S,  W,  CAynotM^A,  assistant  attorney-general,  for  defendant  in  error. 

• 

Cassoday,  J.  There  was  evidence  tending  to  show  that  daring 
the  times  in  question,  Gezelschap  &  Knipp  were  brewers  of  beer  at 
JanesTille,  and  had  a  regular  license  from  the  United  States  as 
such;  that  during  the  same  time  the  plaintiff  in  error  was  their 
agent  at  the  city  of  Stoughton,  where  he  resided,  and  took  orders 
in  that  city  from  consumers  there  for  beer  so  manufactured  at 
Janesville  by  the  brewers  named;  that  such  orders  were  filled  by 
said  brewers  sending  by  railway  beer  so  manufactured  by  them  in 
the  original  packages,  that  is  to  say,  in  four  gallon  kegs,  each  of 
which  had  their  names  branded  thereon  and  a  United  States  rev- 
enue stamp  attached  thereto,  and  was  so  sent  by  said  brewers  either 
directly  to  such  consumers  or  to  their  said  agent,  to  be  by  him  de-' 
livered  to  such  consumers.  It  is  conceded  that  neither  the  plain- 
tiff in  error,  nor  any  person  residing  in  the  city  of  Stoughton  dur- 
ing the  times  in  question,  had  any  license  to  sell  beer  therein  in 
any  quantity  whatever. 

*  See  ante,  p.  557. 
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It  is  urged  by  the  learned  counsel  for  the  plaintiff  in  error  that 
under  the  statute  (§  1548,  B.  S.)  of  this  State,  as  construed  by 
this  court  in  Scanlan  t.  ChildSy  33  Wis.  663,  the  manufacture  of 
beer  is  a  lawful  business  without  any  license  from  the  State  or  any 
municipality,  and  as  such,  gives  to  the  manufacturer  the  implied 
right,  without  any  license,  to  sell  the  beer  so  manufactured,  in 
such  original  packages,  directly  to  the  consumers  as  well  as  to 
licensed  dealers;  and  that  this  right  is  not  abridged  by  the  excise 
law  of  the  State.  It  is  further  claimed  that  the  things  which  the 
manufacturers  had  the  right  to  do  themselyes,  they  had  the  right 
to  do  through  their  agent  residing  in  the  city  of  Stoughton;  and 
hence  that  Sarbecker,  in  taking  and  forwarding  orders,  and  receiv* 
ing  and  delivering  beer  in  kegs,  and  receiving  the  pay  therefor, 
was  acting  as  the  mere  agent  of  the  brewers,  and  therefore  not  in 
violation  of  the  statute,  notwithstanding  he  had  no  license.  The 
learned  trial  judge  held  that  the  case  cited  had  no  application  to 
sales  so  made  by  a  brewer  to  a  consumer,  but  only  to  licensed  deal- 
ers, or  at  most  dealers.  The  fact  that  the  complaint  is  general, 
alleging  no  specific  sale  to  any  particular  individual,  and  the 
further  fact  that  as  to  one  of  the  kegs  mentioned  in  the  testimony 
it  does  not  appear,  at  least  clearly,  whether  Sarbecker  acted  as  the 
agent  of  the  brewers  named  in  taking  the  order,  making  the  deliv- 
ery, and  receiving  the  pay,  or  for  himself  in  making  an  independent 
sale,  renders  it  unnecessary,  if  not  improper,  for  us  now  to  deter* 
mine  any  of  the  questions  above  suggested.  Sarbecker  was  not 
sworn  on  the  last  trial,  and  the  capacity  in  which  he  acted  was  at 
most  a  matter  of  inference. 

The  court,  among  other  things,  instructed  the  jury  that  ''the 
only  question  for  you  now  is  to  find  whether  you  believe  from  the 
testimony  that  the  defendant  did  sell  beer  upon  the  4th  of  October 
last  to  anybody;  and  if  you  so  find,  it  is  your  duty  to  refiect  your 
convictions  by  your  verdict,  and  that  should  be  a  verdict  of  guilty. 
*  *  *  And  I  do  not  think,  gentlemen,  if  you  should  find  that 
he  sold  the  beer  and  actually  delivered  it,  or  any  of  it  in  the  city 
of  Stoughton,  and  received  pay  for  it  on  the  day  in  question,  you 
need  to  trouble  yourselves  any  thing  about  where  it  was  manufac- 
tured, or  whether  or  not  he  was  the  agent  of  the  manufacturers  in 
Janesville."  The  court  also  refused  to  "  instruct  the  jury  that  if 
an  order  was  given  to  an  agent  in  Stoughton  to  have  beer  shipped 
from  Janesville,  WisconsiUi  by  a  principal,  the  sale  takes,  place  iu 
Vol.  LVr  —  79 
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Janesville,  and  not  in  Stoughton."  Nothing  was  said  to  the  jniy 
in  substance  or  efFect  like  the  instruction  rejected. 

Was  there  any  error  in  these  rulings  P  After  a  careful  examina- 
tion of  authorities,  we  are  constrained  to  hold  that  where  the  con- 
tract is  silent  on  the  subject,  and  there  is  nothing  in  the  transac- 
tion indicating  a  different  intention,  and  a  manufacturer  residing 
in  one  city  receiyes  through  his  agent  residing  in  another  an  order 
for  goods  from  a  customer  there,  and  fills  the  order  by  delivering 
the  goods  to  a  common  carrier  at  the  place  of  manufacture,  con- 
signed to  such  customer  at  his  place  of  residence,  or  to  such  agent 
for  him,  the  sale  is  complete  and  the  title  passes  at  the  plaoe  of 
shipment,  even  though  the  customer  on  receiving  the  goods  at  his 
place  of  residence  pays  to  such  agent  there  the  purchase-price. 
Fragano  y.  Longy  4  Bam.  &  C.  219;  Ranney  y.  Highyy  4  Wis.  154; 
Somers  v.  McLaughlin^  57  Wis.  364;  Cwnm.  y.  Farnumy  114  Mass. 
267;  Janney  y.  Sleeper,  30  Minn.  473.  In  the  Massachusetts  case 
here  cited  it  was  in  effect  held  not  to  be  a  violation  of  the  statute 
**  forbidding  unlicensed  hawking  and  peddling,  for  the  agent  of  a 
sewing-machine  company  to  go  from  place  to  place  exhibiting  a 
sample  machine,  and  soliciting  orders  to  be  filled  by  the  company, 
and  delivering  upon  conditional  contracts  of  sale  the  machines  senc 
to  him  by  the  company  in  answer  to  such  orders,  although  occa- 
sionally he  fill  an  order  immediately  by  the  delivery  of  the  sample, 
and  although  once,  contrary  to  his  custom,  ho  makes  an  absolute 
sale.''    See  also  Oiiy  of  KanscLs  v.  CollinSy  8  Pac.  Bep.  (Kan.)  865. 

The  same  principle  has  frequently  been  applied  in  the  sale  of 
liquors  to  a  purchaser  residing  in  a  place  where  all  such  sales,  or 
all  such  sales  without  license,  were  prohibited.  Oarbracht  v.  Oam.y 
96  Penn.  St.  449;  s.  C,  42  Am.  Bep.  550;  Finch  v.  MansfiMy  97 
Mass.  89;  Abberger  v.  Marriny  102  Mass.  70;  Brockway  v.  Afahney, 
102  Mass.  308;  Dolan  v.  Oreen,  110  Mass.  322;  Frank  v.  Hoeyy 
128  Mass.  263;  HUIy.  Spear y  50  N.  H.  253;  s.  c,  9  Am.  Bep. 
205;  Tegler  v.  Shipmany  33  Iowa,  194;  8.  c,  11  Am.  Bep.  118; 
BooiKby  v.  Plaisted,  51  N.  H.  436;  a.  o.,  12  Am.  Bep.  140;  Shuen- 
feldt  V.  Junkermany  20  Fed.  Bep.  357.  Thus,  in  the  Pennsylvania 
case  cited,  '^  a  travelling  agent  for  a  wholesale  licensed  liquor 
dealer  doing  business  in  Erie  solicited  and  received  orders  for 
whisky 'in  Mercer  county.  The  orders  were  transmitted  to  his 
employer  in  Erie,  and  by  him  the  whisky  was  shipped  by  freighter 
express,  cpnsigned  to  the  parties  respectively  from  whom  the  orders 
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were  obtained.  The  agent  was  indicted  in  Mercer  connty  for  sell* 
ing  liqnor  without  a  license,  and  was  tried,  convicted  and  sen- 
tenced. Held,  that  he  was  improperly  convicted,  as  Erie  was  the 
place  of  delivery,  and  in  law  the  sales  were  made  there  and  not  in 
Mercer  county.''  So  in  the  latest  Massachusetts  case  cited,  it  was 
held  that  "  if  an  order  for  intoxicating  liquors  is  given  by  a  person 
in  A.  to  an  ageiit  of  a  dealer  who  has  a  license  to  sell  such  liquors 
in  B.,  and  received  by  the  agent  subject  to  his  principaPs  approval, 
and  the  liquors,  which  were  sold  on  credit,  are  put  up  by  the  seller 
marked  with  the  buyer's  name,  directed  to  him  at  A.,  and  deliv- 
ered to  the  carrier  in  B.,  it  is  a  sale  of  the  liquors  in  B."  In  the 
Iowa  case  cited  it  was  held  that  "  if  an  agent  of  a  person  engaged 
in  the  sale  of  liquors  in  another  State  merely  takes  an  order  of  a 
person  residing  in  Iowa  for  a  quantity  of  liquor  to  be  forwarded  to 
him,  which  order  is  made  upon  and  subject  to  the  approval  or  dis- 
approval of  his  principal,  the  sale  will  be  regarded  as  made  in  the 
State  where  the  principal  resides,  and  the  case  will  not  fall  within 
the  statute  of  Iowa  making  void  contracts  for  or  on  account  of  in- 
toxicating liquors."  In  the  most  recent  New  Hampshire  case  cited 
the  defendant  residing  in  that  State  where  the  sale  would  have  been 
unlawful,  **  ordered  by  sample  spirituous  liquors  of  the  travelling 
agent  of  a  firm  in  another  State  where  the  sale  was  lawful,  and 
they  were  put  up  marked  to  the  purchaser,  and  shipped  from  the 
firm's  place  of  business.  Beld,  that  the  sale  was  made  and  the 
contract  complete  at  a  place  of  shipment,  and  that  an  action  for 
the  price  could  be  maintained  in  New  Hampshire." 

The  quotations  made  sn£Sciently  illustrate  the  rule  stated,  and 
the  reasons  for  it.  Under  that  rule  we  must  hold  that  the  refusal 
to  instruct  the  jury  in  substance  as  requested,  and  the  unqualified 
instructions  given,  were  error. 

By  the  Ooubt  —  The  judgment  of  the  Circuit  Court  is  reversed, 
and  the  cause  is  remanded  for  a  new  trial. 

Judgment  reversed  and  cause  remanded. 
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OUMMIKOBY.   FkIBDMAIT. 

(66  Wis.  US.) 

Mairriag€ — i0(f«>  tiUe  to  perianal  prcpwiy. 

A  manied  womazi  in  actoal  poesession  of  petaonal  property  maj  reooyer  for 
oonTorsioii  by  a  mere  treepaaaer,  without  making  proof  of  title. 

ACTION  for  coDversioD.     The  opinion  states  the  case.     The 
plaintiff  had  jndgment  below. 

Dodge  dk  FUh,  for  appellant. 

JMhers,  Jeffris  &  Smith,  for  respondent. 

OsTOiTy  J.  This  action  was  brought  by  the  respondent,  as 
plaintiff,  against  the  appellant,  as  defendant,  'for  anlawf ally,  wil- 
folly,  and  maliciously  taking  and  carrying  away  $60  in  money  and 
a  pocket-book,  the  property  of  the  plaintiff,  of  the  value  of  160.15, 
and  converting  the  same  to  his  own  use,  to  her  damage  of  12,000. 
It  is  alleged  in  the  answer,  and  was  proved  upon  the  trial,  that 
the  plaintiff  was  at  the  time  and  is  yet  a  married  women,  and  had 
and  has  a  husband  living.  The  testimony  was  that  the  plaintiff 
had  said  money  in  a  pocket-book,  and  the  pocket-book  was  in  a 
band-bag  which  she  had  been  carrying  with  her  and  had  just  set 
down  when  said  money  and  pocket-book  were  so  taken  away  by 
the  defendant. 

The  first  question  raised  on  the  argument  was  whether  this 
property  was  in  the  possession  of  the  plaintiff  or  of  her  husband  at 
the  time.  This  is  not  a  question  of  lawful  possession,  but  of  actuaU 
manual  possession.  A  married  woman  in  this  State  may  own  and 
possess  exclusively  her  own  separate  property,  and  have  the  same 
dominion  over  it  as  any  other  person.  Such  an  exclusive  posses- 
sion of  property,  as  money  in  her  own  private  pocket-book,  carried 
upon  or  with  her  person  in  her  own  hand-bag,  and  set  down  or 
left  in  some  place  to  suit  her  own  convenience,  is  just  as  much 
prima  facie  evidence  of  her  ownership  of  it  as  her  separate  property; 
as  if  she  were  a  single  person.  It  is  sufficient  that  she  may  own 
separate  property;  then  her  possession  of  it  is  evidence  of  her 
ownership  of  it  as  such.    ^  is  an  elementary  principle  thnt  a  per* 
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8on  in  the  actual  possession  of  goods  and  chattels  may  recover  in 
trespass  against  a  mere  wrong-doer  withoat  other  proof  of  title. 
Cooley  Torts,  444;  Rogan  v.  Perry ^  6  Wis.  194:  Weymouth  v. 
C.  d  N.  W.  R.  Co.  17  Wis.  550;  Emerson  v.  Thompson,  69  Wis. 
619;  Bates  t.  Campbell^  25  Wis.  613;  and  other  cases  cited  in  brief 
of  counsel. 

This  doctrine  is  applicable  to  all  persons  capable  of  owning  per- 
sonal property.  Shall  a  married  woman  be  made  an  exception  to 
the  rule  ?  If  so,  then  she  has  not  the  same  legal  right  and  means 
to  protect  her  own  separate  property  as  all  others  have.  If  a 
wrong-doer  invades  her  possession,  she  may  not  rest  her  case  on 
that  possession^  but  must  go  further,  and  prove  her  ti  tie.  This  would 
be  a  violation  of  the  liberal  rule  for  the  construction  of  the  statutes 
made  for  the  protection  of  a  married  woman's  right  to  her  separate 
property.  Dayton  v.  Walsh,  47^  Wis.  113;  Kroushop  v.  Shontz,  51 
Wis.  204;  8.  c,  37  Am.  Rep.  817,  When  the  law  gave  her  the 
right  to  acquire  and  hold  property  separate  from  her  husband  it 
conferred  on  her  all  the  rights  incident  thereto,  the  same  as  if  she 
were  feme  sole,  Conway  y.  Smith,  13  Wis.  125.  Her  actual  pos- 
session of  personal  property  is  protected  from  the  invasion  of 
wrong-doers  the  same  as  if  she  was  unmarried,  and  that  possession 
should  be  referred  to  such  right  of  property  therein  as  the  law  al- 
lows her  to  acquire.  If  a  married  woman  owning  separate  property 
in  goods  and  chattels  cannot  insist  and  rely  upon  her  possession  as 
being  protected  from  a  willful  trespasser  simply  because  she  is  liv- 
ing with  her  husband,  and  the  old  common-law  rule  is  to  prevail, 
which  makes  all  the  possession  she  can  have  her  husband's  posses- 
sion, then  her  dominion  over  such  property  is  greatly  restricted,  if 
not  taken  away.  It  is  begging  the  question  to  say  that  her  pos- 
session will  be  protected  after  she  has  shown  that  the  prop- 
erty is  her  own  under  the  statute.  All  other  persons  may  rely 
upon  their  possession;  why  should  she  be  required  to  prove  her 
title  in  order  to  establish  her  possession  and  right  of  possession  ? 
But  this  court  has  decided  the  same  question  in  respect  to  the 
wife's  possession  of  her  separate  property  in  land,  where  both  the 
husband  and  wife  resided  together  on  such  land.  It  was  held  that 
such  possession  was  suflBcient  to  enable  her  to  maintain  an  action 
of  trespass  against  one  having  no  right.  Boos  v.  Comber,  23  Wis. 
284.  We  think  that  in  this  case  the  evidence  shows  clearly  that 
she  was  in  the  personal  and  actual  possession  of  the  property  in 
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qaestion,  and  that  that  was  safficient,  without  other  proof,  to  en- 
Able  her  to  maintain  her  action  against  the  defendant  as  a  mere 
wrong-doer. 

Bat  she  went  farther  in  this  case,  and  proved  the  property  hers 
l>y  gift  from  her  husband.  It  is  contended  by  the  learned  counsel 
of  the  appellant  that  the  statute  does  not  change  the  common  law 
in  respect  to  allowing  a  married  woman  to  acquire  separate  prop^ 
erty  by  purchase  or  gift  from  her  husband.  When  the  rights  of 
creditors  are  not  inyolyed,  she  may  prove  her  title  by  gift  from  her 
husband  to  either  real  or  personal  property.  This  has  been  so 
often  decided  by  this  court  that  it  is  no  longer  open  for  argument 
in  this  State.  In  Miller  v.  Aramy  37  Wis.  142,  it  was  held  that  & 
gift  of  a  note  by  the  husband,  while  liying,  to  his  wife,  was  suffi- 
cient  to  establish  her  claim  against  his  estate  and  heirs  for  the  pro- 
ceeds of  such  note  collected  by  him  citing  Putnam  y.  BiekneU,  18 
Wis.  333.  In  that  case  an  absolute  conveyance  of  real  estate  by  the 
husband  to  the  wife  was  sustained  as  giving  her  a  separate  estate 
against  the  husband's  heirs,  and  Chief  Justice  Dixon  lays  down 
the  principle  that  **  where  the  husband  is  in  a  situation  to  make  a 
gift  of  property  to  the  wife,  and  distinctly  separates  it  from  the 
mass  of  his  property  for  her  use,  *  *  *  equity  will  sustain  it.'' 
The  testimony  here  is  that  the  husband  gave  his  wife,  the  plaintiff, 
the  money  taken,  to  do  with  it  as  she  pleased,  and  she  carried  it  on 
or  with  her  own  person,  as  her  own  separate  property.  This  makes 
the  above  language  strictly  in  point.  To  the  same  effect  is  Beard 
v.  Dedolph,  29  Wis.  136.  See  also  McCourt  v.  Bond,  64  Wis.  59G, 
where  the  wife  had  made  an  assignment  of  personal  property  which 
had  been  a  gift  from  her  husband.  It  may  be  said  that  such  a  gift 
confers  only  an  equitable  title  upon  the  wife.  But  even  an  equitable 
title,  by  these  authorities,  is  good,  except  as  against  creditors,  and 
especiidly  as  against  a  paked  trespasser;  and  such  a  title  will 
protect  the  possession  as  well  as  a  legs!  title. 

We  think  that  the  circumstantial  evidence  that  the  defendant 
took  the  money  and  pocket-book,  although  not  conclusive,  was 
sufficient  to  sustain  the  verdict  in  such  an  action. 

By  thb  OodfiT^-The  judgment  of  the  Circuit  Court  is  affirmed. 
^  Judgment  affirmed. 
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Glabee  y.  Bubkb. 

(66  Wit.  860.) 

Marriage  ^^IMGity  o/htubandfor  wife's  attomei/'ifeei  in  cttoprw. 

A  bnaband  is  not  liable  at  oommon  law  for  the  fees  of  his  wife's  attomej  in  a 

salt  brought  by  her  for  divorce.* 

ACTION  for  attorney  fees.    The  head-note  states  the  point 
The  defendant  had  judgment  below. 

Clarke  d  McAuliffe,  for  plaintiff  in  person. 

E.  P.  Smith  and  NtUh*  P&reles  &  Sotis,  for  respondent. 

Gassoday,  J.  Daring  the  pendency  of  the  action  for  divorce  it 
was  competent  for  the  court  in  that  action  to  require  the  husband 
to  pay  such  sums  for  the  support  of  the  wife,  and  to  enable  her  to 
carry  on  the  action,  as  in  its  discretion  might  have  been  deemed 
necessary  and  proper.  §  2361,  R.  S.  This  statute  has  frequently 
received  a  very  liberal  construction  from  this  court.  Upon  such 
construction  there  can  be  no  doubt  that  the  plaintiffs,  as  attorneys 
rendering  services  in  good  faith  in  prosecuting  an  action  for  divorce 
for  a  meritorious  cause,  might  in  that  action  have  secured  proper 
compensation  notwithstanding  any  attempt  to  deprive  them  of  it 
by  a  collusive  settlement.  But  they  would  not  have  been  entitled 
to  such  compensation,  even  in  that  action,  as  a  matter  of  right,  buc 
only  in  the  sound  discretion  of  the  cpurt  under  all  the  circum- 
stances. Expenses  in  prosecuting  an  action  may  under  certain  cir- 
cumstances be  wholly  refused.  CaadY.  Coad,  40  Wis.  392;  Friend 
V.  Friend,  65  Wis.  412.  So  under  other  circumstances,  the  hus- 
band may  be  required  to  pay  the  expense  of  prosecution,  even  where 
the  wife  fails  to  maintain  her  action  and  her  complaint  is  dismissed. 
Summer  v.  Summer,  54  Wis.  642.  This  results  from  the  fact  that 
there  was  no  right  to  such  expenses  at  common  law.  The  courts 
of  this  State  only  have  such  powers  in  such  actions  as  are  given  to 
them  by  statute.  This  has  frequently  been  decided  by  this  court. 
As  we  have  seen,  this  power  is  discretionary.     Accordingly  it  haa 

•  See  Porter  v.  Briggi  (88  Iowa,  166),  18  Am.  Bep.  27;  McCarUy  v.  Stock. 
hridge  (62  Md.  422),  50  Am.  Bep.  229. 
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been  held  that  a  claim  for  alimony  is  not  the  Bubject-matter  of  a 
separate  suit^  bat  only  ancillary  to  or  an  incident  of  an  action  for 
divorce.  Damon  ▼.  Damon,  28  Wis.  514.  So  it  was  said  in  Camp- 
bMY.  Campbell^  37  Wis.  216,  217,  that  alimony  is  not  an  estate, 
but  merely  ''  an  allowance  for  the  nourishment  of  the  wife,  resting 
in  discretion,  Tariable  and  reyocable.  It  is  not  even  separate  prop- 
erty of  the  wife,  which  she  can  charge  for  her  debts;  *  *  * 
and  even  the  payment  of  arrears  of  it  rests  in  the  discretion  of  the 
court  granting  it  *  *  *  And  so  by  all  the  authorities,  alimony 
is  not  only  not  an  estate,  but  is  a  mere  personal  duty  of  the  hus- 
band, which  courts  will  control  and  enforce,  from  time  to  time,  in 
their  discretion,  in  some  sense  a  charge  upon  the  husband  person- 
ally, but  in  no  sense  a  charge  upon  his  estate,  if  he  have  one."  To 
the  same  effect  is  Bacon  v.  Bacon,  43  Wis.  203,  204.  As  '^a  claim 
for  alimony  is  not  the  subject-matter  of  a  separate  suit,  but  only 
ancillary  to  or  an  incident  of  an  action  for  divorce,"  so  it  would 
seem,  that  under  the  section  of  the  statute  cited,  a  claim  against 
the  husband  in  behalf  of  the  wife  for  money  '^  to  enable  her  to  cany 
on  or  defend  the  action "  of  divorce  is  the  mere  incident  of  the 
divorce  action,  and  hence  not  the  subject-matter  of  a  separate  suit, 
whether  brought  by  the  wife  or  the  attorneys  whom  she  may  have 
employed.     Wittiatns  v.  Monroe,  18  B.  Monr.  518. 

As  has  been  observed,  the  right  to  such  suit  money,  as  well  as 
alimony,  is,  under  the  statute,  wholly  within  the  sound  discretion 
of  the  court.  Such  was  undoubtedly  the  rule  in  the  ecclesiastical 
courts  of  England  having  cognizance  of  such  actions.  But  this  is 
an  action  at  law.  It  invokes  no  discretionary  aid,  and  there  is  no 
authority  in  this  action  to  exercise  any.  If  the  plaintiffs  can  recover, 
it  is  because  they  have  a  valid  claim  against  the  husband,  as  a 
matter  of  right.  There  is  no  pretense  of  any  express  promise  or 
agreement  on  the  part  of  the  husband  to  pay  the  plaintiffs  for  the 
services  rendered.  There  is  no  claim  that  the  wife  had  any  express 
authority  to  bind  her  husband  to  make  such  payment.  The  simple 
claim  is  that  the  services  rendered  were  necessary  to  protect  the 
peace,  comfort  and  rights  of  the  wife,  and  hence  that  there  was  in 
law  an  implied  promise  on  the  part  of  the  husband  to  pay. 

In  support  of  this,  counsel  rely  upon  Warner  v.  Heiden,  28  Wia, 
517;  s.  c,  9  Am.  Bep.  515.  That  was  not  an  action  of  divorce. 
The  services  were  there  rendered  in  defending  the  wife  against  the 
prosecution  by  the  husband  to  compel  her  to  find  sureties  to  keep 
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the  peace,  and  in  which  the  husband  failed  to  sustain  the  charges 
brought  against  her.  The  case  obTiouslj  rests  upon  different  prin- 
ciples from  the  one  before  us.  In  fact  the  opinion  of  the  court  in 
that  case  expressly  distinguishes  it  from  divorce  cases.  The  right 
of  action  against  the  husband  for  such  services  rendered  for  the 
wife,  when  prosecuted  by  the  husband  to  keep  the  peace  or  to  pro- 
tect her  from  personal  violence,  as  for  necessaries,  has  been  con- 
ceded in  many  cases  where  the  right  of  action  against  the  husband 
for  services  rendered  for  the  wife  in  an  action  for  divorce  has  been 
denied.  Wifig  v.  Hurlburt,  15  Vt.  614;  s.  c,  40  Am.  Dec.  695; 
SheUon  v.  Pendleton,  18  Conn.  423;  Williams  T.  Monroe,  18  B; 
Monr.  514;  Conant  v.  Burnham,  133  Mass.  503;  s.  c,  43  Am.  Rep. 
532;  Morrison  v.  Holt,  42  N".  H.  478;  Ray  t.  Adden,  50  N.  H.  82; 
s.  c,  9  Am.  Eep.  175;  Dow  t.  Eyster,  79  HI.  254. 

The  reasons  for  not  allowing  actions  at  law  for  such  services  in 
actions  of  divorce  are  aptly  stated  in  the  Connecticut  case  cited: 
**  The  duty  of  providing  necessaries  for  the  wife  is  strictly  marital, 
and  is  imposed  by  the  common  law  in  reference  only  to  a  state  of 
coTerture,  and  not  of  divorce.  By  that  law  a  valid  contract  of  mar- 
riage was  and  is  indissoluble,  and  therefore  by  it  the  husband 
could  never  have  been  placed  under  obligation  to  provide  for  the 
expenses  of  its  dissolution.  Such  an  event  was  a  legal  impossibility. 
Necessaries  are  to  be  provided  by  a  husband  for  his  wife,  to  sustain 
her  as  his  wife,  and  not  to  provide  for  her  future  condition  as  a 
single  woman,  or  perhaps  as  the  wife  of  another  man."  To  the 
same  effect  are  Williams  v.  Monroe,  supra:  Morrison  v.  Holt,  supra; 
Ray  V.  Adden,  supra;  Dow  v.  Eyster^  supra.  Upon  this  theory, 
the  right  of  action  at  law  against  the  husband  and  in  favor  of  at- 
torneys who  have  rendered  services  for  the  wife  in  actions  of  di- 
vorce has  frequently  been  denied.  Wing  v.  Hurlburt,  supra; 
Shelton  v.  Pendleton,  supra;  Dorsey  v.  Goodenow,  1  Wright  (Ohio), 
120;  Johnson  v.  Williams,  3  G.  Greene,  98;  McCullough  v.  Robin- 
son, 2  Ind.  630;  Cofin  r.  Dunham,  8  Gush.  404;  8.  o.,  44  Am.  Dec. 
769;  Williams  v.  Monroe,  supra;  Morrison  v.  Holt,  supra;  Ray  v. 
Adden,  supra;  Tlwmpson  v.  Thompson,  3  Head,  527;  Pearson  v. 
Darrington,  32  Ala.  229;  Dow  v.  Eyster,  supra.  There  are  cases 
holding  that  such  an  action  may  be  maintained;  but  upon  the 
principles  indicated,  we  decline  to  follow  them,  especially  in  view 
of  our  statutes. 

It  follows  from  what  has  been  said  that  the  plaintiffs  have  mis* 
V0L.LVI  — 80 
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taken  their  remedy,  which  coald  only  have  been  had  in  the  divorce 
action  if  at  all. 
The  judgment  of  the  County  Court  is  affirmed. 

JudgmmU  affirmed. 

HOKZIK  Y.  DeLAOUSK 
(66W18.  4M.) 

Vendor  and  purehaser — specific  perfarmaTioe — improvements  bg  pv/rehaaer. 

The  plaintiff  under  an  oral  agreement  for  the  sale  of  land  took  poeaeeaion,  pud 
in  full,  and  made  valuable  improyements.  One  of  the  defendants,  with 
knowledge  of  her  rights,  forcibly  took  possession  of  the  land,  dug  a  cellar, 
moved  a  house  thereon  and  made  additions  to  it.  The  house  could  have 
been  removed  without  material  injury  to  the  land.  The  plaintiff's  vendor 
deeded  the  land  to  that  defendant,  and  the  latter  afterward  deeded  to  other  de- 
fendants who  had  full  knowledge  of  the  facts.  HM,  that  specific  perform- 
ance being  decreed,  the  court  would  not  authorize  the  removal  of  the  house, 
although  the  defendants  acted  in  the  belief  that  the  plaintiff's  claim  wa» 
invalid. 

ACTION  for  specific  performance.     The  head-note  states  the 
case.     Specific  performance  was  decreed,  but  the  defendants 
were  given  leave  to  remove  the  house. 

G.  W.  Latta,  and  IfiMh  S  Nash,  for  appellants. 

Moses  Hooper,  for  respondents. 

Cassoday^  J.  The  case  is  anomalous.  The  parol  agreement 
for  the  lots  was  made^  and  the  vendee  went  into  the  immediate 
and  exclusive  possession  under  it^  with  the  consent  and  in  pursu- 
ance of  an  understanding  with  the  vendor^  June  1,  1879.  No  cue 
pretends  to  have  any  right  to  or  claim  upon  the  lots  prior  or  supe- 
rior to  those  of  the  vendor  at  the  time  of  making  the  agreement. 
The  vendee  continued  in  such  possession,  and  in  about  two  years 
paid  to  the  vendor  the  purchase-price  in  full.  She  thereby  became 
equitably  entitled  to  a  warranty  deed  from  the  vendor,  which  would 
have  given  her  an  absolute  title  to  the  lots  in  fee  simple.  More- 
over, her  possession  was  u  legal  estate  which  could  have  been  sold 
^on  execution.  She  continued  in  such  exclusive  possession  of  the 
lots,  cultivating  the  same,  and  making  permanent  and  valuable  im- 
provements thereon,  so  that  their  value  had  increased  thirty  fold  at 
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the  time  of  her  eviction.  Saoh  actual  and  exdusiTe  possefision  by 
the  vendee  under  the  agreement  was  notice  to  the  world  that  the 
lots  were  in  equity  absolutely  hers,  and  that  the  vendor  no  longer 
had  any  right  to  or  any  claim  upon  them  whatever.  Cos  v.  Man- 
seau,  63  Wis.  87;  First  Nat.  Bank  v.  Damm,  63  Wis.  255.  Cer- 
tainly, this  is  so  as  to  the  vendor  and  the  other  defendants  whose 
claims  are  only  by  virtue  of  a  deed  from  the  vendor,  executed  nearly 
four  years  after  the  vendee  went  into  such  actual  and  exclusive 
possession.  In  addition  to  such  constructive  notice,  the  defend* 
ants  Putnams  and  Hutchinsons  had  actual  notice  of  the  vendee's 
rights  to  the  premises,  and  her  possession  thereof  prior  to  ejecting 
her.  Such  being  the  state  of  the  case  as  found  by  the  trial  court, 
it  is  difficult  to  perceive  the  line  of  reasoning  which  would  justify 
the  unlawful  entry  and  forcible  eviction  of  the  vendee  after  re* 
peated  struggles  for  two  days  of  almost  continued  resistance. 

The  statutory  law  declares  that  ^^no  person  shall  make  any  entry 
into  real  proi>erty  but  in  cases  where  entry  is  given  by  law;  and  in 
such  cases,  not  with  strong  hand,  nor  with  a  multitude  of  people^ 
but  only  in  a  peaceable  manner.  Any  person  who  shall  make  such 
unlawful  or  forcible  entry,  and  detain  the  same,  or  who,  haying 
peaceably  entered  upon  any  property,  forcibly  holds  the  possession 
thereof,  may  be  removed  therefrom  and  fined  in  the  manner  pro* 
vided ''  therein.  §  3360,  R.  S.  In  direct  violation  of  this  stat- 
ute, Putnam  and  Hutchinson  unlawfully  entered,  and  with  strong 
hand  evicted  the  plaintiffs  and  forcibly  retained  possession.  Coun- 
sel do  not  attempt  to  justify  their  conduct. 

It  is  insisted  however  that  as  the  unlawful  entry  and  forcible 
eviction  were  made  by  Putnam  and  Hutchinson  in  the  belief  that 
the  plaintiffs'  claim  to  the  lots  was  invalid,  it  is  sufficient  to  justify 
a  court  of  equity  in  authorizing  them  to  sever  the  house,  which  at 
once,  and  by  their  own  voluntary  act,  became  a  part  of  the  realty, 
from  the  soil,  and  to  remove  it  to  some  other  premises,  in  order, 
we  presume,  to  carry  out  in  part  their  original  intention  of  making 
it  a  permanent  dwelling  for  themselves.  Such  severance,  without 
such  permission  from  the  court,  would  be  a  clear  act  of  waste, 
which  a  court  of  equity  might  properly  enjoin.  If  this  be  true,  the 
£ame  court  should  not  be  justified  in  authorizing  such  waste  in  ad- 
vance. It  is  to  be  remembered  that  the  Putnams  and  Hutchinsons 
are  found  to  be  knowingly  wrongful  trespassers,  with  strong  hand 
and  actual  force.     Such  was  the  attitude  they  occupied  when  they 
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placed  the  buildings  upon  the  premises  so  as  to  become  fixtures  and 
a  part  of  the  realty.  The  plea  of  good  faith  by  such  trespsfideis  is 
not  available  in  equity  against  the  equitable  and  rightful  owner  of 
the  land,  ffuebschmana  v.  McBenry,  39  Wis.  655; '  KimhaU  ?. 
Adams,  52  Wis.  554;  Davidson  t.  Barclay,  63  Penn.  St.  417;  Dari 
V.  Her;>ules,  57  111.  446;  Wadlsigh  t.  Janvnn,  41  N.  H-  503;  Wentt 
V.  Fiiicher,  55  Am.  Dea  416;  Bennie  v.  Taung^  2  De  Gex  &  J.  136; 
Ramsden  v.  Dyson,  1  H.  L.  App.  Gas.  141,  168;  Cannon  y.  O^ 
land,  42  Ala.  252;  Cook  y.  Kraft,  3  Lans.  512.  It  is  simply  an 
attempt  to  secure  to  the  trespassers,  through  the  aid  of  equity,  the 
inyestmonts  made  in  direct  violation  of  law.  Considering  the 
buildings  as  a  part  of  the  realty,  and  as  such  the  exclusive  property 
of  the  plaintiff  Mary,  as  we  must  in  a  court  of  equity,  and  the 
claim  made  is  nothing  less  than  to  compel  her  to  surrender  up  a 
portion  of  her  land  to  those  who  unlawfully  and  forcibly  deprived 
her  of  her  possession,  in  order  to  prevent  the  law  breakers  from 
suffering  any  loss  by  reason  of  their  own  wrong.  It  is  not  the  case 
of  a  person  entering  into  possession  of  unoccupied  land,  undercolor 
of  a  superior  or  adverse  title,  with  the  knowledge  of,  but  without 
any  objection  from  the  true  owner.  The  distinction  is  made  by 
two  of  the  judges  writing  the  leading  opinions  in  the  case  above 
cited  from  the  House  of  Lords.  It  is  there  said:  ''But  if  a  stranger 
build  knowingly  upon  my  land,  there  is  no  principle  of  equity 
which  prevents  me  from  insisting  on  having  back  my  laud,  with  all 
the  additional  yalue  which  the  occupier  has  imprudently  added  to 
it"  Here  the  case  is  much  stronger.  The  trespassers,  in  violation 
of  the  statutes,  unlawfully  and  with  strong  hand  entered  upon  the 
premises,  forcibly  evicted  the  plaintiffs,  and  forcibly  retained  the 
possession.  We  must  hold  that  they  have  no  standing  in  a  court 
of  equity  to  be  relieved  from  the  position  in  which  they,  in  their 
own  wrong,  have  voluntarily  placed  themselves. 

We  do  not  think  we  would  be  justified  in  limiting  the  costs  in 
this  court  merely  because  the  findings  are  unusually  long,  to  save  the 
trouble  of  making  a  bill  of  exceptions;  especially  as  it  does  not  appear 
to  us  that  the  defendants  are  thereby  substantially  prejudiced. 

By  the  Cocrt  —  That  portion  of  the  judgment  appealed  from 
is  reversed,  and  the  cause  is  remanded  with  directions  to  perfect 
the  judgment  in  favor  of  the  plaintiffs  in  accordance  with  thii 
opinion,  and  for  further  proceedings  according  to  law. 

Judgment  reversed  and  cause  reiiuinded. 
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(05  wis.  686.) 

Inw/raikM — ewdtfnM  — proof*  of  Ion. 

In  an  action  on  a  fire  insarance  poUcj,  evidence  of  the  service  of  proofs  of 
loss  on  the  company,  admitted  without  obje<^on,  is  no  evidence  of  the 
loas. 

ACTION  on  a  fire  insurance  policy     The  opinion  states  the 
case.     The  plaintiff  had  judgment  below. 

Quarles  dk  8p$nce,  and  J.  T.  Fish,  for  appellant. 

E.  Q.  Nye^  B.  S.  Bragg  and  /.  M.  Morrow^  for  respondents. 

Ortox,  J.  This  suit  was  brought  by  the  respondents  to  recover 
a  certain  proportion  of  the  loss  by  fire  of  certain  property  insured 
by  the  appellant  company,  and  which  same  property  was  insured 
by  certain  other  companies. 

[Minor  point  omitted.] 

It  was  denied  in  the  answer  that  the  notice  of  the  loss  required 
to  be  given  was  ever  given,  and  that  any  statement  and  account 
thereof  was  ever  given  in  the  time  prescribed  in  the  policy.  It 
was  therefore  incumbent  upon  the  plaintiffs  to  prove  that  what  are 
called  '^proofs  of  loss"  were  made  and  delivered  to  the  company, 
and  in  the  time  required.  This  at  least  was  treated  as  an  issue  in 
the  case,  and  the  plaintiffs  therefore  offered  a  copy  ot  the  proofs  of 
loss  in  evidence  without  objection,  and  followed  it  with  proof  that 
the  original  had  been  receivi^d  by  the  company  in  proper  time. 
Thereupon  the  plaintiffs  rested  their  case,  and  moved  the  court  to 
direct  the  jury  to  render  said  verdict,  and  the  defendant  made  a 
counter-motion  that  the  court  enter  a  nonsuit  in  the  action.  There 
were  no  particular  grounds  stated  in  the  record  for  either  motion. 
There  was  no  other  proof  of  the  loss,  or  the  amount  thereof  on  the 
trial  The  only  legitimate  ground  for  a  nonsuit  at  that  stage  of 
the  trial  would  be  that  there  was  no  evidence  to  warrant  a  verdict 
for  the  plaintiffs,  or  insufficient  evidence. 

The  deficiency  of  the  evidence,  if  any,  consisted  ot  the  absence 
of  all  proof  before  the  jury  of  the  plaintiffs'  loss  and  the  amount 
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and  particalars  thereof.  The  motion  for  nonsuit  was  denied,  and 
the  motion  to  direct  the  verdict  was  allowed,  and  the  jury  were 
ordered  to  retnrn  said  verdict,  presnmablj  on  the  ground  that  the 
copy  of  the  proofs  of -loss  so  introduced  in  evidence  without  objec- 
tion was  sufficient  proof  of  the  loss  and  the  amount  thereof.  The 
contention  on  the  part  of  the  respondents  now  is  that  such  evidence 
was  sufficient;  and  on  the  part  of  appellant  company  (1)  that  the 
copy  of  the  proo&  of  loss  so  introduced  was  only  for  the  purpose 
of  showing  a  compliance  by  the  plaintiffs  with  the  terms  of  the 
policy  in  making  out  and  delivering  proofs  of  loss  within  a  certain 
time  after  the  fire  as  a  condition  precedent  to  a  recovery,  and  for 
no  other  purpose,  and  was  therefore  not  objected  to ;  and  (2)  that 
such  copy  so  introduced,  or  the  proo&  of  loss  themselves,  being  ex 
parte,  and  the  mere  statement  of  the  loss  and  its  amount  by  the 
plaintiffs  themselves,  never  assented  to,  but  always  repudiated  and 
denied  by  the  company,  were  irrelevant,  immaterial,  and  incom- 
petent as  proof  on  the  trial  of  such  loss  or  the  amount  thereof,  and 
that  the  court  should  have  so  ruled  on  the  motion  for  a  nonsuit. 
It  is  contended  further,  by  the  learned  counsel  of  the  appellant, 
that  the  motion  for  a  nonsuit  necessarily  on  that  ground  was 
equivalent  to  an  objection  made  in  time  to  said  copy  being  received 
in  evidence  as  proof  of  the  loss  in  fact  on  the  trial,  or  for  any 
other  purpose  than  to  show  the  performance  of  such  condition  pre- 
cedent by  the  plaintiffs. 

We  will  not  so  hold,  as  a  question  of  practice,  in  this  case,  be- 
cause we  choose  to  decide  the  main  question  involved,  viz.: 
Whether,  when  certain  evidence  is  offered  which  is  competent,  rele- 
vant, and  material  only  to  prove  a  certain  specific  fact,  and  incom- 
petent, irrelevant,  and  immaterial  as  proof  of  any  thing  else,  and  it 
is  not  objected  to,  or  not  objected  to  as  proof  of  any  thing  else,  such 
evidence  shall  thereafter  be  proof  of  all  facts  on  the  merits  of  the 
cause,  within  the  subject  matter,  or  having  reference  to  the  subject 
matter,  of  such  evidence.  As  for  instance,  as  in  this  case,  or  when 
the  statute  requires  that  before  a  party  injured  by  a  defective  high- 
way can  bring  his  action  against  the  town  he  shall  make  out  and 
serve  on  the  supervisors  a  written  statement  of  the  defect  of  the 
highway  and  its  location,  the  manner  of  his  injury  thereby  and  the 
particulars  thereof,  and  the  damages  suffered;  and  on  the  trial,  in 
order  to  show  a  compliance  with  this  condition  precedent,  he  intro- 
duces a  copy  of  such  statement  without  objection,  and  follows  it 
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with  proof  of  its  due  service  on  the  supervisors,  and  then  rests  his 
case,  shall  such  copy  be  accepted  as  due  proof  of  his  injury  and 
damages,  and  the  defect  of  the  highway,  and  all  other  facts  stated 
in  it  as  its  subject  matter?  The  policy  of  our  modem  practice  is 
that  mistake,  inadvertence,  surprise  and  excusable  neglect  shall 
work  no  substantial  injury  to  a  party,  and  that  all  technicalities, 
mean  advantages  and  tricks  of  practice  shall  be  discouraged  and 
frowned  upon  by  the  courts.  I  do  not  believe  that  there  is  one 
lawyer  in  a  thousand,  of  long  experience  and  large  practice,  who 
would  even  suspect  that  when  such  evidence  is  offered,  and  he  was 
not  captious  enough  to  object  to  it,  or  object  that  it  should  not  be 
received  to  prove  a  fact  for  which  it  was  irrelevant,  immaterial  or 
incompetent,  or  that  it  should  only  be  received  for  the  specific  pur- 
pose for  which  it  was  only  competent,  that  it  would  be  claimed 
that  snch  evidence  was  sufficient  to  prove  any  other  and  all  other 
facts  relating  to  it  on  the  merits  of  the  case.  That  snch  unexpected 
and  unreasonable  advantage  should  be  gained  by  the  other  party 
and  lost  by  the  party  so  failing  to  object,  I  am  quite  sure  would  be 
a  surprise  to  the  bar  generally  and  to  most  courts.  The  rule  is 
illogical,  unreasonable  and  fraught  with  mischief,  and  it  is  to  be 
regretted  that  it  has  ever  met  with  judicial  sanction. 

There  may  be  some  warrant  and  excuse  for  its  application  in  this 
case  in  the  Circuit  Court,  by  the  case  of  Bonner  v.  Home  Ins.  Co., 
13  Wis.  677,  although  in  that  case  the  copy  of  the  proofs  of  loss 
was  objected  to  when  offered,  and  it  was  held  that  the  objection 
should  have  been  specific  as  to  any  other  facts  than  as  proof  of  the 
performance  of  a  condition  of  the  policy.  But  the  rule  laid  down 
in  that  case  has  been  substantially  overruled  by  this  court  in  Mecui 
V.  Ilein,  28  Wis.  533.  In  that  case  a  deed  was  offered  for  a  specific 
purpose,  and  because  not  objected  to,  except  by  a  general  objection, 
it  was  afterward  claimed  that  it  should  bo  considered  in  evi* 
dence  to  prove  the  value  of  the  lots  by  the  consideration  named  in 
it,  an  entirely  different  purpose,  and  it  was  held  that  it  was  irrele- 
vant and  incompetent  proof  of  such  fact,  and  therefore  not  to  be 
treated  as  in  evidence  for  such  purpose.  The  question  was  sc 
decided  in  that  case  without  reference  to  Bonner  v.  Home  Ins,  Co,^ 
supra,  it  is  true,  but  afterward  Mr.  Justice  Lyon"  appended  to  the 
case  a  note  in  explanation,  but  the  decision  was  nevertheless  allowed 
to  stand  as  an  authoritative  one  of  the  question.  If  the  learned 
counsel  of  the  respondents,  or  the  court,  had  consulted  that  case^ 
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the  rale  woald  probably  not  have  been  applied  in  this  case.  The 
true  limitation  of  the  rale  is  suggested  in  the  above-mentioned 
note,  and  that  is  when  any  matter  of  evidence  is  offered,  and  no 
objection,  or  a  mere  general  objection  is  made,  it  is  to  be  eyidence> 
if  received,  for  all  purposes  for  which  it  is  relevant  and  competent, 
but  no  farther.  Suppose,  in  a  notice  to  quit  served  by  a  landlord 
as  condition  precedent  to  commence  proceedings  for  unlawful  de- 
tainer, there  is  a  statement  that  the  tenant's  lease  has  expired,  or 
that  there  is  so  much  rent  due  and  unpaid.  On  the  trial  the  copy 
of  such  notice  is  offered  in  evidence  without  objection,  and  followed 
by  proof  of  the  service  of  the  original,  and  the  plaintiff  rests  his 
case,  insisting  that  the  notice  is  proof  of  the  expiration  of  the 
lease,  and  that  so  much  rent  is  due  and  unpaid.  Those  statement 
of  the  landlord  are  not  relevant  or  competent  evidence  against  the 
tenant,  and  therefore  for  such  purpose  should  not  be  received. 
Such  is  the  true  rule. 

The  proofs  of  loss  are  made  to  apprise  the  insurance  company  of 
the  facts,  and  enable  the  adjusters  of  the  company  to  pay  without 
suit,  or  to  examine  into  the  particulars  in  order  to  determine 
whether  they  will  do  so.  It  is,  after  all,  a  mere  claim  asserted  by 
the  insured,  and  no  more  competent  as  evidence  in  court  of  the 
facts  claimed  by  him  therein  to  be  true  than  the  oral  or  written 
claim  of  any  other  party  before  suit  The  rule  is  too  preposteroas 
for  argument.  Hincken  v.  Mut.  B.  L.  Ins.  Co.,  60  N.  Y.  657,  is 
not  in  point  in  support  of  the  rule.  The  objection  there  was  that 
the  proofs  of  loss  were  not  shown  to  have  been  delivered  to  the 
company;  but  the  court  held  the  testimony  of  a  witness  that  he 
delivered  proofs  of  loss  to  the  company,  without  objection,  was 
proof  sufficient.  The  case  of  Moore  v.  Protection  Int^,  Co.,  29  Me. 
97;  s.  c,  48  Am.  Dec.  514,  is  in  point,  but  rests  on  no  authority 
and  very  poor  reasons.  Jones  v.  Brooklyn  L.  Ins.  Co.,  61  N.  T. 
79,  is  not  in  point,  and  so  as  to  the  case  of  Bradford  v.  Barclay,  42 
Ala.  375.  In  AT.  A.  Fire  Ins.  Co.  v.  Zaenger,  63  LI.  464,  the 
plaintiff  introduced  his  own  proofs  of  loss  without  limiting  the 
offer,  and  they  contained  an  admission  in  favor  of  the  company 
that  the  premises  had  become  vacant  three  weeks  before  the  loss. 
The  court  properly  held  the  plaintiff  bound  by  the  admission. 
These  are  the  cases  cited  by  the  learned  coansel  of  the  respondents 
in  addition  to  the  case  in  13  Wisconsin,  which  has  been  overruled, 
hardly  authority  sufficient  to  sustain  such  an  absurd  rule. 
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On  the  other  hand,  in  Knickerbocker  Jns.  Co.  v.  Oouldy  80  III. 
388,  it  was  held  that  the  admission  of  proofs  of  loss  against  a 
general  objection  must  be  limited  to  the  purpose  of  establishing 
the  fact  that  such  proofs  were  made  and  delivered  to  the  company 
as  required  by  the  terms  of  the  policy,  and  that  they  were  not  eyi- 
dence  of  the  amount  of  the  loss.  In  Lycoming  F.  Ins.  Co.  t.  Rubin, 
79  IlL  408,  it  was  held  error  to  allow  the  proofs  of  loss  to  go  to  the 
jury  as  proof  of  the  loss  on  the  trial.  Citizens'  Ins.  Co.  v.  Doll, 
35  Md«  89;  s.  c,  6  Am.  Bep.  360,  is  to  the  same  effect.  In  Comm. 
Ins.  Co.  y.  Senneity  41  Penn.  St.  161,  it  was  correctly  held  that 
the  introduction  of  the  proofs  of  loss  as  a  condition  precedent  was 
to  the  court,  and  not  to  the  jury,  and  that  therefore  their  sub- 
mission to  the  jury  as  eyidence  of  the  loss  was  error,  although 
without  objection.  In  Newton  y.  Mut.  Ben.  L.  Ins.  Co.,  2  Dill. 
154,  it  was  held  that  the  affidavits,  as  proof  of  the  death  of  the 
person  whose  life  was  insured,  furnished  to  the  company,  could  not 
be  used  in  evidence  of  a  controverted  fact  on  the  trial,  although 
received  in  evidence  after  a  general  objection.  In  Newmarck  v.  L. 
A  Fire  Ins.  Co.,  30  Mo.  160,  the  proofs  of  loss  were  offered  and 
received  without  objection,  and  the  court  instructed  the  jury  that 
they  were  not  evidence  of  any  of  the  facts  stated  in  them.  The 
Supreme  Court  held  this  instruction  proper,  saying  that  ''the 
affidavit  required  to  be  appended  to  every  petition  might  as  well  be 
regarded  as  proof  of  the  truth  of  its  allegations.  The  contrary 
decision  of  Moore  v.  Protection  Ins.  Co.,  29  Me.  97;  s.  c,  48  Am. 
Dec.  514;  seems  to  have  no  support  in  principle  or  upon  authority.^' 
This  would  seem  to  be  sufficient  to  set  this  question  at  rest. 

In  the  absence  of  all  proof  of  the  loss  and  its  amount,  upon  the 
trial,  the  court  should  have  sustained  the  motion  of  the  defendant 
for  a  nonsuit,  and  erred  also  in  directing  a  verdict  for  the  plain- 
tiffs. 

Bt  thb  Ooubt. — ^The  judgment  is  reversed^  and  the  causo 
remanded  for  a  new  triaL 

Judgment  reversed  afid  cause  remanded^ 
VaL.Lyi  — 81 
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(96Wtt.flW0 
Wai&r  and  wUeT'Cawne — grant  on  ttream — premimqpUon  at  to  bed  cf  tinam. 

Where  land  on  a  navigable  river,  deeded  by  metes  and  bounds,  indudes  the 
bank  of  the  river,  although  no  reference  is  made  to  the  river  it  will  be  pre- 
sumed prima  facit  that  the  bed  of  the  river  to  the  middle  is  conveyed. 

EJECTMENT  for  part  of  the  bed  of  Bock  river  in  Janesyille. 
The  opinion  states  the  case.    The  plaintiff  had  judgment  below. 

Winans  £  Htfz&r,  E.  F.  Oarpenier  and  /.  C.  Sloan,  for  appellants. 
B.  B.  Eldredge  and  Wm.  Ruger,  for  respondent. 

Taylor,  J.  [Omitting  detailed  statement  of  facts.]  The  facts 
above  stated  show,  beyond  any  controversy,  that  the  grantors  of 
Samuel  D.  Smith,  at  the  time  they  conveyed  to  him,  owned  the 
land  so  conveyed  and  the  bed  of  the  navigable  stream  in  front  of 
the  same  to  the  center  thereof,  except  the  twenty  feet  of  said  bed 
conveyed  to  said  Myers.  They  also  show  beyond  controversy  that 
by  their  deed  to  the  said  Samuel  D.  Smith  they  conveyed  to  him 
the  land  west  of  the  said  navigable  stream,  and  east  to  the  waters 
thereof,  including  the  banks  or  shore  of  the  same,  for  the  entire 
length  of  the  parcel  of  land  conveyed  to  the  said  Samuel  D.  Smith; 
and  that  the  said  Smith,  by  virtue  of  said  deed,  became  the  owner 
of  the  west  banks  and  shore  of  said  stream  along  the  whole  extent 
of  the  length  of  the  lot  conveyed  to  him. 

Having  shown  that  Smith  was  in  the  possession  and  ownership 
of  the  bank  of  said  stream  as  above  stated,  in  the  absence  of  any 
evidence  showing  that  his  ownership  was  limited  by  some  particu- 
lar line  not  extending  thereto,  the  legal  presumption  is  that  he  is 
the  owner  of  the  bed  of  the  stream  in  front  of  his  lot  to  the  center 
or  thread  of  said  stream.  Jones  v.  Pettibone,  2  Wis.  808;  Walker 
V.  Shepardson,  4  Wis.  486;  s.  o.,  65  Am.  Dec.  324;  Mariner  y. 
Schulte,  13  Wis.  692;  Arnold  v.  Elmore,  16  Wis.  509;  Tatee  v. 
Juddy  18  Wis.  118;  Weishrod  v.  C.  A  N.  W.  R.  Co.,  18  Wis.  36, 
43;  Hegar  v.  C.  £  N.  W.  R.  Co.,  26  Wis.  624,  629;  Young  v.  fJar- 
rieon,  6  Ga.  130;  Jones  v.  Water  Lot  Co^  18  Oa.  539;  Moses  ▼. 
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Eagle  dt  P.  Manuf'a  Co.,  62  Oa.  455;  Angell  Water-courses  (7th 
^.),  §  10. 

[Omitting  the  deyelopment  of  this  point] 

The  result  of  these  decisions  is  that  in  this  State  the  owner  of 
the  bank  of  a  navigable  stream,  by  purchase  from  the  United, 
States,  is  conclusively  presumed  to  be  the  owner  of  the  bed  of  the 
stream  in  front  of  his  purchase  to  the  middle  or  thread  thereof; 
and  under  the  same  decisions  the  same  presumption  arises  in 
favor  of  the  owner  of  such  bank  in  all  cases,  however  such 
owner  acquires  his  title;  but  the  presumption  in  the  case  of  owners 
not  deriving  their  title  directly  from  the  government  is  not  con- 
clusive. 

The  second  question,  and  perhaps  the  only  other  material  ques- 
tion in  the  case,  is  whether  the  evidence  produced  upon  the  trial 
has  overcome  the  presumption  raised  in  favor  of  Samuel  D.  Smith, 
the  grantee  of  the  original  owners,  as  to  his  ownership  of  the  bed 
of  the  river  in  front  of  the  land  conveyed  to  him.  It  must  be  ad- 
mitted, upon  a  consideration  of  all  the  authorities,  that  the  owner 
■of  lands  bordering  upon  a  navigable  stream,  and  who  owns  the  bed 
of  the  stream  in  front  of  his  lands,  may  separate  the  ownership  of 
the  lands  upon  the  bank  of  such  stream  from  the  ownership  of  the 
bed  of  the  stream,  and  convey  the  shore  and  bank  to  one  grantee 
^nd  the  bed  of  the  stream  to  another.  That  is  what  the  leaaned 
•counsel  for  the  respondent  claim  was  done  in  this  case. 

The  basis  of  the  claim  rests  upon  the  fact  (and  as  I  think  that 
fact  alone)  that  in  the  deed  of  conveyance  to  Samuel  D.  Smith  the 
boundaries  of  the  land  conveyed  are  exactly  described  by  metes  and 
bounds,  no  reference  whatever  being  made  to  the  river,  and  there- 
fore it  is  claimed  that  nothing  passed  by  the  deed  outside  the 
boundaries  particularly  described  in  the  deed.  On  the  other  hand, 
it  is  claimed  by  the  learned  counsel  for  the  appellants  that  as  the 
evidence  clearly  establishes  the  fact  that  the  boundaries  mentioned 
in  the  deed  do  in  fact  include  the  whole  of  the  banks  and  shore 
along  the  river  for  the  whole  length  of  the  lot  conveyed,  there 
arises  a  presumption  that  the  grantors  intended  to  convey,  and  did 
oonvey,  all  their  rights  to  the  bed  of  the  stream  in  front  of  the 
lands  described  in  the  deed  to  the  middle  of  such  stream,  and  that 
such  presumption  can  only  be  rebutted  by  an  actual  reservation  in 
the  deed,  or  by  the  production  of  suqh  facts  and  circumstances  in 
•evidence  attending  the  making  of  the  conveyance  as  clearly  show 
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an  intention  to  limit  the  grant  to  the  exact  bonndaries  fixed  bjthe 
description  in  the  deed. 

After  a  caref ol  consideration  of  the  very  able  and  exhaostiye  ar- 
.  guments  of  the  counsel  for  the  respondent,  and  of  the  authorities 
^ cited  by  them  in  their  briefs,  as  well  as  the  arguments  and  authori- 
ties presented  by  the  counsel  for  the  appellants,  we  are  clearly  of 
the  opinion,  that  so  far  at  least  as  this  court  has  spoken  upon  the 
subject,  it  has  adopted  the  rule  contended  for  by  the  counsel  for 
the  appellants;  and  that  upon  the  face  of  the  deed  to  Samuel  D. 
Smith,  and  the  eyidence  showing  the  location  of  the  land  described 
therein,  it  must  be  held  that  the  grantee.  Smith,  took  the  bed  of 
the  stream  to  the  center  thereof,  or  so  much  thereof  as  the  grantors 
owned  when  said  deed  was  executed. 

Under  the  rule  established  by  this  court,  as  well  as  of  other  courts 
cited  below,  the  important  fact  in  the  conyeyance  which  raises  the 
presumption  of  an  intent  to  conyey  the  bed  of  a  nayigable  stream,  or 
the  street  or  highway,  in  front  of  the  land  conyeyed,  is  that  the 
side  of  the  street  or  highway,  or  the  bank  of  the  nayigable  stream, 
is  in  fact  the  boundary  on  the  side  of  the  lands  described  in  the 
deed  next  to  such  street  or  stream,  or  that  such  side  of  the  sfcreet 
or  bank  of  the  stream  is  included  within  the  boundaries  mentioned 
in  the  deed  on  the  side  next  thereto,  although  the  line  of  the  tract 
as  described  in  the  deed  may  extend  beyond  the  side  of  the  street 
or  bank  of  the  riyer  into  the  street  or  riyer.  The  fact  that  the  line 
of  the  tract  of  land  conyeyed  as  described  in  the  deed  is  a  straight 
line  from  point  to  point,  by  course  and  distance,  on  the  side  next 
the  riyer  or  street,  and  that  no  mention  is  made  of  the  river  or 
street,  does  not  of  itself  oyercome  the  presumption  of  an  intent  to 
conyey  to  the  center  of  the  riyer  or  street^  if  such  line  be  in  fact 
substantially  coincident  with  the  side  of  the  street  or  the  bank  of 
the  riyer,  and  extends  to  or  into  such  riyer  or  street.  Jofiei  v. 
Petttbone,  2  Wis.  308;  Walker  t.  ShepardsoUy  4  Wis.  486;  s.  a,  65 
Am.  Dec.  324;  Ibrdr.  0.  £  N.  W.  R.  Oo.y  24  Wis.  609;  Chv9  v. 
White,  20  Wis.  425,  432;  Kimball  y.  Kenosha,  4  Wis.  321;  Tatesy. 
Juid,  18  Wis.  118;  Wis.  R.  Imp.  Co.  x.  Lyons,  30  Wis.  61;  WrigU 
y.  Day,  33  Wis.  260;  Pettibone  y.  Hamilton,  40  Wis.  402;  Knee- 
land  V.  Van  Valkenburgh,  46  Wis.  437;  Smith  y.  Ford,  48  Wis. 
163;  Valley  P.  £  P.  Co.  v.  West,  68  Wis.  699,  608;  Olswi  y.  Mer- 
rill, 42  Wis.  203;  Boorman  y.  Sunnuchs,  42  Wis.  233,  243;  Mari- 
ner V.  Schulte,  13  Wis.  693^ 
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In  the  case  of  Wright  v.  Day,  supra,  Chief  Justice  Dickson*  says: 
**  The  plaintiff  being  the  owner  of  all  the  land  to  the  river^  and 
not  stopping  at  the  meander  line  as  his  boundary,  at  the  time  of 
his  conveyance  to  Fletcher,  must  be  presumed  to  have  conyeyed, 
and  to  have  intended  so  to  do,  as  he  himself  held,  and  according  to 
his  true  boundary  on  that  side,  unless  the  deed,  by  clear  and  un- 
mistakable words,  eyinces  a  contrary  intention,  and  a  design  to 
make  the  meander  line  a  new  boundary  in  the  direction  toward  the 
river.  The  deed  contains  no  such  words."  In  PetHbone  v.  Ham- 
tlion,  supra,  it  appeared  that  the  owner  of  a  tract  of  land  conveyed 
several  parcels  thereof  by  metes  and  bounds,  without  any  mention 
of  an  alley  at  the  rear  end  of  the  same,  and  which  alley  was  not  in 
existence  when  the  lots  were  so  conveyed;  but  that  afterward  the 
grantor  of  such  lots  platted  the  tract  of  which  such  lots  were  a 
part,  and  included  the  lots  so  conveyed  in  his  plat,  and  on  said  plat 
laid  out  an  alley  in  the  rear  of  said  lots,  and  dedicated  the  same  to 
the  use  of  the  owners  of  the  lots  abutting  the  same.  This  court 
held  that  the  owners  of  the  lots  so  conveyed  took  the  fee  in  the 
alley  in  the  rear  of  their  respective  lots.  In  the  opinion  Justice 
Lyoit  says:  ''We  fail  to  find  any  sufScient  evidence  that  Dr. 
Darling  (the  proprietor  who  made  the  plat)  retained,  or  intended 
to  retain,  any  title  whatever  to  the  '  Darling  place/  or  the  alley, 
after  he  conveyed  the  land  abutting  thereon."  In  Kneeland  v.  Van 
Valkenburgh,  supra,  it  is  said:  ''It  is  true  that  the  designated 
boundary  lines  of  the  premises  conveyed  are  the  lines  between  lot 
one  and  the  abutting  streets,  as  those  lines  would  be  usually  marked 
on  a  map  or  plat;  but  there  is  not  in  the  terms  of  the  deed  any  ex- 
press exclusion  of  the  land  between  the  lines  and  the  centers  of  the 
streets.  The  rule  above  stated  will  not  permit  an  inference  of  an 
intention  to  exclude  the  streets  from  the  mere  fact  that  the  bound- 
ary lines  specified  in  the  grant  are  outside  the  limits  of  the  streets. 
It  was  substantially  so  ruled  in  Peitibane  v.  HamiUon.^^ 

The  rule  applied  by  this  court  to  streets  is  equally  applicable  to 
the  grant  of  lands  upon  a  navigable  stream,  and  the  reasons  for  ap- 
plying it  are  more  forcible  than  for  its  application  to  public  streets. 
The  cases  certainly  make  no  distinction  in  favor  of  the  grantor  who 
conveys  lands  bordering  on  a  navigable  river.  In  Jones  v.  Petti- 
bone,  supra,  Ghief  Justice  Whitok  says,  speaking  of  the  meander 
line  run  by  the  government:  "  But  this  line  is  not  the  boundary 
of  the  lot,  and  is  run  merely  to  determine  the  quantity  of  land  con- 
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tained  in  it.  We  are  of  the  opinion  therefore  that  the  lots  extended 
to  the  stream,  and  of  course  to  the  center. ''  The  italics  are  not  in 
the  original  opinion. 

The  reason  for  holding  that  a  grant  of  land  bounded  in  the  deed 
by  a  highway,  or  a  navigable  or  non-navigable  stream,  should  be 
construed  as  conveying  all  the  rights  of  the  grantor  in  the  convey- 
ance to  the  lands  in  the  highway,  or  in  the  bed  of  the  stream  to  the 
center  thereof,  are  so  clearly  and  fully  stated  in  a  dissenting  opin> 
ion  by  Justice  Bedfield  in  the  case  of  Btick  v.  Squiers,  22yt.484, 
494,  that  I  feel  justified  in  stating  them  at  length  in  this  opinion. 
He  says: 

*'  The  rule  itself  is  mainly  one  of  policy,  and  one  which,  to  the 
unprofessional,  might  not  seem  of  the  first  importance;  but  it  is  at 
the  same  time  one  which  the  American  courts  especially  have  re- 
garded as  attended  with  very  serious  consequences^vhen  not  rigidly 
adhered  to,  and  its  chief  object  is  to  prevent  the  existence  of  in- 
numerable strips  and  gores  of  land  along  the  margins  of  streams 
and  highways,  to  which  the  title  for  generations  shall  remain  ia 
abeyance,  and  then  upon  the  happening  of  some  unexpected  eyent, 
and  one  consequently  not  in  express  terms  provided  for  in  the  title 
deeds,  a  bootless,  almost  objectless,  litigation  shall  spring  up  to 
vex  and  harass  those  who  in  good  faith  had  supposed  themsekea 
secure  from  such  embarrassment. 

'*  It  is,  as  I  understand  the  law,  to  prevent  the  occurrence  of  just 
such  contingencies  as  these  that  in  the  leading,  best  reasoned,  and 
best  considered  cases  upon  the  subject  it  is  laid  down  and  fully  es- 
tablished that  courts  will  always  extend  the  boundaries  of  land, 
deeded  as  extending  to  and  along  the  sides  of  highways  and  fresh 
water  streams  not  navigable,  to  the  middle  of  such  streams  and 
Ugh  ways,  if  it  can  be  done  without  manifest  violence  to  the  wordfi 
used  in  the  conveyance.  And  to  have  this  rule  of  the  least  prac- 
tical importance  to  cure  the  evil  which  it  is  adopted  to  remedy,  it 
must  be  applied  to  every  case  where  there  is  not  expressed  an  evi- 
dent and  manifest  intention  to  the  contrary,  one  from  which  no 
rational  construction  can  escape.  The  rule,  to  be  of  any  practical 
utility,  must  be  pushed  somewhat  to  the  extreme  of  ordinary  rales 
of  construction,  so  as  to  apply  to  all  cases,  when  there  is  not  a  clearly 
expressed  intention  in  the  deed  to  limit  the  conveyance  short  of  the 
middle  of  the  stream  or  highway.  If  it  is  only  to  be  applied  lik^ 
the  ordinary  rules  of  construction  as  to  boundary,  so  as  to  reach  aa 
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far  as  may  be  the  clearly  formed  idea  in  the  mind  of  the  grantor  at 
the  time  of  executing  the  deed,  it  will  ordinarily  be  of  no  utility  as 
a  rule  of  expediency  or  policy;  for  in  ninety-nine  cases  in  every 
hundred  the  parties  at  the  time  of  the  conveyance  do  not  esteem 
the  land  covered  by  the  highway  of  any  importance  either  way; 
^hence  they  use  words  naturally  descriptive  of  the  prominent  idea 
in  their  minds  at  the  time,  and  in  doing  so  define  the  line  which 
it  is  expected  the  party  will  occupy  and  improve.  This  is  the  view 
taken  by  Wallace  in  the  American  notes  to  Dovaston  v.  Payne,  2 
Smith's  Lead.  Gas.  90,  where  the  cases  upon  the  subject  are  col- 
lated and  compared." 

Whatever  may  be  the  rule  as  laid  down  by  the  decisions  of  other 
courts,  we  are  of  the  opinion  that  the  broad  rule  as  stated  by  Jus- 
tice Redfield,  as  quoted  above,  has  been  adopted  by  this  court  in 
the  cases  of  Jones  v.  Petiibone;  Wright  v.  Day;  Pettibone  v.  Ham- 
ilton  and  Kneeland  v.  Van  Valkenburgh,  supra;  and  after  a  care- 
ful consideration  of  the  learned  argument  of  the  counsel  for  the  re- 
spondent, and  of  many  cases  cited  from  other  courts  which  would 
seem  to  be  somewhat  in  conflict  wifch  the  rule  as  laid  down  in  the 
cases  above  cited  in  this  court,  we  must  adhere  to  the  rule  stated, 
and  we  have  no  hesitation  in  saying  that  the  rule  as  adopted  by  this 
court  is  the  more  beneficial  to  both  public  and  private  interests. 

The  rule  as  above  stated  in  this  opinion,  that  the  owner  of  the 
bank  and  shore  of  a  navigable  stream  in  this  State  is  presumed  to  be 
the  owner  of  the  bed  of  the  stream  to  the  center  thereof  in  front  of 
his  land,  and  that  in  the  construction  of  a  deed  which  conveys  such 
bank  and  shore  the  important  fact  to  be  considered,  in  determining 
whether  it  shall  be  held  that  the  grantor  intended  to  convey  his 
interest  in  the  bed  of  the  stream  to  the  center  thereof,  is  that  the 
bank  of  the  stream  is  in  fact  the  boundary  of  the  land  conveyed  on 
the  side  next  thereto,  and  not  that  the  land  as  described  in  the  deed 
is  bounded  on  that  side  by  the  stream,  has  the  advantage  of  cer- 
tainty over  the  rules  as  laid  down  by  some  of  the  other  courts,  and 
does  not  leave  the  question  of  boundary  open  to  the  contention  and 
litigation  which  is  so  justly  deprecated  in  the  opinion  of  Justice 
Redfield  above  quoted.  When  it  is  made  to  appear  that  the  lands 
conveyed  by  the  deed  extend  to  and  cover  the  banks  of  a  navigable 
stream,  the  presumption  is  that  the  intention  was  to  convey  all  the 
right  of  the  grantor  in  the  bed  of  the  stream  to  the  center  thereof; 
and  in  order  to  defeat  this  presumption  there  must  be  clear  proof 
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that  such  was  not  the  intention  of  the  partiee  to  the  conveyance, 
and  the  fact  that  in  giving  the  boundaries  of  the  lot  oonveyed  no 
mention  is  made  of  the  stream,  and  that  the  lands  are  described  bj 
courses  and  distance^  does  not  in  itself  overcome  such  presumption. 

The  rules  adopted  by  this  court,  as  above  stated,  are  not  unsup- 
ported by  the  authority  of  other  courts  of  admitted  learning  and 
ability.  All  the  courts  seem  to  agree  upon  the  proposition  that  it 
is  a  question  of  intent  in  all  cases,  when  the  language  used  is  not  of 
such  an  absolute  character  as  to  exclude  the  intent  and  limit  the 
boundaries  of  the  grant  by  language  admitting  of  but  one  construc- 
tion. 

In  Webber  v.  Eastern  R.  Co.,  %  Mete.  151,  Ohief  Justice  Shaw 
says:  ^' The  question  whether  a  grant  extends  to  the  side  line  or 
the  center  of  a  highway  or  navigable  stream,  is  a  question  of  con- 
struction in  each  case,  and  depends,  as  all  other  cases,  upon  the  in- 
tent of  the  parties  as  expressed  in  the  descriptive  parts  of  the  deed, 
explained  and  illustrated  by  all  the  other  parts  of  the  conveyance, 
and  by  the  localities  and  subject-matter  to  which  it  applies.''  The 
same  language  is  used  by  the  court  in  Oodman  v.  Evans,  1  Allen, 
446.  Ohancellor  Kekt  says:  ''The  established  inference  is  that  a 
conveyance  of  land  bounded  on  a  public  highway  carries  with  it  the 
fee  to  the  center  of  the  way  as  part  and  parcel  of  the  grant  The 
idea  of  an  intention  in  the  grantor  to  withhold  his  interest  in  a 
road  to  the  niiddle  of  it,  after  parting  with  all  his  right  and  title  to 
the  adjoining  land,  is  never  to  be  presumed.  It  would  be  contrary 
to  the  universal  practice.  *  *  *  It  would  require  an  express 
declaration,  or  something  equivalent  thereto,  to  sustain  such  an 
inference;  and  it  may  be  considered  as  the  general  rule  that  a  grant 
of  land  bounded  upon  a  highway  or  river  carries  the  fee  in  the  high- 
way or  river  to  the  center  of  it,  provided  the  grantor  at  the  time 
owned  to  the  center,  and  there  be  no  words  or  specific  description 
to  show  a  contrary  intent."  3  Kent  Com.  438,  and  cases  cited  in 
notes. 

In  Mott  V.  MoU,  63  "S.  Y.  252,  it  was  held  that  while  the  words 
of  description  in  the  deed  would  according  to  the  rule  of  law  es- 
tablished by  the  courts  of  that  State,  carry  the  grant  to  the  center 
of  a  street  or  lane,  yet  as  it  was  proved  from  other  parts  of  the 
deed,  as  well  as  from  extrinsic  evidence,  that  it  was  the  intention 
to  exclude  the  street  or  lane  from  the  grant,  it  was  held  not  to  be 
included  in  the  gi*ant.    It  is  unnecessary  to  cite  authorities  on  this 
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i¥ell  established  rule  of  law.    The  contrary  is  not  contended  for  by 
the  learned  counsel  for  the  respondent  in  this  case. 

The  whole  weight  of  the  argument  advanced  by  the  learned 
counsel  for  the  respondent  is  that  the  land  granted  by  the  convey- 
ance to  Samuel  D.  Smith  is  so  specifically  described  in  the  deed  as 
to  exclude  the  idea  of  any  intent  to  convey  the  bed  of  the  stream 
in  front  of  the  lot  described  in  the  deed.  This  contention  is  based 
solely  on  the  fact  that  the  boundaries  in  the  deed  are  specific,  and 
no  reference  is  made  to  the  river  as  a  boundary  in  the  deed.  These 
facts  have  been  pressed  upon  the  court  with  great  earnestness  by 
the  counsel  for  the  respondent  as  conclusive  that  there  could  have 
been  no  intent  on  the  part  of  the  grantors  to  convey  the  bed  of  the 
stream,  and  as  the  land  is  not  described  in  the  deed  as  in  any  way 
bounded  on  the  river  side  by,  along  or  on  the  stream,  the  court  has 
no  power  to  extend  the  grant  beyond  the  boundary  fixed  in  the 
deed  by  any  supposed  intention  on  the  part  of  the  grantors.  This 
question  was  we  think  presented  and  passed  upon  by  this  conrt  ad- 
versely to  the  claim  of  the  counsel  for  the  respondent,  in  the  four 
cases  above  cited  in  this  court.  The  same  question  has  been  con- 
sidered in  the  following  cases  in  other  courts,  and  decided  adversely 
to  the  position  taken  by  the  learned  counseL 

In  Champlin  v.  PendMon,  13  Conn.  23,  at  the  trial  the  court 
charged  the  jury  ''  that  if  they  could  find  that  the  grantors  by 
such  deeds  conveyed  the  land  to  the  line  of  the  highway,  and  did 
in  fact  bound  it  upon  the  highway,  though  the  deeds  did  not  con- 
tain any  words  bounding  it  upon,  by  or  along  the  highway,  or  in 
any  way  mention  or  refer  to  the  highway  as  a  boundary  of  the  lot, 
still  the  legal  construction  of  the  deeds  was  the  same  as  if  they 
contained  such  words,  and  conveyed  the  land  to  the  center  of  the 
highway/'  This  instruction  was  approved  by  the  Supreme  Court 
of  that  State,  and  the  court  use  the  following  language  in  passing 
upon  the  question:  ^'But  it  is  said  there  is  a  difference  between 
a  deed  describing  the  land  as  bounded  upon,  by  or  along  a  high- 
way, and  one  in  which  no  mention  is  made  of  the  road,  and  that 
in  the  former  case  the  fee  in  the  highway  will  pass,  but  not  in  the 
latter.  But  we  know  no  such  distinction.  If  the  land  conveyed 
is  in  fact  bounded  by  a  highway,  it  can  make  no  difference  in  the 
legal  construction  of  the  conveyance  whether  the  words  ^  by  the 
highway'  are  used  or  not.  The  effect  in  the  one  case  will  be  the 
same  as  in  the  other/'  See  decisions  of  like  import:  Jiaad  v. 
Vol.  LVI  —  82 
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ZeedSy  19  Conn.  182;   Oear  v.   Barnum,  37  Conn.  229;  /StUes  v. 
Curtis,  4  Day,  328;  Cfhaiham  v.  Brain&rd,  11  Conn.  60. 

In  the  case  of  OiraucPs  Lessee  t.  Hughes,  1  Oill  &  J.  249,  the 
Court  of  Appeals  of  Maryland  held  that  in  an  action  of  ejectment 
the  plaintiff  could  not  recover,  when  it  appeared  that  the  plaintiff 
claimed  title  by  a  patent  from  the  State,  and  the  defendant  claimed 
under  an  older  patent  describing  the  lands  as  below  stated.  The 
land  in  controTersy  had  been  formed  by  the  gradual  recession  of 
the  waters  on  the  shore  of  the  Patapsco  riyer.  In  the  older  patent 
of  the  defendant  the  lands  were  bounded  by  lines  running  into  the 
waters  of  the  riyer,  though  they  did  not  call  for  the  water  where 
the  recession  took  place.  In  the  opinion  the  court  says:  ''It  is 
contended  that  as  the  lines  of  Oist's  inspection  (the  one  under 
which  the  defendant  claimed)  were  originally  run  course  and  dis- 
tance,  when  the  survey  of  >  it  was  made,  and  had  no  call  to  the 
water,  it  must  be  confined  to  its  course  and  distance,  and  cannot 
be  extended  beyond  them."  The  court  held  against  the  conten- 
tion. This  case  is  cited  with  approval  by  the  Supreme  Court  of 
the  United  States  in  Jones  v.  Johnson,  18  How.  150,  157. 

In  Watson  v.  Peters,  26  Mich.  508,  517,  Justice  Coolbt  says: 
''The  owner  of  city  lots  bounded  on  navigable  streams,  like  the 
'owner  of  any  other  lands  thus  bounded,  may  limit  his  conveyance 
thereof  within  specific  limits,  if  he  shall  so  choose;  but  when  he 
conveys  with  the  water  as  a  boundary,  it  will  never  be  presumed 
that  he  reserves  to  himself  proprietary  rights  in  front  of  the  land 
conveyed,  which  he  may  grant  to  others  for  private  occupation,  or 
so  occupy  himself  as  to  cut  off  his  grantee  from  the  privileges  and 
conveniences  which  appertain  to  the  shore  of  navigable  water. 
*  *  *  And  the  rule  itself  is  too  valuable  and  too  important  to 
be  varied  by  so  immaterial  a  circumstance  as  that  the  boundary  on 
the  water  is  defined  by  a  line,  instead  of  making  use  of  word^ 
which  to  the  common  understanding  would  convey  the  same 
meaning.*' 

In  Richardson  v.  Prentiss,  48  Mich.  88,  where  the  grant  in 
c|ue8tion  extended  some  distance  into  navigable  waters,  and  was 
described  by  courses  and  distances,  it  was  still  held  that  the 
grantor  could  claim  no  rights  in  the  land  under  the  water  beyond, 
us  against  the  grantee.  In  this  case  the  court  says.  "The  up- 
lands conveyed  by  the  second  deed  to  complainant  certainly 
included  all  the  upland  to  the  water's  edge,  and  there  was  added 
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thereto  the  clause  that  the  land  so  conveyed  should  extend  no  far- 
ther into  the  bay^  that  is  the  land  nnder  the  water  thereof,  thaa 
six  rods  from  the  rear  of  lot  fiye.  The  case  therefore  is  stronger, 
if  that  were  possible,  than  any  of  the  above  referred  to;  for  while 
they  were  bounded  by  the  water's  edge,  here  the  boundary  is  some 
four  rods  from  the  shore,  out  in  the  waters  of  the  bay.  It  not 
only  conveys  the  entire  bank,  but  a  part  of  the  lands  under  the 
water,  if  that  could  add  to  the  grantee's  rights.  The  question  is 
not  one  of  power  in  Mrs.  Hitchcock,  while  she  owned  the  bank  or 
upland,  to  have  separated  the  water  privileges  therefrom  by  a  sale 
thereof,  upon  which  we  at  present  express  no  opinion,  but  rather 
whether,  iii  selling  the  upland  under  this  second  conveyance,  not- 
withstanding the  peculiar  language  thereof,  all  riparian  rights  did 
not  pass  to  the  grantee  named  therein.  *  *  *  The  language 
in  the  deed  which  has  given  rise  to  this  controversy  is,  in  my 
opinion,  no  stronger  than  though  the  land  sought  to  be  conveyed 
had  been  described  by  metes  and  bounds,  running  out  six  rods 
from  the  rear  of  lot  five.  The  conveyance  purports  to  be  one  of 
lands.  It  is  so  much  of  a  reserved  strip  as  lies  in  the  rear  of  lot 
five,  but  extending  no  farther  into  the  bay  than  six  rods.  The 
rights  appurtenant  to  this  land  are  not  reserved  nor  restricted  in 
any  way,  and  as  the  land  conveyed  extends  out  and  into  the  waters 
of  the  bay,  all  riparian  rights  pertaining  thereto  pass  with  it  a& 
part  of  the  subject  matter.  There  cannot  be  found  in  the  deed 
that  clear,  decided  language  of  a  manifest  attempt  to  limit  the 
grant  which  the  law  requires  in  order  to  vary  the  rule  so  firmly 
established,  under  which  riparian  rights  follow  a  conveyance  of  the 
upland  bank,  or  shore." 

Although  the  question  in  the  case  last  cited  arose  on  the  grant 
of  lands  bordering  on  a  bay  of  one  of  our  large  lakes,  instead  of 
lands  upon  the  shore  of  a  navigable  river,  yet  under  the  rulings  of 
the  courts  of  Michigan,  the  owners  of  the  shoi*es  of  the  navigable 
waters  of  the  lakes  have  the  same  rights  to  the  bed  of  the  lake- 
adjoining  the  shore  that  the  owner  on  a  navigable  river  has  to  tho 
bed  of  a  stream.  This  was  so  held  by  that  court  in  the  same  case;, 
citing  Bay  City  0.  L.  Oo.  v.  Industrial  Works,  28  Mich.  183, 
where  it  was  said  "  that  any  use  of  lands  under  rivers,  which  is- 
compatible  with  full  enjoyment  of  the  public  easement,  belongs  to 
the  upland  to  which  it  was  originally  appurtenant  unless  sold  or 
granted  separately  so  as  to  sever  it.     And  in  this  State  (that  is. 
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Michigan),  whatever  the  law  may  be  elsewhere,  the  same  princi- 
ples have  been  applied  to  lands  fronting  upon  the  lakes.  Sice  v. 
Ruddeman,  10  Mich.  139;  Pere  Marqttette  Boom  Co.  y.  Adams,  44 
Mich.  404.''  The  reasoning  of  the  court  therefore  applies  with 
equal  force  to  a  conveyance  of  lands  upon  the  banks  of  a  navigable 
stream  as  to  lands  lying  upon  the  shore  of  the  lake  or  bay. 

See  also  the  following  cases:  Brazon  v.  Bressler,  64  lU.  492; 
Salter  v.  Jonas,  39  N.  J.  Law,  469;  s.  c,  23  Am.  Bep.  229;  June 
V.  Purcett,  36  Ohio  St.  396;  Boss  v.  Faust,  54  Ind.  471,  477;  8.  c, 
23  Am.  Bep.  655;  Woodman  v.  Spencer,  54  N.  H.  507;  Johnson  v. 
Anderson,  18  Me.  76;  Paul  v.  Carver,  24  Penn.  St.  207;  Btx  v. 
Johnson,  5  N.  H.  520;  s.  c,  22  Am.  Dec  472.  These  and  many 
other  oases  which  might  be  cited  fully  sustain  the  rules  above  stated 
as  held  by  this  court  in  regard  to  the  grants  of  lands  lying  upon  a 
street  or  navigable  river. 

If  we  examine  this  case  in  view  of  the  facts  which  attended  the 
execution  of  the  deed  in  question,  it  seems  to  us  they  show  a  clear 
intention  on  the  part  of  the  grantors  to  convey  all  the  rights 
they  had  in  the  bed  of  the  stream  in  front  of  the  lot  conveyed  at 
the  date  of  such  conveyance.  The  evidence  derived  from  the 
description  in  the  deed  itself  would  tend  strongly  to  show  that  a 
careful  measurement  had  been  made  in  order  to  fix  a  starting 
point  on  the  south  line  of  Milwaukee  street,  viz.,  145  feet  and  6 
inches  easterly  from  the  easterly  side  of  Biver  street ;  and  the  evi- 
dence shows  that  measuring  east  from  that  point  46  feet  it  brings 
the  east  line  of  the  lot  conveyed,  at  the  north  end  thereof,  within 
six  inches  of  the  water  line  of  the  river  in  an  ordinary  stage. 
There  is  also  the  other  fact  that  when  it  became  necessary  to  move 
the  line  four  feet  and  more  east  in  order  to  get  sufficiently  east  of 
the  mill  referred  to  in  the  deed  to  satisfy  the  second  call  in  the 
deed,  no  objection  was  made  on  the  part  of  the  grantors;  and 
when  they  finally  made  the  deed,  after  the  building  was  erected^ 
although  retaining  the  false  description  contained  in  the  original 
contract,  they  confirm  the  extension  to  the  east  by  declaring  that 
the  land  conveyed  is  '*  the  same  land  on  which  the  brick  block 
lately  built  by  the  party  of  the  second  part  and  one  Isaac  N.  Nor- 
ton now  stands."  That  building,  at  the  date  of  the  deed,  was  the 
west  line  of,  and  formed  the  west  bank  of  the  river  m  front  of  the 
lot  conveyed  for  one-half  of  the  length  of  the  lot  along  said  river; 
and  the  east  line  of  the  lot  conveyed  was,  whether  we  take  the 
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measnrements  given  in  the  original  contract  or  those  in  the  deed, 
very  nearly  coincident  with  the  shore  of  the  riTer,  if  any  thing,  ex- 
tending slightly  into  the  river  and  beyond  the  shore. 

Under  the  rale  laid  down  in  the  cases  above  cited  the  intention 
to  convey  all  the  rights  of  the  grantors  in  the  bed  of  the  stream  to 
the  center  thereof  is  fairly  inferred,  and  to  overcome  such  pre- 
sumption would  require  the  production  of  evidence  which  is  en- 
tirely wanting  in  this  record.  This  presumption  ought  not  to  be 
overcome,  except  upon  clear  proofs,  after  the  lapse  of  more  than 
thirty  years  from  the  date  of  the  deed;  and  especially  so  when  the 
grantors  have  made  no  claim  to  the  bed  of  the  river  in  front  of  the 
conveyed  premises  during  all  these  years. 

Upon  the  evidence  in  the  case  we  think  the  Circuit  Court  erred 
in  finding  that  the  plaintiff  was  the  owner  of  the  land  in  contro- 
versy. It  becomes  wholly  unnecessary  therefore  to  discuss  any 
of  the  other  questions  raised  by  the  learned  counsel  for  the  appel- 
lants in  their  argument  of  this  case. 

By  thb  Court  —  The  judgment  of  the  Circuit  Court  is  reversed, 
and  the  cause  is  remanded  with  directions  to  that  court  to  enter 
«  judgment  in  favor  of  the  appellants. 

Judgmerit  reversed  and  cause  remanded, 

Oassoday,  J.,  took  no  part. 


State  v.  Joint  School  District. 

(85  wis.  68L) 

Schools —  admiaHon  of  noti^eddente. 

The  legislatare  may  authorize  each  common  school  district  to  admit  or  exclude 

children  non-resident  in  the  district. 

MANDAMUS  to  compel  the  admission  of  a  scholar  to  a  commoh 
school.     The  opinion  shows  the  point.     Denied  below. 

F.  Q.  Nye,  tor  appellant. 
Cameron  d  Loseyy  for  respondent. 

Lyon,  J.     Section  3,  article  X,  ot  the  Constitution  reads  as  fol- 
lows: **  The  legislature  shall  provide  oy  law  lor  tlie  establishment  of 
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district  schools,  which  shall  be  as  nearly  uniform  as  practicable; 
and  such  schools  shall  be  free  and  without  charge  for  tuition  to  all 
children  between  the  ages  of  four  and  twenty  years;  and  no  secta- 
rian instruction  shall  be  allowed  therein."  Counsel  for  appellant 
maintains  (using  his  own  language)  ^^that  a  reasonable  interpreta- 
tion of  the  constitutional  proyision  in  question  places  no  restric- 
tion as  to  the  residence  of  the  scholar,  except  that  he  or  she  reside 
within  this  State,and  is  of  the  proper  age;  and  also  that  scholars  may 
not  be  admitted  to  the  public  school  of  another  district  than  thi^ 
wherein  they  reside,  when  such  admission  will  in  any  manner  in- 
terfere with  the  accommodation  or  instruction  of  the  scholars  re- 
siding  therein."  From  these  propositions  he  argues  that  the  ap* 
pellant's  affidayit  shows  that  his  son  is  absolutely  entitled  to  the 
privileges  of  the  school  in  the  respondent  district;  and  that  he  is 
80  entitled  without  charge  for  tuition. 

We  find  ourselves  unable  to  assent  to  the  proposition  that  a  child 
residing  in  one  school  district  has  any  absolute  right  under  any 
circumstances  to  the  privileges  of  the  common  school  of  another 
district.  The  constitutional  requirement  is  that  ^  the  legislature 
shall  provide  by  law  for  the  establishment  of  district  schools."  In- 
asmuch as  there  must  be  school  districts  before  there  can  be  dis- 
trict schools,  and  inasmuch  as  the  school  district  system  was  in  full 
operation  in  the  territory  when  the  Constitution  was  framed  and 
adopted,  it  is  clear  that  section  3  of  article  X  is  a  recognition  of 
that  system,  and  a  mandate  to  the  legislature  to  preserve  and  con- 
tinue its  essential  features.  One  feature  of  that  system  is,  and  so 
far  as  we  are  advised,  always  has  been,  wherever  the  system  has 
prevailed,  that  the  absolute  right  to  the  privileges  of  the  school  in 
any  given  district  is  confined  to  children  residing  in  such  district, 
and  having  the  prescribed  qualifications.  We  never  before  heard 
this  proposition  questioned  or  doubted,  and  we  are  aware  of  no  ad- 
judication to  the  contrary.  We  do  not  think  any  court  has  ever 
denied  the  proposition.  Certainly  no  case  to  that  effect  has  been 
cited  to  us. 

But  it  is  said  that  unless  the  right  claimed  is  asserted  and  en- 
forced, the  district  schools  of  the  State  are  not  free  to  the  children 
of  the  State  of  the  prescribed  age.  It  is  conceded  that  non-resi- 
dent children  are  not  entitled  to  the  privileges  of  a  district  school 
unless  those  privileges  may  be  enjoyed  without  detriment  to  resi- 
dent children.     This  limitation  of  the  right  is  not  found  in  the 
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iJonstifcution.  To  concede  it  is  to  concede  that  the  school  is  not 
absolutely  free  to  non-resident  children,  bat  only  conditionally  so. 
The  concession  destroys  the  argument  based  upon  the  use  of  the 
word  free  in  section  3,  article  X.  The  proposition  we  are  consid* 
«ring  is,  in  substance  and  effect,  that  all  or  any  of  the  district 
schools  of  the  State  are  free  to  each  child  in  the  State  within  the 
prescribed  ages.  The  utter  impracticability  of  operating  the  dis- 
trict schools  on  any  such  basis  is  too  plain  for  discussion.  We  think, 
^nd  so  hold,  that  when  the  legislature  has  provided  for  each  such 
child  the  privileges  of  a  district  school,  which  he  or  she  may  freely 
•enjoy,  the  constitutional  requirement  in  that  behalf  is  complied 
with.     This  the  legislature  has  done. 

It  results  from  what  has  been  said  that  it  is  competent  for  the 
legislature  to  authorize  the  several  school  districts  to  admit  non* 
resident  children  to  the  privileges  of  their  respective  schools,  or  to 
•exclude  them  therefrom.  The  legislature  having  conferred  such 
authority  upon  school  districts  (R.  S.,  §  430,  subd.  12),  it  is  en- 
tirely in  the  discretion  of  each  district  to  admit  to  its  school  any 
such  non-resident  children  or  child,  or  to  refuse  to  do  so.  The 
district  is  the  sole  judge  as  to  whether  the  admission  of  such  non-resi- 
dents will  or  will  not  ''interfere  with  the  accommodation  or  instruc- 
tion of  the  scholars  residing  therein  "  (§  430,  supra),  and  if  it  would ' 
not  so  interfere,  still  the  district  may  lawfully  close  the  doors  of  its 
49chool  against  non-residents. 

Because  it  is  so  absolutely  in  the  discretion  of  the  respondent 
rschool  district  to  refuse  the  admission  of  appellant's  son  to  the 
privileges  of .  its.  school,  the  writ  of  mandamus  cannot  properly  go 
to  compel  it  to  admit  him,  and  it  is  quite  immaterial  if  the  district 
has  refused  to  admit  him  on  untenable  grounds.  The  absolute 
power  to  deny  him  admission  without  assigning  any  reason  there- 
for still  remains  to  the  district.  Were  this  court  to  adjudge  that 
the  district  cannot  lawfully  exact  tuition  fees  as  a  condition  of  ad- 
mitting appellant's  son  to  its  school,  still  it  could  not  properly  send 
the  wnt  of  mandamus  to  the  distnct,  ordering  it  to  do  so,  for  the 
writ  might  be  defeated  by  an  unconditional  refusal  of  the  district 
to  admit  him;  or  it  might  admit  him,  and  immediately  thereafter 
•expel  him.  If  the  district  has  no  power  to  charge  tuition  fees  to 
non-resident  scholars,  the  only  mandate  the  court  could  consistently 
send  would  be  that  if  the  district  should,  in  the  exercise  of  its  dis- 
cretion, admit  the  scholar,  it  should  do  so  without  requiring  him 
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to  pay  tuition  fees.  It  is  scarcely  necessary  to  say  that  the  writ  of 
ffiandamus  performs  no  such  oflBce^  and  cannot  properly  be  issued 
in  any  such  case.  The  books  abound  with  cases  which  assert  and 
enforce  the  rule  that  mandamus  will  not  lie  to  control  the  exercise 
of  discretion  or  oflScial  judgment.  High  Eztr.  Bern.,  §§  24,  42, 
and  cases  cited.  iState  t.  Supers  Washington  Co.,  2  Pin.  552;  i!>iai$ 
Y.  Common  Council  of  Waiertown,  9  Wis.  254;  State  y.  Harvey ,  11 
Wis.  33;  State  y.  Doyh,  38  Wis.  92.  For  the  reasons  here  sug- 
gested the  application  for  the  writ  was  properly  denied. 

The  question  whether  the  clause  in  tlie  statute  above  cited, 
which  authorizes  the  district  to  charge  tuition  fees  in  such  cases, 
is  a  Yiolation  of  section  3,  article  X  of  the  Constitution,  which  or- 
dains that  the  district  schools  shall  be  without  charge  for  the  tui- 
tion of  the  children  therein  mentioned,  is  not  and  cannot  properly 
be  here  determined.  We  do  not  reach  it.  The  question  is  inter- 
esting, perhaps  important.  It  was  ably  argued  by  the  learned 
counsel,  but  the  determination  of  it  is  not  essential  to  judgment 
herein,  and  we  leave  it  open  until  a  case  arises  in  which  it  becomes 
necessary  to  determine  it. 

As  to  the  practice  adopted  in  this  case,  it  should  be  said  that, 
instead  of  the  order  to  show  cause  why  a  peremptory  mandamus 
should  not  issue,  the  first  process  should  have  been  an  alternative 
writ  of  mandamus.  It  was  so  held  in  State  y.  Supervisors  of  Dela- 
fields  64  Wis.  218,  where  the  whole  subject  is  fully  discussed  in  the 
opinion  by  Mr.  Justice  Ortok,  and  the  practice  settled. 

By  the  Goubt  —  The  order  of  the  Circuit  Court  is  affirmed. 

Order  affirmed. 
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CUNKTNOHAM  V.  BUTLBB, 
(142  MaM.  47.)      , 

If^unetion  -^  againtt  tuU  in  another  State, 

A  eitiaen  of  Massachasetts,  with  knowledge  that  his  debtor  residing  there  had 
stopped  payment,  and  anticipating  proceedings  in  insolvency,  assigned  his 
claim  to  a  citizen  of  another  Btate,  without  consideration,  and  the  latter, 
before  proceedings  in  insolvency  were  begun  sued  upon  the  claim  in  said 
other  State,  and  attached  property  of  the  debtor  there.  On  a  bill  in  equity 
by  the  assignee  in  insolvency  of  the  debtor,  held,  'that  A.  should  be 
restrained  from  prosecuting  the  action  to  judgment,  if  A.  has  control  of 
the  action.    (See  note,  p,  068.) 

BILL  in  equity,  by  the  assignees  in  insolvency  of  the  estate  of 
Daniel  C.  Bird,  to  restrain  the  prosecution  of  two  actions  at 
law  against  him.  Case  reserved  for  full  court.  The  facts  appear 
in  the  opinion. 

E.  Af.  JoJinson  d  M.  R.  Thomas,  for  plaintifb. 

H.  R.  Bailey,  for  defendants. 

Deyens,  J.    The  case  as  disclosed  by  the  facts  agreed  and  by 
the  additional  evidence  submitted,   is  in  substance  as  follows: 
Daniel  C.  Bird,  a  citizen  and  resident  of  Massachusetts,  was  in 
Vol.  LVI  —  83 
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embarrassed  circumstances^  and  indebted  to  the  defendants,  also 
citizens  and  residents  of  Massachusetts.  After  the  suspension  of 
payment  by  Bird,  the  defendants  were  informed  by  him,  on  the 
night  of  March  4  and  5,  1885,  that  a  balance  was  due  him  from 
Aaron  Clafiin  and  Company  of  New  York.  On  March  6,  the  de- 
fendants executed  an  assignment  to  one  Fayerweather,  a  resident 
of  New  York,  of  their  claims  against  Bird,  which  assignment  was 
made  without  consideration  and  without  previous  communication. 
On  March  11  and  25,  1885,  two  actions  were  commenced  in  New 
York  in  the  name  of  Fayerweather  on  these  claims  against  Bird 
as  defendant,  Claflin  and  Company  being  summoned  as  garnishees. 
Itetween  March  13  and  May  20,  there  were  various  meetings  of 
Birds'  creditors;  and  a  proposition  on  his  part  for  a  composition 
under  the  statute  of  1884,  chap.  236,  was  filed  by  Bird,  the  notice 
u|)on  which  was  returnable  on  May  4.  On  May  20,  1885,  this  pro- 
posal was  withdrawn,  regular  proceedings  in  insolvency  were  con- 
tinued therein,  and  on  June  1,  1885,  the  plaintifb  were  duly  ap- 
lK)inted  assignees  of  Bird  in  insolvency.  No  judgment  has,  so  far 
as  appears,  been  obtained  in  New  York  on  the  claims  sued  by  Fayer- 
weather. 

Without  stating  in  detail  the  evidence,  it  is  fairly  proved  that 
the  defendants,  with  full  knowledge  that  Bird  was  insolvent,  antici- 
pating that  there  might  be  proceedings  in  insolvency  in  this  State, 
and  intending  to  secure  to  themselves,  to  the  exclusion  of  other 
creditors,  the  avails  of  the  debt  owing  to  Bird  by  Claflin  and  Com- 
pany,  made  the  transfer  of  their  claims  to  Fayerweather;  and  that 
the  suits  in  New  York  now  carried  on  in  his  name  are  subject  to 
their  control  and  conduct  for  their  benefit.  The  attachments  made 
in  New  York  by  process  of  garnishment  are  to  be  treated,  sc  far  as 
the  defendants  are  concerned,  as  made  by  them. 

In  Dehon  v.  Foster,  4  Allen,  545,  it  was  held  that  this  court  had 
jurisdiction  in  equity,  upon  a  proper  case  made  to  enjoin  a  citizen 
of  this  Commonwealth  from  availing  himself  of  an  attachment  of 
personal  property  in  another  State,  in  an  action  against  a  debtor 
who  was  insolvent  under  the  laws  of  this  Commonwealth,  and 
thus  preventing  the  same  from  coming  to  the  hands  of  the 
assignee;  and  that  it  was  no  objection  that  the  action  was  com- 
menced before  the  institution  of  proceedings  in  insolyency,  if  this 
was  done  with  a  knowledge  that  such  proceedings  were  about  to  be 
instituted  and  with  a  view  to  obtain  a  preference.    In  the  same 
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case,  7  Allen,  57,  it  was  held  that  the  equitable  right  of  the  assign- 
ees was  paramoanty  unless  some  valid  claim  or  lien  existed  on  the 
funds,  which  under  the  laws  of  the  foreign  State  would  divert  them 
from  the  assignees  if  the  defendants  were  compelled  to  abandon  the 
attachment  of  them  in  the  courts  of  that  State. 

If  it  be  held  that  the  facts  in  the  case  at  bar  are  as  we  find  them 
to  be,  the  argument  of  the  defendants  is  principally  directed  to 
showing  that  the  case  of  DeJion  v.  Foster,  was  erroneously  decided; 
and  that  it  should  now  be  reconsidered  and  overruled.  They  con- 
tend that  the  provision  of  the  Constitution  of  the  United  States, 
art.  4,  §  1,  which  enacts  that  **  full  faith  and  credit  shall  be  given 
in  each  State  to  the  public  acts,  records  and  judicial  proceedings 
of  every  other  State,''  was  not  therein  sufficiently  considered;  and 
that  as  the  attachment  proceedings  in  New  York  in  the  case  at  bar 
are  judicial  proceedings  by  a  court  of  competent  jurisdiction,  the 
plaintiffs  are  not  entitled  to  relief,  as  the  courts  in  that  State  are 
entitled  to  decide  to  whom  the  property  found  therein  belongs. 
They  especially  xely  upon  the  cases  of  Oreen  v.  Van  Buskirhy  5 
Wall.  307,  and  7  Wall.  139;  Warner  v.  Jaffray,  96  N.  Y.  248;  s. 
c,  48  Am.  Bep.  616;  and  Lawrence  v.  BatcAeller,  131  Mass.  504, 
all  of  which  have  been  decided  since  Deihon  v.  Foster. 

The  case  of  Oreen  v.  Van  Buskirk  may  be  briefly  stated  as  fol- 
lows: A.,  B.  and  C.  were  residents  and  citizens  of  New  York. 
A.  being  indebted  to  both  B.  and  C,  mortgaged  certain  personal 
chattels  then  in  Illinois  to  B.  Before  the  mortgage  could  be 
recorded  in  Illinois,  or  the  property  delivered  there,  one  of  which 
acts  is  essential  by  the  laws  of  Illinois  to  the  validity  of  the  mort- 
gage, as  against  third  parties,  although  not  by  the  laws  of  New 
York,  G.  took  an  attachment  out  from  one  of  the  courts  of  Illinois, 
a  proceeding  in  rem,  and  under  the  laws  of  that  State,  in  due  form 
levied  on  and  sold  the  property.  B.  did  not  make  himself  a  party 
to  this  suit  in  attachment,  although  he  had  notice  of  it,  and  by  the 
law  of  Illinois,  a  right  to  make  defense  to  it;  but  after  its  termina- 
tion, brought  suit  in  New  York  against  C.  for  taking  and  convert- 
ing the  chattels.  C.  pleaded  in  bar  the  proceedings  in  attachment 
and  the  judgment  obtained  in  Illinois.  It  was  held  in  the  Supreme 
Court  of  the  United  States,  reversing  the  decision  of  the  Supreme 
Court  of  New  York,  that  in  order  that  the  *'full  faith  and  credit  '* 
required  by  the  Constitution  should  be  given  to  the  judicial  pro- 
ceedings in  the  State  of  Illinois,  the  judgment  of  the  court  there. 
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that  the  personal  property  there  sitaate  was  subject  to  this  prooess 
of  attachment,  and  that  the  proceeding  in  attachment  took  pre- 
cedence of  the  prior  unrecorded  mortgage  from  A.,  was  binding 
elsewhere;  that  as  the  effect  of  the  attachment,  judgment,  levy  and 
sale  was  to  protect  C,  if  sued  in  Illinois  for  the  property  thns 
acquired,  it  would  protect  him  when  sued  in  the  court  of  another 
State  for  the  same  transaction,  if  ho  justified  in  the  same  manner; 
that  the  fiction  of  law,  that  the  domicile  of  the  owner  draws  to  it 
his  personal  estate,  yields  whenever,  for  the  purposes  of  justice, 
the  actual  situs  of  property  should  be  examined  into;  that  a  title 
acquired  under  the  attachment  laws  of  a  State,  and  held  valid 
there,  would  be  held  valid  in  another  State,  even  if  all  parties 
interested  in  the  controversy  were  citizens  of  such  other  State;  and 
that  thus  as  an  attachment  of  personal  property  in  Illinois  would 
take  precedence  of  an  unrecorded  mortgage  executed  in  another 
State  where  record  was  not  necessary,  it  would  do  so  though  the 
owner  of  the  chattels,  the  attaching  creditor,  and  the  mortgage 
creditor  were  all  residents  of  such  other  State. 

But  the  case  of  Dehon  v.  Foster  recognizes  the  law  to  be  as  held 
by  the  Supreme  Gourt.of  the  United  States  in  Oreen  v.  Van  Bus- 
kirk.  **  The  case,"  says  Chief  Justice  Bigblow,  "  proceeds  on 
the  ground  that  the  defendants,  if  allowed  to  proceed  with  their 
action,  will  perfect  the  lien  which  is  now  inchoate  under  their 
attachment,  and  will  thereby  establish  a  valid  title  to  the  property 
of  the  insolvent  debtors  under  the  laws  of  Pennsylvania."  Holding 
this  to  be  the  law,  it  was  decided  that  the  act  of  the  defendants,  in 
causing  the  property  of  the  insolvent  debtors  to  be  attached  in  a 
foreign  jurisdiction,  tends  directly  to  defeat  the  operation  of  the 
insolvent  law  in  its  most  essential  features,  to  prevent  a  portion  of 
the  property  of  the  debtors  from  coming  to  the  assignees  to  be 
equally  distributed  among  their  creditors,  and  to  obtain  a  prefer- 
ence for  themselves;  that  the  defendants,  being  citizens  of  this 
State,  were  bound  by  its  laws,  and  could  not  be  permitted  to  do 
any  acts  to  evade  or  counteract  their  operation,  the  effect  of  which 
would  be  to  deprive  other  citizens  of  rights  which  those  laws  were 
intended  to  secure. 

The  case  of  Lawrence  v.  BatcIteUer^  uhi  supra^  clearly  recognizes 
the  ground  above  stated  as  that  upon  which  Dehon  v.  Foster  pro- 
ceeds, and  in  no  way  controverts  it.  That  was  a  case  in  which  the 
attaching  creditor,  who  was  a  resident  in  this  State,  had  proceeded 
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to  judgment  in  a  foreign  State  after  proceedings  in  insolvency 
here,  and  had  actually  collected  the  amount,  by  virtue  of  his 
attachment,  from  funds  in  the  hands  of  a  trustee  of  the  debtor. 
He  was  sued  in  this  State  for  the  amount  he  had  thus  collected  by 
the  assignee  in  insolvency.  It  was  said,  referring  to  the  case  of 
Dehon  v.  Foster:  **  Because  it  was  beyond  the  power  of  the  court 
to  call  in  question  the  validity  of  this  lien  acquired  under  the  laws 
of  another  State,  it  proceeded  to  enjoin  the  defendants  over  whom 
the  court  had  jurisdiction  from  enforcing  in  another  State  their 
legal  rights."  It  was  further  held  that  the  defendant  having  been 
permitted  without  interference  to  proceed  to  judgment,  an  action 
at  law  for  the  value  of  the  property  obtained  would  not  lie  against 
him  by  the  assignee,  as  there  were  many  rights  in  equity  which 
courts  of  law  did  not  recognize  at  all,  for  which  reason  defendants 
in  equity  we  often  enjoined  from  prosecuting  actions  at  law. 

The  case  of  Warner  v.  Jaffray^  uhi  supra,  was  as  follows:  A 
general  assignment  for  the  benefit  of  creditors  had  been  made 
under  the  general  assignment  act  of  Now  York  (Laws  of  1877)  on 
March  1,  1881.  It  was  not  recorded  in  Pennsylvania  until  March 
18,  where  it  could  only  become  operative  by  record  so  as  to  afFect  any 
bona  fide  purchaser,  creditor,  etc.  Previously  to  the  18th,  the 
defendant  had  brought  suit  in  Pennsylvania,  and  attached  property 
there.  He  was  himself  a  citizen  of  New  York,  as  were  the  debtor 
and  his  assignee.  It  was  held,  in  a  proceeding  brought  against  the 
creditor  in  New  York,  that  the  lien  he  had  acquired  in  Pennsyl- 
vania was  saved  from  the  operation  of  the  assignment;  that  he  had 
the  same  right  to  enforce  payment  of  his  claim  out  of  the  debtor's 
property  that  a  resident  creditor  in  Pennsylvania  had;  and  that  he 
would  not,  by  any  order,  be  restrained  from  pursuing  it.  But  in 
Warner  v.  Jaffray  the  assignment  was  of  an  entirely  different 
nature  from  that  made  in  proceedings  in  insolvency,  such  as  is 
found  in  the  case  at  bar.  The  property  of  the  debtor  was  not 
taken  for  distribution  by  the  law,  but  by  his  own  voluntary  act. 
The  assignment  did  not  operate  on  the  claims  of  the  creditors,  or 
place  them  under  any  obligations  to  join  in  it.  They  wer&entirely 
free  to  act,  could  refuse  to  have  any  thing  to  do  with  it,  could 
retain  their  claims,  and  force  them  afterward  against  the  debtor,  or 
immediately  against  any  property  not  covered  by  the  assignment. 
The  assignee  was  a  trustee  only  to  the  extent  that  the  creditors 
chose  to  accept  him  as  such.     As  he  violated  no  rights  of  other 
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creditors  in  pursuing  any  property  not  covered  by  the  assignmenty 
and  was  bound  in  no  way  thereby,  he  could  not  properly  haye  been 
restrained  from  seeking  his  remedy  wherever  there  was  attachable 
property  which  the  assignment  did  not  reach. 

The  cases  relied  on  by  the  defendants  cannot  therefore  be 
deemed  to  diminish  the  authority  of  Dehon  y.  Foster.  Nor  can  we 
see  that  there  is  injustice  in  holding,  that  in  a  State  which  has 
enacted  a  system  for  an  equal  distribution  of  the  assets  of  an  insol- 
yent  among  his  creditors,  residents  of  that  State,  who  are  bound 
by  the  decree  establishing  the  insolyency,  should  be  restrained 
from  seeking  in  other  States  assets  which  otherwise  might  reason- 
ably be  expected  to  come  to  his  assignee. 

While  the  claims  of  the  residents  of  another  State  to  property 
there  situate  n^ght  not  be  set  aside  or  compelled  to  yield  in  such 
State  to  those  of  such  assignee,  yet  it  could  properly  be  held  that 
where  the  pursuing  creditors  were  not  citizens  of  the  State  whose 
process  was  invoked,  the  courts  thereof  would  not  sustain  their 
claim  in  preference  to  that  of  an  assignee  obtaining  title  under  the 
laws  of  another  State,  certainly  not  if  such  title  was  previously 
acquired.  Bur  lock  v.  Taylor,  16  Pick.  335;  Benthy  v.  Whittemore, 
4  C.  E.  Green,  462;  Sanderson  v.  Bradford,  10  N.  H.  260. 

It  has  been  decided  in  Pennsylvania,  that  while  the  claims  of  a 
receiver  of  a  corporation,  appointed  by  the  courts  of  another  State, 
to  property  there  situate,  could  not  be  recognized  when  they  came 
in  conflict  with  those  of  residents  of  Pennsylvania,  yet  that  where 
a  receiver  of  a  corporation  had  been  appointed  by  a  court  of  com- 
petent jurisdiction  in  another  State,  a  creditor  who  resides  in  that 
State,  and  is  bound  by  the  decree  of  the  court  appointing  this 
receiver,  cannot  in  attachment  execution  recover  assets  of  the 
corporation  which  the  receiver  claims.  Bagby  v.  Atlantic,  etc. 
Railroad,  86  Penn.  St.  291. 

In  the  case  at  bar,  it  is  true  that  the  defendants  had  made  thdr 
attachment  through  Fayerweather  in  New  York  before  there  had 
been  an  assignment  in  insolvency  in  this  State  actually  executed, 
but  this,  was  done  with  full  knowledge  on  their  part  that  the 
debtor  Bird  was  embarrassed  and  had  suspended  payment,  and 
necessarily  with  intent  to  avoid  the  effect  of  the  assignment  so  far 
as  the  property  attached  was  concerned.  As  residents  of  this  State, 
they  cannot  be  allowed  to  this  extent  to  defeat  the  operation  of 
the  assignment,  and  thus  to  obtain  a  preference  over  other  creditors 
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resident  here.  They  are  within  the  limits  of  the  jarisdiction  of 
this  coarty  and  amenable  to  its  process,  and  should  be  enjoined 
from  prosecuting  a  suit,  the  effect  of  which,  if  successful,  will  be 
to  work  a  wrong  and  injury  to  other  residents  of  the  State. 

Injunction  accordingly. 

Note  bt  the  Rkportbr— See  Keyer  ▼.  Biee,  4!7  Md.  208;  s.  c,  28  Am. 
Bep.  448;  Harru  v.  PuUman,  84  HI.  20;  s.  c,  25  Am.  Bep.  416*  Pickett  v. 
I^tuon,  45  Ark.  177;  s.  c,  65  Am.  Rep.  545. 

Mr.  High  (1  Injn.,  §  106),  says:  *'  While  in  this  ooontiythe  aid  of  a  court  of 
equitj  is  rarelj,  if  ever,  invoked  to  restrain  proceedings  in  the  courts  of  foreign 
nations,  yei  the  same  principles  are  held  applicable  to  the  case  of  enjoining  citi- 
sens  of  one  State  from  proceedings  at  law  in  the  courts  of  a  sister  State.  And 
while  there  is  a  lack  of  uniformity,  amounting  even  to  a  conflict  of  authority,  in 
the  decided  cases,  the  English  rule  seems  to  have  the  support  of  the  clear  weight 
of  authority,  and  the  courts  of  one  State  in  a  proper  case  enjoin  person^ 
within  their  jurisdiction  from  instituting  proceedings  in  other  States,  or  from 
further  proceedings  in  actions  already  begun.  As  we  have  seen  in  a  preceding 
section,  a  distinction  is  drawn  between  a  court  of  equity  interfering  with  the 
action  of  the  courts  of  a  foreign  State,  and  restraining  persons  within  its  own 
jurisdiction  from  using  foreign  tribunals  as  Instruments  of  wrong  and  oppres- 
8k>n.  While,  therefore,  the  court  will  assume  no  control  over  the  course  of 
the  proceedings  in  the  foreign  tribunal,  it  may  and  will  interfere  to  prevent 
those  who  are  amenable  to  its  own  process  from  instituting  or  carrying  on  suits 
in  other  States  which  will  result  in  injury  and  fraud." 

In  Vail  V.  Knapp,  40  Barb.  290.  proceedings  in  Vermont  to  foreclose  a  chattel 
nwrtgage,  owned  by  residents  of  New  York,  on  railroad  property  were  re- 
strained until  the  determination  of  an  action  in  Vermont,  the  property  being 
essential  to  the  operation  of  the  road,  and  the  mortgage  not  being  valid  as 
against  creditors  in  Vermont  because  unaccompanied  by  actual  possession. 
The  court  said,  "  extreme  delicacy  should  not  deter  the  court  from  controlling 
the  conduct  of  a  party  within  its  jurisdiction  to  prevent  fraud  or  oppression. 
No  rule  of  comity  forbids  it.  *  *  *  We  command  our  own  citizens,  not 
the  court  or  parties  residing  in  Vermont." 

In  Oreat  FaUa  Manttfacturing  Co.  v.  Wortt&r,  28  N.  H.  470,  the  court  said: 
"  It  would  be  a  great  defect  in  the  administration  of  the  law,  if  the  mere  fact 
that  the  property  was  out  of  the  State  could  deprive  the  court  of  the  power  to 
act  As  much  injustice  may  be  perpetrated  in  a  given  case,  against  th» 
citizens  of  this  State,  by  going  out  of  the  jurisdiction  and  committing  a  wrongs 
as  by  staying  here  and  doing  it." 

In  Vermont  d  Canada  B.  Co.  v.  Vermont  Cent.  B.  Co.,  46  Vt.  702,  the 
court  said:  "The  right  of  a  court  of  equity  to  restrain  parties  resident  in 
England  from  the  prosecution  of  suits  in  foreign  countries,  was  recognized 
more  than  two  hundred  years  ago,  by  the  highest  judicial  tribunal  of  that  coun- 
try, and  is  as  well  established  there  as  any  other  principle  of  equity  law. 
Toller  V.  Carteret,  2  Vem.  494;  Petm  v.  Lord  BaUimore,  1  Ves.  Sen.  444; 
WharUm  v.  May,  5  Ves/  71;  Buefiby  v.  Munday,  5  Mad.  297;  Lord  Portarling^ 
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ton  y.  Soulby,  2  M.  &  E.  104;  MacLcvren  ▼.  Stainton,  15  L.  &  Eq.  500;  Bean- 
champ  r.  JIfarquit  ofSurUley,  1  R.  &  M.  259.  The  right  is  not  groimded  upoD 
the  pretension  to  the  exercise  of  jadidal  and  administratiye  rights  abroad,  bat 
upon  the  fact  of  the  party  upon  whom  the  order  is  made  being  within  the 
jurisdiction  of  the  court  And  while  the  courts  of  one  countiy  have  no  author- 
ity to  exercise  any  control  over  the  courts  of  another  country,  they  have 
authority,  where  the  parties  are  resident  within  their  jurisdiction,  to  act  in 
permmam  upon  them,  and  direct  them  by  injunction  to  proceed  no  further. 
This  is  the  rule  in  the  United  States  courts:  14  How.  228;  and  in  most,  if  not 
all  the  States ;  2  Story  Eq.  Jur.,  g  899,  and  note;  High  Injn.,  §  60,  and  note; 
Dehon  ▼.  FoHer,  4  Allen,  541;  Oreai  FaXU  Manvf,  Co.  v.  Worker,  23  N.  H. 
462;  and  is  recognized  in  our  own  State,  in  Bank  ofBeUo%c§  FalU  ▼.  BtUland 
A  Burlington  R.  Co.,  28  Vt.  470."  In  this  case,  the  petitioner  was  the  receiver 
and  manager,  under  appointment  of  the  court,  of  the  Vermont  Central  and 
the  Vermont  &  Canada  railroads.  In  the  course  of  business,  large  amonntE 
due  the  petitioner  from  the  earnings  of  these  roads,  accumulated  in  the  hands 
of  corporations  and  parties  in  other  States.  The  Vermont  &  Canada  Bailroad 
Company  brought  suit  in  the  Superior  Court  at  Boston,  Massachusetts,  against 
the  trustees  of  the  Vermont  Central  Railroad  Company  under  a  certain  mort- 
gage, and  summoned  also  a  trustee  of  the  defendants,  the  corporations  and 
parties  holding  said  sums  of  money,  for  the  purpose  of  locking  up  said  funds 
in  the  hands  of  the  trustees,  who  were  in  doubt  whether  they  could  safely  pay 
the  balances  to  the  petitioner.  The  petitioner  prayed  for  an  order  enjoining  the 
Vermont  &  Canada  Railroad  Company  from  prosecuting  said  suit,  and  to  release 
its  attachment  of  the  funds.    The  relief  prayed  was  granted. 

In  Snook  ▼.  8net€6r,  25  Ohio  St.  516,  the  court  said:  "  The  remaining  quee- 
tion  to  be  determined  is:  Have  the  courts  of  this  State  authority,  upon  the 
petition  of  a  resident  who  is  the  head  of  a  family,  by  injunction,  to  restrain  a 
citiaen  of  the  county  in  which  the  action  is  commenced  from  proceeding  in 
another  State  to  attach  the  earnings  of  such  head  of  a  family,  with  a  view  to 
evade  the  exemption  laws  of  this  State,  and  to  prevent  such  head  of  a  family 
from  availing  himself  of  the  benefit  of  such  laws  ? 

"  The  authority  of  the  courts  in  a  such  a  case  to  restrain  a  citisen  from  thus 
proceeding  for  the  purpose  named,  is,  in  our  opinion,  dear  and  indispatable. 

In  exerciring  this  authority,  courts  proceed,  not  upon  any  claim  of  right  to 
control  or  stay  proceedings  in  the  courts  of  another  State  or  country,  but  upon 
the  ground  that  the  person  on  whom  the  restraining  order  Is  made  resides 
within  the  jurisdiction  and  is  in  the  power  of  the  court  issuing  it.  The  order 
operates  upon  the  person  of  the  party,  and  directs  him  to  proceed  no  further 
in  the  action,  and  not  upon  the  court  of  the  foreign  State  or  country  in  which 
the  action  is  pending.  On  this  subject,  Mr.  Justice  Story,  in  his  Commentaries 
on  Equity  Jurisprudence,  section  899,  says:  '  Although  the  courts  of  one 
country  have  no  authority  to  stay  proceedings  in  the  courts  of  another,  they 
have  an  undoubted  authority  to  control  all  persons  and  things  within  their 
territorial  limits.  When,  therefore,  both  parties  to  a  suit  in  a  foreign  country 
are  resident  within  the  territorial  limits  of  another  country,  the  courts  of  equity 
in  the  latter  may  act  in  personam  upon  those  parties,  and  direct  them,  by 
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injanction,  to  proceed  no  farther  in  each  suit.'  In  such  a  cafle.  these  courts 
act  upon  acknowledged  principles  of  public  law  in  regard  to  jurisdiction. 
They  do  not  pretend  to  direct  or  control  the  foreign  court,  but,  without  regard 
to  the  situation  of  the  subject-matter  of  dispute,  they  consider  the  equities 
between  the  parties  and  decree  in  personam  according  to  those  equities,  and 
enforce  obedience  to  their  decrees  in  personam"  Engel  v.  Scheureman,  40 
Oa.  206;  Dehon  ▼.  Foster,  4  Allen,  645;  Vaii  ▼.  Knapp,  49  Barb.  290;  Baltimore 
dk  Ohio  R.  Co.  T.  May,  25  Ohio  St.  347.  Regarding  these  principles  as  decisive 
of  the  questions  presented  for  determination  in  this  case,  the  motion  must  be 
overruled." 

In  Mead  ▼.  MerriU,  2  Paige,  402,  the  chancellor  held  that  while  a  court  of 
equity  might  restrain  the  commencement  of  a  suit  in  another  suit,  he  would 
not  exercise  the  power,  by  process  of  injunction,  of  restraining  proceedings 
which  have  been  previously  commenced  in  the  courts  of  another  State.  "  Not 
only  comity,  but  public  policy  forbids  the  exercise  of  such  a  power.  If  this 
court  should  sustain  an  injunction  bill  to  restrain  proceedings  previously 
commenced  in  a  sister  State,  the  court  of  that  State  might  retaliate  upon  the 
complainant,  who  was  defendant  in  the  suit  there,  and  by  process  of  attach- 
ment might  compel  him  to  relinquish  the  suit  subsequently  commenced  here. 
By  this  course  of  proceedings,  the  courts  of  different  States  would  indirectly 
be  brought  into  collision  with  each  other  in  regard  to  jurisdiction  ;  and  the 
rights  of  suits  might  bo  lost  sight  of  in  a  useless  struggle  for  what  might  be  con- 
sidered the  legitimate  powers  and  rights  of  courts. "  This  language  was  quoted 
and  the  reasoning  was  adopted  and  followed  in  OarroU  v.  Farmers  and  Meek, 
Bk.,  Harrington  (Mich.),  197.  The  same  doctrine  was  declared  in  WtUiams  v. 
AyrauU,  81  Barb.  864,  and  followed  in  Hams  v.  PuUman,  84  111.  20 ;  8.  c,  25 
Am.  Bep.  416. 

In  Wilson  v.  Joseph,  107  Ind.  490,  it  was  held  that  injunction  will  lie  to 
restrain  a  resident  of  Indiana  from  prosecuting  an  attachment  proceeding 
against  another  resident,  in  the  courts  of  another  State,  in  violation  of  a  stat- 
ute, which  makes  it  an  offense  to  send  a  claim  against  a  debtor  out  of  the  State 
for  collection,  in  order  to  evade  the  exemption  laws.  The  court  said  :  "  It  Is  a 
familiar  principle  in  equity  jurisprudence,  that  decrees  in  equity  operate  only 
on  the  person,  and  that  suits  will  be  entertained  although  the  subject  of  the 
suit  is  situated  in  another  State.  Mr.  Pomeroy  thus  states  the  general  princi- 
ple :  '  Where  the  subject-matter  is  situated  within  another  State  or  country, 
but  the  parties  are  within  the  jurisdiction  of  the  court,  any  suit  may  be  main- 
tained and  remedy  granted  which  directly  affect  and  operate  upon  the  person 
of  th^  defendant  and  not  upon  the  subject-matter,  although  the  subject-matter 
is  referred  to  in  the  decree,  and  the  defendant  is  ordered  to  do  or  to  refrain 
from  certain  acts  toward  it,  and  it  is  thus  ultimately  but  indirectly  affected  by 
the  relief  granted.  As  examples  of  this  rule,  suits  for  specific  performance  of 
contracts,  for  the  enforcement  of  express  or  implied  trusts,  for  relief  on  the 
ground  of  fraud,  actual  or  constructive,  for  the  final  accounting  and  settle- 
ment of  a  partnership,  and  the  like,  may  be  brought  in  any  State  where  juris- 
diction  of  defendant's  person  is  obtained,  although  the  land  or  other  subject- 
matter  is  situated  in  another  State  or  even  in  a  forei«ni  country.'    8  Pom.  Eq. 
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Jar.,  g  1818.  Jadge  Story  lays  down  a  like  doctrine.  Story  Eq.  Jar., 
g  899.  '  Oar  own  coart  has  reoognisEod  and  enforced  this  eqaitable  principle, 
as,  indeed,  all  the  courts  have  done,  without  any  material  diversity  of  opinion.' 
JBetheli  ▼.  Bethell,  92  Ind.  818.  The  prindple  asserted  by  these  authorities 
sapplies  the  initial  proposition  for  our  decision,  and  the  only  possible  donbt 
that  can  arise  is  whether  it  applies  to  such  a  case  as  the  present.  The  author- 
ities do  apply  it  to  such  cases,  and  in  our  judgment  they  proceed  on  sound  and 
satisfactory  reasoning.  In  Snook  t.  Sneta&r,  25  Ohio  St.  616,  the  question  was 
presented,  as  it  is  here,  and  it  was  held  that  an  injunction  would  lie.  The  same 
view  of  the  law  was  asserted  in  Dehon  r.  Fo^er,  4  Allen,  $i5,  where  it  was 
said  :  '  An  act  which  is  unlawful  and  contraiy  to  equity  gains  no  sanction  or 
validity  by  the  mere  form  or  manner  in  which  it  is  done.  It  is  none  the  less 
a  violation  of  our  laws,  because  it  is  effected  through  the  instrumentality  of  a 
process  which  Ib  lawful  in  a  foreign  tribunal.  By  interposing  to  prevent  it, 
we  do  not  interfere  with  the  jurisdiction  of  courts  in  other  States,  or  control  the 
operation  of  foreign  laws.  We  only  assert  and  enforce  our  own  authority  over 
persons  within  our  jurisdiction,  to  prevent  them  from  making  use  of  means 
by  which  they  seek  to  countervail  and  escape  the  operation  of  our  own  laws, 
in  derogation  of  the  rights  and  to  the  wrong  and  injury  of  our  own  citixens/ 
In  the  recent  case  of  Cunningham  v.  Butler,  143  Mass.,  the  general  prindple 
which  rules  here  is  strongly  asserted  and  rigidly  enforced.  The  question  came 
before  the  court  in  JEngel  v.  Seheu&rman,  40  Ga.  206 ;  8.  c,  2  Am.  Rep.  578, 
in  the  same  form  as  it  comes  before  us,  and  it  was  held  that  an  injunctioQ 
would  lie.  What  we  have  said  of  the  case  just  mentioned  applies  to  Keyser  v. 
liiee,  47  Md.  208  ;  s.  c,  28  Am.  Bep.  448,  where  the  precise  question  was  ad- 
judicated. The  Supreme  Court  of  Kansas,  in  two  recent  cases,  adopts  sub- 
stantially the  same  views  as  those  asserted  in  the  cases  to  which  we  have 
referred.  Zimmerman  v.  Franke,  84  Eans.  650  ;  Mieeouri  Pacific  By,  Co.  v. 
JfaZ%,  84  Eans.  125." 

In  Zimmerman  v.  Franke,  84  Eans.  650,  the  court  said  :  "  And  although 
the  question  has  not  yet  been  settled  by  any  decision  of  this  court,  yet  we  think 
it  is  equally  good  law  that  where  a  citizen  of  this  State  attempts  by  a  proceed- 
ing in  attachment  or  garnishment  in  another  State  to  subject  to  the  payment 
of  his  claim  the  personal  earnings  of  another  citizen  of  this  State,  which  per- 
sonal earnings  are  by  the  laws  of  this  State  exempt  from  being  so  applied, 
such  first-mentioned  citizen  may  be  enjoined  by  an  action  in  this  State  from 
further  prosecuting  his  proceedings  in  attachment  or  garnishment  in  the  other 
State.  Snook  v.  Snetzer,  25  Ohio  St.  516.  With  regard  to  the  powers  of  courts 
of  equity  in  general  to  control  the  actions  of  persons  within  its  own  jurisdiction 
with  reference  to  matters  beyond  its  jurisdiction,  see  1  High  on  Inj.,  g  106, 
and  cases  there  cited. 

In  Dinsmore  v.  NeresMmer,  82  Hun,  204,  an  action  brought  by  a  readent 
of  New  York,  in  the  Supreme  Court  of  the  District  of  Columbia,  against  an 
express  company,  to  recover  the  value  of  property  lost  in  transportation,  was 
restrained  l>ecause  it  was  evident  that  the  action  was  brought  there  to  avoid 
the  effect  of  the  law  as  laid  down  by  the  New  York  Court  of  Appeals,  and  take 
Advantage  of  that  prevailing  in  the  District,  on  the  question  of  a  carrier's  right 
to  limit  his  liability. 
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TFW — truit  —  chariiy  —  perpetxUty, 

A  deyise  in  a  will  of  cortain  property  of  the  testator  to  two  persons  named^ 
"  their  heirs  and  assigns  forever,  and  to  the  sarvivor  of  them  and  his  heirs 
forever,  in  trust,  to  sell,  dispoae  of,  invest,  and  manage  the  same,  and  ap- 
propriate such  part  of  the  principal  and  interest  as  thej  may  deem  best,  for 
the  aid  and  support  of  those  of  my  children  and  their  descendants  who  may 
be  destitute,  and  in  the  opinion  of  said  trustees  need  such  aid,"  is  invalid.* 


B 


ILL  to  have  a  trust  created  by  will  declared  Yoid.     Demurrer^ 
Case  reserved. 


(7.  H.  Hill  (6  L.  8.  Daubney,  for  defendants. 

R>  M.  Morse,  Jr.,  di  H.  Dunham,  for  plaintiff. 

DeyikS;  J.  The  gift  in  the  residuary  clause  of  the  will  to 
'^  Samuel  Leods  and  Josiah  Dunham^  Jr.,  their  heirs  and  assigns 
forever,  and  to  the  survivor  of  them  and  his  heirs  forever,  in  trust, 
to  sell,  dispose  of,  invest,  and  manage  the  same,  and  appropriate 
such  part  of  the  principal  and  interest  as  they  may  deem  best,  for 
the  aid  and  support  of  those  of  my  children  and  their  descendants 
who  may  be  destitute,  and  in  the  opinion  of  said  trustees  need  such 
aid,''  will  not  admit  of  being  construed  as  a  gift  to  the  testator's 
children  and  their  descendants  who  might  be  living  at  the  time  of 
the  testator's  decease,  or  that  of  the  last  of  his  children.  The 
language  used,  as  well  as  the  declared  purpose,  shows  that  it  is  a 
gift  in  trust  for  the  benefit  of  those  descendants  of  the  testator  who 
should  thereafter,  through  an  indefinite  period  of  time,  become 
destitute  and  in  need  of  aid  and  support.  The  words  import  that 
the  bequest  is  ultimately  to  be  administered  by  others  than  the 
trustees  named,  and  that  the  testator  has  not  sought  to  repose  a 
special  confidence  in  them  exclusively,  but  to  establish  a  permanent 
trust  for  which  trustees  are  ultimately  to  be  appointed  according 
to  the  ordinary  rules  of  courts  of  equity.  That  such  a  gift  is  too 
remote,  as  tending  to  create  a  perpetuity  when  it  is  to  be  held  for 
the  benefit  of  those  who  may  not  have  been  living  at  the  time  of 

•  See  Beardsley  v.  Selectmen  of  BruigepoTt  (53  Conn.  489),  55  Am.  Rep.  152. 
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the  testator's  death,  or  that  of  his  children,  and  who  may  not  come 
into  being  until  many  years  thereafter,  cannot  be  controverted, 
unless  it  can  be  sustained  as  a  public  charity.  Nightingale  y.  Bur- 
rdly  15  Pick.  104;  Brattle  Square  Cliurch  v.  Grant,  3  Gray,  142; 
s.  c,  63  Am.  Dec.  725;  Sears  y.  Russell,  8  Gray,  86;  Thomdike  v. 
Loring^  15  Gray,  301.  The  attorney-general  has  therefore  been 
made  a  party  to  this  bill,  as  well  as  all  the  descendants  of  the  testa- 
tor.    Jackson  v.  Phillips,  14  Allen,  539. 

A  public  or  charitable  trust  may  be  indefinite  in  duration,  and 
its  general  object  or  purpose,  as  indicated,  being  charitable,  the 
application  and  selection  of  the  particular  objects  or  indiTiduak 
who  are  to  receive  its  benefits  may  be  confided  to  those  who  are  its 
trustees.  That  a  gift  should  have  this  character,  there  must  be 
some  benefit  to  be  conferred  upon,  or  duty  to  be  performed  toward, 
either  the  public  at  large,  or  some  part  thereof,  or  an  indefinite 
class  of  persons.  If  a  trust  were  created  for  the  benefit  of  the  poor 
of  a  particular  town  or  parish,  or  of  persons  of  a  specified  class  or 
occupation,  as  seamen,  laborers,  or  mechanics,  it  would  not  be 
doubted  that  it  would  be  good  as  a  charity.  So,  if  a  sum  were 
bequeathed,  the  income  of  which,  from  time  to  time,  or  in  the  dis- 
cretion of  the  trustees,  was  to  be  applied  to  the  relief  of  the  desti- 
tute, by  distribution  of  fuel  or  provisions,  or  in  any  other  similar 
defined  mode,  or  as  the  trustees  might  deem  most  expedient,  the 
gift  could  be  enforced  as  a  public  charity. 

The  gift  in  the  case  at  bar  is  solely  for  the  benefit  of  the  children 
of  the  testator  and  their  descendants.  The  only  public  interest 
there  can  be  in  connection  with  it  is,  that  whereas  there  may  be 
hereafter  certain  destitute  persons,  descendants  of  the  testator, 
who  might  otherwise  become  a  public  charge,  they  will  be  entitled 
to  relief  from  this  fund.  This  legacy,  it  will  be  observed,  is 
readily  distinguishable  from  one  by  which  the  income  of  a  fund 
is  devoted  to  the  poor  of  a  particular  town  or  parish,  preference 
being  given  to  the  descendants  or  the  relations  of  the  testator.  In 
such  a  donation,  there  is  a  public  object,  as  they  are  thus  provided 
for  only  as  a  part  of  the  poor  who  are  to  receive  the  benefit  of  the 
charity,  although  a  preference  is  given  them,  on  account  of  their 
descent  or  relationship,  in  its  distribution. 

There  are  certain  English  cases,  which,  as  the  trustees  contend, 
afford  strong  ground  for  holding  this  legacy  to  be  a  public  charity. 
In  Attorney- General  v.  Bucknall,  2  Atk.  328,  decided  m  1T41,  the 
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point  decided  was,  that  any  person,  though  the  most  remote  in  the 
contemplation  of  the  charity,  might  be  a  relator  in  an  information 
ill  reference  thereto.  The  facts,  as  stated  in  the  case,  do  not  show 
that  any  question  arose  as  to  whether  the  bequest  was  a  public 
charity,  theonly  inquiry  apparently  being  whether  the  relator  was 
one  of  the  poor  relations  who  were  the  objects  of  the  bounty.  In 
White  V.  White,  7  Yes.  423,  decided  in  1802,  it  was  held  that  a 
bequest  to  poor  relations  of  two  families  for  putting  out  their 
children  as  apprentices,  the  duration  of  which  would  have  exceeded 
the  limits  allowed  by  law,  unless  it  was  a  public  charity,  might  be 
executed  by  putting  out  those  who  were  then  ready  as  apprentices. 
There  was  no  discussion  of  the  subject  in  the  opinion  of  the  master 
of  the  rolls.  Sir  William  Gbant.  In  Attarney-Oetieral  v.  Price,  17 
Yes.  371,  decided  in  1810,  there  was  a  direction  to  pay  20Z.  per 
annum  to  the  testator's  poor  kinsmen  in  the  county  of  Brecon, 
which  was  held  good  as  a  charity,  apparently  upon  the  authority  of 
Istuic  T.  DeFriez,  Ambl.  595,  and  on  the  ground  that  it  was  entitled 
to  hare  perpetual  continuance  for  the  benefit  of  a  particular  class 
of  poor.  In  Gittam  y.  Taylor,  L.  B.,  16  Eq.  581;  s.  c.,7  Eng.  Bep. 
595,  it  was  held  that  where  the  testator  gave  the  residue  of  his 
real  and  personal  estate  to  trustees  for  investment  in  their  joint 
names,  and  directed  the  interest  from  time  to  time  to  be  paid  to 
such  lineal  descendants  of  a  person  named,  *'  as  they  might  severally 
need/'  the  gift  was  charitable;  and  that  it  need  not  be  distributed 
to  those  actually  poor,  but  only  to  those  relatively  so;  and  thus  that, 
if  all  the  descendants  except  one  had  20,000{.  a  year,  and  the  latter 
10,0002.  a  year,  he  would  be  entitled.  This  decision  is  treated  with 
but  scant  respect  in  Attorney- Oeneral  v.  Northumberland,  7  Gh.  D. 
745;  8.  0.,  23  Eng.  Bep.  832,  by  Sir  Oeoboe  Jessbl,  M.  B.,  where  it 
is  said  that  such  a  charity  could  only  be  good  in  fayor  of  those 
actually  poor.  In  this  last  case,  the  gift  gave  only  a  preference  to 
the  kindred  of  the  testator  in  the  distribution  of  the  income  of  the 
trust  fund  to  the  poor,  which  was  provided  for  annually. 

These  cases  do  not  fully  sustain  the  position  that  the  legacy  here 
in  question  can  be  upheld  as  a  public  charity.  In  all  of  them, 
there  were  persons  so  situated  as  to  bo  entitled  to  the  benefit  of  the 
charity,  so  that  an  indefinite  accumulation  was  not  to  be  permitted 
in  favor  of  a  class  which  might  never  have  an  existence,  or  might 
not  come  into  existence  within  any  period  of  time  when  its  connec- 
tion with  the  testator  could  be  traced. 
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Bequests  in  fayor  of  poor  relations  also  are  for  a  far  more  exten- 
siye  class  than  descendants.  While  the  failure  of  issue,  and  thus 
the  termination  of  the  line  of  lineal  descent,  is  comparatiTcIy  com- 
mon, the  ancestors  of  every  person  are  indefinitely  numeroas,  and 
there  can  be  no  failure  of  collateral  relations  except  such  as  may 
urise  from  the  impossibility  of  tracing  the  descent  of  testator. 

Without  desiring  to  express  any  opinion  as  to  whether  we  should 
hold  it  to  be  our  duty  to  follow  the  doctrine  of  these  cases,  if  the 
question  presented  by  the  case  at  bar  were  fairly  within  them,  the 
reasons  why  the  gift  of  the  testator  cannot  be  sustained  as  a  public 
charity  appear  to  us  entirely  sufficient. 

It  is  the  policy  of  the  law  to  prevent  indefinite  accumulations  of 
property  for  the  benefit  of  individuals.  The  descendants  of  the 
testator  are  now,  and  have  been  since  his  decease,  in  comfortable 
circumstances.  Not  only  may  a  long  time  elapse  before  any  de» 
scendant  will  exist  who  can  be  termed  a  '^  destitute  "  person,  bat 
such  a  time  may  practically  never  occur,  as  it  may  be  at  so  distant 
a  period  that  descent  cannot  be  traced,  or  the  event  of  the  fiulure 
of  descent,  may  render  it  impossible  that  it  should  ever  occur.  In 
the  expectation  of  the  remote  contingency  that  there  shall  be  a 
descendant  who  is  a  destitute  person,  the  fund  is  to  be  permitted 
to  accumulate,  if  the  will  of  the  testator  is  followed.  If  the  line 
of  descent  from  the  testator  fails,  it  will  have  been  accumulated  for 
his  heirs,  it  may  be  in  a  remote  generation.  There  is  no  general 
public  object  sufficient  to  justify  this  accumulation,  in  the  possible 
advantage  which  the  public  may  obtain  by  having  the  descendants 
of  the  testator  protected  from  beggary,  and  thus  from  becoming  a 
public  charge.  To  establish,  as  a  permanent  charity,  a  provision 
for  a  single  family,  and  thus,  it  may  be  to  permit  an  indefinite 
accumulation  of  property,  which  might  eventually  be  solely  for  the 
benefit  of  the  testator's  heirs,  and  those  who  may  claim  under  them, 
would  be  foreign  to  the  general  principles  of  our  law  on  this  sub- 
ject, and  cannot  be  justified  by  so  slight  a  prospective  public  benefit. 

The  result  is,  that  the  portion  of  the  residuary  clause  of  the  tes- 
tator's will,  which  seeks  to  establish  a  trust  in  two-thirds  of  the 
residue  of  his  estate  for  the  benefit  of  his  children  and  their  de- 
scendants ''who  may  be  destitute,  and  in  the  opinion  of  said  trus- 
tees need  such  aid,"  must  be  decreed  to  be  invalid  and  withoat 
effect. 

Demurrer  overruled. 
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(Itt  Mam.  as.) 

Statute  of  frcmd — Iscue — memorondfum, 

A.  directed  hiis  agent  to  look  for  a  store  for  him,  and  to  negotiate  for  a  lease  of 
it.  The  agent  wrote  a  letter  to  A.,  stating  that  he  had  been  looking  at  B.'s 
store,  containing  a  description  of  the  premises,  naming  the  annual  rent  asked 
for  a  term  of  five  years,  and  inquiring  whether  the  premises  and  amount  of 
rent  were  satisfactory.  A.  telegraphed  to  the  agent:  "  If  basement  included 
at  four  thousand  secure  five  years'  lease."  This  telegram  was  handed  by  the 
agent  to  B.,  who  orally  accepted  the  offer.  HM^  not  a  sufficient  memoran- 
dum under  the  statute  of  frauds. 

ACTION  for  breach  of  contract  for  lease.    The  opinion  states 
the  case. 

A.  E.  Pillsbury,  for  plaintiff. 

0.  c/.  NoyeSf  for  defendants.  , 

W.  Allen^  J.  This  is  an  action  for  breach  of  an  agreement  to 
accept  a  lease.  The  declaration  alleges  a  contract  with  the  defend- 
ants, by  which  the  plaintifF  agreed  to  let  to  them  certain  premises 
for  the  term  of  five  years  from  the  first  day  of  February,  1883,  at 
the  yearly  rent  of  $4,000,  and  the  defendants  agreed  that  they 
would  hire  the  premises,  and  execute  and  accept  a  lease  thereof  for 
such  term  at  said  rent,  and  would  pay  the  rent  of  $4,000  a  year 
during  said  term. 

There  was  no  written  contract,  and  the  plaintiff  relies  upon  a 
verbal  contract  between  herself  and  the  agent  of  the  defendants; 
and  the  only  question  presented  by  the  exception  is,  whether  there 
is  a  sufficient  memorandum  in  writing  of  the  contract  to  satisfy  the 
statute  of  frauds. 

The  memorandum  must  be  found,  if  anywhere,  in  the  letters  of 
the  defendants'  agents  to  them  of  January  2  and  3,  1883,  and  in 
the  telegram  of  the  defendants  to  their  agent  of  «)anuary  3.  There 
is  no  evidence  that  the  agent  had  any  authority  to  sign  a  memo- 
randum, and  the  only  paper  signed  by  the  defendants  is  the  tele* 
gram.  This  was  sent  in  answer  to  the  letter  of  January  *Zy  and  be- 
ff)re  the  letter  of  January  3  was  received  by  the  defendants.     It  is 
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contended  that  it  is  so  connected  with  the  letter  of  January  2  as  to 
incorporate  that  into  itself,  and  make  the  letter  and  telegram  to- 
gether a  memorandum  signed  by  the  defendants.  Assuming  with- 
out deciding,  that  such  is  the  correct  construction  of  the  two  papers, 
we  think  they  do  not  constitute  a  memorandum  of  the  contract  de- 
clared on,  or  of  any  contract.  It  is  clearly  not  a  memorandum  of 
a  completed  contract,  and  the  most  that  can  be  claimed  is  that  it 
constitutes  an  offer  by  the  defendants  to  the  plaintiff,  the  subse- 
quent verbal  acceptance  of  which  by  the  plaintiff  gave  it  effect  as 
the  contract  of  the  defendants.  If  we  could  adopt  the  assumption 
upon  which  this  argument  must  rest,  and  hold  that  the  telegram 
must  be  taken  to  include  the  letter  of  January  2,  and  that  the 
presentation  of  the  telegram  to  the  plaintiff  on  January  8  was  in 
legal  effect  the  exhibition  of  the  letter  and  the  telegram  to  the 
plaintiff  by  the  defendants  through  their  agent,  the  principal  ques- 
tion, and  the  only  one  we  need  consider,  would  be  presented:  Does 
the  telegram  import  a  promise  by  the  defendants  to  the  plaintiff  to 
accept  a  lease  described  in  it  and  the  letter? 

The  correspondence  is  not  between  the  parties  to  the  supposed 
contract,  but  between  one  of  the  parties  and  his  own  agent,  and  it 
is  to  be  construed  accordingly.  The  agent  was  directed  to  look  for 
a  store  for  the  defendants  and  to  negotiate  for  a  lease  of  it  He 
had  no  authority  unless  from  the  telegram,  to  accept  a  lease  or  to 
make  a  contract,  or  to  determine  any  of  the  terms  of  a  lease  or  of  a 
contract.  His  letter  informed  the  defendants  that  he  had  been 
looking  at  the  store  of  the  plaintiff,  contained  a  description  of  the 
premises,  and  stated  the  aunual  rent  asked  for  a  term  of  five  years, 
as  information  to  the  defendants  as  the  basis  of  further  instructioiis. 
The  question  of  the  letter  was  whether  the  premises  and  the  amount 
of  rent  were  satisfactory  to  the  defendants.  It  did  not  refer  to  the 
particular  terms  or  conditions  of  a  lease,  such  as  when  the  term 
should  commence,  when  the  rent  should  be  payable,  what  altera- 
tions should  be  made  in  the  premises,  or  what  condition  they  should 
be  put  in  by  the  owner,  what  alterations  might  be  allowed  to  be 
made  by  the  defendants,  what  rights  the  defendants  should  have 
as  to  underletting,  and  other  particulars  that  might  enter  into  the 
lease.  The  answer  was,  with  the  brevity  of  correspondence  by  tele- 
graph, ''  if  basement  included  at  four  thousand  secure  five  years' 
lease."  This  was  obviously  intended  only  as  instructions  to  the 
agent,  that  if  the  rent  would  bo  of  the  amount  stated,  he  should 
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continue  his  negotiations  and  procure  a  lease,  the  only  contract 
contemplated,  to  be  submitted  to  the  defendants  for  their  accept- 
ance and  execution. 

The  instructions  in  the  telegram  do  not  include,  but  accord  with, 
other  instructions  as  to  the  contents  of  the  lease  that  may  have 
been  given  by  the  defendants  to  their  agent;  and  as  between  the 
|>arties  to  the  correspondence,  they  contain  in  legal  effect  the  addi- 
tional words, ''  according  to  instructions  which  have  been  or  may  be 
given."  Instructions  to  the  agent,  referring  only  to  the  particu- 
lars mentioned  in  the  letter  to  which  they  were  in  reply,  cannot  be 
construed  as  including  a  promise  or  offer  to  the  plaintiff  to  accept 
a  lease  containing  only  those  particulars.  The  plaintiff  had  no 
right  so  to  treat  it,  and  that  she  did  not  in  fact  so  regard  it  appears 
Irom  her  declaration,  which  alleges  that  the  term  was  to  commence 
on  February  1,  and  not  immediately,  as  would  be  implied  from  the 
writings,  and  also  from  the  evidence  that  she  understood  that  the 
defendants  were  not  to  have  the  power  of  underleasing,  which  could 
not  have  been  inferred  from  the  writings. 

Whether  a  correspondence  between  one  party  to  a  verbal  con- 
tract and  his  agent,  before  the  completion  of  the  contract,  can  un- 
der any  circumstances  constitute  a  memorandum  of  the  contract, 
we  need  not  consider.  The  correspondence  in  this  case  shows  only 
instructions  to  an  agent^  not  including  authority  to  contract,  and 
the  disclosure  of  the  instructions  to  the  other  party  cannot  convert 
them  into  a  memorandum  of  a  contract. 

The  letters  subsequent  to  January  3,  and  the  lease  signed  by  some 
of  the  defendants,  but  not  accepted  or  delivered,  refer  to  the  in- 
complete contract  of  lease,  and  have  no  bearing  upon  the  question 
whether  the  defendants  had  agreed  to  execute  the  lease^  unless  as 
showing  that  they  did  not  consider  themselves  under  any  contrac^t 
to  do  so,  and  cannot  go  to  make  up  a  memorandum  of  such  a  con- 
tract. Jttdgment  for  the  defendants. 
Vol.  LVI  — 86 
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a4S]lafls.»0.) 
Negligence — proximcUe  eauee. 

If  one  carefully  driving  on  a  highwaj  on  a  dark  night  turns  to  the  leK  to 
avoid  going  down  an  unrailed  embankment  on  the  right,  and  collides  with  a 
carriage  coming  from  the  opposite  direction,  the  defect  is  the  proximate 
cause  of  the  injury.* 

ACTION  for  personal  injuries.     The  head-note  shows  the  case. 
The  plaintiff  had  judgment  below. 

6'.  Robifuon,  Jr.,  and  <71  T.  Jo9l%n^  for  defendant. 

W^  B.  QdU  and  S.  W.  Trowbridge,  for  plaintiff. 

Field,  J.  [Omitting  other  points.]  Upon  the  relation  of  the 
collision  to  the  cause  of  the  injury,  the  court  instructed  the  jury 
that  the  defect  must  be  the  sole  cause  of  the  injury,  but  by  that 
*^  the  jury  will  not  understand  that  the  plaintiff  must  prove  that 
her  injury  was  caused  solely  by  her  coming  in  contact  with  a  defect 
in  the  highway.  The  plaintiff's  injury,  howeyer,  must  haTe  been 
caused  by  contact  with  the  defect,  or  by  a  collision  of  her  carriage 
with  another  carriage,  which  was  ineyitable,  in  avoiding  that  defect 
If  the  plaintiff's  carriage,  by  a  defect  in  the  highway,  was  practi- 
cally  forced  into  collision  with  another  carriage,  and  that  collision 
caused  her  injury,  in  legal  effect  the  defect  caused  her  injury  ;  but 
the  jury  must  find,  to  authorize  such  conclusion,  that  the  plaintiff's 
carriage  would  not  have  come  in  collision  with  another  carriage,  to 
her  injury,  if  there  had  not  been  in  the  highway  a  defect  at  the 
place  of  her  injury."  If  then  the  jury  found  that  the  injury  was 
caused  by  collision  with  the  hack,  the  jury  must  also  have  found 
that  the  collision  was  rendered  inevitable  in  avoiding  the  defect, 
and  would  not  have  happened  without  it.  As  the  jury  must  have 
found  that  the  plaintiff  was  in  the  exercise  of  due  care,  and  that 
there  was  a  defect  iu  the  way  which  might  have  been  remedied  by 
reasonable  care  on  the  part  of  the  town,  of  which  the  town  reason- 
ably had  notice,  the  question  is  whether  the  injury  was  received 

«  See  Knapp  ▼.  Sioux  (My,  ete„  B.  Co.  (66  Iowa,  91),  54  Am.  Bep.  1;  (hmp^ 
heU  ▼.  OUy  of  StiUwater  (32  Minn.  808),  50  Am.  Rep.  567.  and  note.  568. 
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^Hhit)ugh"  the  defect,  or,  in  other  words,  whether  the  defect  was 
the  proximate  cause  of  the  injury.  If  the  plaintiff,  in  the  exercise  of 
due  care,  had  jumped  from  the  buggy  to  avoid  apparently  imminent 
danger  from  the  position  into  which  she  had  been  brought  by  the 
defect,  and  in  so  doing  had  suffered  the  injury,  she  could  main- 
tain the  action.  Sears  v.  Dennis,  105  Mass.  310  ;  Williams  v.  Ley- 
den,  119  Mass.  237  ;  Lund  v.  Tyngsboro,  11  Gush.  563. 

If  the  plaintiff's  husband  Toluntarily  turned  the  horse  to  the  left, 
to  avoid  the  danger  of  the  buggy's  tipping  over,  and  this  was  done 
under  a  reasonable  apprehension  that  the  buggy  would  otherwise 
tip  over  in  consequence  of  the  slope  which  constituted  a  defect  in 
the  way,  and  the  result  was  the  collision  and  the  injury,  the  defect 
would  still  be  considered  as  the  cause  of  the  injury,  if  the  plaintiff 
and  her  husband  used  due  care.  If  the  horse  turned  to  the  left 
without  any  action  on  the  part  of  the  driver,  and  this  was  tho 
reasonable  thing  to  be  done  in  consequence  of  the  danger  of  the 
buggy's  tipping  over  if  he  continued  on  his  course,  the  same  con- 
clusion follows.  The  apparent  danger  must  of  course  be  such  that 
the  means  taken  to  avoid  it  are  reasonable  under  the  circumstances. 
If  the  injury  was  caused  by  the  combined  effect  of  the  defect  in  the 
way  and  of  the  negligence  of  the  driver  of  the  hack,  the  plaintiff 
cannot  recover  ;  but  this  requires  that  there  should  be  two  concur- 
rent operative  causes  of  the  injury.  Kidder  y.  DunskMs,!  Qtwf, 
104 ;  RoweU  v.  LoweUy  7  Oray,  100  ;  s.  c,  66  Am.  Dec.  464. 

In  Bemis  v.  Arlington,  114  Mass.  507,  the  stones  the  sight  of 

which  frightened  the  horse  were  held  not  to  be  a  defect  in  the  way, 

and,  if  the  ridge  was  a  defect,  it  was  but  remotely  connected  with 

the  injury. 

Exceptions  overruled* 

CoLLrers  y.  South  Boston*  Bailboab  Gompavt. 

(14S  mms.  aoi.) 

NegUgenee — impuUMe — parerU  and  ehfUd, 

It  cannot  be  held  as  matter  of  law  that  the  parents  of  a  boj  four  yean  old  are 
negligent  in  allowing  him  to  walk  m  the  streets  of  a  cXtj,  in  the  day-time,  in 
charge  of  his  sister,  an  intelligent  girl  of  eleven  years  of  age,  and  the  chil- 
dren themselves  can  only  be  held  to  such  a  degree  of  care  as  is  reasonably 
to  be  expected  of  children  of  their  age.  * 
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ACTION  for  personal  injaries.     The  opinion  states  the  point 
The  plaintiff  had  judgment  below. 

B.  D.  Smith  di  P,  Weti,  for  defendant. 

H.  K  Bottes  and  Q.  A.  Sawyer ^  for  plaintiff! 

Field,  J.  We  cannot  say,  as  matter  of  law,  thac  the  jmrents  6f 
the  plaintiff  were  negligent  in  permitting  him  to  go  upon  the  streets 
with  his  sister,  who  was  then  nearly  eleven  years  old,  or  that  the 
sister  had  not  saflBcient  intelligence  and  discretion  to  be  intmsted 
with  the  care  of  him.  Mulligan  y.  Curtis^  100  Mass.  512 ;  Lyndt 
v.  Smith,  114  Mass.  52  ;  s.  c,  6  Am.  Bep.  188 ;  (yCmnor  y.  Bos- 
ton S  LoweU  Bailroady  135  Mass.  352. 

[Minor  matter  omitted.] 

It  must  be  taken,  on  any  yiew  of  the  case,  that  the  plaintiff'  ran 
across  the  track  in  front  of  the  horses,  and  was  hit  either  by  the 
off  foreleg  or  off  hind  leg  of  the  off  horse,  or  by  the  right-hand  side 
of  the  dasher  of  the  car  or  of  the  body  of  the  car,  and  thus  thrown 
down  and  under  the  car,  or  that  he  fell  upon  or  near  the  right- 
hand  rail  and  was  drawn  under  the  car.  His  sister  left  him  just 
before  they  reached  the  track  on  which  the  car  was  coming,  and 
when  the  horses  were  dangerously  near  them;  and  either  ran  acrosift 
in  front  of  the  horses,  or  ran  back,  leaving  him  to  run  across  alone, 
while  she  afterward  followed  him,  going  either  in  front  of  or  be- 
hind the  car.  It  was  said  in  Lynch  y.  Smith:  *^  It  does  not  neces- 
sarily follow,  because  a  parent  negligently  suffers  a  child  of  tender 
age  to  cross  a  street,  that  therefore  the  child  cannot  recover.  If 
the  child,  without  being  able  to  exercise  any  judgment  in  regard  to 
the  matter,  yet  does  no  act  which  prudence  would  forbid,  and 
omits  no  act  that  prudence  would  dictate,  there  has  been  no  negli- 
gence which  was  directly  contributory  to  the  injury.''  1Q4  Mass. 
57.  But  if  a  child  does  act  in  a  manner  which  would  be  careless  in 
a  prudent  person  of  mature  years  and  ordinary  intelligence,  and 
this  carelessness  contributes  to  the  injury,  what  is  the  tost  by  which 
the  conduct  of  the  child  is  to  be  tried  in  determining  whether  it 
lias  exercised  due  care  ? 

Courts  have  held,  that  up  to  a  certain  age,  not  very  accurately 
defined,  it  must  be  conclusively  presumed  that  a  child  has  not  suf- 
ficient intelligence  and  discretion  to  exercise  due  care  under  the 
circumstances  and  in  the  place  in  which  he  is  found,  and  that  it  is 
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negligence  on  the  part  of  the  persons  who  have  charge  of  him  to 
permit  him  to  go  there  unattended.  If  such  a  child  has  not  acted 
as  reasonable  care  would  dictate^  judged  by  the  ordinary  standards 
for  adult  persons,  and  this  has  contributed  to  the  injury,  and  if  the 
person  haying  the  charge  of  such  a  child  have  negligently  permitted 
him  to  go  there  alone,  both  these  facts  constitute  negligence  which 
will  prevent  him  from  maintaining  an  action.  There  is  also  an 
age  within  which  courts  have  held  that  one  child  is  conclusively 
presumed  not  to  have  sufficient  intelligence  and  discretion  to  take 
charge  of  another  who  is  younger,  and  that  it  is  negligence  on  the 
part  of  the  parents  or  guardians  of  such  children  to  permit  them  to 
go  together  to  places  of  danger,  and  if  they  do,  and  the  children 
do  not  use  reasonable  care,  and  this  has  contributed  to  the  injury, 
they  cannot  recover.  Beyond  these  ages,  courts  have  left  it  to  the 
jury  to  determine  whether  the  parents  or  guardians  were  negligent 
in  permitting  a  child  to  go  alone  to  a  place  of  danger,  or  in  per- 
mitting him  to  go  there  in  charge  of  another  child,  and  if  it  is 
found  that  they  were  not  negligent,  then  it  has  been  left  to  the 
jury  to  determine  whether  the  child  or  children  reasonably  exer- 
cised that  degree  of  care  of  which  they  were  capable,  and  it  has 
been  said  that  it  is  only  necessary  for  them  "  to  exercise  such 
capacity  as  they  had.''  The  care  which  an  adult  person  is  bound 
to  exercise  is  said  to  be  the  care  which  a  person  of  ordinary  intelli- 
gence and  prudence  would  exercise,  and  is  not  determined  by  the 
amount  of  intelligence  which  he  actually  possesses,  unless  he  is  nem 
compos  mentis;  and  as  the  law,  as  far  as  is  practicable,  endeavors 
to  establish  general  rules  of  conduct,  it  is  probable  that  the  more 
accurate  statement  of  the  law  for  children  is  the  one  usually  made, 
namely,  that  a  child  is  to  be  held  to  the  exercise  of  that  degree  of 
care  which  may  reasonably  be  expected  of  children  of  his  age  or  which 
children  of  his  age  ordinarily  exercise.  This  court,  with  more  or 
less  hesitation,  in  what  it  deems  plain  cases,  according  to  common  ex- 
perience, has  declared  that  the  acts  or  conduct  of  an  adult  under  the 
circumstances  constituted,  as  matter  of  law,  contributory  negligence, 
and  the  question  arises  whether  the  court  can  make  the  same  declara- 
tion concerning  the  acts  or  conduct  of  a  child  of  tender  age,  who 
yet  is  so  old  that  they  cannot  say,  as  matter  of  law,  that  he  has  not 
sufficient  discretion  to  be  permitted  to  act  on  his  own  judgment. 
We  think  it  has  been  in  effect  decided  that  the  same  general  pnn- 
ciples  govern  courts  in  either  case,  although  the  degrees  of  caro 
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required  are  different.  In  Mattey  y.  Whiltier  Machine  Co^  140 
Mass.  337,  the  plaintiff  was  six  years  and  seven  months  old  at  the 
time  of  the  accident,  and  the  opinion  implies  that  there  might  be 
cases  in  which  the  court  would  hold,  as  matter  of  law,  that  a  girl 
of  that  age  was  guilty  of  contributory  negligence.  See  (yOonnor 
y.  Boston  &  Lowell  Railroad^  ubi  supra. 

In  Messenger  y.  Dennis^  137  Mass.  197,  and  141  Mass.  335,  the 
plaintiff  was  eight  years  and  nine  months  old,  and  the  court  held 
that  there  was  no  evidence  of  due  care  on  his  part,  and  that  he  could 
not  recover,  saying  that  ^'  his  injury  was  the  natural  consequence 
of  his  careless  act.''  Take  the  case  of  boys  in  the  street  suddenly 
and  intentionally  running  across  in  front  of  trotting  horses  for  the 
purpose  of  showing  who  dares  run  the  nearest,  or  take  the  most 
risk.  Suppose  the  driver's  testimony  in  the  case  at  bar  is  true, 
that  the  plaintiff,  after  having  crossed  safely,  turned  around  and 
ran  under  the  side  of  the  car,  would  not  that  be  contributory  negli- 
gence,  if  the  child  were  old  enough  to  act  alone?  In  instructing 
juries  that  the  question  for  them  to  decide  is  whether  the  plaintiff 
or  the  plaintiff's  custodian  has  exercised  that  degree  of  care  which 
might  reasonably  be  expected  of  a  child  of  his  age,  or  which  is 
ordinarily  shown  by  children  of  the  same  age,  is  it  intended  that 
they  may  make  allowances  for  any  spirit  of  recklessness  or  of  mis- 
chief which  they  may  think  is  commonly  found  in  such  children, 
or  must  they  consider  only  their  capacity  of  self-control,  and  their 
intelligence  and  ability  to  understand  the  danger,  and  the  con- 
sequences which  may  reasonably  be  expected  to  follow  from  their 
conduct?  It  would  seem  that  if  children  reasonably,  intelligently, 
and  intentionally  run  into  danger,  they  should  take  the  risks,  and 
that  children,  as  well  as  adults,  should  use  the  prudence  and  dis- 
cretion which  persons  of  their  years  ordmarily  have,  and  that  they 
cannot  be  permitted  with  impunity  to  indulge  in  conduct  which 
they  know,  or  ought  to  know,  to  be  careless,  because  children  are 
often  reckless  and  mischievous. 

If  all  this  be  tnie,  however,  and  certainly  it  is  as  favorable  a  view 
of  the  law  for  the  defendant  as  our  decisions  admit  of,  and  if  we 
assume  that  the  plaintiff  was  too  young  to  go  upon  the  street  alone^ 
and  that  his  conduct  was  such  that  if  ho  had  been  alone  ho  could 
not  recover,  yet  we  cannot  say,  as  matter  of  law,  that  there  wan 
DO  evidence  for  the  jury  that  his  sister,  who  had  charge  of  him, 
was  not  exercising  the  care  over  her  brother  which  might  reason- 
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ably  be  expected  of  a  child  of  her  age,  aUhoagh  the  weight  of  en- 
dence  is  strongly  against  it.  The  jury  must  have  found  that  she 
did  not  willfully  and  deliberately  expose  her  brother  to  the  risk, 
but  only  that  when  the  danger  became  imminent,  she  did  not  act 
with  that  coolness,  prudence  and  self-control  which  might  reason- 
ably have  been  expected  of  an  older  person.  Her  conduct  up  to 
the  time  the  danger  became  imminent,  the  rate  of  speed  of  the  car, 
its  distance  when  she  first  saw  it,  and  the  other  persons  and  objects 
in  the  street  which  might  have  influenced  her  conduct,  are  dififer- 
ently  described  by  different  witnesses.  There  is  the  same  difficulty 
in  this  case  which  the  court  found  in  Mattey  y.  Whitiier  Machine 
Co.,  ubi  supra. 

All  the  facts  which  ought  to  be  considered  are  not  made  suffi- 
ciently certain  by  the  testimony  to  enable  us  to  decide  that  there 
was  any  error  of  law  in  submitting  the  case  to  the  jury.  By  the 
terms  of  the  report,  the  Verdict  is  to  stand. 
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att  Mass.  812.) 
Pledge  —  low  of^^  acHon  of  damages, 

A  declaration  alleged  that  the  plaintiff  deliyered  stock  to  the  defendant  as 
collateral  security  for  the  payment  of  his  note,  the  defendant  undertaking 
to  redeliyer  it  on  payment;  that  at  the  maturity  of  the  note  the  plaintiff  was 
ready  and  willing  to  pay  it,  and  demanded  the  stock,  but  was  informed  by 
the  defendant  that  it  was  lost;  that  some  fifteen  months  afterward  the 
stock  was  found  and  the  note  was  paid;  that  owing  to  the  delay  the 
plaintiff  lost  a  sale  of  the  stock  which  he  had  contracted  to  make,  to  his 
damage.    Seld,  no  cause  of  action. 

THE  head-note  states  the  case  substantially.     The  defendant  had 
judgment  below. 

F.  Backemann,  for  plaintiff. 

I).  L.  Withington,  for  defendant. 

Field,  J.  The  second  count  apparently  proceeds  upon  the 
theory  that  the  payment  of  the  note  and  the  return  of  the  stock 
were  to  be  concurrent  acts.    But  the  contract  of  the  defendant  was 
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to  keep  the  certificates  of  stock  with  dne  care,  and  to  retura  them 
to  the  plaintiff  if  the  note  was  paid  at  maturity,  or  when  after  ma- 
turity, the  note  was  paid,  unless  the  stock  was  meanwhile  lawfully 
sold  to  pay  the  debt.  The  contract  of  pledge  is  collateral  to  the 
contract  to  pay  the  debt.  The  promise  is  to  return  the  property 
pledged  when  the  debt  is  paid.  The  pledgee  can  maintain  an 
action  to  recover  the  debt,  without  any  offer  to  restore  the  property 
pledged,  Taylor  r.  Cheever,  6  Oray,  136,  and  he  can  maintain  an 
action  for  money  lent  after  he  has  converted  the  property  pledged 
by  an  unlawful  sale,  and  can  recover  the  amount  of  the  debt  less 
the  amount  realized  by  the  sale,  if  the  defendant  pleads  this  in  set- 
off.    Fay  V.  Oray,  124  Mass.  500. 

Notwithstanding  what  was  said  in  Cortelyou  v.  Lansing,  2  Gaines 
Gas.  200,  we  think  that  the  assumption  is  false  that  a  contract  of 
pledge  as  a  security  for  the*  payment  of  money  is  analogous  to  a 
bilateral  executory  contract,  in  which  the  two  parties  mutually 
promise  to  do  concurrent  acts,  and  the  promise  of  one  is  the  con- 
sideration of  the  promise  of  the  other.  The  modem  authorities 
therefore  require  a  tender  of  payment  of  the  debt  to  enable  the 
pledgor  to  maintain  trover  for  a  conversion  of  property  pledged, 
unless  the  lien  created  by  the  pledge  has  been  otherwise  discharged. 

The  distinction  between  a  tender  of  payment  of  a  debt  due,  and 
an  offer  to  perform  one  of  two  mutual  promises  to  do  concurrent 
acts,  is  well  known.  Cook  v.  Doggelt,  2  Allen,  439.  The  count 
does  not  allege  a  good  tender  at  common  law.  Dunham  v.  Jackson, 
6  Wend.  22;  Bakeman  v.  Poolsr,  16  Wend.  637. 

Tatty  V.  Freedmen^s  Savings  and  Trust  Co.,  93  U.  S.  321,  was 
replevin  of  a  certificate  of  indebtedness,  brought  by  the  pledgor 
against  a  purchaser  from  the  pledgee,  who  bought  bona  fids  and 
without  notice  or  knowledge  of  the  plaintiff's  claim;  and  it  was 
held  that  a  previous  tender  was  necessary,  and  that  an  offer  to  i>ay 
was  not  equivalent  to  a  tender. 

In  Lewis  v.  Moti,  36  N.  Y.  395,  the  action  was  brought  by  the 
assignee  of  the  pledgor  against  the  vendee  of  the  pledgee.  The 
court  held  that  there  **  was  no  ground  upon  which  the  defendant 
could  be  held  liable  to  an  account,  or  upon  which  the  plaintiff's 
right  to  redeem  could  be  enforced  against  the  defendant,"  but  the 
chief  justice  proceeded  to  consider  the  action  as  if  it  were  tort  for 
illegal  conversion.  The  pledgor  had  offered  in  writing  to  pay  the 
defendant  the  debt  for  which  the  securities  were  pledged,  and  had 
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demanded  the  seouritieSf  and  the  defendant  had  refused  io  comply 
with  the  demand.  The  chief  justice  says:  **  Olearly,  on  no  theory 
was  he  (the  pledgor)  entitled  to  them  (the  securities),  except  upon 
payment  of  the  amount  of  the  lien,  or  a  tender  and  refusal.  Such 
tender  has  not  been  made.  The  offer  to  pay  is  not  the  equivalent 
for  an  actual  tender.'' 

Donald  v.  Suckling,  L.  R.,  1  Q.  B.  585,  was  detinue  by  the 
pledgor  against  a  sub-pledgee  of  the  pledgee,  to  whom  the 
pledgee  had  delivered  the  debentures  pledged,  as  security  for 
41  loan  to  him  larger  than  the  debt  for  which  the  debentures 
were  originally  pledged.  Both  debts  remained  unpaid;  and  it  was 
held  that  the  plaintiff  could  not  maintain  the  action,  because 
there  had  been  no  tender  of  the  sum  originally  secured  by  the 
pledge. 

Halliday  v.  Holgai$,  L.  R.,  3  Ex*  299,  was  trover  by  the  assignee 
in  bankruptcy  of  the  pledgor  against  the  pledgee  for  a  wrongful 
^ale  of  the  property  pledged.  There  had  been  no  payment  or  ten- 
der of  payment  of  the  debt,  and  the  court  refused  to  sustain  the 
.action  even  for  nominal  damages  on  the  ground  that  to  maintain 
trover,  the  plaintiff  must  have  the  right  of  immediate  possession, 
which  he  did  not  have  until  the  debt  was  paid. 

The  Massachusetts  cases  declare  that  a  tender  is  necessary  to  ena- 
ble the  pledgor  to  maintain  trover  against  the  pledgee  for  a  con- 
version of  securities,  when  the  lien  created  by  the  pledge  has  not 
l)een  otherwise  discharged.  Jarvis  v.  Sogers^  13  Mass.  105;  Jar- 
vis  V.  RogerSy  15  Mass.  389;  Hancock  v.  Franklin  Ins.  Co.,  114 
Mass.  165.  See  Hathaway  v.  FaU  River  National  Bank,  131  Mass. 
14.  Neither  the  English  nor  the  Massachusetts  cases  however 
determine  what  amounts  to  a  sufficient  tender,  although  there  are 
expressions  which  indicate  that  a  tender  good  at  common  law  is 
required. 

When  replevin  or  detinue  is  brought,  there  may  be  a  substantial 
reason  why  there  should  be  an  actual  tender,  because  the  plaintiff, 
if  he  recover  judgment,  recovers  or  may  recover  the  possession  of 
the  property,  and  the  court  might  well  order  the  money  tendered 
paid  into  court  before  entering  such  a  judgment.  There  is  a  tech- 
nical reason  why  a  formal  tender  may  be  held  necessary  in  trover; 
because  if  the  lien  created  by  the  pledge  has  not  been  otherwise 
discharged,  it  may  be  held  that  it  can  be  discharged  only  by  the 
|>ayment  of  the  debt,  or  if  the  defendant  will  not  receive  payment. 
Vol.  LVI  —  86 
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by  a  tender  of  payment,  which  is  the  only  thing  the  common  law 
considers  as  in  any  respect  an  equivalent  of  payment;  and  trover 
can  only  be  maintained  when  the  lien  has  been  discharged,  and  the 
plaintiff  is  entitled  to  the  immediate  possession  of  the  property. 
Bat  as  the  damages  in  trover  are  the  vdue  of  the  property  less  the 
amount  of  the  debt,  except  for  this  technical  reason,  a  want  of  a 
formal  tender  would  not  be  a  greater  objection  against  maintaining 
trover  than  against  maintaining  an  action  for  a  breach  of  the  con- 
tract to  keep  the  property  safely,  and  to  deliver  it  to  the  pledgor 
on  payment  of  the  debt.  Perhaps  in  contract,  strictly  speaking, 
no  breach  is  shown  by  a  failure  to  retnm  the  security  unless  the 
debt  is  paid  or  there  has  been  a  good  common-law  tender  of  pay- 
ment, but  there  are  cases  which  hold  that  a  formal  tender  is  un- 
necessary. Cortelyou  v.  Lansing,  ubi  supra;  Fletcher  v.  Dickin- 
son, 7  Allen,  23;  Wilson  v.  LiHU,  2  N.  Y.  443;  s-  c,  51  Am.  Dec. 
307.  The  last  was  an  action  on  the  case  for  wrongfully  selling 
stock,  but  whether  trover  or  not  is  uncertain.  In  each  of  these 
cases  however  the  property  pledged  had  been  wrongfully  sold  by 
the  pledgee,  which  was  in  itself  a  conversion  and  a  breach  of  the 
contract.  In  Fletcher  v.  Dickinson,  ubi  supra,  the  action  waa 
contract;  the  defendant,  by  the  sale  and  assignment  of  certain 
mortgages,  held  by  him  as  collateral  security,  had  received  suffi* 
cient  money  to  pay  the  plaintiff's  debt  to  him;  there  had  been,  in 
fact,  an  offer  in  writing  to  pay  the  debt,  and  although  the  plaintiff 
'^  did  not  tender  or  exhibit  any  money,  his  counsel  was  prepared  to 
pay  the  notes,  and  so  informed  the  defendant.^'  The  court  held 
that  the  sale  was  illegal,  and  said  '*  a  formal  tender  of  the  amount 
of  the  notes  would  have  been  a  useless  ceremony,  such  as  the  law 
never  requires,''  citing  Cortelyou  v.  Lansing,  ubi  supra. 

The  distinction  between  an  unconditional  offer  to  pay  a  debt,  ac- 
companied with  a  present  ability  and  intention  to  pay,  and  formal 
tender,  is  certainly  technical,  and  the  tendency  of  the  law  undoubt- 
edly is  to  ignore  technicalities  which  serve  no  useful  purpose,  and 
to  administer  the  same  substantive  law  in  one  form  of  action  as  in 
another,  where  different  forms  of  action  are  permitted.  Such  an 
offer  to  pay  would  undoubtedly  be  sufficient  to  maintain  a  bill  in 
equity  to  redeem  the  property  pledged,  and  we  do  not  deem  it  nec- 
essary to  decide  whether  such  an  offer  would  not  be  sufficient  to 
enable  the  pledgor  to  maintain  either  tort  or  contract  against  a 
pledgee  who  refused  to  accept  the  offer  and  return  the  property 
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pledged  or  whether  any  o£fer  or  tender  at  all  is  necessary  to  main- 
tain tort  or  contract  against  a  pledgee  who  has  converted  the  prop- 
erty pledged  by  a  wrongful  sale  of  it^  and  applied  the  proceeds  of 
the  sale  to  the  payment  of  the  debt. 

In  the  present  case,  no  conversion  of  the  stock  is  alleged,  and  for 
that  reason  alone  the  second  count  is  not  a  good  count  in  *  trover. 
A  refusal  of  the  defendant  to  receive  payment  of  the  debt  is  not  al- 
leged nor  any  offer  to  pay  the  debt  except  on  condition  that  the 
stock  be  returned.  It  is  doubtful  if  this  count  alleges  that  the 
plaintiff  had  the  money  to  pay  the  note  when  ho  alleges  that  he  of- 
fered to  redeem  the  stock.  The  gist  of  the  plaintiflPs  complaint, 
under  this  count,  is  that  the  plaintiff,  by  the  neglect  of  the  defend- 
ant to  keep  the  stock  safely  until  the  maturity  of  the  note,  was  pre- 
vented from  redeeming  the  stock  at  the  maturity  of  the  note  as  he 
otherwise  would  have  done,  whereby  the  plaintiff  lost  the  benefit 
of  a  sale  of  the  stock  which  he  had  made,  and  this  implies  that  the 
lien  created  by  the  pledge  continued  until  the  debt  was  finally  paid. 
If  the  defendant  had,  by  the  want  of  due  care,  suffered  the  property 
pledged,  while  in  his  possession,  to  be  damaged,  he  undoubtedly 
would  be  liable  to  the  plaintiff.  But  the  property  pledged  was  on 
payment  of  the  debt  restored  to  the  plaintiff,  uninjured  and  entire. 
The  construction  we  put  upon  the  second  count  is  that  the  plain- 
tiff,  even  if  he  had  the  right  to  do  so,  did  not  elect  to  treat  as  a 
conversion  or  as  a  breach  of  contract,  the  defendant's  refusal  to 
restore  the  stock,  when  he  offered  at  the  maturity  of  the  note  to 
redeem  it,  but  permitted  the  defendant  to  retain  it  as  security  for 
the  debt  while  the  debt  remained  unpaid.  The  plaintiff  could  have 
stood  upon  his  rights,  have  paid  or  tendered  payment  of  the  debt 
as  maturity,  then  demanded  the  stock,  and  on  the  defendant's  re- 
fusal to  deliver  it,  have  brought  his  action  for  the  value.  Whether 
trover  could  have  been  maintained  for  stock  lost  need  not  be  de- 
cided.    See  Bowlin  v.  JVya,  10  Cush.  416. 

The  plaintiff  forbore  to  insist  upon  his  rights.  In  consideration 
of  this  forbearance,  the  defendant  made  no  promise  to  the  plaintiff 
to  pay  him  any  thing,  and  committed  no  tort  and  no  breach  of  con- 
tract in  retaining  the  stock  until  the  plaintiff  paid  his  note,  and 
the  property  pledged  was  returned  uninjured. 

All  the  justices  sitting  concur  in  the  i*esult;  and  a  majority  of 
them  concur  in  the  reasons  given  in  this  oi)inion. 

Judgment  affirmed. 
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(lttKaiA.868.) 

WarehouBeman-^negkg&nce—  burden  of  proof. 

In  an  action  against  a  warehouseman  Cor  a  failure  to  keep  8afel7  goods  in* 
trusted  to  him,  if  it  appears  that  the  damage  was  caused  bj  the  fall  of  the 
warehouse,  the  burden  of  proof  is  on  the  plaintiff  to  show  that  such  damage 
was  caused  by  the  negligence  of  the  defendant.* 

niHE  opinion  states  the  case. 

a.  Stone,  for  defendants. 
L.  &  Dabneff,  for  plaintifb. 

MoBTOKy  0.  J.  This  is  an  action  of  contract  against  the  de- 
fendants as  warehonsomen.  The  declaration  contains  four  counts, 
but  as  the  third  and  fonrth  connts  are  the  same  as  the  first  and 
second,  except  that  they  apply  to  a  diflTerent  lot  of  goods,  we  need 
consider  only  the  first  two  counts. 

The  first  coant  alleges  that  the  defendants,  as  warehousemen,  re- 
ceived goods  of  the  plaintiffs,  and  agreed  to  keep  the  same  safely, 
and  to  deliver  the  same  to  the  plaintiffs  upon  demand,  in  the  same 
order  and  condition  as  when  received;  that  the  goods  were  damaged 
while  in  the  custody  of  the  defendants;  that  they  delivered  them 
to  the  plaintiffs  thus  damaged  and  injured,  and  not  in  the  same 
condition  as  when  received,  and  thereby  broke  their  contract. 

The  second  count  alleges  that  the  defendants,  as  warehousemen, 
received  goods  of  fche  plaintiffs,  and  agreed  to  store  and  keep  the 
same  safely  and  to  deliver  the  same  to  the  plaintiffs,  upon  demand; 
that  they  did  not  keep  the  same  safely,  but  so  negligently  conduc- 
ted themseves  that  through  the  negligence  of  the  defendants  and 
of  their  servants,  the  goods  were  injured. 

The  case  was  apparently  tried  ui)on  the  second  count.  The  m- 
jury  to  the  plaintiff's  goods  was  caused  by  the  fall  of  the  warehouse; 
and  the  only  ground  upon  which  they  claimed  the  right  to  recover 
was  that  the  warehouse  was  not  properly  constructed,  and  that  the 
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defendants  were  n^ligent  in  not  using  reasonable  care  and  diligence 
in  examining  and  watching  their  warehonse  and  ascertaining  its 
condition.  After  the  evidence  was  all  in  the  defendants  asked  the 
coort  to  instraot  the  jnry  that  the  bnrden  of  proof  was  on  tho 
plaintiffs  to  show  that  the  injury  and  damage  occurred  through  the 
neglect  of  the  defendants,  or  those  in  their  employ,  to  use  ordinary 
care  in  regard  to  the  building.  The  court  refused  this  ruling,  and  in* 
Btructed  the  jury  that  the  burden  of  proof  was  on  the  defendants, 
to  show  that  such  injury  and  damage  occurred  without  their  fault, 
or  the  fault  of  those  in  their  employ,  to  which  refusal  and  ruling- 
the  defendants  duly  excepted. 

The  fundamental  rale  as  to  the  burden  of  proof  is,  that  whenever 
the  existence  of  any  fact  is  necessary  in  order  that  a  party  may 
make  out  his  case  or  establish  a  defense,  the  burden  is  on  such 
party  to  show  the  existence  of  such  fact. 

In  Stephen's  Digest  of  the  Law  of  Evidence,  the  rule  is  stated  to 
be  that  **  whoever  desires  any  court  to  give  judgment  as  to  any  legal 
right  or  liability  dependent  on  the  existence  or  non-existence  of 
facts  which  he  asserts  or  denies  to  exist,  must  prove  that  those  facts 
do  or  do  not  exisf  Steph.  Ev.  (Am.  ed.)  175.  The  test  of  the^ 
question  before  us,  then,  must  be  the  further  qaestion  whether  the 
existence  of  the  fact  of  negligence  on  the  part  of  the  defendants  is 
necessary  to  create  a  liability  for  a  breach  of  their  contract.  This- 
depends  upon  the  character  of  the  contract,  which  by  implication 
of  law,  a  warehouseman  enters  into  when  he  receives  goods  for 
storage.  It  is  clear  that  this  contract  is  not  such  a  one  as  is  set  out 
in  the  first  coant  of  the  plaintiffs'  declaration.  He  does  not  agree 
that  he  will  keep  them  safely,  and  on  demand  deliver  them  in  the 
same  order  and  condition  as  when  received  by  him.  This  would 
make  him  an  insurer  of  the  goods  against  all  damage  by  accident, 
deterioration,  or  any  other  cause.  But  the  authorities  clearly  show 
that  the  implied  undertaking  of  the  warehouseman  is  not  that  he 
will  at  all  events  keep  the  goods  safely,  but  that  he  will  use  rea- 
sonable and  ordinary  care  and  diligence  in  keeping  them.  Thomas- 
V.  Boston  <6  Providence  Railroad^  10  Mete.  472;  Lamb  v.  Western 
Itailroad,  7  Allen,  98;  8.  o.,  43  Am.  Dec.  444;  Cass  v.  Boston  tt 
Lowell  Railroad^  14  Allen,  448;  Oay  v.  BateSy  99  Mass.  263; 
Aldrich  v.  Boston  £  Worcester  Railroad,  lOO  Mass.  31;  s.  c,  1 
Am.  Rep.  76;  LaneY.  Boston  <6  Albany  Railroad,  112  Mass.  455; 
Roberts  v.  Gurnet/^  120  Mass.  33.     Unless  he  fails  to  use  due  care: 
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iu  keeping  the  goods,  ho  has  not  broken  his  contract,  but  has  done 
all  that  he  agreed  to  do. 

Suppose  a  plaintiff,  in  a  case  like  the  one  before  ns,  should  proTe 
that  he  had  deposited  goods  with  the  defendant  as  a  warehouseman, 
and  Ihat  they  were  redelivered  to  the  plaintiff  in  a  damaged  condi- 
tion and  should  admit  that  the  defendant  had  used  due  care,  and 
that  the  goods  were  damaged  without  any  fault  on  his  part,  it  could 
hardly  be  contended  that  the  defendant  was  liable.  In  such  a  case 
the  existence  of  some  negligence  on  the  part  of  the  defendant  is  an 
essential  element  of  the  plaintiff's  case.  He  cannot  ask  the  judg- 
ment of  the  court  in  his  favor,  unless  such  negligence  exists,  and 
we  cannot  logically  escape  from  the  conclusion  that  therefore  the 
plaintiff  must  allege  and  prove  this  fact. 

We  are  therefore  of  opinion  in  the  case  at  bar,  that  the  jury 
should  have  been  instructed  that  the  burden  of  proof  was  on  the 
plaintiffs,  to  show  that  the  damage  to  their  goods  was  caused  by 
the  negligence  of  the  defendants  or  of  their  8ervants. 

The  ruling  at  the  trial  was  made  in  deference  to  the  decision  in 
Cass  V.  Boston  <&  Lowell  Railroad,  ubi  supra;  and  the  plaintiffs 
contend  that  that  case  covers,  and  is  decisive  of,  the  case  at  bar. 
That  case  might  be  distinguished  from  the  case  at  bar.  It  was  an 
Action  of  contract  against  a  warehouseman  for  the  refusal  to  deliver 
upon  due  demand,  goods  which  had  been  intrusted  to  it  for  storage. 
The  answer  alleged  that  without  any  negligence  of  the  defendant 
i;he  goods  were  stolon  from  its  warehouse.  The  decision  and  opin- 
ion of  the  majority  of  the  court  are  carefully  confined  to  the  pre- 
<;ise  case  before  it.  It  recognizes  fully  the  general  principles  which 
we  have  stated  above,  both  as  to  the  nature  of  the  warehouseman's 
contract  and  as  to  the  burden  of  proof;  and  the  utmost  scope  of 
the  decision  is  that  where  there  has  been  a  refusal  to  deliver  goods 
upon  demand,  and  the  warehouseman  alleges  that  they  have  been 
stolen  without  his  fault,  the  burden  is  upon  him  to  prove  this  fact 

This  does  not  reach  the  case  at  bar.  The  plaintiffs  do  not,  and 
oould  not  truly  allege  that  there  has  been  a  refusal  to  deliver  upon 
demand.  On  the  contrary,  they  are  compelled  by  the  facts  to 
allege,  as  they  do  in  the  second  count,  that  the  goods  were  damaged 
while  in  the  custody  of  the  defendants  by  their  negligence.  Neg- 
ligence is  an  issue  raised  by  the  pleadings,  and  is  a  fact  which  must 
exist  in  order  to  create  any  liability  of  the  defendants.  We  see  no 
reason  to  suppose,  from  the  decision  or  the  opinions  in  Cass  v.  Bos* 
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ion  £  Lowell  Bailroad,  that  if  the  case  before  the  court  bad  been 
like  the  case  at  bar,  the  decision  woald  have  been  different  from 
ours.  But  we  think  the  two  cases  really  depend  upon  the  same 
principles;  and  upon  careful  consideration,  we  can  see  no  principle 
upon  which  the  decision  in  that  case  can  be  maintained.  It  seems 
to  proceed  upon  one  or  both  of  two  grounds:  First,  that  as  the  plaintiff 
4id  not  Ullege  negligence  in  his  declaration,  therefore  negligence 
was  not  in  issue;  and  secondly,  that  as  the  plaintiff  could  make  out  a 
prima  facie  case  by  proof  of  a  refusal  to  deliver  upon  demand,  any  ex- 
cuse which  the  defendant  set  np  for  the  refusal  to  deliver  was  matter 
in  discharge  and  avoidance,  which  must  be  proved  by  the  defendant. 
The  opinion  recognizes  the  question  of  negligence  as  one  of  the 
issues  in  the  case,  for  the  case  proceeds  upon  the  ground,  that  if 
the  defendant  could  show  that  it  was  not  negligent,  it;  would  be  a 
complete  answer  to  the  plaintiff's  case. 

As  the  only  contract  of  tbe  warehouseman  is  that  he  will  use  due 
care  in  keeping  the  property,  and  deliver  it  on  demand,  if  after 
using  due  care  he  shall  have  it  in  his  possession,  a  plaintiff  must 
show  a  breach  of  this  contract  to  entitle  him  to  recover,  either  in 
contract  or  tort  We  do  not  see  how,  by  changing  the  form  of  his 
declaration,  he  can  change  the  liability  or  rights  of  the  warehouse- 
man. Whatever  the  form  of  declaration  is,  he  is  required  to  prove 
a  breach  of  the  contract.  It  may  be,  that  where  there  is  a  refusal 
to  deliver,  the  plaintiff  may  make  out  a  prima  facie  case  upon 
proving  this  fact,  because  such  refusal,  if  unexplained,  is  some  evi- 
dence of  the  breach  of  the  contract.  But  this  does  not  shift  the 
burden  originally  on  the  plaintiff  to  prove  a  breach  of  contract. 
The  majority  of  the  couH  say,  in  their  opinion:  '^If  the  defend- 
ants indeed  prove  that  the  goods  are  stolen  or  lost,  without  direct 
fault  on  their  part,  so  that  performance  is  impossible,  then  if  the 
plaintiff  charges  that  the  loss  occurred  through  negligence,  he 
must  prove  it,  and  the  burden  of  proof  shifts  upon  him  to  do  so." 
We  understand  the  doctrine  to  be  well  settled  in  this  Gommon- 
wenlth,  that  the  burden  of  proof  never  shifts;  and  we  think  that 
in  the  case  we  are  discussing,  and  in  the  case  at  bar,  tbe  burden  to 
^how  negligence  was  upon  the  plaintiffs  from  the  beginning,  and 
remained  upon  them  throughout  the  trial. 

And  it  also  seems  clear  to  us,  that  the  fact  set  up  by  the 
defendant,  m  Oass  v.  Boston  £  Lowell  Railroad^  that  the  goods 
firere  stolen  without  its  fault,  was  not  matter  in  discharge  or  avoid- 
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ance  of  the  plaintiff's  case.  It  did  not  admit  a  breach  of  contract^ 
and  set  up  a  new  matter  to  excuse  or  avoid  the  effect  of  such 
breach.  On  the  contrary,  the  evidence  went  to  show  that  there 
had  been  no  breach  of  the  defendant's  contract.  It  did  not  excuse 
and  avoid,  bnt  denied  the  pbuntiff's  case. 

We  do  not  discuss  these  qnestions  at  great  length,  because  to  do 
so  would  only  be  to  repeat  the  arguments  of  the  exhaustive  dis* 
senting  opinion  of  Chief  Justice  Bigelow  in  that  case. 

For  the  reasons  stated,  we  are  of  opinion  that  the  instructions 
requested  by  the  defendants  should  have  been  given. 

Exceptions  susiaimd. 


IfOBRISOir    V.    MOBBI8OV. 

a48  MaM.  an.) 

Marriage  —  difxfree  —  eaniUwinee — (or. 

Connivance  hj  a  husband  at  his  wife's  adultery,  on  the  ground  of  which  air 
action  for  diyoroe  hy  him  is  dismissed,  is  not  an  absolute  bar  to  an  action 
for  diyorce  for  a  prior  act  of  adultery,  committed  by  her  with  another  per- 
son, and  not  known  to  the  husband  at  the  time  he  brought  the  former 
action. 

ACTION  for  divorce,  on  the  ground  of  adultery.     The  opinion, 
states  the  point.     The  plaintiff  had  judgment  below. 

ff.  W.  Bragg,  forlibellee. 

S.  Lincoln  &  J.  R,  Smith,  for  libellant. 

Oabdneb,  J.  The  question  raised  in  this  case  is,  whether  the 
connivance  of  the  husband  at  one  act  of  adultery  is  a  bar  to  a 
divorce  for  a  prior  act  with  einother  particy>s  criminis.  The  libel* 
lant  contends  that  the  adultery  of  the  libellee  with  Pease  having 
been  found,  the  only  thing  which  can  bar  the  libellant  is  condona- 
tion of  that  adultery,  connivance  at  that  adultery,  or  the  commis- 
sion by  the  libellant  of  some  offense  which  is  in  itself  ground  for  a 
divorce.  Neither  condonation  of  the  adultery  with  Pease,  nor  con* 
nivance  at  it,  is  set  up  in  defense. 

The  statutes  enumerate  various  causes  which  will  entitle  an 
aggrieved  party  to  an  absolute  divorce  from  the  bond  of  matrimony. 
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Pub.  Stats.,  chap.  146,  §  1.  It  is  well  settled  that  a  suitor  for 
diToroe  cannot  prevail,  if  open  to  a  valid  charge,  by  way  of  recrimi- 
nation of  any  of  the  caoses  of  divorce  set  oat  in  the  statute.  Cum' 
ming  y.  Gumming^  135  Mass.  386,  389.  Becrimination  as  a  bar  to 
divorce  is  not  limited  to  a  charge  5f  the  same  nature  as  that  alleged 
in  the  libel.  Handy  v.  Handy^  It^  Mass.  394.  It  is  suflBcient  if 
the  recrimination  charges  any  one  of  the  causes  of  divorce,  of  equal 
grade,  so  declared  in  the  statute. 

The  general  principle  which  governs  in  a  case  where  one  party 
recriminates  is  that  recrimination  must  allege  a  cause  which  the  law 
declares  suflBcient  for  a  divorce.  Lyster  v.  Lyster,  111  Mass.  327; 
Gumming  v.  Cumming,  ubi  9upra;  Clapp  v.  Clapp^  97  Mass.  531; 
HaU  V.  HaU,  4  Allen,  39. 

Lyster  v.  Lyster  was  a  libel  for  divorce  on  the  ground  of  de- 
sertion. The  libellee  justified  in  leaving  the  libellant  because  of 
his  cruel  and  abusive  treatment,  and  his  gross  and  confirmed  habits 
of  intoxication.  The  court  held  that  ill-treatment  or  misconduct 
by  the  husband,  of  such  a  degree  or  under  such  circumstances  as 
not  to  amount  to  cruelty  for  which  the  wife  would  be  entitled  to 
sue  for  a  divorce,  might  justify  her  in  leaving  his  home,  and  pre- 
vent his  obtaining  a  divorce  for  her  desertion  if  she  did  so.  This 
decision  is  in  accordance  with  the  great  weight  of  American 
authority.  It  is  not  a  case  of  recrimination.  The  libellee  justifies 
her  act  in  leaving  her  husband  by  reason  of  his  ill-treatment.  The 
general  rule,  that  recrimination  must  allege  a  cause  which  the  law 
declares  to  be  sufficient  for  a  divorce,  is  not  affected  by  it 

Our  divorce  statutes  make  no  provision  respecting  connivance, 
collusion,  condonation  or  recrimination,  and  this  court  has  assumed 
that  the  legislature  'intended  to  adopt  the  general  principles 
which  had  governed  the  ecclesiastical  courts  of  England  in  granting 
divorces  from  bed  and  board,  so  far  as.  these  principles  are  applica- 
ble, and  are  found  to  be  reasonable.''  Bobbins  v.  RobbinSy  140 
Mass.  528.  This  assumption  does  not  go  so  far  as  to  embrace  the 
recent  statute  law  of  England  in  relation  to  divorce. 

Under  the  English  divorce  act,  20  &  21  Vict.,  chap.  85,  a  divorce 
will  not  be  granted,  if  the  court  find  that,  during  the  marriage,  the 
petitioner  has  been  accessory  to,  or  conniving  at,  the  adultery  of 
the  other  party  to  the  marriage,  or  has  condoned  the  adultery  com- 
plained of.  It  has  been  repeatedly  held,  under  this  statute,  that 
connivance  on  the  part  of  the  husband  will,  in  point  of  law,  bar 
Vol.  LVI  —  87 
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him  from  obtaining  relief,  on  account  of  the  adalteiy  which  he  has 
allowed  to  take  place.  Volenti  nan  fit  infuria  ia  the  principle  upon 
which  the  rule  has  been  founded.  Sogers  v.  Rogers,  3  Hagg. 
EccL  67;  Phillips  v.  Phillips,  1  Bobb.  EccL  144, 161.  Under 
this  principle,  it  is  not  always  necessary  to  show  active  connivance. 
If  it  [is  proved  that  there  has  been  a  long  course  of  criminal  con- 
duct on  the  part  of  the  wife,  of  which  the  husband  was  cognizant^ 
or  of  which  by  law  and  presumption  he  must  be  supposed  to  have 
been  cognizant,  he  cannot  secure  relief.  Crewe  v.  Orewe,  3  Hagg. 
Ecol.  123.  The  conduct  of  the  husband  after  being  informed  of 
the  adultery  of  his  wife,  his  refusal  to  interfere  with  her»  or  to 
institute  proceedings  against  her  for  a  divorce,  or  his  long  delay  in 
so  doing,  may  not  in  themselves  be  connivance,  but  may  be  evi- 
dence of  it.  A  total  indifFerence  to  such  adultery  may  lead  to  the 
inference  of  original  consent.  If  there  was  consent,  there  was  no 
injury,  and  the  husband  cannot  ask  for  relief  where  he  has  not 
been  injured. 

It  has  also  been  held  that  a  husband  who  connives  at  an  act  of 
adultery  by  his  wife  cannot  complain  of  any  subsequent  act, 
whether  with  the  same  or  with  esixAh^t  particeps  criminis.  CUpps 
V.  Oipps,  3  Sw.  &  Tr.  116;  Stone  v.  Stone,  3  Notes  of  Gases,  278, 
282.  It  has  been  held  that  the  same  principle  extends  to  any  act 
of  adultery  subsequent  to  the  one  directly  connived  at,  because  the 
husband,  having  consented  to  the  fall  of  his  wife  from  virtue,  can- 
not complain  of  acts  naturally  resulting  from  such  fall.  It  has 
been  doubted  whether  the  general  doctrine,  that  connivance  at  one 
adultery  is  a  bar  to  any  subsequent  adultery,  either  with  the  same 
or  with  another  particeps  criminis,  should  govern  all  cases.  The 
doctrine  may  be  carried  too  far,  and  thus  deprive  a  man  of  all  hope 
however  repentant  he  may  be,  and  however  he  may  strive  to  win 
his  wife  to  repentance.     2  Bish.  Mar.  &  Div.,  §  10. 

In  Hodges  v.  Hodges,  3  Hagg.  EccL  118,  it  was  held  that  a  hus- 
band, proceeding  against  his  wife  for  her  gross  adultery  committed 
after  a  separation  of  five  years  from  him,  resulting  in  the  birth  of 
children  baptized  in  his  name,  was  not  barred,  although  before  the 
separation  he  had  connived  at  her  adultery  with  men  other  than 
the  one  with  whom  this  was  committed.  This  case  has  been 
doubted  and  overruled.  Stone  v.  Stone,  ubi  supra;  Rogers  v.  Rogers, 
uhi  supra.     See  also  Hedden  v.  Hedden,  21  N.  J.  Eq.  61. 

The  libellcc  relies  upon  the  language  used  by  Lord  Stowell  in 
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Levering  t.  Levering,  3  Hagg.  Eccl.  85.  In  that  case,  an  appren- 
tice was  continaed  in  the  house,  with  the  husband's  permission, 
after  he  knew  of  great  and  indecent  familiarities  between  the 
apprentice  and  his  wife,  and  until  she  was  guilty  of  adultery  with 
another.  The  court  found  that  the  facts  amounted  almost  to  con> 
sent,  and  showed  a  degree  of  delinquency  which  rendered  him 
unworthy  of  a  remedy;  that  the  husband  had  connived  at  another 
adulterous  act  nearly  contemporaneously  committed  with  another 
person.  The  wife  made  no  defense.  "  The  ecclesiastical  court," 
«aid  Lord  Stowbll,  '' requires  two  things,  that  a  man  shall  come 
with  pure  hands  himself,  and  shall  have  exacted  a  duo  purity  on 
the  part  of  his  wife;  and  if  he  has  relaxed  with  one  man  he  has  no 
right  to  complain  of  another." 

The  language  of  the  court  was  applicable  to  the  facts  of  the  case, 
and  cannot  be  referred  to  a  state  of  facts  not  existing.  It  could 
not  refer  to  a  prior  act  of  adultery.  The  facts  of  the  case  did  noi 
authorize  such  reference.  Whatever  misconduct  the  court  found 
must  have  been  such  as  conduced  to  the  subsequent  or  contempo- 
raneous adultery.  When  his  lordship  said,  ''If  he  has  relaxed 
with  one  man,  he  cannot  complain  of  another,"  he  said  in  substance, 
''  If  he  has  relaxed  with  the  apprentice,  he  cannot  complain  of  the 
man  who  contemporaneously  committed  adultery  with  his  wife." 
This  case  is  no  authority  for  the  doctrine  contended  for  by  the 
libellee. 

We  have  been  referred  to  no  case  where  the  court  has  held  that 
connivance  was  a  bar  to  a  divorce  for  a  prior  adultery.  The 
English  statutes  and  decisions  seem  to  require  that  the  adultery 
complained  of  most  in  some  way  be  the  result  of,  or  connected 
with  the  connivance  charged,  or  the  divorce  will  not  be  barred. 
As  where  a  wife  sets  up  in  defense  herhusband^s  connivance  at  an 
adultery  with  a  different  person,  prior  to  the  adultery  charged,  she 
must  prove  the  prior  adultery.  Stone  v.  Stone,  ubi  supra;  Harris 
v.  Harris,  2  Hagg.  EccL  376,  416.  The  iniquity  which  deprives 
a  suitor  of  a  right  of  justice  in  a  court  of  equity  is  not  general 
iniquitous  conduct,  unconnected  with  the  matter  in  suit,  but  evil 
practice  or  wrongful  conduct  in  the  particular  matter  or  transac- 
tion in  respect  to  which  judicial  protection  or  redress  is  sought* 
Woodward  v.  Woodward,  41  N.  J.  Eq.  224. 

We  find  no  authority  for  laying  down  the  rule,  that  under  all 
circumstances,  connivance  at  one  adultery  is  an  absolute  bar  to  a 
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diTorce  for  a  prior  adultery,  and  we  feel  disiDclined  to  say  that  it 
is  not  reason  for  refusing  a  divorce  under  some  circumstanoes. 
The  character  of  the  conniyance  under  some  circumstances  may  be 
so  open,  gross,  and  revolting,  that  the  court  may  find  that  no 
injury  has  been  done  the  husband,  and  that  therefore  there  is  noth- 
ing to  redress,  that  the  husband  has  entirely  abandoned  all  right 
to  claim  that  his  wife  should  be  chaste,  and  that  he  has  thus  con- 
sented to  her  prior  adultery.  He  may  come  before  the  court  with 
such  impure  hands,  that  upon  the  soundest  considerations  of  pub- 
lic policy,  his  divorce  should  be  refused.  On  the  other  hand,  the 
circumstances  of  the  connivance  may  be  of  such  a  character,  having 
no  connection  or  relation  with  tho  prior  adultery,  as  not  to  operate 
as  a  bar,  or  otherwise,  against  the  right  of  the  husband  to  find  relief. 
In  the  case  at  bar,  the  presiding  justice  ruled  that  the  record  of 
the  former  suit  was  not  a  bar  to  maintaining  the  present  libel,  if 
the  libellant  proved  that  the  adultery  charged  in  the  present  suit 
was  committed  prior  to  the  adultery  charged  in  the  former  suit, 
and  was  not  known  to  him  at  the  time  he  brought  the  former  libel. 
Upon  inspection  of  the  record  of  the  former  suit,  and  examination 
of  the  evidence  reported,  we  do  not  find  the  connivance  found  by 
the  court  in  that  case  to  be  of  such  a  character  as  to  bar  the  libel- 
lant from  a  divorce  for  the  adultery  charged  in  the  libel  at  bar. 

Exceptions  overruled. 


Jakes  v.  City  of  Nbwtoic. 

(142MaM.868.) 

Autgnment  —  of  part  of  a  tUbt 

In  equity  there  may  be.  without  the  consent  of  the  debtor,  an  eflectoal  assign- 
ment of  part  of  an  entire  debt.* 


B 


ILL  to  enforce  an  assignment     The  opinion  states  the  iK)int 

(7.  0.  Powers,  for  plaintiff. 

W.  S,  Slocum,  for  city  of  Newton. 

W.  B.  Durante  for  Gilkey. 

m— 1 —  -   — — — ^ ' iM^ a^ M^ — M — I — fcT M— ^— ^^i^^^^i^i—~-TT* 

*  To  same  effect,  BMiange  Bank  v.  MbLoon  (78  Me.  498).  40  Am.  K<«p.  ftPH, 
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FiELDy  J.  The  assignment  in  this  case  is  a  formal  assignment, 
for  Talae  of  ''the  snm  of  1600  now  due  and  to  become  due  and 
payable  to  me ''  from  the  city  of  Kewton,  nnder  and  by  virtue  of  a 
contract  for  building  a  grammar  school-house^  and  it  is  agreed  that 
thid  snm  ''  shall  be  paid  out  of  the  money  reserved  as  a  guaranty 
by  said  city/'  and  the  assignee  is  empowered  '*•  to  collect  the  same.'^ 
There  is  no  doubt  that  it  would  operate  as  an  assignment  to  the 
extent  of  1600,  if  there  can  be  an  assignment,  without  the  consent 
of  the  debtor,  of  a  part  of  a  debt  to  become  due  under  an  existing 
contract,  and  the  cases  that  hold  that  an  order  drawn  on  a  general 
or  a  particular  fund  is  not  an  assignment  pro  ianto,  unless  it  is 
accepted  by  the  person  on  whom  it  is  drawn,  need  not  be  noticed. 
That  a  court  of  law  could  not  recognize  and  enforce  such  an  assign- 
ment, except  against  the  assignor  if  the  money  came  into  his  hands, 
is  conceded.  The  assignee  could  not  sue  at  law  in  the  name  of  the 
assignor,  because  he  is  not  an  assignee  of  the  whole  of  the  debt 
He  could  not  sue  at  law  in  his  own  name,  because  the  city  of  New- 
ton has  not  promised  him  that  it  will  pay  him  1600.  The  t600  is 
expressly  made  payable  ''  out  of  the  money  reserved  as  a  guaranty 
by  said  city,"  and  by  the  contract,  the  balance  reserved  was  payable 
as  one  entire  sum,  and  at  law  a  debtor  cannot  be  compelled  to  pay 
an  entire  debt  in  parts,  either  to  the  creditor  or  to  an  assignee  of 
the  creditor,  unless  he  promises  to  do  so.  Courts  of  law  originally 
refused  to  recognize  any  assignments  of  choses  in  action  made  with- 
out the  assent  of  the  debtor,  but  for  a  long  time  they  have  recognized 
and  enforced  assignments  of  the  whole  of  a  debt,  by  permitting  the 
assignee  to  sue  in  the  name  of  the  assignor,  under  an  implied 
power,  which  they  hold  to  be  irrevocable.  Partial  assignments 
such  courts  have  never  recognized,  because  they  hold  that  an  entire 
debt  cannot  be  divided  into  parts  by  the  creditor  without  the  con- 
sent of  the  debtor.  It  is  not  wholly  a  question  of  procedure, 
although  the  common-law  procedure  is  not  adapted  to  determining 
the  rights  of  different  claimants  to  parts  of  a  fund  or  debt.  The 
rule  has  been  established,  partially  at  least,  on  the  ground  of  the 
entirety  of  the  contract,  because  it  is  held  that  a  creditor  cannot 
sue  his  debtor  for  a  part  of  an  entire  debt,  and  if  he  brings  such  an 
action  and  recovers  judgment,  the  judgment  is  a  bar  to  an  action 
to  recover  the  remaining  part.  There  must  be  distinct  promises  in 
order  to  maintain  more  than  one  action.  Warrsn  v.  Cbmtngs,  6 
Oush.  103. 
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It  is  said,  in  equity,  there  may  be,  without  the  consent  of  the 
debtor^  an  assignment  of  a  part  of  an  entire  debt.  It  is  conceded 
that  as  between  assignor  and  assignee,  there  may  be  such  an  assign- 
ment. The  law  that  if  the  debtor  assents  to  the  assignment  in 
such  a  manner  as  to  imply  a  promise  to  the  assignee  to  pay  to  him 
the  sum  assigned,  then  the  assignee  can  maintain  an  action,  rests 
upon  the  theory  that  the  assignment  has  transferred  the  property 
in  the  sum  assigned  to  the  assignee  as  the  consideration  of  the 
debtor's  promise  to  pay  the  assignee,  and  that  by  this  promise  the 
indebtedness  to  the  assignor  is  j^ro  tonto  discharged.  It  has  been 
held,  by  courts  of  equity  which  have  hesitated  to  enforce  partial 
assignments  against  the  debtor,  that  if  he  brings  a  bill  of  inter- 
pleader against  all  the  persons  claiming  the  debt  or  fund,  or  parts 
of  it,  the  rights  of  the  defendants  will  be  determined  and  enforced^ 
because  the  debtor,  although  he  has  not  expressly  promised  to  pay 
the  assignees,  yet  asks  that  the  fund  be  distributed  or  the  debt  paid 
to  the  different  defendants  according  to  their  rights  as  between 
themselves ;  and  the  rule  against  partial  assignments  was  established 
for  the  benefit  of  the  debtor.  Public  Schools  Y.HecUh,  16  N.  J.  Eq. 
22  ;  Fourth  National  Bank  y.  Jffoonan,  14  Mo.  App.  243. 

In  many  jurisdictions,  courts  of  equity  have  gone  further,  and 
have  held  that  an  assignment  of  a  part  of  a  fund  or  debt  may  be 
enforced  in  equity  by  a  bill  brought  by  the  assignee  against  the 
debtor  and  assignor  while  the  debt  remains  unpaid.  The  proced- 
ure In  equity  is  adapted  to  determining  and  enforcing  all  the  rights 
of  the  parties,  and  the  debtor  can  pay  the  fund  or  debt  into  court, 
have  his  costs  if  he  is  entitled  to  them,  and  thus  be  compensated 
for  any  expense  or  trouble  to  which  he  may  have  been  put  by  the 
assignment.  But  some  courts  of  equity  have  gone  still  further,  and 
have  held,  that  after  notice  of  a  partial  assignment  of  a  debt  a  debtor 
cannot  rightfully  pay  the  sum  assigned  to  his  creditor,  and  if  he  does, 
that  this  is  no  defense  to  a  bill  by  the  assignee.  The  doctrine  car- 
ried to  this  extent  effects  a  substantial  change  in  the  law.  Under 
the  old  rule,  the  debtor  could  with  safety  settle  with  his  creditor 
and  pay  him,  unless  he  had  notice  or  knowledge  of  an  assignment 
of  the  whole  of  the  debt ;  under  this  rule  he  cannot,  if  he  have 
notice  or  knowledge  of  an  assignment  of  any  part  of  it. 

It  may  be  argued,  that  if  a  bill  in  equity  can  be  maintained 
against  the  debtor  by  an  assignee  of  a  part  of  the  debt,  it  must  be 
on  the  ground,  not  only  that  the  plaintiff  has  a  right  of  property 
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ia  the  sum  assigned,  bat  also  that  it  is  the  debtor's  doty  to  pay  the 
sam  assigned  to  the  assignee  ;  and  that  if  this  is  so,  it  follows,  that 
after  notice  of  the  assignment,  the  debtor  cannot  rightfully  pay  the 
sum  assigned  to  the  assignor. 

The  facts  of  this  case  however  do  no^  require  us  to  decide  whether 
a  bill  can  be  maintained  after  the  debtor  has  paid  the  entire  debt  to 
his  creditor,  although  after  notice  of  a  partial  assignment.  The 
city  of  Newton,  in  its  answer,  says  that  it  ^*  is  willing  to  pay  said 
balance  to  such  person  or  persons  as  should  be  justly  entitled  to 
receive  the  same,  whether  said  plaintiff  or  said  Oilkey  as  such  as- 
signee; ''  and  prays  '*  that  said  plaintiff  and  said  Oilkey  may  inter- 
plead, and  settle  and  adjust  their  demands  between  themselves,  and 
that  the  court  shall  order  and  decree  to  whom  said  sum  shall  be 
paid."  This  is  in  effect  asking  the  aid  of  the  Court  in  much  the  same 
manner  as  if  the  city  of  Newton  had  brought  a  bill  of  interpleader; 
and  the  proceedings  are  not  open  to  the  objection  that  the  court  is 
compelling  the  city  of  Newton  to  assent  to  an  assignment  against 
its  will. 

This  is  the  first  bill  in  equity  to  enforce  a  partial  assignment  of  a 
debt  which  has  been  before  this  court.  It  has  been  often  declared 
here  that  there  cannot  be  an  assignment  of  a  part  of  an  entire  debt 
without  the  assent  of  the  debtor;  but  the  cases  are  all  actions  at  law, 
and  in  the  majority  of  them  the  statement  was  not  necessary  to  the 
decision. 

In  I^pp  V.  Brovmell,  12  Gush.  376,  381,  the  action  waaassump- 
gil,  to  recover  the  amount  of  the  plaintiff's  lay  as  a  mariner  on  a 
whaling  voyage.  The  defense  was  an  assignment  of  the  balance 
due,  made  by  the  plaintiff  and  accepted  by  the  defendant.  This 
was  held  a  good  defense,  the  court  saying:  *^  It  is  in  terms  an  as- 
signment of  the  whole  lay;  it  must  be  so  by  operation  of  law.  It 
is  not  competent  for  a  creditor  to  assign  part  of  the  debt,  so  as  to 
give  any  equitable  interest  in  part  of  the  debt^  or  create  any  lien 
upon  it.  The  debtor^  or  holder  of  the  assignable  interest,  cannot, 
without  his  own  consent,  be  held  legally  or  equitably  liable  to  an 
assignee  for  part,  and  to  the  original  creditor^  or  another  assignee 
for  another  part.  Mandeville  v.  Welch,  5  Wheat.  277;  Gibson  v. 
Oooke,  20  Pick.  15;  s.  c,  32  Am.  Dec.  194;  Bobbins  v.  Baco7ij  3 
Green!  343.'' 

Gibson  V.  Oooke,  ubi  supra,  was  assumpsit  brought  in  the  name 
of  Gorham  Gibson  for  the  benefit  of  one  Plympton,  to  whom  Gib- 
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Bon  had  giTen  an  order  on  the  defendant  to  pay  Plympton  tl75.33 
**  as  my  income  become  due."  The  defendant  held  property  in 
trust  to  pay  over  the  ''  net  proceeds  once  a  quarter  "  to  Gibson  and 
others.  The  court  held  that  it  did  not  appear  that  '^  at  the  time  of 
the  assignment,  or  at  any  period  since,  the  whole  amount  due 
to  Oorham  Gibson  would  correspond  with  the  amount  of  the  draft/' 
and  that  **  a  debtor  is  not  to  have  his  responsibilities  so  far  varied 
from  the  terms  of  his  original  contract  as  to  subject  him  to  dis- 
tinct demands  on  the  part  of  several  persons,  when  his  contract 
was  one  and  entire." 

Knowlton  v.  Cooley,  103  Mass.  233,  was  a  tioistee  process,  and  the 
trustee  had  in  his  hands  tl47  due  the  defendant  as  wages,  and  the 
claimant  held  an  order  given  by  the  defendant  before  the  wages 
were  earned,  for  the  payment  to  him  of  the  defendant's  wages,  **  as 
fast  as  they  became  due,  to  the  amount  of  1150,"  which  the  trus- 
tee had  accepted.  The  court  held  that  the  order  was  an  assign- 
ment of  wages,  and  not  having  been  recorded,  was  invalid  against 
a  trustee  process  by  the  statute  of  1865,  chap.  43,  §  2.  The  court 
say:  ^''The  acceptance  of  the  order  by  Barton  (the  trustee)  does 
not  change  its  character.  His  assent  was  necessary  to  give  it  any 
validity  even  as  an  assignment  Oibson  v.  Cooke,  20  Pick.  15;  s. 
c,  32  Am.  Dec.  194." 

Papineau  v.  Naumkeag  Steam  Cotton  Co.,  126  Mass.  372,  was 
an  action  of  contract,  and  the  court  say:  ^*  The  order  of  Couil- 
lard  on  the  defendant,  in  favor  of  the  plaintiff,  was  not  an  order 
for  payment  of  all  that  should  be  due  the  drawer  as  wages  at  the 
severfd  times  when  the  installments  were  to  be  paid.  It  was  not 
therefore  an  assignment .  of  wages  to  the  plaintiff,  unless  the  de- 
fendant saw  fit  to  assent  to  it  as  such,  but  a  mere  order  for  money. 

It  is  settled  that  an  assignment  of  a  part  of  a  debt,  if  assented 
to  by  the  debtor  in  such  a  manner  as  to  imply  a  promise  to  pay 
it  to  the  assignee,  is  good  against  a  trustee  process,  or  against  an 
assignee  in  insolvency.  Taylor  v.  Lynch,  5  Gray,  49;  Lannan  v. 
Smith,  7  Gray,  150.  In  Bourne  v.  Cabot,  3  Mete.  305,  the  court 
say:  '' The  order  of  Litchfield  on  the  defendant  was  a  good  as- 
flignc.ent  of  the  fund,  pro  tanto,  to  the  plaintiff,  and  the  express 
promise  to  the  assignee,  to  pay  him  the  balance  when  the  vewel 
should  be  sold,  constituted  a  legal  contract." 

It  is  also  settled  that  an  equitable  assignment  of  the  whole  fund 
in  the  hands  of  the  trustee  is  good  against  a  trustee  process,  al« 
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though  the  trustee  has  received  no  notice  of  the  assignment  until 
after  the  trustee  process  is  seryed,  and  has  never  assented  to  it. 
Wakefield  v.  Martin,  3  Mass.  558;  Kingman  v.  Perkins,  105  Mass. 
Ill;  Norton  Y.  Fiecataqua  Ins.  Co.,  Ill  Mass.  532;  Taft  v.  BotO' 
Jker,  132  Mass.  277;  WillUms  v.  Ingereoll,  89  N.  Y.  508. 

Before^  as  well  as  since,  the  statute  of  1865,  chap.  43,  §  1  (Pub. 
Stats.,  chap.  183,  §  38),  if  the  assignment  was  for  collateral  security, 
and  the  assignee  was  bonnd  to  pay  immediately  to  the  assignor,  out 
of  the  sum  assigned,  any  balance  remaining  after  payment  of  his 
debt,  it  has  been  held  that  the  excess  above  the  debt  for  which  the 
assignment  is  security  is  attachable  by  the  trustee  process.  Macom-' 
her  T.  Doane,  2  Allen,  541;  Darling  v.  Andrews,  9  Allen,  106;  War^^ 
ren  v.  Sullivan,  123  Mass.  283;  Giles  v.  Ash,  123  Mass.  353.  See 
Lannan  y.  Smith,  ubi  supra. 

In  Macomber  t.  Doane,  iM  supra,  the  court  say:  '^  An  order 
constitutes  a  good  form  of  assignment,  it  being  for  the  whole  sum 
due  or  becoming  dne  to  the  drawer,  and  it  needs  not  be  accepted  to 
make  it  an  assignment.'*  The  order  was  for  one  month's  wages, 
which,  as  subsequently  ascertained,  amounted  to  $37.50,  but  ft  was 
given  as  security  for  groceries  furnished  and  to  be  furnished,  and 
on  the  day  of  the  service  of  the  writ,  the  defendant  owed  the  claim- 
ant for  groceries  t28.79,  and  the  remaining  $8.71  was  held  by  the 
trustee  process. 

Some  of  these  cases  were  noticed  in  Whitney  v.  Eliot  National  Bank, 
137  Mass.  351,  and  the  court  then  declined  to  decide  ''whether  in 
equity  there  may  not  be  an  assignment  of  a  part  of  a  debt." 

Without  considering  the  cases  upon  the  effect  of  orders  or  drafts 
for  money,  as  constituting  assignments  of  the  debt  or  of  a  part  of 
it,  it  seems  never  to  have  been  decided  in  this  Commonwealth  that 
an  assignment  for  value  of  a  part  of  an  entire  debt  is  not  good,  to 
the  extent  of  the  assignment,  agamst  trustee  process.  In  trustee 
process,  the  trustee  of  the  defendant,  if  charged,  is  by  the  statute 
compelled  to  pay  to  the  plaintiff  so  much  of  what  he  admits  to  be 
dne  to  the  defendant  as  is  necessary  to  satisfy  the  plaintiff's  judg- 
ment; and  as  an  entire  debt  may  thus  be  divided,  it  seems  equita- 
ble that  an  assignee  of  a  part  of  the  debt  should  be  admitted  as  a 
claimant*  and  this  is  in  effect  done  when  the  assignment  is  as  col- 
lateral security. 

Palmer  v.  Merrill,  6  Cush.  282,  s.  c,  52  Am.  Dec.  182,  was  as- 
sumpsit  against  the  administrator  of  Spaulding,  who  had  caused 
Vol.  LVI  ~  88 
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his  life  to  be  insured,  by  a  policy  payable  to  himself,  his  executors, 
administrators  or  assigns;  and  he,  by  a  memorandum  in  writing  in- 
dorsed on  the  policy  for  a  valuable  consideration,  assigned  and  re- 
quested the  insurer  to  pay  the  plaintiff  the  sum  of  $400,  part  of  the 
sum  insured  by  the  policy,  in  case  of  loss  on  the  same,  of  which 
assignment  and  request  the  insurers  on  the  same  day  had  due  no- 
tice. The  policy,  with  this  indorsement  thereon,  remained  in  the 
custody  of  Spaulding  until  his  decease,  and  came  into  the  hands  of 
the  administrator  of  his  estate,  who  collected  the  whole  amount 
of  the  insurance,  and  represented  the  estate  as  insolyent;  and  the 
question  was  *'  whether  the  case  shows  an  assignment,  which  vested 
any  interest  in  this  policy,  legal  or  equitable,  in  the  plaintiff." 

The  court  held  that  it  did  not,  and  said:  '' According  to  the 
modem  decisions,  courts  of  law  recognize  the  assignment  of  a 
chose  in  action,  so  far  as  to  vest  an  equitable  interest  in  the  as- 
signee, and  authorize  him  to. bring  an  action  in  the  name  of  the 
assignor,  and  recover  a  judgment  for  his  own  benefit.  But  in  or- 
der to  constitute  such  an  assignment,  two  things  must  concur; 
first,  the  party  holding  the  chose  in  action  must,  by  some  signifi- 
cant act,  express  his  intention  that  the  assignee  shall  have  the  debt 
or  right  in  question,  and  according  to  the  nature  and  circumstances 
of  the  case,  deliver  to  the  assignee,  or  to  some  person  for  his  use, 
the  security,  if  there  be  one,  bond,  deed,  note,  or  written  agree- 
ment, upon  which  the  debt  or  chose  in  action  arises;  and  secondly, 
the  transfer  shall  be  of  the  whole  and  entire  debt  or  obligation,  in 
which  the  chose  in  action  consists.  *  *  *  It  appears  to  us  that 
the  order  indorsed  on  this  policy,  and  retained  by  the  assured,  fails 
of  amounting  to  an  assignment,  in  both  of  these  particulars."  The 
court  further  said,  that  if  an  order  be  "  for  a  part  only  of  the  fund  or 
debt,  it  is  a  draft  or  bill  of  exchange,  which  does  not  bind  the  drawee, 
or  transfer  any  proprietary  or  equitable  interest  in  the  fund,  until 
accepted  by  the  drawee.  It  therefore  creates  no  lien  upon  the  fund. 
Upon  this  point,  the  authorities  seem  decisive.  Welch  v.  MandvUh, 
1  Wheat.  233;  s.  c,  5  Wheat.  277;  Robhns  v.  Bacon,  3  Greenl.  346; 
Oibson  v.  Cookey  20  Pick.  15;  s.  c,  32  Am.  Dec.  194." 

Welch  V.  Mandeville,  ubi  supra,  was  an  action  of  covenant  broken, 

brought  by  Prior  in  the  name  of  Welch  against  Mandeville,  who 

set  up  a  release  by  Welch,  to  which  Prior  replied  that  Welch,  before 

i  the  release,  had  assigned  the  debt  due  by  reason  of  the  covenant  to 

him,  of  which  the  defendant  had  notice.     The  court  consider  the 
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effect  of  certain  bills  of  exchange,  and  say:  '^  But  where  the  order 
is  drawn  either  on  a  general,  or  a  particular  fund,  for  a  part  only, 
it  does  not  amount  to  an  assignment  of  that  part,  or  give  a  lien  as 
against  the  drawee,  unless  he  consent  to  the  appropriation  by  an 
acceptance  of  the  draft;  ^'  that  **  creditor  shall  not  be  permitted 
to  split  up  a  single  cause  of  action  into  many  actions,  without  the^ 
assent  of  his  debtor,"  and  that,  ''if  the  plaintiff  could  show  a  par- 
tial assignment  to  the  extent  of  the  bills,  it  would  not  avail  him  in 
sapport  of  the  present  salt/' 

The  equitable  doctrine  now  maintained  by  the  Supreme  Court 
of  the  IJnited  States  is  shown  by  Wright  v.  Ellison,  1  Wall.  16^ 
Christmas  v.  Russelly  14  Wall.  69;  Trist  v.  Child,  21  Wall.  441, 
and  Pmigh  v.  Porter,  112  TJ.  S.  737.  In  Peugh  v.  Porter,  that 
court  ordered  that  a  decree  be  entered  that  Peugh,  subject  to  cer- 
tain rights  in  the  estate  of  Winder,  was  entitled  to  one-fourth  of  a 
f and,  by  virtue  of  an  assignment  of  one-fourth  of  a  claim  against 
Mexico,  made  before  the  establishment  of  the  claim  from  which 
the  fund  was  derived,  and  before  the  fund  was  in  existence,  and 
declared  the  law  to  be,  that  'Mt  is  indispensable  to  a  lien  thus 
created  that  there  should  be  a  distinct  appropriation  of  the  fund  by 
the  debtor,  and  an  agreement  that  the  creditor  should  be  paid  out 
of  it."  In  Bobbins  v.  Bacon,  ubi  supra,  the  order  was  for  the  pay- 
ment of  the  whole  of  a  particular  fund,  and  was  held  good. 

The  existing  law  of  Maine  is  declared  in  National  Exclhange 
Bank  v.  McLoon,  73  Me.  498;  s.  c,  40  Am.  Rep.  388,  by  an 
elaborate  opinion,  and  the  conclusion  reached  is,  that  an  assign- 
ment of  a  part  of  a  chose  in  action  is  good  in  equity,  and  against  a 
trustee  process. 

In  England,  it  is  held  that  the  particular  fund  or  debt  out  of 
which  the  payment  is  to  be  made  must  be  specified  in  the  assign- 
ment, Percival  v.  Dunn,  29  Ch.  D.  128;  but  the  assignment  of 
a  part  of  a  debt  or  fund  is  good  in  equity.  The  present  case  is  like 
Ex  parte  Moss,  14  Q.  B.  D.  310,  and  a  stronger  case  for  the  plain- 
tiff than  Brice  v.  Bannister,  3  Q.  B.  D.  569,  where  although  the 
procedure  was  under  the  statute  of  36  and  37  Vict.,  chap.  66,  the 
foundation  of  the  liability  was  that  the  assignment  was  good  in 
equity,  and  the  case  at  bar  is  relieved  from  the  difficulties  which 
induced  Brett,  L.  J.,  in  that  case,  to  dissent,  and  Brice  v.  Ban- 
nister was  approved  in  Ex  parte  Hall,  10  Ch.  D.  615.  The  present 
case  also  resembles  Tooth  y.  HdUett,  L.  B.,  4  Ch.  242,  except  that 
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there  the  snms  paid  by  the  trastee  for  creditors  in  finishing  the 
house  exhausfced  all  that  became  due  under  the  contract.  See  also 
Addison  v.  Cox,  L.  S.,  8  Oh.  76. 

In  Appeals  of  Philadelphia^  86  Penn.  St.  179,  it  is  conceded  that 
the  rule  that  an  assignment  of  a  part  of  a  debt  is  valid  prevails  in 
equity  between  individuals;  but  the  court  refused  to  apply  it  to  a 
debt  due  from  a  municipal  corporation,  on  the  ground  that  ^Hhe 
policy  of  the  law  is  against  permitting  individuals,  by  their  private 
contracts,  to  embarrass  the  principal  officers  of  a  municipality." 
See  Oeisfs  Appeal,  104  Penn.  St.  351.  But  there  is  no  gronnd  for 
any  such  distinction  in  this  Commonwealth. 

In  New  York,  the  assignment  of  a  part  of  a  debt  or  fund  is  good 
in  equity.  Field  v.  Mayor,  6  N.  Y.  179;  s.  c,  67  Am.  Dec.  435; 
Eisley  v.  Phenix  Bank,  83  K.  Y.  318.  And  the  same  doctrine  is 
maintained  in  other  States.  Daniels  v.  Meinhard,  53  Oa.  359; 
Etheridge  v.  Vermy,  74  N.  C.  809;  Lapping  v.  Duffy,  47  Ind.  61; 
Fordyce  v.  Nelson,  91  Ind.  447;  Bower  v.  Hadden  Blue  Stone  Co., 
3  Stew.  (N.  J.)  171;  Gardner  y.  Smith,  5  Heisk.  256;  Grainy. 
Aldrich,  38  Oal.  514;  Des  Moines  v.  Hinkley,  62  Iowa,  637;  Canty 
V.  Latterner,  31  Minn.  239;  First  National  Bank  v.  Kimberlands, 
16  W.  Va.  555. 

From  the  examination  of  our  cases,  it  appears  not  to  have  been 
decided  that  there  cannot  be  an  assignment  of  a  part  of  a  fund  or 
debt  which  will  constitute  an  equitable  lien  or  charge  upon  it,  and 
be  enforced  in  equity  against  the  debtor  or  person  holding  the  fund. 
Palmer  v.  Merrill,  ubi  supra,  may  well  rest  upon  the  first  reason 
given  for  the  decision.  See  Steams  v.  Quincy  Ins,  Co.,  124  Mass. 
61-63.  The  decisions  of  courts  of  equity  in  other  jurisdictions  are 
almost  unanimous  in  maintaining  such  a  lien,  where  the  assign- 
ment  is  for  value,  distinctly  appropriates  a  part  of  the  fund  or  debt, 
and  makes  the  sum  assigned  specifically  payable  out  of  it. 

Without  undertaking  to  decide  what  is  not  before  us,  and  con- 
fining ourselves  to  the  facts  in  the  case,  which  are  that  the  debt 
is  admitted  and  remains  unpaid,  and  the  debtor  in  his  answer  asks 
the  court  to  determine  the  rights  of  the  different  claimants,  we 
think  that  there  should  be  a  decree  that  the  city  of  Newton  pay 
to  the  plaintiff  1600,  and  that  the  remainder  of  the  sum  due  from 
the  city,  after  deducting  its  costs,  be  paid  to  Qilkey,  assignee. 

The  assignment  was  not  made  in  fraud  of  the  laws  relating  to 
Insolvency.  So  ordered. 
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Ghapik  y.  Fsbeland. 

042  liaw.  888.) 

Statute  of  UmUatioTu-'^eon/verrian  of  pertondUp  into  Jtxttire$ 'Affront  to  third 

permm. 

Two  eonnteTS,  belonging  to  A.,  were  without  his  knowledge  or  anthoritj 
placed  by  B.  in  a  shop  built  by  him  on  his.  land,  nailed  to  the  floor,- and  used 
there.  Four  years  afterward,  B.  mortgaged  the  premises  to  C,  who,  eight 
yeare  later,  foredoeed  the  mortgage,  and  then  sold  the  premises  to  D.,  mak- 
ing no  mention  of  the  counters.  A.,  who  two  years  subsequently  first  learned 
where  the  counters  were,  took  them  from  D.'s  possession.  SM,  that  D. 
could  maintain  replevin  for  them.    {8oe  note,  p.  702.) 

REPLEVIN.    The  opinion  states  the  facts.    The  defendant  had 
judgment  below. 

A,  J.  Bartholomew^  for  plaintiffs. 
J*.  Hopkins,  for  defendant. 

HoLMSSy  J.  This  is  an  action  of  replevin  for  two  counters. 
There  was  evidence  that  they  belonged  to  the  defendant  in  1867, 
when  one  Warner  built  a  shop,  put  the  counters  in,  nailed  them  to 
the  floor^  and  afterward,  on  January  2,  1871,  mortgaged  the  prem- 
ises to  one  DeWitt.  In  April,  1879,  De Witt's  executors  foreclosed, 
and  sold  the  premises  to  the  plaintiffs.  The  defendant  took  the 
counters  from  the  plaintiffs'  possession  in  1881.  The  court  found 
for  the  defendant.  Considering  the  bill  of  exceptions  as  a  whole, 
we  do  not  understand  this  general  finding  to  have  gone  on  the 
ground  either  of  a  special  finding  that  the  counters  remained  chat- 
tels for  all  purposes,  and  were  not  covered  by  the  mortgage.  Oar- 
penter  v.  Walker^  140  Mass.  41G,  or  that  there  was  a  fraudulent 
concealment  of  the  cause  of  action,  within  the  General  Statutes, 
chapter  155,  §  12  (Pub.  Stats.,  chap.  197,  §  14).  But  we  under, 
stand  the  court  to  have  ruled  or  assumed,,  that  although  the  statute 
should  have  run  in  favor  of  Warner  or  DeWitt  before  the  transfer 
to  the  plaintiffs,  that  circumstance  would  not  prevent  the  defend- 
ant from  taking  possession  if  she  could,  or  entitle  the  plaintiffs  to 
sue  her  for  doing  so,  if  she  was  the  original  owner. 

A  majority  of  the  court  are  of  opinion  that  this  is  not  the  law. 
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4ind  that  there  must  be  a  new  triaL  We  do  not  forget  all  that  has 
been  said  and  decided  as  to  the  statute  of  limitations  going  only  to 
the  remedy,  especially  in  cases  of  contract.  We  do  not  even  find  it 
necessary  to  express  an  opinion  as  to  what  would  be  the  effect  of  a 
statute  like  ours,  if  a  chattel,  after  having  been  held  adversely  for 
■six  years,  were  taken  into  another  jurisdiction  by  the  originally 
wrongful  possessor,  although  all  the  decisions  and  dida,  so  far  as 
"we  know,  agree  that  the  title  would  be  deemed  to  have  passed. 
Cockfield  V.  Hudson^  1  Brev.  311;  Howell  v.  Hair,  15  Ala.  194: 
Jones  V.  Jones,  18  Ala.  248,  253;  Clark  v.  Slaughter,  34  Miss.  65; 
Winbum  v.  Cochran,  9  Tex.  123;  Preston  v.  Briggs,  16  Vt.  124, 
130;  Baker  v.  (Mass,  55  N  H.  61,  63;  Campbell  v.  Holt,  115  U.  S. 
■620,  623.  What  we  do  decide  is,  that  where  the  statute  would  be 
^  bar  to  a  direct  proceeding  by  the  original '  owner,  it  cannot  be 
defeated  by  indirection  within  the  jurisdiction  where  it  is  law.  If 
he  cannot  replevy,  he  cannot  take  with  his  own  hand.  A  title 
which  will  not  sustain  a  declaration  will  not  sustain  a  plea. 

It  is  true  that  the  statute,  in  terms,  only  limits  the  bringing  of 
sxi  action.  But  whatever  importance  may  be  attached  to  that 
Ancient  form  of  words,  the  principle  we  ttiy  down  seems  to  us  a 
necessary  consequence  of  the  enactment.  And  a  similar  doctrine 
has  been  applied  to  the  statute  of  frauds.  Garrington  v.  Boots,  2 
M.  &  W.  248.    See  King  y.  Welcome,  5  Qray,  41. 

As  we  understand  the  statutory  period  to  have  run  before  the 

plaintiffs  acquired  the  counters,  we  do  not  deem  it  necessary  to 

consider  what  would  be  the  law  if  the  plaintiffs  had  purchased  or 

taken  the  counters,  within  six  years  of  the  original  conversion, 

from  the  person  who  first  converted  them,  and  the  defendant  had 

taken  them  after  the  action  against  the  first  taker  had  been  barred, 

but  within  six  years  of  the  plaintiffs  acquiring  them.     We  regard 

a  purchaser  from  one  against  whom  the  remedy  is  already  barred 

as  entitled  to  stand  in  as  good  a  position  as  his  vendor.     Whether 

a  second  wrongful  taker  would  stand  differently,  because  not  privy 

in  title,  we  need  not  discuss.     See  Leonard  v.  Leonard,  7  Allen, 

277;  Sawyer  v.  Kendall,  10  Cush.  241:  Norcross  v.  James,  140 

Mass.  188,  189;  Co.  Litt.  114  b,  121  b. 

Exceptions  stcstaitmL 
Field,  J.,  dissented. 

Note  bt  tub  Reporter. — Field,  J.,  in  his  dissenting  opinion,  said:  "  The 
rale  that  the  title  of  personal  property  is  lost  hy  a  wrongful  conversion  of  it 
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into  Borne  other  species  of  piopertj,  or  bj  making  it  a  part  of  real  estate,  has 
its  foandation  in  the  impossibilitj  or  impracticabilitj  of  tracing  the  property^ 
M-  of  severing  it  from  the  real  estate;  and  when  personal  chAttels  are,  without 
the  consent  .of  the  owner,  And  without  right,  taken  bj  another  and  affixed  to 
real  property,  the  title  of  the  owner  is  not  lost,  unless  the  identity  of  the  chot- 
lels  has  been  destroyed,  or  they  have  been  so  affixed  to  the  real  property  that 
it  is  impracticable  to  sever  them.  See  Wetherbee  v.  Oreen,  22  Mich.  811; 
B,  c ,  7  Am.  Kep.  658;  Jmett  v.  Dringer,  80  N.  J.  Eq.  291.  I  think  that  the 
first  request  therefore  ought  not  to  have  been  given. 

*'  As  the  plaintiffs  first  took  possession  of  the  counters  as  their  own  some 
time  after  the  foreclosure  of  the  mortgage  in  1879,  the  statute  of  limitations 
would  have  been  no  defense  to  them  if  the  defendant  had  brought  trover 
against  them  in  1881,  when  she  took  possession  of  the  counters;  their  only 
defense  would  have  been  title  in  themselves  derived  from  their  vendors,  and 
this  title  rests  ultimately  upon  the  jKMSsession  of  Warner.  The  second  request, 
as  applicable  to  the  case,  is  in  effect,  that  if  Warner  took  the  counters  tor* 
iiously,  and  kept  them  attached  to  his  building  more  than  six  years,  the  de- 
fendant lost  her  right  of  property  in  the  counters.  It  is  not  stated  in  the 
request,  that  Warner's  possession,  to  effect  a  chance  of  title,  must  have  been 
either  known  to  the  defendant  or  open  and  notorious,  and  must  have  been 
ander  a  claim  of  right;  and  that  his  possession  was  of  this  character  is  not 
necessarily  to  be  inferred  from  the  evidence.  The  effect  of  the  statute  of 
limitations  of  real  actions  upon  the  acquisition  of  title  to  real  property  is  care- 
fully discussed  in  Langdell  on  £q.  PI.,  §  119  et  9&g.  Our  statute  of  limitations 
of  real  actions  provides  that  '  no  person  shall  commence  an  action  for  the 
recovery  of  lands,  nor  make  an  entry  thereon,  unless  within  twenty  years  after 
the  right  to  bring  such  action  or  to  make  such  entry  first  accrued,  or  within 
twenty  years  after  he,  or  those  from,  by  or  under  whom  he  claims  have  been 
seised  or  possessed  of  the  premises,  except  as  is  hereinafter  provided.'  Pub. 
Stats.,  chap.  196,  §  1;  Gen.  Stats.,  chap.  164.  §  1;  Rev.  Stats.,  chap.  119,  g  1; 
Stats.  1786,  chap.  18;  1807,  chap.  75;  Commissioners'  Notes  to  the  Rev.  Stats., 
chap.  119.  As  writs  of  right  and  of  formedon,  and  all  writs  of  entry  except 
those  provided  by  the  Public  Statutes,  chapter  184,  were  abolished  by  the 
Revised  Statutes,  chapter  101,  section  51,  it  follows,  that  with  certain  excep- 
tions not  necessary  to  be  noticed,  after  a  disseisin  continued  for  twenty  years, 
or  in  other  words  after  twenty  years  from  the  time  when  the  right  to  bring  a 
writ  of  entry  or  to  enter  upon  the  land  first  accrued,  the  former  owner  of  a 
freehold  can  neither  maintain  any  action  to  recover  possession,  nor  enter  upon 
the  land,  nor  without  an  entry  convey  it;  and  as  all  remedy,  either  by  action 
or  by  taking  possession,  is  gone,  his  title  is  held  to  have  been  lost.  The  effect 
of  the  statute  has  been  to  extinguish  the  right,  as  well  as  to  bar  the  remedy, 
and  this  is  the  construction  given  to  the  English  statutes  of  3  &  4  Wm.  IV., 
chapter  27.  Our  statute  of  limitations  of  personal  actions  was  taken  from  the 
statutes  of  21  Jac.  I.  chapter  16,  and  this  statute  has  been  held  not  to  extin- 
guish the  right,  but  only  to  bar  the  remedy.  Ou>en  v.  De  Beauvoir,  16  M.  4 
W.  547:  5  Exch.  166;  Dawkins  v.  Penrhyn,  6  Ch.  D.  818;  4  App.  Cas.  51;  Dui^ 
-dee  Harbour  v  Daugall,  1  Macq.  817,  821;  In  re  AlUon,  11  Ch.  D.  284. 
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"  Section  1  of  the  Public  Statutes,  chapter  197,  declares:  '  The  following^ 
actions  shall  be  commenced  within  six  years  next  after  the  caase  of  action 
accmes,  and  not  afterward  *  *  *  actions  of  replevin,  and  all  other  actions 
for  taking,  detaining,  or  injuring  goods  or  chattels.'  There  is  no  statute,  and 
no  law,  prohibiting  the  owner  of  personal  chattels  from  peaceably  taking  pos- 
session of  them  whenever  he  may  find  them,  and  the  technical  law  of  seisin 
and  disseisin  was  never  applied  to  personal  chattels.  It  is  established  in  this 
Commonwealth  that  a  debt  barred  by  the  statute  of  limitations  of  the  place  of 
the  contract  is  not  extinguished.  The  statute  only  bars  the  remedy  by  action 
within  the  Jurisdiction  where  the  defendant  has  resided  during  the  statutory 
period.  Bulger  v.  Bache,  11  Pick.  86.  It  was  formerly  contended,  that  if  the 
parties  to  a  contract  had  resided  within  the  same  Jurisdiction  so  long  a  time, 
that  under  the  statute  of  limitations  there,  the  remedy  by  action  was  barred, 
this  ought  to  be  held  everywhere  to  have  extinguished  the  right  of  action,  and 
thus  to  have  extinguished  the  debt,  especially  if  the  residence  was  that  of  the 
place  where  the  contract  was  made;  and  the  courts  of  some  Juriadictlona  so 
held.  Brawn  v.  Parker,  28  Wis.  21,  80;  Goodman  v.  Munkt,  8  PorU  84,  which 
is  overruled  in  Jones  v.  Jones,  18  Ala.  248.  See  LeBoy  v.  CrowninehiM,  8 
Mason,  161,  168.  This  view  was  however  generally  abandoned,  and  was  never 
the  law  of  this  Commonwealth,  of  the  English  courts,  of  the  Supreme  Court 
of  the  United  States,  or  of  the  courts  of  most  of  the  States.  A  distinction  was 
made  in  some  of  the  Southern  States  between  debts  and  chattels;  and  in  suits 
for  the  recovery  of  slaves,  it  was  held  that  adverse  possession  for  the  statutoiy 
period  of  limitations  of  personal  actions  created  a  title.  In  some  of  the  decis- 
ions, it  is  said  that  the  possession  must  be  bona  fide,  and  acquired  without 
force  or  fraud,  and  must  be  peaceable  and  adverse.  It  was  held  however  that 
where  there  had  been  successive  purchases  of  a  slave,  the  possession  of  the 
successive  purchasers  could  not  be  tacked,  so  as  to  create  a  title  by  advene 
possession,  because  each  purchase,  if  the  purchaser  took  possession,  was  a  new 
conversion;  but  such  a  title  acquired  by  one  person  could  be  transferred  to 
another.  In  some  of  these  States,  at  the  time  of  these  decisions,  it  was  also 
held  that  the  statute  of  limitations  of  personal  actions  extinguished  debts. 
CoekfflM  V.  Hudson,  1  Brev.  811;  HotoeU  v.  Hair,  15  Ala.  194;  Clark  v.  Slaujghr 
ter,  84  Bliss.  65;  Winbum  v.  Cochran,  9  Tex.  128;  WeUe  v.  Bagland,  1  Swan, 
501;  Bryan  v.  Weema,  29  Ala.  428;  b.  c,  65  Am.  Dec.  407;  Slap  v.  Bacon,  4 
Sneed,  99;  6.  c,  67  Am.  Dec.  601;  Bernard  v.  CkUea,  7  Dana,  18;  MoffaU  v. 
Buehcman,  11  Humph.  369;  s.  c,  54  Am.  Dec.  41;  2^ewby  v.  BkUcey,  8  Hen.  4 
M.  57;  Beadle  v.  Hunter,  8  Strob.  881.     See  Goodman  v.  JIfanke,  ubi  eupra, 

"  In  Preston  v.  Bnggs,  16  Vt.  124,  and  Baker  v.  Cfiase,  55  N.  H.  61,  it  was 
suggested  that  adverse  possession  of  a  chattel  for  six  years  transferred  the 
title;  but  the  cases  did  not  require  a  determination  of  the  question.  In  Camp* 
heU  V.  Holt,  11^  U.  S.  620,  628,  there  is  an  express  declaration  that '  the  weight 
of  authority  is  in  favor  of  the  proposition  that  where  one  has  had  the  peace- 
able, undisturbed  and  open  possession  of  real  or  personal  property,  with  an 
assertion  of  his  ownership,  for  the  period  which,  under  the  jaw,  would  bar  an 
action  for  its  recovery  by  the  real  owner,  the  former  has  acquired  a  good  title, 
a  title  superior  to  the  latter,  whose  neglect  to  avail  himself  of  his  legal  rights- 
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has  lost  him  his  title.'  The  cases  there  cited  are  two  of  the  slave  cases  which 
have  been  mentioned,  and  decisions  of  the  Sapreme  Court  of  the  United  States 
relating  to  real  property. 

"  The  law  of  the  Sapreme  Court  of  the  United  States  in  regard  to  contracts 
was  carefullj  stated  in  Townsend  ▼.  JemUon,  9  How.  407;  and  it  was  there 
held,  that  when  the  statute  extinguished  the  right  or  title,  and  created  a  new 
one,  this  new  right  or  title  would  be  recognized  by  courts  In  other  jurisdic- 
tions; but  if  the  statute  only  affected  the  remedy,  the  courts  would  afford  the 
remedies  provided  by  their  own  laws.  Our  decisions  upon  the  effect  of  our 
statute  of  limitations  upon  debts  or  contracts  uniformly  hold  that  it  affects 
only  the  remedy  by  action.  Bulger  ▼.  Eoche,  libi  supra;  Thayer  v.  Ifann,  19 
Pick.  685;  Hancock  ▼.  Franklin  Ins.  Co.,  114  Mass.  165. 

"  There  is  nothing  in  the  statute  which  suggests  any  distinction  between 
actions  to  recover  chattels. and  actions  to  recover  debts,  and  it  does  not  purport 
to  be  a  statute  relating  to  the  acquisition  of  title  to  property,  but  a  statute 
prescribing  the  time  within  which  certain  actions  shall  be  brought.  There  is 
not  a  trace  to  be  found  in  our  reports  of  the  doctrine  that  possession  of  chat-  ^ 
tels  for  the  statutory  period  of  limitations  for  personal  actions  creates  a  title, 
and  I  can  find  no  such  doctrine  in  the  English  reports,  or  in  the  reports  of  a' 
majority  of  the  courts  of  the  States  of  this  country.  The  law  concerning  the 
acquisition  of  easements  in  real  property  by  prescription,  in  its  modem  form, 
was  established  by  the  courts  by  adopting  in  part  the  Roman  law,  and  by 
limiting  the  period  of  enjoyment  necessary  to  create  the  right  to  the  time 
required  by  statute  for  bringing  actions  for  the  recovery  of  land.  Edson  v. 
JtunseU,  10  Allen,  667. 

"  A  right  of  way  may  be  acquired  by  repeated  trespasses,  if  they  are  openly 
made  under  a  claim  of  right,  and  are  uninterrupted;  but  twenty  years'  user  is 
required,  although  the  limitation  for  actions  of  tort  in  the  nature  of  trespass 
quare  clausum  is  six  years.  It  was  inevitable  perhaps,  that  if  a  title  to  lanl 
could  be  acquired  by  adverse  possession,  a  privilege  or  easement  in  land 
should  be  acquired  by  adverse  use.  By  the  Public  Statutes,  chapter  197,  sec- 
tion 14,  if  a  person  liable  to  an  action  '  fraudulently  conceals  the  cause  of  such 
action  from  the  knowledge  of  the  person  entitled  to  bring  the  same,  the  actlbn 
may  be  commenced  at  any  time  within  six  years  after  the  person  so  entitled 
discovers  that  he  has  such  cause  of  action."  This  section  has  been  construed 
strictly.  Nudd  v.  Hamblin,  8  Allen,  180.  Under  this  section,  if  one  man 
stole  another  man's  watch  and  carried  it  on  his  person  as  watches  are  usually 
carried,  it  might '  be  held  that  the  thief  ^fraudulently  concealed  the  cause  oi 
action  from  the  owner;  but  if  the  thief  sold  the  watch  to  one  who  purchased 
it  in  good  faith,  and  he  carried  it  in  his  pocket,  this  could  not  be  held  to  be  a 
fraudulent  concealment;  and  if  the  statute  of  limitations  transfers  the  title, 
the  ownei,  at  the  end  of  six  years,  would  lose  the  title  to  his  watch,  although 
he  may  not  have  known  or  been  able  to  discover  who  had  it.  The  possession 
of  personal  chattels,  even  although  honestly  held,  is  not  always  open  and 
notonous,  and  if  title  to  such  chattels  is  to  be  acquired  by  possession,  it  ought 
to  be  by  an  adverse  possession  honafidt  held  under  a  claim  of  right,  which  / 
was  known  to  the  owner,  or  so  open  and  notorious  that  the  owner  ought  to 
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have  known  It.    The  second  xequest  does  not  assome,  and  it  has  not  been 
found  as  a  fact,  that  snch  was  the  nature  of  Warner's  possession. 

**  Lamb  ▼.  CUvrk,  5  Pick.  198,  was  assompsit  by  an  executoi  to  reooTer 
money  paid  to  the  defendant  by  makers  of  certain  promissory  notes  which  had 
been  delivered,  more  than  six  years  before  the  action  ¥ras  brought,  to  the  de* 
f endant  as  his  property,  by  the  plaintiff's  testator,  as  the  consideration  of  e 
conveyance  of  land  by  the  defendant  to  the  testator's  wife.  The  plaintiff  eon- 
tended  that  there  was  a  fraudulent  combination  between  the  defendant  and 
the  wife  of  the  testator,  whereby  the  testator  had  been  defrauded  of  his  prop- 
erty. It  was  conceded  by  the  court,  that  an  action  of  trover  might  have  been 
brought  at  any  time  within  six  years  after  the  defendant  received  the  notes, 
and  that  snch  an  action  was  barred  by  the  statute  of  limitations.  The  plaintiff 
however  was  permitted  to  recover  all  sums  of  money  received  by  the  defendant 
from  the  makers  of  the  notes  within  six  years  before  the  commencement  of 
the  action.  If  the  expiration  of  the  six  years  had  transferred  the  title  of  the 
^  notes  to  the  defendant,  it  is  difficult  to  see  how  the  action  could  have  been 
maintained. 

'*WUki7i9on  V.  Verity,  L.  R.,  6  C.  P.  906,  was  detinue  by  the  church  war- 
dens  of  All  Saints  against  the  vicar,  who  in  1859,  having  the  custody  of  the 
communion  plate,  sold  it  for  old  silver.  The  church  wardens  discovered  this 
in  1870,  and  then  made  a  demand.  The  defense  was  the  statute  of  limitailona. 
and  that  the  conversion  occurred  when  the  defendant  sold  the  plate.  The 
court  says:  '  If  this  had  been  an  action  for  damages  for  the  conversion  of  the 
plate,  in  which  the  demand  and  refusal  woald  have  been  only  evidence  of  a 
conversion,  it  would  have  been  impossible  to  contend  that  the  date  of  the 
conversion  could  be  excluded,  or  to  deny  that  the  defense  upon  the  statute 
was  sustained.  Nor  could  the  ignorance  of  the  plaintiffs  or  theiz  predecessors 
have  prevented  its  operation.'  But  the  court  held  tlbit  the  plaLntiib  could 
elect  to  sue  the  defendant  in  detinue  upon  his  contract  as  bulee  to  deliver  the 
plate  on  demand,  and  that  '  it  is  no  answer  for  the  bailee  to  say  that  he  has 
incapacitated  himself  from  complying  with  the  lawful  demand  of  the  bailor.' 

"  These  cases  show  that  the  statute  of  limitations  of  personal  actions  is  con- 
strued with  reference  to  the  particular  action  brought,  and  indicate  that  there 
is  no  change  of  title  in  property,  although  the  time  for  bringing  an  action  of 
trover  has  expired.  I  think  that  the  subject  of  the  acquisition  of  title  to  per- 
^  sonal  chattels  by  adverse  possession  can  best  be  dealt  with  by  the  legislature, 
'  if  it  is  thought  necessary  to  establish  such  a  rule  of  law,  and  that  it  was  not 
the  intention  of  our  statute  of  limitations  of  personal  actions  to  extinguish 
rights  or  titles." 
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atf  Mais.  40.) 
Crimindl  law — UabQiUy  of  matter  for  Mervanfs  criminal  aeL 

An  unlawful  sale  of  intoxicating  liquors  bj  a  servant  in  his  master^  shop^ 
and  in  tlie  regular  course  of  his  master's  lawful  business,  is  not  prima  facie 
a  sale  bj  the  master.* 

CONVICTION  of  anlawfally  selling  intoxicating  liquors.     The 
opinion  states  the  case. 

J*.  B.  Thayer^  for  defendants 

S.  J,  Sherman,  attorney-general,  for  Commonwealth. 

HoLXBS,  J.  This  is  a  complaint  for  nnlawfallj  selling  intoxi- 
cating liquors  to  a  minor.  The  court  assumed  that  the  case  was 
governed  by  CommonweaUh  v.  Wachendorf^  141  Mass.  270;  and  in- 
structed the  jury  that  a  sale  by  the  defendant's  bar-tender  might 
be  explained  by  showing  that  it  was  not  authorized  by  the  master, 
or  was  done  in  violation  of  his  orders  and  against  his  will. 

On  the  question  of  authority,  the  defendant  asked,  for  a  ruling* 
that  **  agency  for  any  other  purpose  will  not  warrant  a  presump- 
tion or  inference  of  agency  illegally  to  sell  liquor. ''  The  court  re- 
fused the  ruling,  and  instructed  the  jury,  in  substance,  that  a  sale 
of  intoxicating  liquors  by  a  bar-tender  in  his  master's  shop,  and  in 
the  regular  course  of  his  master's  lawful  business,  is  prima  facie  a , 
sale  by  the  master,  although  the  sale  is  an  illegal  sale,  but  that 
such  a  sale  may  be  explained  by  showing  that  it  was  not  authorized. 
Even  if  the  ruling  requested  was  wrong,  we  think  the  instruction 
given  went  too  far  in  an  opposite  direction.  For  although  we 
should  admit  that  a  jury  might  be  warranted  in  inferring  that  such 
a  sale  was  authorized,  it  would  not  follow  that  a  court  could  rule 
that  there  is  a  presumption  of  fact  that  it  was  so,  which  is  the  pur- 
port of  the  instruction  fairly  construed.  The  proposition  that 
there  is  evidence  for  the  jury  to  consider,  is  not  identical  with  the 
proposition  that  the  evidence,  if  believed,  raises  a  presumption  of  fact. 
The  proposition  that  there  is  evidence  to  be  considered  imports  that 

♦  Contra:  PeojiU  v.  Ruby  (52  Mich.  577),  50  Am.  Rep.  27a  ' 
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have  known  it.    The  seoond  request  does  not  aasome,  and  it  has  not  been 
found  as  a  fact,  that  such  was  the  nature  of  Warner's  possession. 

**Lamb  ▼.  CUtrk,  5  Pick.  198,  was  assumpsit  by  an  executoi  to  recover 
money  paid  to  the  defendant  by  makers  of  certain  promissory  notes  which  had 
been  delivered,  more  than  six  years  before  the  action  ¥ras  brought,  to  the  de- 
fendant  as  his  property,  by  the  plaintiff's  testator,  as  the  consideration  of  e 
conveyance  of  land  by  the  defendant  to  the  testator's  wife.  The  plaintiff  con- 
tended  that  there  was  a  fraudulent  combination  between  the  defendant  and 
the  wife  of  the  testator,  whereby  the  testator  had  been  defrauded  of  his  prop- 
erty. It  was  conceded  by  the  court,  that  an  action  of  trover  might  have  been 
brought  at  any  time  within  six  years  after  the  defendant  received  the  notes, 
and  that  such  an  action  was  barred  by  the  statute  of  limitations.  The  plaintiff 
however  was  permitted  to  recover  all  sums  of  money  received  by  the  defendant 
from  the  makers  of  the  notes  within  six  years  before  the  commencement  of 
the  action.  If  the  expiration  of  the  six  years  had  transferred  the  title  of  the 
^  notes  to  the  defendant,  it  is  difficult  to  see  how  the  action  could  have  been 
maintained. 

"WUldnion  v.  Veritff,  L.  R.,  6  C.  P.  206,  was  detinue  by  the  church  war- 
dens of  All  Saints  against  the  vicar,  who  in  1859,  having  the  custody  of  the 
communion  plate,  sold  it  for  old  silver.  The  church  wardens  discovered  this 
in  1870,  and  then  made  a  demand.  The  defense  was  the  statute  of  limitations, 
and  that  the  conversion  occurred  when  the  defendant  sold  the  plate.  The 
court  says:  '  If  this  had  been  an  action  for  damages  for  the  conversion  of  the 
plate,  in  which  the  demand  and  refusal  would  have  been  only  evidence  of  a 
conversion,  it  would  have  been  impossible  to  contend  that  the  date  of  the 
conversion  could  be  excluded,  or  to  deny  that  the  defense  upon  the  statute 
was  sustained.  Nor  could  the  ignorance  of  the  plaintiffs  or  theiz  predecessors 
have  prevented  its  operation.'  But  the  court  held  that  the  plainti&  could 
elect  to  sue  the  defendant  in  detinue  upon  his  contract  as  bulee  to  deliver  the 
plate  on  demand,  and  that  '  it  is  no  answer  for  the  bailee  to  say  that  he  has 
incapacitated  himself  from  complying  with  the  lawful  demand  of  the  bailor.' 

"  These  cases  show  that  the  statute  of  limitations  of  personal  actions  Is  con- 
strued with  reference  to  the  particular  action  brought,  and  indicate  that  then 
is  no  change  of  title  in  property,  although  the  time  for  bringing  an  aetion  of 
trover  has  expired.  I  think  that  the  subject  of  the  acquisition  of  title  to  per- 
^  sonal  chattels  by  adverse  possession  can  best  be  dealt  with  by  the  legislature, 
'  if  it  is  thought  necessary  to  establish  such  a  rule  of  law,  and  that  it  was  not 
the  intention  of  our  statute  of  limitations  of  personal  actions  to  extinguish 
rights  or  titles." 
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atf  Mais.  40.) 
Criminai  law — ttabUity  of  mMterfar  aervanfs  crimindl  oeL 

An  nnlawf al  sale  of  intoxicating  liqnora  bj  a  servant  in  his  master^  shop^ 
and  in  the  regalar  coarse  of  his  master's  lawf  nl  basiness,  is  not  prima  faeie 
a  sale  by  the  master.* 

CONVICTION  of  anlawfally  selling  intoxicating  liquors.     The 
opinion  states  the  case. 

J.  R.  Thayer^  for  defendants 
'.  t/l  S^ftman,  attorney-general,  for  Commonwealth. 


HoLMBS,  J.  This  is  a  complaint  for  unlawfully  selling  intoxi- 
cating liquors  to  a  minor.  The  court  assumed  that  the  case  was 
governed  by  Commonwealih  v.  Wacik&ndorft  141  Mass.  270;  and  in- 
structed the  jury  that  a  sale  by  the  defendant's  bar-tender  might 
be  explained  by  showing  that  it  was  not  authorized  by  the  master, 
or  was  done  in  violation  of  his  orders  and  against  his  will. 

On  the  question  of  authority,  the  defendant  asked,  for  a  rulings 
that ''  agency  for  any  other  purpose  will  not  warrant  a  presump- 
tion or  inference  of  agency  illegally  to  sell  liquor."  The  court  re- 
fused the  ruling,  and  instructed  the  jury,  in  substance,  that  a  sale 
of  intoxicating  liquors  by  a  bar-tender  in  his  master's  shop,  and  in 
the  regular  course  of  his  master's  lawful  business,  is  prima  faeie  a . 
side  by  the  master,  although  the  sale  is  an  illegal  sale,  but  that 
such  a  sale  may  be  explained  by  showing  that  it  was  not  authorized. 
Even  if  the  ruling  requested  was  wrong,  we  think  the  instruction 
given  went  too  far  in  an  opposite  direction.  For  although  we 
should  admit  that  a  jury  might  be  warranted  in  inferring  that  such 
a  sale  was  authorized,  it  would  not  follow  that  a  court  could  rule 
that  there  is  a  presumption  of  fact  that  it  was  so,  which  is  the  pur- 
port of  the  instruction  fairly  construed.  The  proposition  that 
there  is  evidence  for  the  jury  to  consider,  is  not  identical  with  the 
proposition  that  the  evidence,  if  believed,  raises  a  presumption  of  fact. 
The  proposition  that  there  is  evidence  to  be  considered  imports  that 

*  Contra:  People  v.  Buby  (52  Mich.  577),  50  Am.  Rep.  27a 
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there  may  be  a  presnmption  of  fact.  Bat  generally  it  must  be  left 
to  the  jary  to  say  whether  there  is  one,  and  in  many  cases  that  is 
the  main  question  which  they  haye  to  decide. 

The  facts  that  a  man  employs  a  senrant  to  conduct  a  business 
expressly  authorized  by  statute,  and  that  the  servant  makes  the 
unlawful  sale  in  the  course  of  it,  do  not  necessarily  overcome  the 
presumption  of  innocence  merely  because  the  business  is  liquor 
selling,  and  may  be  carried  beyond  the  statutory  limits.  See 
Commonwealth  t.  Putnam,  4  Gray,  16;  Commonwealth  y.  Dunbar,  9 
Gray,  298. 

It  18  true  that  a  master  would  be  liable  civilly  for  such  a  sale  as 
supposed  in  the  instruction,  but  its  civil  liability  exists  even  when 
he  prohibited  the  sale,  and  therefore  it  does  not  stand  upon  a  pre- 
sumption that  he  authorized  the  sale,  but  upon  the  general  ground 
for  a  master^s  liability  for  the  unauthorized  torts  of  his  servants, 
whatever  that  may  be.  Oeorge  v.  Oobey,  128  Mass.  289;  8.  c,  35 
Am.  Rep.  336;  Roierge  v.  Bumham,  124  Mass.  277;  Pub.  Stats., 
chap.  100,  §  24;  Byington  v.  Simpson,  134  Mass.  169, 170;  &  c.^ 
45  Am.  Rep.  314. 

Commonwealth  v.  Holmes,  119  Mass.  195,  cited  for  the  prosecu- 
tion, went  no  further  than  to  decide  that  evidence  that  the  defend, 
ant's  son  and  clerk  sold  intoxicating  liquors  in  a  public  house  kept 
by  the  defendant  was  evidence  of  a  sale  by  the  defendant,  sufiB- 
cient  to  be  submitted  to  a  jury.  See  also  Commonwealth  v.  Edds, 
14  Gray,  406.  Nothing  was  said  as  to  a  presumption  of  fact. 
The  evidence  too  was  stronger  than  in  the  case  at  bar;  for  there 
the  defendant  set  up  no  license,  any  sale  was  unlawful,  and  the 
question  was  whether  the  defendant  gave  authority  to  his  clerk  to  sell 
at  all.  It  might  well  be  thought  that  the  clerk  would  hardly  under- 
take to  sell  in  the  way  of  business  in  his  employers  house  without 
some  authority.  But  it  is  obviously  much  more  likely  that  a  serv- 
ant employed  to  make  lawful  sales  should  occasionally  go  beyond 
his  authority,  which  he  might  do  by  mistaking  a  minor  for  an 
adult,  than  that  he  should  go  into  a  wholly  unauthorized  business. 

Commonwealth  v.  Nichols,  10  Mete.  259;  s.  c,  43  Am.  Rep.  432, 
probably  suggested  the  ruling  of  the  court,  and  is  perhaps  a  little 
nearer  the  case  at  bar  than  Commonwealth  v.  Holmes,  as  the  de- 
fendant seems  to  have  sold  liquors  at  wholesale,  and  to  have  em- 
ployed his  clerk  in  that  business,  although  not  licensed  to  sell  at 
retail.     The  court,  in  sustaining  the  defendant's  exceptions,  said 
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that  a  sale  at  retail  by  the  clerk  was  *^onlj  prima  facie  evidence '' 
of  a  sale  by  the  master.  It  hardly  said,  and  could  not  haye  de- 
cided, that  sach  a  sale  was  jtrima  facie  a  sale  by  the  master,  or  that 
it  raised  a  presumption  of  fact.  Moreover,  if  it  were  held  there, 
was  such  a  presumption  of  fact  in  cases  like  CommamoedUh  t. 
Holmes  and  Commantoealth  t.  Jfichoh,  it  would  not  follow  that 
there  was  the  same  presumption  in  the  present  case,  still  less  that 
it  was  so  plain  that  the  jury  could  be  instructed  to  act  on  it.  Such 
presumptions  are  questions  of  fact  and  of  degree. 

£xceptiane  eustained. 


CoxKoinnuxTH  y.  Lyistbs. 

Ott  KaM.  877.) 
WUnem'^ifuimeUon  i/h  cbUgtOian  of  oath — a^foummmU  oftrkUf^r, 

In  a  criminal  case  the  defendant  objected  to  the  oath  being  administored  to  one 
of  the  vitneflses  for  the  prosecution,  a  girl  thirteen  years  old,  on  the  ground 
that  she  ¥ras  ignorant  of  the  nature  and  obligation  of  an  oath.  The  girl  said 
that  she  understood  that  the  oath  was  to  tell  the  truth,  and  that  she  would 
be  punished  if  she  did  not  tell  the  truth  after  taking  it,  but  that  she  did  not 
know  how  or  hj  whom  she  would  be  punished.  The  Judge  said  he  would 
postpone  the  decision  of  her  competency,  and  she  could  be  instructed,  if 
necessary.  The  next  day  she  was  offered  as  a  witness,  when  it  appeared  thai 
after  the  adjournment  of  the  court  the  first  day,  she  was  instructed  by  a 
CSiristian  minister,  who  told  her  that  God  would  punish  her,  if  after  taking 
the  oath,  she  testified  what  was  not  true;  and  that  she  did  not  know  this 
before.    MM,  that  she  was  competent.* 

/^ONYIOTION  of  incest    The  opinion  states  the  case. 

C.  0.  Delano,  tor  defendant. 

'     JS.  J.  Sherman,  attorney-general,  for  Oommonwealtlu 

Qaxdtstrr,  J.  1.  The  defendant's  daughter,  with  whom  the  of> 
fense  was  alleged  in  the  indictment  to  haye  been  committed,  was 
thirteen  years  old  at  the  time  of  the  trial  of  the  case;  and  when 
the  goTcmment  called  its  witnesses  to  be  sworn,  the  defendant  ob- 
jected to  the  administration  of  the  oath  to  her,  on  the  ground  that 

•  See  Mcaaire  ▼.  PeopU  (44  Mich.  286),  88  Am.  Rep.  2S5. 
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she  was  ignorant  of  the  nature  and  obligation  of  an  oath.  The 
presiding  judge  asked  her  some  questions,  to  which  she  replied  that 
she  understood  that  the  oath  was  to  tell  the  truth  and  that  she  would 
be  punished  if  she  did  not  tell  the  truth  after  taking  it,  but  that 
she  did  not  know  how  or  by  whom  she  would  be  punished.  The 
judge  then  asked  the  district  attorney  if  he  desired  to  call  her  at 
that  time,  to  which  he  replied,  ^'No."  The  judge  then  said  hd 
would  postpone  the  decision  of  her  competency,  and  she  could  be 
instructed  if  necessary.  The  next  day  she  was  offered  again  as  f| 
witneite^  and  upon  examination,  was  found  competent  and  was  per- 
mitted to  testify  against  the  objection  and  exception  of  the  de- 
fendant, on  the  ground  that  it  appeared,  as  it  did  in  her  examina- 
tion, that  she  had  been  instructed  by  a  Christian  minister  since  the 
last  adjournment  of  the  court.  On  cross-examination,  she  testified 
that  the  minister  told  her  that  Gk>d  would  punish  her  if  after  tak- 
ing the  oath  she  testified  what  was  not  true,  and  that  she  did  not 
know  that  before. 

f  The  defendant  contended  at  the  argument  that  the  knowledge  of 
the  nature  and  obligation  of  an  oath  must  exist  independently  of 
ihe  exigencies  of  the  trial,  and  that  it  cannot  be  supplied  for  that 
purpose  by  special  instruction.  The  practice  has  not  been  uniform 
upon  this  question.  In  Rex  v.  WiUiams,  7  0.  &  P.  320,  the  de- 
fendant was  indicted  for  the  murder  of  her  husband,  and  her 
daughter  eight  years  old  was  called  as  a  witness.  It  appeared  that 
before  the  death  of  her  father,  which  took  place  about  sizteen 
¥eeks  before  the  trial,  the  child  had  neyer  heard  of  Ood,  or  of  a 
future  state  of  rewards  and  punishments;  and  that  she  never  prayed 
nor  knew  the  nature  of  an  oath;  but  that  since  the  death  of  her 
father  she  had  been  visited  twice  by  a  clergyman,'  'who  had  given 
her  some  instruction  as  to  the  nature  and  obligation  of  an  oatlt. 
She  said  she  should  go  to  hell  if  she  told  a  lie,  and  that  hell  was 
under  the  kitchen  grate;  but  she  had  still  no  intelligence  as  to 
religion  or  a  future  state.  Mr.  Justice  Pattesok  refused  to  allow 
the  girl  to  testify,  and  stated  his  reasons  therefor,  as  follows:  ''  I 
must  be  satisfied  that  this  child  feels  the  binding  obligation  of  an 
oath  from  the  general  course  of  her  religious  education.  The  effect 
of  the  oath  upon  the  conscience  of  the  child  should  arise  from  re- 
ligious feelings  of  a  permanent  nature,  and  not  merely  from  instruc- 
tions, confined  to  the  natare  of  an  oath,  recently  communicated  to 
her  for  the  purposes  of  this  trial;  and  as  it  appears  that  previous 
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to  tlie  happening  of  the  circumstances  to  which  this  witness  comes 
to  speak,  she  had  had  no  religious  education  whatever,  and  had 
never  heard  of  a  future  state,  and  now  has  no  real  understanding 
on  the  subject,  I  think  that  I  must  reject  her  testimony/'  In  the 
course  of  the  trial  the  counsel  for  the  king  stated  that  it  was  every 
day's  practice  to  put  off  a  trial  in  order  that  a  witness  might  be 
instructed  as  to  the  nature  of  an  oath,  citing  Hex  v.  Wade,  Ry.  &  M. 
86.  The  oath  however  was  refused  the  witness.  The  reasons 
first  given  by  the  learned  justice  have  been  criticised,  and  have 
not  generally  been  followed. 

'  In  Reginay,  Nichoh,  2  G.  ft  E.  246;  Pollooe,  C.  B.,  refused  to 
put  off  the  trial  in  order  that  a  child  of  six  years  of  age  might  re- 
ceive instruction,  but  said:  ''  There  may  be  cases  where  the  intel- 
lect of  the  child  is  much  more  ripened,  as  in  the  cases  of  children 
of  nine,  ten  or  twelve  years  old;  for  example  where  their  education 
has  been  so  utterly  neglected  that  they  are  wholly  ignorant  oh  re- 
ligious subjects.  In  those  cases  a  postponement  of  the  trial  may  be 
very  proper;  but  where  the  infirmity  arises  from  no  neglect,  but 
from  the  child  being  too  young  to  be  taught,  I  doubt  whether  the 
loss  in  point  of  memory  would  not  morei  than  countervail  the  gain 
in  point  of  religious  education.  I  lay  down  no  general  rule,  as 
there  miay  be  cases  where  a  postponement  would  be  proper." 

In  the  English  practice,  it  is  usual  for  the  judge  to  examine  an 
infant  as  to  his  competency  before  going  before  the  grand  jury,  or 
before  proceeding  to  trial,  and  if  found  incompetent  for  want  of 
proper  instruction,  in  his  discretion  to  put  off  the  trial  in  order 
that  the  infant  may  in  the  meantime  receive  such  instruction  as 
may  qualify  him  to  take  an  oath.  Roscoe  Grim.  Ev.  (7th  Am.  ed.) 
114;  3  Russ.  Grimes  (9th  Am.ed.),  612;  1  Stark.  Ev.  (4th  ed.)  117; 
Rexy.  Whiie,  1  Leach,  430;  Regina  v.  Milton^  Ir.  Gir.  Rep.  16; 
Regina  v.  Baylis,  4  Gox  G.  G.  23.  The  same  practice  is  laid  down 
in  1  Oreenl.  Ev.  (14th  ed.),  §  367.  It  is  left  discretionary  with  the 
court,  when  a  principal  witness  offered  is  not  yet  sufficiently  in- 
structed in  the  nature  of  an  oath,  to  put  off  the  trial  that  this  may 
be  done. 

The  defendant  in  his  bill  of  exceptions  has  given  us  no  infor- 
mation as  to  the  moral  condition  of  the  witness,  before  she  was 
called  to  testify ;  nor  whether  she  had  been  instructed  in  religious 
knowledge  to  any  exent.  We  are  not  informed  what  her  intellect 
M'as  nor  how  far  it  was  ripened.     All  these  considerations  were  be- 
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fore  the  judge,  who  examined  the  witness  before  and  after  her  in- 
struction. If  it  had  appeared  to  the  presiding  judge  that  the  wit- 
ness did  not  sufficient! J  understand  the  nature  and  obligation  of  an 
oath,  we  think  that  it  was  within  his  discretion  to  permit  the  child 
to  be  properly  instructedy  provided  she  was  of  sufficient  age  and  in- 
tellect to  receive  instruction. 

But  the  real  question  arose  at  the  time  when  she  was  called  upon  to 
take  the  oath.  The  judge  must  then  have  been  satisfied  that  the 
witness  at  that  time  understood  the  nature  of  an  oath,  and  the 
solemn  responsibility  which  then  rested  upon  her  to  speak  the  truth.* 
He  was  to  say  whether  she  understood  the  sanctity  of  an  oath,  so 
that  she  could  be  a  witness,  and  the  jury  were  to  determine 
whether  they  believed  her  evidence.  Regtna  v.  HiB,  5  Oox  C.  0. 
259;  Kendall  v.  May,  10  Allen,  59,  64  The  question  of  compe- 
tency, depending  upon  the  fact  in  evidence,  was  to  be  decided  by 
the  court  When  therefore  the  judge  had  examined  the  witness 
and  found  her  competent  to  be  sworn,  and  she  was  permitted  to 
testify,  we  think  that  the  defendant  could  not  object  upon  the 
ground  that  she  had  been  instructed  by  a  Christian  minister  since 
the  last  adjournment  of  the  court 

[Minor  points  omitted.] 
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Oallaoheb  y.  Mabkbt  Stbbrt  Bailboad  Coxpaht. 

(•7  OaL  ]&) 

QUFFICIBlfTLY  reported,  51  Am.  Bep.  680. 


Ex  PaBTE  LlOHTBKSTEIir. 

(67  OU.  «0.) 

ConttUuHoneH  law — 9peeial  latoi  regvlating  intereH — regtiloHan  of  pawf^ 

brokers. 

A  statute  making  it  a  misdemeanor  for  any  pawnbroker  to  exact  interest  at  the 
rate  of  more  than  two  per  cent  a  month  is  not  within  the  oonstitational  pro> 
hibition  of  special  laws  regalating  the,  rate  of  interest. 

TTABEAS  corpus.     The  opinion  states  the  case. 

Chas.  B.  Danoin,  for  petitioner. 

J,  D,  S  2>.  T.  Sullivan,  contra. 
Vol.  LVT  —  90 
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MoBBiBOHi^,  0.  J.  The  petition  for  a  writ  of  habeas  corpus  in 
this  case  sets  forth  ''that  a  complaint  was  filed  against  the  peti- 
tioner in  the  police  conrt  of  the  city  and  county  of  San  Francisco, 
charging  that  he  was  engaged  in  and  was  conducting  the  business 
of  a  pawnbroker  in  said  city,  and  as  such  received  from  a  person 
therein  named  one  gold  watch  as  a  pledge  in  consideration  of  a 
loan  of  $30,  and  did  then  and  there  unlawfully  and  willfully  charge 
on  said  loan  a  rate  of  interest  in  excess  of  two  per  cent  per  month,  to- 
wit,  interest  at  the  rate  of  four  per  cent  per  month,  and  thereupon 
the  petitioner  was  brought  before  said  police  court,  was  tried  and 
convicted,  and  sentenced  on  said  charge.  Defendant  thereupon  ap- 
pealed from  said  judgment  of  conviction  to  the  Superior  Court  of 
the  city  and  county  of  San  Francisco,  where  said  jadgment  was 
duly  aflkmed."  It  is  claimed  that  the  petitioner  is  unlawfully  re- 
strained of  his  liberty,  because  the  act  under  which  he  was  prosecu- 
ted is  unconstitutional  and  void.  The  following  is  the  law  for  a 
yiolation  of  which  petitioner  was  convicted: 

. ''  Section  340  of  the  Penal  Code  is  hereby  amended  so  aa.to  read 
9A  follows: 

«« Eyery  pawnbroker  who  charges  or  receives  interest  at  the  rate 
of  more  than  two  per  cent  per  month,  or  who  by  charging  commis- 
sions, discount,  storage  or  other  charge  or  by  compounding,  in- 
creases or  attempts  to  increase  such  interest  is  gailty  of  a  misde-- 
meanor/'  * 

Section  340  of  the  Penal  Code,  which  was  passed  before  and  was 
in  force  when  the  new  Constitution  went  into  effect,  prohibited 
pawnbrokers  from  receiving  a  greater  rate  of  interest  on  loans  than 
four  per  cent  per  month.  The  contention  is  that  the  last  act  on 
this  subject,  and  the  one  under  which  the  prosecution  in  this  case 
was  had,  and  which  was  approved  March  7,  1881,  is  in  violation  of - 
certain  provisions  of  article  IV,  section  25,  of  the  Constitution. 
The  following  are  the  provisions  said  to  be  violated: 

''  The  legislature  shall  not  pass  local  or  special  laws  in  any  of  the 
following  enumerated  cases;  that  is  to  say,  second,  for  the  punish- 
ment of  crimes  or  misdemeanors. 

"  Twenty- third,  regulating  the  rate  of  interest  on  money." 

This  case  really  turns  upon  the  second  prohibition  aboye  referred 
to,  becaase  if  the  legislature  had  the  right  to  prohibit  pawnbrokers 
from  charging  a  larger  rate  of  interest  than  two  per  cent  per  month 
on  loans  made  by  them,  it  had  a  right  to  punish  parties  who  tIo- 
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lated  the  law;  otherwise  it  would  be  a  law  without  a  sanction  to  en- 
force it. 

By  section  2  of  article  I,  of  the  old  Oonstitntion  it  was  provided 
that  **  all  laws  of  a  generial  nature  shall  have  a  uniform  operation,'' 
and  by  the  act  of  1861,  referred  to  above,  the  rate  of  interest  which 
pawnbrokers  were  allowed  to  charge  was  regulated  by  a  law  applica- 
ble solely  to  that  clasis  of  money-lenders.  In  the  case  of  Jackson 
Y.  Shawl,  29  Oal.  267,  the  constitutionality  of  that  law  was  attacked 
on  the  ground  that  it  was  a  special  law,  not  uniform  in  its  opera- 
tion, but  the  court  upheld  it.  The  court  there  says:  '*  The  consti- 
tutional objection  which  is  made  to  this  act  of  the  legislature  had 
been  settled  adversely  to  the  views  of  the  defendant  by  several  cases 
(naming  them),  and  it  is  only  necessary  for  us  to  say  we  are  satis- 
fied with  the  general  doctrine  of  these  cases  respecting  the  clause  of 
the  Constitution  in  question  and  therefore  hold  the  objection  made  • 
to  the  statute  to  be  invalid. '^ 

In  the  case  of  Bx parte  Koser,  60  Cal.  177,  involving  the  consti- 
tutionality of  the  so-called  Sunday  law,  one' objection  in&de  to  the 
law  was  that  it  was  in  violation  of  section  25,  article  II  of  the  pres- 
ent Constitution,  inasmuch  as  it  was  a  special  law  for  the  punish- 
ment of  crimes  and  misdemeanors,  which  the  legislature  was  pro- 
hibited from  passing.  The  law  was  sustained,  and  Mr.  Justice 
Thobntok,  in  delivering  the  main  opinion  of  the  court,  says: 
'^  Certainly  the  legislature  is  intrusted  with  an- enlarged  discretion 
to  determine  what  shall  be  punished  criminally,  and  what  shall  not 
be,  to  fix  upon  what  shall  be  put  in  the  class  of  mala  prohilita, 
and  what  shall  not  be  included.  It  is  consistent  with  this  view  to 
conclude  and  hold  that  such  a  law  is  a  general  on^  uniform  in  its 
operation,  and  that  by  it  no  privilege  or  immunity  is  granted  so  as 
to  bring  it  iA  conflict  ^itl^  the  clause  of  the  Constitution  above 
referred  to." 

Accepting  the  foregoing  as  a  correct  definition  of  a  general  law, 
we  think  the  act  in  question  may  be  sustained. .  It  applies  to  all 
persons  in  this  State  engaged  in  the  business  of  licensed  pawn- 
brokiers,  and  makes  all  persons  engaged  in  that  business  amenable 
to  its  provisions.  And  if  we  look  into  the  reason  of  the  law  it  is 
not  without  good  and  valid  reasons  to  support  it.  It  is  well  known 
that  persons  frequenting  the  offices  of  pawnbrokers  are  generally 
the  reckless  and  needy  and  improvident,  who  require  the  protection 
of  the  law.     To  no  other  class  of  money-lenders  do  the  same  rea- 
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sons  apply.  Men  driyen  by  the  necessities  of  their  situation  resort 
to  the  pawnbroker,  and  pledge  any  and  fdl  articles  in  their  posseB- 
sion  in  order  to  raise  money,  and  they  are  not  particular  about  the 
rate  of  interest  charged  them.  The  pawnbroker  also  does  a  busi* 
ness  peculiar  to  himself.  He  always  requires  a  deposit  as  security 
for  the  amounts  loaned,  which  are  usually  small,  and  in  that  respect 
at  least,  his  is  a  business  not  carried  on  by  any  other  person  in  the 
State.  Pawnbrokers  are  not  allowed  to  do  a  certain  act  because  the 
legislature  in  its  wisdom  deemed  it  injurious  and  harmful  to  the 
community  to  permit  them  to  do  the  prohibited  act,  but  the  like 
necessity  for  a  rule  of  prohibition  did  not,  in  the  opinion  of  the 
law-making  power,  apply  to  any  other  class  of  persons  in  the  com- 
munity. It  is  only  in  cases  where  an  act  of  the  legislature  clearly 
yiolates  a  provision  of  the  Constitution  that  a  court  is  justified  in 
^setting  it  aside,  and  we  cannot  say  that  the  act  in  question  is  such. 

Wrii  dumisted  and  petitioner  remanded. 

Mtbiok,  Thorntoit,  and  MoEinstby,  JJ.,  concurred. 


Pboplb  t.  Biohabds. 

(97CaL4tt.) 
Oriminal  law —  ecfupiraeif — iitfortnoHen  againet  one. 
JkJEL  inf onnation  for  conspiracy  may  be  laid  against  one  conspirator  separately. 

TNFOSMATION  for  conspiracy.    The  opinion  states  the  facts. 

Attorney-Oeneral  Marshall,  Howell  C.  Moore,  and  J.  H.  Camp* 

idly  for  appellant. 

Herrington  dk  Bane,  for  respondent. 

MoEiNSTBT,  J.  The  Superior  Court  sustained  a  demurrer  to  an 
information  which  is  in  words  and  figures  as  follows: 

**  In  the  Superior  Court,  etc. 

**  John  Richards  is  accused  by  the  district  attorney  of  the  county 
-of  Santa  Clara,  State  of  California,  by  this  information,  of  con- 
spiracy, committed  as  follows: 
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.    ''  The  said  John  Siohards^  on  or  about  the  9th  day  of  Septem- 
ber, A.  D.,  1884,  at  the  county  and  State  aforesaid,  did  conspire 
inth  one  Dayid  Dayis,  feloniously  and  by  means  of  force  and  fear 
to  take  certain  bank  checks  to  and  of  the  value  of  115,000  from  the 
person  and  immediate  presence  of  one  Henry  Miller,  the  owner 
thereof,  against  the  will  of  said  Henry  Miller;  and  immediately 
theretofore,  and  for  the  purpose  of  said  taking,  to  compel  said 
Henry  Miller,  by  means  of  force  and  fear,  to  draw,  make,  and  siga 
said  checks;  and  said  defendant,  in  pursuance  of  said  conspiracy^ 
and  to  effect  the  object  thereof,  did  on  or  about  the  date  last  named,, 
proceed  from  the  town  of  Hollister,  in  the  connty  of  San  Benito,. 
State  of  California,  to  ^the  city  of  Oilroy  in  the  county  of  Santa. 
01ara»  in  said  State,  and  did  arm  and  disguise  himself,  and  on  the* 
Idth  of  September,  1884,  did  set  forth  from  said  city  of  Oilroy 
along  the  road  leading  therefrom  to  the  certain  place  in  the  county 
last  aforesaid,  known  as  Pacheco  pass,  there  to  lie  in  wait  for  said 
Henry  Miller,  and  consummate  the  purpose  of  the  said  conspiracy, 
contrary  to  the  form,  force,  and  effect  of  the  statute  in  such  cases 
made  and  provided,  and  against  the  peace  and  dignity  of  the  people 
of  the  State  of  California.'' 

From  the  judgment  on  demurrer  the  people  appealed. 

Counsel  for  respondent  make  the  point:  ''There  must  be  two 
persons  at  least,  charged  jointly  as  defendants  in  every  information 
for  conspiracy.''  And  adds:  ''  To  the  general  rule  there  is  this 
only  exception  —  one  can  only  be  charged  or  convicted  of  conspiracy 
when  he  is  charged  to  have  conspired  with  persons  *  unknown '  or 
beyond  the  jurisdiction  of  the  court." 

As  supporting  the  point,  respondent  cites  Pen.  Code,  §  1160,  n.; 
Eussell  Crimes,  §§  425J-548;  2  Bish.  Crim.  Law,  §§  188,  189;  1 
Bish.  Crim.  Pro.,  §§  863,  964. 

The  note  to  section  1160  of  the  Penal  Code  merely  lays  down 
certain  propositions,  not  necessarily  involving  the  one  here  pre- 
sented, and  refers  to  adjudications  (mentioned  in  the  text-writers 
or  directly  cited  by  respondent)  to  sustain  such  propositions. 

We  have  seen  no  edition  of  Russell  on  Crimes  divided  into  sec- 
tions. In  the  eighth  American  edition  of  that  work  (Davis  &  Met- 
calf)  it  is  said:  '^  From  the  natare  of  conspiracy  it  is  an  offense 
which  cannot  be  charged  to  have  been  committed  by  one  person 
alone.  And  upon  this  ground  it  has  been  holden  that  a  prosecu- 
lion  for  a  conspiracy  cannot  be  maintained  against  a  husband  and. 
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wife  only/'  etc.  VoL  2,  p.  690.  No  one  can  dispute,  or  has  ever 
disputed,  that  the  offense  cannot  be  committed  by  one  alone,  and 
it  would  seem  that  the  husband  and  wife  were  one  in  the  sense 
that  they  could  not  conspire  without  the  co-operation  of  another, 
at  least. 

Section  189  of  1  Bishop's  Criminal  Law  does  not  bear  upon  the 
point,  nor  does  section  188  help  to  solve  the  precise  question.  By 
way  of  argument,  it  may  be  said,  because  one  cannot  commit  a  con- 
spiracy, or  because  when  two  are  charged  as  defendants,  the  ac- 
quittal of  one  operates  an  acquittal  of  the  other;  therefore  the  in- 
dictment mnst  be  against  two  persons,  with  the  exceptions  that  one 
may  be  informed  against  if  it  be  stated  in  the  information  that  the 
other  conspirator  is  dead  or  unknown,  or  oat  of  the  State.  The 
argument  may  be  given  such  force,  if  any,  as  it  is  entitled  ta  But 
the  188th  section  is  cited  by  counsel  as  authority  to  the  point  that 
at  least  two  must  be  charged  ''  as  defendants."  It  is  enough  to  say 
that  Bf r.  Bishop  draws  no  such  inference  from  the  premises  by  him 
laid  down. 

Sections  963  and  964  of  1  Bishop's  Criminal  Prooediure  treat  of 
'« steps  where  private  person  prosecutes,"  and  '^  steps  if  prosecuting 
officer."    They  do  not  speak  of  conspiracy  at  alL 

At  section  464  (voL  1),  Mr.  Bishop  quotes  Starkie:  **  An  in- 
dictment for  conspiracy  cannot  charge  the  offense  against  one  only, 
for  the  yery  nature  and  essence  of  the  crime  exclude  the  idea  of  its 
commission  by  a  single  individual.  But  the  indictment  may  allege 
that  the  defendant,  together  with  other  persons,  committed  the 
offense."  Bishop  adds:  ''So  that  even  here  there  is  no  legal 
necessity  for  proceeding  jointly  against  the  two  or  more  oonspira- 
tors."  And  in  section  225  of  the  Criminal  Procedure,  toI.  2,  the 
same  learned  writer  very  clearly  intimates  his  opinion,  that  upon 
principal,  when  two  or  more  conspirators  are  living  and  within  the 
jurisdiction,  one  of  them  may  be  separately  indicted.  He  says: 
''  The  conspirators  may,  as  of  course,  be  jointly  indicted.  Nor,  if 
they  are,  will  the  conrt  generally  direct  that  they  be  separately 
tried.  But  if  one  of  two  dies,  the  living  one  may  be  indicted  and 
tried,  and  it  is  the  same  of  a  known  conspirator  where  the  other  is 
unknown,  and  probably  it  is  legally  competent  to  indict  known  and 
arrested  conspirators  separately,  while  yet  the  conrt  might  interfere 
to  correct  so  mconvenient  and  unusual  a  course."  If  one  can  be 
separately  indicted,  two  being  named  in  the  indictment  as  conspira- 
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torsy  tbe  indictment  is  sufficient  as  against  demurrer,  whiateyer  action 
the  pourt  might  assume  to  take  to  preyent  the  practice. 

In  support  of  his  point  respondent's  counsel  also  cites  1  Whart. 
Orim.  Law,  §  431;  Whart.  Free,  of  Indictments,  607-673;  Whart 
Orim.  Ev.,  §  393. 

At  section  1388  of  his  Griminal  Law,  Dr.  Wharton  says:  ''A 
conspiracy  must  be  by  two  persons  at  least;  one  cannot  be  conyioted 
of  it  unless  he  has  been  indicted  with  persons  to  the  jurors  un- 
known.'' And  the  same  learned  writer  employs  similar  language 
in  a  note  to  the  form  No.  607,  inserted  in  his  precedents.  As  to 
Wharton's  Griminal  Eyidence,  here  again  there  is  some  error  in  the 
citation.     Section  893  does  not  relate  to  the  subject. 

In  a  note  to  the  statement  in  section  1388,  aboye  quoted,  Whar- 
ton cites  1  Hawk.,  chap.  72,  and  a  large  number  of  reported  de- 
cisions. Assuming  that  by  *'Hawk.,  chap.  72,"  is  intended  1 
Hawkins'  Pleas  of  Grown,  chapter  72,  it  is  there  only  laid  down 
that  Tinder  the  statute,  21  Edw.  1,  one  person  alone  cannot  be 
guilty  of  conspiracy;  and  therefore  no  prosecution  under  it  was 
maintainable  against  a  Husband  and  wife  only.  §  8,  p.  448.  Of 
the  cases  cited,  Regina  y.  Thompson,  5  Goz  G.  0.  166,  only  holds 
that  where  an  indictment  charged  that  A.  B.  and  G.  conspired 
together,  with  diyers  other  persons  to  the  jurors  unknown,  and  no 
eyidence  was  offered  affecting  other  persons  than  A.  B.  and  G.,  and 
the  jury  acquitted  B.  and  G.,  but  found  A.  guilty,  A.  was  entitled 
to  an  acquittal.  In  Muleachy,  y.  Qtteen,  L.  R,  3  Eng.  &  Ir.  App. 
306,  the  defendant  was  indicted  with  fiye  other  persons.  Mulcachy 
demurred  to  the  indictment,  because  the  oyert  acts  were  not  prop- 
erly set  out.  The  judgment  of  the  court  was  that  the  objection 
was  not  sufficient  in  law  to  preyent  the  defendant  from  being  com- 
pelled to  plead  to  the  indictment,  and  the  House  of  Lords  affirmed 
this  judgment.  In  the  course  of  an  opinion  Mr.  Justice  Willes 
«aid,  what  is  eyerywhere  admitted,  that  a  conspiracy  is  (in  the 
absence  of  statutory  limitations),  an  agreement  of  two  or  more  to 
do  an  unlawful  act,  or  a  lawful  act  by  unlawful  means.  There  is 
nothing  in  that  case  to  uphold  the  yiew  of  counsel  for  the  respond- 
ent in  the  case  at  bar.  If  R.  y.  Denion,  cited  by  Whabtox,  is  Reg. 
y.  Inhabitants  of  Denton^  1  Dears.  G.  G.  Bes.,  page  3,  it  is 
merely  to  the  effect  that  where  an  indictment  is  framed  on  an  act 
•of  Parliament,  and  the  act  is  repealed  after  the  indictment  and 
before  plea  pleaded,  a  judgment  against  the  defendant  must  be 


720  CALIFORNIA, 


People  ▼.  Bichards. 


arrested.  United  States  y.  Coh,  5  McLean,  513,  was  a  case  in 
which  twelve  persons  were  indicted  for  conspiracy  with  one  FiUey, 
deceased*  There  is  no  intimation  in  the  report  bearing  on  the 
question  now  before  ns. 

CommonweMh  y.  Irtoin,  8  Phila.  380^  only  determined  that  to 
justify  a  conyiction  on  a  count  charging  conspiracy,  the  jury  most 
be  satisfied  that  there  was  an  unlawful  combination  by  the  defend- 
ant with  at  least  one  otheV  person. 

In  the  note  to  section  1388  of  Wharton's  Oriminal  Law,  in  which 
the  foregoing  jcases  are  cited,  reference  is  made  to  section  805  of 
Wharton's  Oriminal  Pleading  and  Practice,  where  it  is  said:  **  In 
an  indictment  for  conspiracy,  less  than  two  cannot  possibly  be 
joined;  a  wife  and  husband  together  not  being  sufficient.  *  *  * 
But  it  is  clear  that  one  defendant  may  be  tried  alone,  when  his  oo- 
conspirators  are  alleged  to  be  unknown,  or  when  such  co-con- 
spirators are  dead,  or  absent,  or  previously  convicted.''  From  sec- 
tion 305  we  are  referred  to  section  755  of  the  same  book.  There 
the  rule  is  laid  down:  ''In  riot  or  conspiracy  there  cannot  be  a 
conyiction  of  a  single  defendant,  coupled  with  an  acquittal  of  co- 
defendants,  unless  there  is  an  allegation  and  proof  of  the  co-opera- 
tion of  parties  not  indicted."  In  a  note  to  section  305,  in  addition 
to  the  case  of  United  States  v.  Cole,  reference  is  given  to  Reg.  v. 
Oompertz,  9  Q.  B.  824;  Cam.  v.  Maneon,  2  Ashm.  31;  State  v. 
Sam,  2  Dev.  569,  and  State  v.  Covington,   4  Ala.  603. 

In  Reg.  v.  Gompertz,  several  persons  were  indicted  together.  It 
was  held  that  where  all  are  convicted,  if  one  shows  himself  entitled 
to  a  new  trial  on  grounds  not  affecting  the  others,  a  new  trial 
should  be  granted  to  all. 

In  Commonwealth  v.  Manson  the  action  of  the  court  in  denjring 
a  separate  trial  to  one  of  two  persons  jointly  indicted  for  a  con- 
spiracy was  approved.  State  v.  Sam,  '2  Dev.  569,  is  an  interesting 
case,  because  of  the  able  and  learned  opinion  rendered.  But  there 
too  the  actual  point  decided  was  that  on  an  indictment  for  con- 
spiracy against  two  the  acquittal  of  one  is  the  acquittal  of  the 
other.  Nothing  is  said  in  the  opinion  which  directly  sustains  the 
view  contended  for  in  the  present  case,  that  an  indictment  cannot 
be  sustained  wherein  the  single  defendant  is  charged  to  have  con- 
spired with  another  named  person,  unless  it  is  averred  that  the 
latter  is  dead  or  out  of  the  jurisdiction,  etc.  State  v.  Covington,  4 
AU.  603,  only  holds  that  where  several  are  indicted  and  found 
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guilty  of  a  conspiracy,  a  motion  in  arrest  of  judgment  will  be  enter* 
tained  at  the  instance  of  any  one,  although  the  others  are  not  in 
court  and  may  have  escaped  from  custody. 

In  addition  to  the  tezt^books  above  mentioned,  connael  for 
respondent  also  cites  Rex  v.  Kinnersley,  1  Strange,  193;  Siate  y. 
JSagan,  10  La.  Ann.  698;  People  v.  Olcott,  1  Am.  Dec.  168;  2 
Johns.  Cases,  301,  and  State  t.  McDonald,  10  Am.  Dec  691;  1 
McGord,  532. 

Bex  Y.  Kinnersley  decides  that  where  two  are  indicted  for  a  con- 
spiracy and  one  only  appears,  and  pleads  to  the  issue;  and  is  found 
guilty.  Judgment  shall  be  given  against  him  before  the  trial  of  tho 
other.  The  Louisiana  case  holds  that  a  judgment  against  one 
indicted  for  a  riot  with  three  co-defendants,  and  **  divers  other 
persons  unknown  "  will  not  be  arrested  because  his  co-defendants 
were  found  "not  guilty."  Non  constat,  but  he  may  have  been 
guilty  of  a  riot  with  the  persons  unknown. 

It  was  held  in  People  v.  Olcott  that  where  one  of  three  persons, 
engaged  in  a  conspiracy  died  before  trial,  and  another  was  acquit- 
ted, the  snrvivor  might  be  tried  and  convicted. 

State  V.  McDonald  was  a  case  where  the  indictment  charged  that 
McDonald  and  another,  ''  together  with  divers  other  persons,  to- 
wit,  to  the  number  of  five,''  had  committed  the  crime  of  riot.  A 
motion  in  arrest  of  judgment  was  made  "simply  on  the  ground 
that  the  names  of  the  others  should  have  been  given,  or  if  unknown, 
that  fact  should  have  been  expressly  stated."  In  South  Carolina 
a  riot  could  not  be  committed  by  less  than  three  persons,  and  the 
court  sustained  the  objection  taken  to  the  indictment,  hold- 
ing in  effect  that  the  names  of  the  "others"  should  have  been 
given,  or  their  names  declared  to  be  unknown.  We  so  understand 
that  case.  It  is  true  the  reporter  states  the  indictment  was  against 
the  defendant  and  two  others,  charging  that  they  "  together  with 
other  persons,"  etc.  But  it  is  also  stated  that  the  grand  jury  found  a 
true  bill  against  the  defendant  "  and  one  other  only."  If  tha  state- 
ments could  be  construed  to  mean  that  the  two  indicted  were  charged 
to  have  committed  the  riot  with  a  third  person  named,  "together 
with  others,"  etc.,  the  objection  to  the  indictment  would  not  have 
been  sustained,  because  the  name  of  a  third  person  was  given. 

In  the  last  case  the  court  said:  "The  names  of  third  persons, 
if  they  are  necessary  to  the  constitution  of  the  offense,  or  constitute 
a  necessary  part  of  its  description,  should,  if  known,  be  inserted." 
Vol.  LVI  —  91 


7-?2  CALIFORNIA, 


People  Y.  Richards. 


In  a  note  the  compiler  adds:  **Ii  several  be  indicted  for  a  riot, 
and  the  jury  acquit  all  bat  two,  they  mast  acqait  them  also,  unless 
it  be  charged  in  the  iadictment  that  these  committed  the  riot, 
together  with  some  other  person  not  tried  on  that  indictment'^ 
(But  to  preyent  misapprehension,  see  Penal  Oode  of  California,  § 
404,  which  makes  it  possible  for  two  persons  to  create  a  riot.) 

It  has  sometimes  been  said  that  if  an  indictment  charges  a  con- 
spiracy against  a  defendant  committed  with  a  person  unknown^ 
and  the  third  person  was  in  fact  known,  the  prisoner  mast  be 
acquitted.    Siaie  y.  McDonald,  supra;  Chitty  Crim.  Law,  212. 

But  in  People  y.  Mathery  4  Wend.  230;  21  Am.  Dec.  122,  it  was 
held  that  if  the  co-c«>nspirators  are  stated  to  be  nnknown,  the 
indictment  is  good,  even  although  the  names  of  the  co-conspirators 
must  actaally  haye  been  known  to  the  grand  jary. 

We  haye  endeayored  to  go  oyer  carefully  all  the  cases  cited  by 
respondent  or  by  the  writers  to  whom  he  has  referred.  Of  course 
it  is  possible  that  we  have  failed  to  notice  isolated  expressions  in 
the  opinions  of  judges  which  might  be  deemed  to  fayor  the  yiew  of 
counsel,  but  we  are  not  conscious  of  haying  oyerlooked  such  ex- 
pressions. In  no  one  of  the  cases  however  was  it  decided  that  an 
indictment  against  one  charged  [as  a  conspirator  was  defective 
because  the  name  of  the  third  person,  with  whom  the  defendant 
was  charged  to  have  conspired,  was  given  in  the  indictment.  If 
there  were  no  precedents  for  an  indictment  or  information  against 
one  in  which  he  was  charged  with  another  named  person,  the 
respondent 'would  be  entitled  to  the  benefit  of  any  inference  which 
could  fairly  be  drawn  from  that  circumstance.  But  when  a  case 
is  only  new  in  instance,  but  not  new  in  principle,  the  mere  failure 
to  discover  a  precedent  in  which  the  principle  was  applied  to 
exactly  the  same  facts  is  of  little  weight  or  consequence.  Pasley 
V.  Fre&man,  3  T.  B.  63;  Ashby  v.  White,  1  Smith  Lead.  Cases 
(Hare  and  Ws.  notes,  440,  441).  And  as  we  have  seen  the  styling 
one  as  ''  Unknown ''  has  been  held  sufficient,  although  the  name  of 
the  person  was  in  fact  known  to  the  grand  jury.  Peoph  v.  Mather, 
supra.  This  must  be  construed  to  be  an  adjudication  that  a  grand 
jury  is  not  bound  to  join  as  defendants  in  one  indictment  all  those 
who  are  known  to  them  to  have  joined  in  the  same  conspiracy. 

Clearly  the  information  states  facts  (assuming  that  the  nature  of 
the  conspiracy  itself  is  sufficiently  averred)  which  show  that  the  de- 
fendant has  been  guilty  of  the  oflfense.  It  requires  two  to  conspire,  but 
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if  two  have  conspired  each  is  guilty  of  the  conspiracy,  Tme  if  the 
name  of  one  is  unknown,  his  name  cannot  be  inserted  in  the  in- 
dictment. But  where  such  person  is  designated  as  '^  unknown/'  a 
particular  individual  is  thus  indicated;  he  is  the  person  who  is  alf 
leged  to  have  joined  with  the  defendant  in  the  acts  constituting 
the  conspiracy.  It  is  difficult  to  understand  upon  what  ground  the 
defendant  can  complain  if  the  alleged  co-conspirator  is  more  dis- 
tinctly  identified  by  giving  his  name.  As  was  said  in  People  v. 
Mather,  ''an  indictment  should  contain  so  much  certainty  as 
clearly  to  designate  not  only  the  particular  kind  of  offense,  but  the 
specific  criminal  act  for  which  the  accused  has  to  answer."  But 
there  and  elsewhere  it  has  been  held  that  the  defendant  was  suffi- 
ciently informed  of  the  person  with  whom  he  was  accused  of  con- 
spiring when  such  person  was  charged  to  be  unknown. 

The  alleged  co-conspirator  not  indicted  is  a  ''third  person,*' 
whose  existence  is  necessary  to  the  completion  of  the  offense,  and 
who  must  always  be  described  with  reasonable  certainty;  as  in  rob- 
bery, the  person  robbed;  in  larceny,  the  person  whose  property  is 
alleged  to  have  been  stolen.  In  case  of  conspiracy  there  must  have 
been  another  person  without  whose  co-operation  the  defendant  in- 
formed against  could  not  have  committed  the  crime.  Such  person 
must  be  identified  by  name  or  otherwise  in  such  manner  as  that 
the  defendant  may  know  with  what  offense  he  is  charged. 

It  may  be  urged  that  there  is  a  species  of  injustice  in  selecting 
for  prosecution  one  of  two  averred  to  be  equally  guilty,  when  for 
aught  that  appears  both  might  have  been  prosecuted.  But  is  this 
a  matter  of  which  the  single  defendant  ought  to  be  permitted  to 
complain?  As  we  have  seen  it  has  been  held  that  where  two  are 
indicted,  one  may  be  prosecuted  to  judgment  befoi-e  the  trial  of  the 
other.  We  need  not  here  consider  the  consequences  in  case  the 
other  shall  subsequently  be  acquitted.  We  are  asked  to  assume 
that  both  are  within  the  j'urisdiotion  of  the  court,  because  the  in- 
formation does  not  affirm  that  the  conspirator  died  before  the  filing 
of  the  information,  or  that  he  had  withdrawn  from  the  State.  Even 
if  this  should  be  conceded,  we  cannot  see  why  this  should  relieve 
the  detendant  from  pleading  to  an  information  which  gives  him 
full  notice  of  the  facts,  which  if  they  exist,  establish  his  guilt  of 
the  offense. 

Counsel  for  respondent  says:  "  There  must  be  two  men  at  least 
convicted  (subject  to  the  exception  as  to  death,  etc. )  before  the  con- 
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Bpiracy  is  established/'  citing  Dreux  y.  Domec,  18  Gal.  83;  Oom" 
monwedUh  y.  Oohh,  14  Gray,  57;  2  Ross.  Crimes,  490;  Siaie  y. 
BiMhanan,  5  Har.  &  J.  317;  s.  o.,  9  Am.  Dec.  534;  Whart  Ormu 
Ey.  (8th  ed.)  392;  Barb.  Grim.  Law,  248. 

Russell  at  the  page  referred  to  treats  of  '^ forgery.''  Wharton  at 
the  page  referred  to  treats  of  the  oompeteucy  of  the  wife  of  one 
defendant  to  be  a  witness  against  another  defendant.  Dreux  y. 
Damec,  18  OaL  83,  was  an  action  for  malicious  prosecution.  We 
are  nnable  to  see  what  bearing  Oomnionwealth  y.  Cobb,  14  Gray,  57, 
has  npon  the  proposition  of  counsel,  and  except  that  Siate  y.  Bu^ 
chanan,  9  Am.  Dec.  534,  was  a  prosecution  for  conspiracy,  that 
case  seems  to  haye  no  relation  to  the  proposition  here  asserted. 

None  of  the  cases  last  cited  are  to  the  point  that  the  conspiracy 
cannot  be  established  as  against  the  one  indicted  who  is  charged  to 
haye  conspired  with  another  not  indicted. 

Barbour  in  his  Criminal  Law,  p.  248,  speaks  of  conspiracy,  bat 
seems  to  add  nothing  to  what  has  already  been  said  with  respect  to 
the  precise  point  under  consideration. 

In  Adams  y.  People,  9  Sun,  89,  the  indictment  charged  that 
Adams,  the  sole  defendant,  ''  conspired  with  one  Lamb "  to  de- 
fraud. Lamb  had  been  preyiously  conyicted  of  the  same  offense^ 
but  this  did  not  appear  on  the  face  of  the  indictment,  but  was  only 
shown  as  a  fact  when  Lamb  was  offered  as  a  witness  for  the  prose^ 
cution.  The  court  held  him  competent  as  ho  had  been  conyicted 
of  a  misdemeanor,  not  a  felony.  Adams  was  separately  indicted, 
tried  and  conyicted.  No  objection  was  taken  to  the  indictment  by 
demurrer  or  in  arrest  of  judgment. 

We  are  not  however  without  the  authority  of  adjudications  di- 
rectly sustaining  the  course  pursued  by  the  district  attorney  in  the 
present  case.  In  Heine  y.  CommonioeaUh^  91  Penn.  St.  145,  Heine 
was  charged  with  haying  "  with  one  Henry  Weile  conspired,"  etc. 
The  objection  was  taken  that  Heine  alone  was  charged.  The  court 
said  it  is  strictly  true  that  a  conspiracy  is  in  its  nature  joint,  and 
that  one  alone  cannot  be  guilty  of  the  offense:  '^  Nevertheless  one 
of  two  or  more  conspirators  may  be  separately  indicted,  tried  and 
conyicted.  3  Ohitty  Crim.  Law.  g  1141.  Therefore,  that  Weile 
has  not  been  indicted  with  Heine,  can  make  no  difference,  if  it 
sufficiently  appears  from  the  record  that  he  was  a  confederate." 

In  Dntted  States  y.  Miller^  3  Hughes  553,  the  information 
charged  a  conspiracy  by  three  persons.  Miller,  Lee  ami  Oettslick. 
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Lee  was  dead,  and  Oettslick  was  already  under  conviction  ^'for  an 
act  committed  in  fartherance  of  the  conspiracy  charged."  The 
learned  jadge  said:  "  It  is  not  the  practice  of  the  government  to 
prosecute  any  person  to  conviction  for  more  than  one  of  the  same 
series  of  offenses.  Hence,  there  is  no  indictment  here  except 
against  Miller.  *  *  *  Xhe  particular  question  arising  on  de- 
murrer therefore  is,  will  an  information  against  him  alone  lie  with- 
out joining  Oettslick?  *  *  *  As  there  may  thus  be  a  severance 
in  the  trial,  in  the  verdict  and  in  the  judgment,  we  may  conclude 
there  may  also  be  a  severance  in  an  indictment  for  a  conspiracy, 
unless  there  be  some  reason  peculiar  to  such  an  indictment  plainly 
making  the  several  proceedings  improper.  I  can  see  no  such  rea- 
son. It  will  not  do  to  say  that  because  two  at  least  must  be  con- 
victed of  a  conspiracy,  and  that  one  person  who  should  be  the  only 
one  convicted  must  be  discharged,  therefore  two  at  least  must  be 
joined  in  the  indictment.  But  that  same  reasoning  would  forbid 
the  severance  of  the  trial,  and  deprive  any  one  of  his  right  to  bo 
tried  alone.  If  it  be  conceded  that  there  may  be  a  severance  in 
trial  of  persons  jointly  indicted  for  a  conspiracy,  it  follows  as  far 
as  the  reason  just  alluded  to  is  concerned,  that  there  may  likewise 
be  a  severance  in  the  indictment.  Some  of  the  texir>writers  say 
(arbitrarily)  that  indictments  for  conspiracy  must  be  joint;  but 
they  give  no  reason,  other  than  the  one  just  stated  for  iheir  propo- 
sition, and  it  is  difficult  to  find  a  reason.  I  do  not  think  any  suffi- 
cient  reason  exists.'' 

The  learned  judge  then  proceeds  to  examine  United  Stales  v. 
Cole^  PeapU  v.  Matthew,  Rex.  v.  KinnersUy,  and  Rex,  v.  Ifichoh, 
13  Easty  412.  He  finds  nothing  in  those  cases  which  would  pro- 
hibit the  indictment  of  one  of  two  known  conspirators. 

Our  conclusion  upon  the  point  is  that  the  information  is  not  in- 
sufficient, because  it  is  against  a  single  defendant,  and  the  name  is 
given  of  the  person  with  whom  he  is  charged  to  have  conspired. 
In  addition  to  the  objections  above  considered,  respondent  claims 
that  no  crime  is  charged,  inasmuch  as  a  conspiracy  to  compel  one 
to  sign  a  bank  check  and  then  to  take  it  from  him  by  force  is  not 
"  a  conspiracy  to  rob."  "  Bobbery  is  the  taking  of  personal  prop- 
erty from  the  person  of  another  by  means  of  force."  Pen.  Co<^e, 
§211.  '^Personal  property"  includes  things  in  action  and  evi- 
dence of  debt.  Pen.  Code,  §  7.  It  is  a  conspiracy  to  rob,  even 
although  the  conspiracy  incliulc  an  agi*eement  to  compel  the  mak« 
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ing  of  the  checks  which  are  to  be  taken  by  force  from  the  person. 
It  is  part  of  the  unlawful  agreement  that  a  robbery  shall  be  accom- 
plished. 

Judgment  reversed  and  cause  remanded  with  direction  to  the 
court  below  to  overrule  the  demurrer  and  to  require  the  defendant 
to  plead  to  the  indictment. 

Judgment  reversed  and  cause  remanded. 

Mosmsoir,  0.  J.,  Mybiok,  Boss,  and  Thorntob',  JJ.,  oon* 
curred;  Mo£bb,  J.,  concurred  in  the  judgment. 


HiBBBBD  V.  Smith. 

<^Cal.  547.) 
I>e9d  —  deUnery  to  third  penon — Uen  of  intervening  JudgmenL 

Where  a  deed  is  delivered  to  a  third  person  for  the  ase  of  the  grantee,  bat 
withoat  his  knowledge  or  assent,  his  sabeeqaent  asnent  will  not  defeat  the 
lien  of  an  intervening  judgment  against  the  grantor. 

11 JEOTMENT.     The  opinion  states  the  case. 

B.  8.  Brooks,  T.  H.  Hittel,  O.  T.  Boits,  S.  W.  Holliday,  Moses 
O.  Oohby  John  W.  Dwindle^  and  John  Ourrey,  for  appellants. 

«/*.  P.  HogSy  and  A*  A.  Oohen,  for  respondents. 

The  OouBT.  The  opinion  heretofore  delivered  in  the  above  case 
is  hereby  adopted  and  approved  by  the  court  on  rehearing,  with  the 
addition  thereto  of  the  following  aathorities:  Welch  v.  Sackett,  12 
Wis.  343;  Kingsbury  v.  Burnside,  58  111.  310;  OommA  v.  Jackson, 
10  Bush^  424;  Belly.  Farmers*  Bank,  etc.,  11  Bnsh,  34;  Palmelee 
V.  Simpson,  5  Wall.  81.  Judgment  and  order  affirmed. 

MoKee,  J.,  expressed  no  opinion;  Shabpsteik^  J.,  being  dis- 
qualified, did  not  participate  in  the  decision. 

The  following  opinion  above  referred  to  was  delivered  in  banc 
4#<m  the  30th  of  July,  1884: 

THORKT019',  J.  This  action  in  our  ordinary  legal  nomenclature 
is  ejectment  to  recover  possession  of  a  parcel  of  land  situated  in 
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Alameda  conut j.  Judgment  went  for  plaintiffs.  Motion  for  a  new 
trial  by  defendants  was  by  order  denied^  and  the  defendants  ap- 
pealed from  the  judgment  and  order* 

The  main  question  discussed  on  the  argument  in  this  court  re- 
lates to  the  delivery  of  a  written  instrument  under  seal  bearing  date 
6th  *of  January^  1855,  purporting  to  have  been  made  by  William 
W.  Ghipman  to  Edward  S.  Chipman,  and  to  convey  the  land  in 
controversy. 

As  to  this  point  the  court  below  found  the  following  facts: 

"  That  on  the  6th  day  of  January,  1856,  said  William  W.  Chip- 
man  signed  and  sealed  a  paper  purporting  to  bo  a  deed  of  grant, 
bargain  and  sale  to  his  brother,  Edwar^  S.  Ghipman,  thereby  pur- 
porting to  convey  the  land  described  in  the  complaint  in  this  ac- 
tion, and  on  the  same  day  last  named  acknowledged  the  same  in 
due  form  of  law  before  William  Hamilton,  a  justice  of  the  peace  of 
said  county,  and  thereupon  left  said  deed  with  said  justice  of  the 
peace,  until  the  same  was  handed  to  Gideon  Aughinbaugh.  The 
consideration  mentioned  in  said  deed  was  $5^000,  and  other  valua- 
ble considerations;  but  in  fact  nothing  was  paid  by  said  Edward  S. 
Ghipman  to  said  William  W.  Ghipman  as  the  consideration  for  said 
conveyance,  but  said  William  W.  Ghipman  was  at  the  time  of  mak- 
ing said  deed  indebted  to  Edward  S.  Ghipman. 

''At  the  time  of  making  and  depositing  said  deed  with  said  jus- 
tice, the  grantee  therein  named,  Edward  S.  Ghipman,  was  a  resident 
of  Holmes  county,  in  the  State  of  Ohio,  and  had  been  such  resident 
there  for  six  months  previously,  and  had  no  knowledge  of  the  mak- 
ing of  such  conveyance  to  him  until  after  the  30th  of  June,  1855. 

"Nor  was  the  same  ever  delivered  before  that  time  to  any  person 
authorized  or  empowered  by  him  to  receive  it.  Nor  did  he  ever 
before  that  time  assent  to  the  said  conveyance  to  him.  Said  Augh- 
inbaugh, at  the  time  he  received  said  deed  from  said  justice,  had  no 
authority  or  power  from  said  Edward  S.  Ghipman  to  receive  the  de- 
livery thereof  for  him,  nor  had  he  ever  any  such  authority  or  power. 

That  afterward,  and  prior  to  February  22,  1855,  Edward  S. 
dhipman,  the  grantee  in  said  deed,  then  being  in  the  State  of  Ohio, 
said  grantor,  Wm.  W.  Ghipman,  requested  the  said  Gideon  Augh- 
inbaugh, who  was  an  acquaintance  and  friend  of  said  Edward  S. 
Ghipman,  to  go  to  the  office  of  said  justice  of  the  peace,  Wm.  Ham- 
ilton, and  to  get  the  said  deed,  and  to  hold  the  same  for  Edward  S. 
Ghipman,  at  the  same  time  stating  to  said  Aughinbaugh  that  the 
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law  required  that  the  said  deed  shoald  be  delivered  to  somebody 
for  the  grantee  to  make  it  a  valid  conveyance,  as  he,  the  grantee, 
was  absent. 

**  In  pursuance  of  such  request  the  said  Gideon  Aughinbangh 
called  at  the  office  of  said  justice,  asked  for  and  received  said  deed 
from  him  prior  to  February  22,  1855,  and  held  the  same  in  his  pos- 
session for  Edward  S.  Ghipman,  but  without  the  knowledge  or  au- 
thority of  said  Edward  S.  Chipman. 

''  About  two  weeks  afterward,  said  grantor,  William  W.  Chip- 
man,  called  upon  said  Aughinbaugh  for  said  deed,  asking  that  he 
might  take  it  to  get  it  recorded,  which  he  luscordingly  did,  and  the 
same  was  duly  recorded  at  the  request  of  said  William  W.  Ghipman, 
in  the  county  recorder's  ofSce  of  Alameda  county,  on  the  15th  day 
of  March,  1855. 

"  Said  deed  was  delivered  by  the  said  William  W.  Chipman  to 
the  said  Aughinbaugh,  and  was  thereby  intended  by  the  grantor, 
William  W.  Ghipman,  as  a  delivery  to  and  for  the  use  and  benefit 
of  Edward  S.  Chipman,  without  condition  or  qualification. 

*'  That  afterward,  June  30,  1855,  the  said  Edward  S.  Chipman 
returned  from  the  State  of  Ohio  to  California,  and  shortly  after- 
ward took  said  deed  into  his  own  possession,  and  made  several  con- 
veyances of  parcels  of  the  land  described  therein  to  other  parties 
for  full  value,  as  elsewhere  in  these  findings  stated. 

Other  facts  found  by  the  court  which  bear  on  this  question  of  de- 
livery are  as  follows:  That  on  the  1st  day  of  March,  1855,  the 
plaintiff  Hibberd  recovered  in  the  District  Court  for  Alameda 
county  a  judgment  for  the  possession  of  a  tract  of  land  in  the 
county  of  Alameda  against  W.  W.  Chipman  and  Gideon  Aughin- 
baugh, and  damages  for  withholding  this  land,  amounting  to 
18,600  and  1536.55  costs  of  suit,  which  judgment  was  duly  entered 
of  record  and  docketed  in  said  court  on  the  1st  day  of  March,  1855. 
On  appeal,  this  judgment  was  affirmed  with  costs,  at  the  April 
term,  1856,  and  the  remittitur  was  filed  in  the  District  Court  last 
above  named  on  the  27th  of  March,  1856.  The  plaintiffs  claim  the 
land  in  suit  under  an  execution  sale  on  this  judgment,  having  been 
the  highest  bidders  for  the  same,  for  the  sum  of  11,200. 

It  will  thus  be  seen  that  both  parties  claim  under  W.  W.  Chip- 
man,  the  plaintiffs  under  the  judgment,  execution  sale  and  sheriff's 
deed  above  mentioned,  and  the  defendants  under  the  alleged  deed 
to  E.  S.  Chipman. 
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The  coart  also  f oand  as  a  conolosion  of  law  that  the  paper  pur^ 
porting  to  be  a  deed  just  above -stated  was,  under  the  circumstances 
set  forth  in  the  foregoing  findings  of  fact,  Toid  for  want  of  Yalid  de- 
liTcry,  as  against  the  title  acquired  by  plaintifTs  under  the  judg- 
ment above  mentioned  by  sheriff's  sale,  ^^as  set  forth  in  said  find- 
ings of  fact."    The  reference  here  is  to  the  findings  abovo. stated. 

The  act  solemn  and  authentic,  done  in  writing  in  form  apt  for 
the  conveyance  of  land,  with  signature  and  seal  does  not  take  effect 
as  a  deed  until  delivery  with  intent  that  it  shall  so  operate.  The 
elements  going  to  make  up  such  a  paper  all  constitute  an  act  factum 
or  deed,  but  not  complete  until  the  paper  has  been  delivered  with 
the  intent  above  mentioned^  The  intent  with  which  it  is  delivered 
is  all  important.  This  restricts  or  enlarges  the  effect  of  the  instru- 
ment. It  may  be  delivered  to  another  person  as  a  mere  custodian, 
or  to  such  person  to  be  kept  by  him  and  delivered  to  a  third  per- 
son on  a  condition  performed,  or  the  happening  of  a  certain  event, 
or  it  may  be  delivered  that  it  may  have  full  operation  as  the  deed 
of  the  party  delivering  it.     This  may  be  done  In  various  modes. 

It  is  impossible  to  stekte  a  priori  in  exact  terms  what  shall  or  shall 
not  constitute  a  delivery,  that  the  paper  may  have  its  full  operation 
as  a  deed.  It  is  to  a  great  extent  a  matter  of  fact  depending  upon 
intent,  and  under  such  circumstances  the  intent  as  evidencing  what 
the  maker  of  the  instrument  meant  to  do,  must  be  found  from  the 
circumstances  of  the  transaction,  the  res  geatcBy  and  while  some 
general  rules  may  be  and  are  laid  down  in  regard  to  it  to  ascertain 
such  intent,  the  intent  must  be  found  as  a  fact,  and  cannot  always 
be«determined  as  matter  of  law.  There  are  some  cases  in  which 
the  intent  is  so  plainly  indicated  by  the  res  gesta  that  but  one  con- 
clusion can  be  deduced.  Take  the  case  of  the  delivery  of  such  an 
instrument  to  a  third  person  as  a  mere  custodian  for  the  party  giv- 
ing it,  its  solution  is  plain  that  there  is  no  delivery  of  the  paper  to 
make  it  operative  as  a  deed.  Take  another  case  of  such  a  paper 
handed  by  the  grantor  to  the  grantee,  with  the  declaration  this  is 
my  act  and  deed,  a  delivery  would  be  so  plainly  intended  that  no 
other  conclusion  could  be  reached.  A  third  case  of  the  delivery  of 
such  an  instrument  by  the  maker  to  a  third  person  with  directions 
to  keep  it  and  hand  it  to  a  person  named  as  grantee  in  it,  on  the 
payment  by  him  of  a  sum  of  money,  the  payment  of  the  sum  of 
money,  and  the  tradition  of  the  paper  as  directed  having  been  made, 
no  other  result  could  be  reached  than  that  the  paper  became  by 
Vol.  LVI  —  92 
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fiuch  deliyery  an  operative  conveyance.  These  cases  are  simple, 
but  in  other  cases  where  the  intent  is  to  be  inferred  from  circnm- 
stances  in  their  very  nature  equiyocaly  the  solation  as  to  delivery 
or  not  becomes  one  of  difficulty^  and  depends  so  much  on  the  sub- 
jective state  of  the  mind  of  person  or  persons  trying  the  issue  pro- 
duced by  the  evidence  of  the  attending  circnmsianoes»  that  the  law 
can  lay  down  no  certain  rule  on  the  subject.  It  then  becomes  & 
question  of  fact,  and  if  there  is  evidence  tending  to  sustain  thefind* 
ing  of  the  court  a  qtta,  this  court  will  not  disturb  it 

This  is  settled,  that  delivery  is  not  complete  until  the  person  de* 
livering  (grantor)  has  so  dealt  with  the  instrument  delivered  as  ta 
lose  all  control  over  it.  And  whether  he  has  so  dealt  with  the  in- 
strument depends  upon  the  intent  to  be  deduced  from  all  the  sur- 
rounding circumstances,  the  res  g$^m. 

And  this  is  all  that  is  determined  in  ffcuHngs  y.  Vat^hnj  5  Cal. 
318.  The  case  as  reported  is  a  singular  one,  and  we  should  infer 
from  the  report  that  it  is  inaccurate.  The  case  as  stated  by  the 
reporter  is  this:  It  was  an  action  of  ejectment  against  Vaughn  and 
Shirley  to  recoyer  possession  of  a  lot  in  the  city  of  Benicia.  Shir- 
ley answered  disclaiming  all  interest  (it  had  not  then  been  decided 
that  such  a  defense  was  of  no  avail  in  the  action  of  ejectment),  and 
Vaughn  answered  denying  generally  the  allegations  of  the  com- 
plaint. The  mayor  and  common  council  of  Benicia  intervened  and 
claimed  title  to  the  lot  in  suit  through  a  deed  from  Malinda  Cooper 
and  her  children,  who  claimed  under  a  deed  from  Stephen  Cooper. 
This  latter  deed  was  drawh  in  the  usual  form,  and  signed  by  Stephen 
Cooper,  and  opposite  his  name  was  written  the  word  '^  seal."  Thia 
deed  had  been  acknowledged  before  and  recorded  in  Solano  county 
by  the  county  recorder  for  that  county,  but  did  not  bear  on  its  face 
his  official  seal.  The  court  refused  to  permit  this  deed  to  be  read 
in  evidence  to  the  jury,  to  which  defendants  excepted.  The  re* 
port  proceeds:  '^  The  jury  found  that  there  had  been  a  sufficient 
delivery,  and  gave  a  verdict  for  plaintiff."  How  a  jury  could  find 
as  to  the  deliyery  of  a  deed  which  had  been  excluded  from  their 
consideration,  we  do  not  understand. 

It  is  further  stated  by  Heydenfeldt,  J.,  who  delivered  the  opinion 
ot  the  court,  that  the  only  question  before  the  court  necessary  to 
ibe  examined  was  as  to  the  exclusion  of  the  deed  of  Cooper  from 
the  jury,  the  court  below  having  held  that  the  deed  was  void  for 
want  of  the  seal  of  the  grantor;  and  second,  that  the  record  did  not 


SEPTEMBER  TERM,  1886.  731 


Hibberd  y.  Smith. 


impart  notice  for  want  of  the  seal  of  the  officer  before  whom  it  was 
acknowledged.  To  these  objections  the  respondent  adds,  the  deed 
was  not  delivered.  What  the  respondent's  objections  had  to  da 
with  the  case  it  was  diffionlt  to  see.  Judgment  had  passed  in  his 
iavor  and  he  did  not  appeal  The  court  had  excluded  the  deed  because 
it  was  not  sealed^  and  for  lack  of  the  official  seal  of  the  recorder  to 
the  acknowledgment.  It  does  not  appear  that  any  question  as  ta 
deliyery  was  made  in  the  objections  to  the  paper  offered  in  the 
court  below.  Yet  the  jury,  to  whom  it  never  got,  passed  on  the 
question  of  delivery,  and  the  court  on  appeal  proceeds  to  pass  upon 
the  same  question.  The  decision  amounts  to  nothing  more  than 
this,  which  was  undoubtedly  correct,  that  delivery  depends  more- 
on  intention  than  the  mode  of  fulfilling  the  intention;  that  deliv- 
ery is  a  question  of  fact  depending  on  intent  to  be  found  by  the 
jury.  If  what  was  said  is  any  thing  more  thBm  dicta,  what  is  above 
stated  is  all  that  was  decided.  The  dicta  to  be  sure  are  clearly  cor- 
rect. Garnons  t.  Knight,  5  Bam.  &  C.  673,  is  only  cited  to  es- 
tablish the  rule  stated  above,  which  the  court  says  is  the  correct 
doctrine,  and  laid  down  in  that  case. 

The  court  further  proceeds  to  say  of  this  case:  ^'  There  it  was 
left  to  the  jury  to  decide  as  to  the  intention  of  the  grantor.  Many 
authorities  are  cited,  and  much  good  reasoning  brought  out,  in  sup- 
port of  the  position  that  a  deed  will  be  operative  although  never 
parted  with  by  the  person  who  executed  it."  The  court  Q.l8o  cites 
as  sustaining  the  rule  that  delivery  is  a  question  of  fact  to  be  de- 
termined by  the  jury,  in  addition  to  Oarnons  v.  Knight;  Lindsay  v. 
Lindsay,  11  Vt.  521;  Vanhook  v.  Barnett,  4  Dev.  268;  Hannah  v. 
Swarner,  8  Watts,  9;  s.  c,  34  Am.  Dec.  442. 

The  quesfcion  of  delivery  being  one  of  fact,  the  decision  of  the 
court  below  that  there  was  no  delivery  cannot  be  reversed  by  this 
court,  unless  from  the  specific  facts  found,  the  law  establishes  the 
fact  of  delivery.  Does  the  law  on  the  facts  found  conclusively 
establish  the  conclusion  that  there  was  a  delivery  of  the  paper  as  a 
deed? 

To  recapitulate,  the  fact^  found  are  that  in  January,  1855,  W. 
W.  Chipman  signed  and  sealed  a  paper  purporting  to  be  a  deed  of 
grant  to  his  brother,  E.  S.  Chipman,  and  on  the  same  day  ac- 
knowledged the  same  before  one  Hamilton,  a  justice  of  the  peace, 
and  left  the  paper  with  Hamilton.  At  the  time  of  the  happening 
of  the  aforementioned  events,  E.  S.  Chipman  was  a  resident  of 
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Holmes  county,  Ohio,  and  had  been  a  resident  thereof  for  six 
months  preyiooslj,  and  had  no  knowledge  of  the  making  of  such 
instmment  to  him  nntil  after  the  30th  of  June,  1855.  Nor  was 
this  paper  ever  delivered  at  any  time  to  any  person  authorized  by 
E.  S.  Ghipman  to  receive  it  Nor  did  E,  S.  Ghipman  ever  prior  to 
the  30th  day  of  June,  1855,  assent  to  such  conveyance  to  him. 
After  the  6th  day  of  January,  1855,  W.  W.  Ghipman  requested 
Gideon  Aughinbaugh  to  go  to  the  oflSce  of  Hamilton,  the  justice 
above  mentioned,  get  this  instrument,  and  hold  it  for  E.  S.  Ghip- 
man, at  the  same  time  stating  to  Aughinbaugh  that  the  law 
required  that  the  deed  should  be  delivered  to  somebody  for  the 
grantee,  to  make  it  a  valid  conveyance,  as  the  grantee  was  then 
absent.  Aughinbaugh,  in  pursuance  of  this  request,  called  at  the 
oflSce  of  the  justice,  asked  for  and  received  the  deed  from  him 
prior  to  February  22,  1855,  and  held  it  in  his  possession  for  E.  S. 
Ghipman,  but  without  the  knowledge  or  authority  of  E.  S.  Chip- 
man.  When  Aughinbaugh  thus  received  this  paper  he  had  no 
authority  or  power  from  E.  S.  Ghipman  to  receive  the  deUrerj 
thereof,  nor  did  he  ever  have  any  such  authority  or  power.  After 
Aughinbaugh  received  this  paper,  W.  W.  Ghipman  called  upon 
him  and  asked  him  for  it,  that  he  might  take  it  to  get  it  recorded, 
and  it  was  recorded  at  request  of  W.  W.  Ghipman  in  the  proper 
office  on  the  15th  of  March,  1855.  This  paper  was  delivered  by 
W.  W.  Ghipman  to  Aughinbaugh,  and  thereby  intended  by  the 
grantor,  W.  W.  Ghipman,  as  a  delivery  to  and  for  the  use  and 
benefit  of  E.  S.  Ghipman,  without  condition  or  qualification.  That 
afterward,  on  June  30, 1855,  E.  S.  Ghipman  returned  from  Ohio  to 
California,  and  shortly  afterward  took  the  deed  in  his  possession  and 
made  conveyances  of  parcels  of  the  laud  described  therein. 

From  the  findings  above  stated  in  the  preceding  portion  of  this 
opinion,  it  appears  that  Hibberd's  judgment  became  a  lien  on  the 
land  in  controversy  on  the  1st  day  of  March,  1855,  it  having  been 
entered  and  duly  docketed  in  the  proper  county  on  that  day. 

It  is  further  found  that  the  consideration  mentioned  in  the  deed 
was  $5,000  and  other  valuable  considerations,  but  in  fact  nothing 
was  paid  by  E.  S.  Ghipman  to  W.  W.  Ghipman  as  the  consideration 
of  the  conveyance,  but  that  W.  W.  Ghipman  was  at  the  time  of 
making  the  deed  indebted  to  E.  S.  Ghipman. 

The  facts  found  might  justify  a  finding  that  as  between  the  two 
Chipmans,  there  was  a  delivery  of  the  deed  to  E.  S.  Ghipman. 
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But  do  they  show  conclusivelj  as  a  matter  of  law  that  there  was  a 
delivery  as  against  Hibberd?  Hibberd  had  a  lien  on  the  property 
as  early  as  the  1st  of  March,  1855.  It  is  found  that  the  delivery 
was  made  to  Aughinbaugh  prior  to  March  1, 1855,  for  the  use  and 
benefit  of  E.  S.  Ohipman,  but  at  that  time  Aughinbaugh  was  not; 
the  agent  of  E.  S.  Chipman,  who  was  absent  and  knew  nothing  of 
the  paper  until  the  30th  of  June,  1855.  That  assent  is  necessary 
to  the  delivery  of  a  deed,  whether  such  delivery  is  actual  or  con* 
structive,  is  settled  law.  This  is  plainly  declared  in  section  1059  of 
the  Civil  Code.  In  section  1054  it  is  provided  that  a  grant  or  con^ 
veyance  (see  §  1053)  takes  effect  so  as  to  vest  the  interest  intended 
to  be  transferred  only  upon  its  delivery  by  the  grantor.  Section 
1059  of  the  Civil  Code  is  in  these  words:  '^  Though  a  grant  be 
not  actually  delivered  into  the  possession  of  the  grantee,  it  is  yet 
to  be  deemed  constructively  delivered  in  the  following  cases: 

'*  1.  When  the  instrument  is,  by  the  agreement  of  the  parties  at 
the  time  of  execution,  understood  to  be  delivered,  and  under 
such  circumstances  that  the  grantee  is  entitled  to  immediate 
delivery;  or, 

*'  2.  When  it  is  delivered  to  a  stranger  for  the  benefit  of  the 
grantee,  and  his  assent  is  shown  or  may  l)e  presumed." 

It  is  then  a  valid,  constructive  delivery,  when  as  in  this  case  it 
is  delivered  to  a  stranger  for  the  benefit  of  the  grantee,  but  only 
then  when  the  assent  is  shown  or  may  be  presumed.  It  is  con- 
tended here  that  the  assent  should  be  presumed,  and  presumed  too 
as  a  matter  of  law. 

The  delivery  founded  on  a  presumption  which  is  matter  of  fact 
must  be  found  by  the  court  below.  This  court  cannot  find  facts. 
It  can  only  construe  facts  fou'hd,  and  deduce  from  them  the 
proper  legal  conclusion.  The  court  below  has  found  against  this 
presumption,  and  unless  the  deductions  of  law  to  be  drawn  from 
the  facts  found  show  a  presumption  of  assent,  this  court  cannot 
reverse  the  judgment  of  a  court  a  qua  on  this  point.  As  between 
the  parties  to  this  conveyance,  this  presumption,  it  may  be  con- 
ceded, might  be  indulged.  But  when  can  it  be  presumed  that 
such  assent  was  given  by  the  grantee?  Can  it  be  presumed  that  it 
was  given  before  it  was  known  by  the  grantee?  We  cannot  under- 
stand that  any  such  presumption  can  be  sustained.  It  may  be  that 
if  E.  S.  Chipman  had  known  of  the  conveyance  when  it  was  deliv- 
ered to  Aughinbaugh,  he  would  have  accepted  it.     Bnt  the  ques- 
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tioQ  here  is  not,  what  the  grantee  would  have  done,  but  what  wa8 
done.  And  there  is  no  finding  of  any  assent  here  earlier  than  the 
dOth  of  Jane,  1855,  long  after  Hibberd  had  obtained  his  lien  hj 
jadgment.  The  statute  (Civil  Code,  §  1059)  does  not  recognize  a 
delivery  as  perfected  until  an  assent  is  proved  either  by  act  or  by 
presumption.  And  when  reliance  is  placed  on  a  presumptive 
assent,  how  can  such  presumptive  assent  be  found  to  the  delivery 
of  a  paper,  until  all  the  facts  are  known  to  the  grantee.  In  this 
case  there  is  nothing  found  which  shows  that  E.  S.  Chipman  knew 
any  of  the  facts  until  the  dOth  of  June,  1855.  E.  8.  Chipman  was 
not  bound  to  accept  this  conveyance.  The  law  does  not  force  a 
man  to  take  an  estate  against  his  will.  Townaon  v.  Tickell^  3  Barn. 
A  Aid.  36;  Tkompaon  v.  Leach,  2  Vent.  198.  In  this  last  case  it 
was  held  that  an  estate  did  not  pass  by  surrender  to  the  surren- 
deree until  he  expressly  accepted  it.  In  Toamgan  v.  Tickett,  a  de- 
visee renounced  a  devise  of  a  reversion  to  him,  and  it  was  held 
that  he  could  do  so. 

It  is  said  that  the  conveyance  was  for  the  benefit  of  £.  S.  Chip- 
man,  and  therefore  his  assent  must  be  presumed.  We  do  not  feel 
assured  that  the  deed  is  on  its  face  for  the  benefit  of  the  grantee. 
It  is  not  found  that  the  purchase-money  was  paid,  or  that  the  deed 
acknowledges  the  receipt  of  the  sum  ($5,000)  named  as  the  con- 
sideration. Nor  does  it  so  appear  in  any  other  way.  Under  these 
circumstances,  E.  S.  Chipman  would  be  bound  to  the  grantor  for 
the  sum  named,  and  he  might  maintain  an  action  for  it,  and  sue 
out  a  writ  of  attachment  and  seize  the  property  of  the  grantee.  It 
is  not  found  that  the  deed  was  made  to  the  grantee  as  a  payment 
of  indebtedness.  If  the  purchase-money  exceed  the  indebtedness 
of  the  grantor  to  the  grantee,  the  amount  of  which  is  not  found, 
then  the  grantee  would  become  the  debtor  of  the  grantor  for  such 
excess.  Under  these  circumstances,  we  do  not  think  that  we  can 
hold  that  the  deed  is  on  its  face  beneficial  to  E.  S.  Chipman.  And 
conceding  that  it  was  beneficial,  we  are  authorized  to  hold  an 
assent  to  the  delivery  as  against  a  creditor  with  a  lien,  at  a  time 
when  the  grantee  was  entirely  ignorant  of  the  whole  transaction? 
It  would  be,  in  our  judgment,  going  further  than  is  allowed  by 
law,  to  hold  under  such  circumstances  that  such  a  lien  as  Hibberd 
procured  by  his  judgment  should  be  displaced  by  a  presumed  assent 
to  a  transaction  of  which  the  party  invoking  the  presumption 
knew  nothing  until  long  after  the  lien  had  attached. 
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It  may  be  remarked  here  that  the  delivery  must  be  complete 
before  the  lien  attached  to  create  a  superior  right  in  Ghipman.  If 
the  presumptive  assent  is  indulged,  when  must  such  assent  be  held 
to  have  been  given?  We  find  no  rule  of  law  fixing  the  time.  We 
know  of  no  rule  of  law  authorizing  us  to  allow  an  assent  given  on 
being  made  acquainted  with  the  facts,  a  retroactive  operation  so  as 
to  cut  out  and  extinguish  a  right  which  attached  between  the  sign- 
ing and  sealing  and  delivery  to  a  stranger,  and  the  assent  given 
when  the  transaction  comes  to  the  knowledge  of  the  grantee. 

The  cases  cited  for  the  most  part  have  not  in  them  the  element 
of  an  intervening  right  acquired  against  the  grantor.  No  such 
jelement  appears  in  Hastings  v.  Vaughn.  The  same  may  be  said  of 
Fsavg  y.  IVion,  18  N.  H.  152;  s.  o.,  45  Am.  Dec.  365;  Souverbye 
T.  Arden,  I  Johns.  Gh.  254;  Taw  v.  Bury^  2  Dyer,  167.  In  these 
cases  the  controversy  was  between  grantor  and  grantee,  or  those 
claiming  under  them  and  standing  in  their  places.  In  Buffum  v. 
Oreen,  5  N.  H.  80 ;  s.  c,  20  Am.  Dec.  662,  an  intervening  right 
under  the  levy  of  an  attachment  was  set  up,  and  the  court  said  that 
if  the  land  was  attached  before  the  deed  was  delivered,  the  claim 
under  the  attachment  would  prevaiL  In  Huliek  v.  Scovil,  4  Gilm. 
159,  a  great  many  cases  on  this  subject  are  cited  and  reviewed. 
We  refer  the  curious  to  the  discussion  of  the  cases  therein  con- 
tained. The  learned  judge,  speaking  for  the  majority  of  the  court 
(two  justices  dissented),  sums  up  the  principles  determined  by  the 
decided  cases  as  follows: 

^*  I.  In  every  deed  there  must  necessarily  be  a  grantor,  a  grantee 
and  a  thing  granted  (4  Cruise,  12);  that  delivery  by  the  grantor 
and  acceptance  by  the  grantee  are  essential  to  the  validity  of  a 
deed;  that  a  deed  takes  effect  only  from  its  delivery,  and  there  can 
be  no  delivery  without  acceptance,  either  express  or  implied,  de- 
livery and  acceptance  being  necessarily  simultaneous  and  correla* 
tive  acts.  Richards  v.  Jackson^  6  Cow.  617;  Church  v.  Oilman, 
15  Wend.  658;  s.  c,  30  Am.  Dec.  82.     Other  authorities  cited  posL 

"  II.  Delivery  may  be  made,  first,  to  the  party  himself,  or  any 
other  by  his  appointment,  or  to  any  one  authorized  to  receive  it;  or 
flecond,  to  a  stranger  for  and  in  behalf,  and  to  the  use  of  him  to 
whom  it  is  made  without  authority,  under  certain  circumstances. 
2  Boll.  24  ;,  42;  Touchstone,  57.     See  post. 

**  III.  In  cases  of  delivery  to  a  stranger,  without  authority  from 
the  grantee  to  accept,  the  acceptance  of  the  grantee  at  the  time  of 
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delivery  will  be  presamed,  under  the  following  concurring  circum- 
stances, Tiz. :  (1)  That  the  deed  be  upon  its  face  beneficial  to  the 
grantee;  (2)  that  the  grantor  part  entirely  with  all  control  over  the 
deed;  (3)  that  the  grantor  (except  in  case  of  an  escrow)  accompany 
delivery  by  a  declaration,  intention  or  intimation  that  the  deed  is 
delivered  for  and  in  behalf,  and  to  the  use  of  the  grantee;  (4)  that 
the  grantee  has  eventually  accepted  the  deed  and  claimed  under  it. 
4  Cruise,  84;  Touchstone,  57,  and  other  authorities,  po9t;  4Gilm. 
175,  176. 

The  opinion  shows  that  the  last  requisite  mentioned  where  there  is 
a  delivery  to  a  stranger,  '^  that  the  grantee  has  eventually  accepted 
the  deed  and  claimed  under  it,"  must  exist  before  the  delivery  < 
is  accomplished. .  A  presumption,  that  the  grantee  will  accept  the 
deed  is  not  sufficient  to  establish  delivery.  The  presumption  must 
be  that  there  has  been  an  acceptance,  and  the  facts  must  au- 
thorize such  a  presumption  to  complete  a  delivery.  See  remarks, 
in  opinion  reviewing  Doe  ex  dem.  Garfions  v.  KnighU  5  Barn.  &  C. 
671,  on  p.  180  of  4  Oilm.  There  must  be  a  delivery  and  acceptance 
before  the  right  of  another  has  attached.  An  acceptance,  after  such 
right  has  vested  is  not  sufficient. 

The  cases  cited  and  discussed  in  HuUck  v.  Seovil,  are  as  follows: 
Bryan  v.  We^h,  2  Gilm.  557;  Sauverbye  v.  Arden,  1  Johns.  Gh. 
240;  Verplank  v.  Sterry,  12  Johns.  546;  S.  c«,  7  Am.  Dec.  348; 
Church  V.  Oilman,  15  Wend.  656;  s.  c,  80  Am.  Dec  82;  Doe  ex 
dem.  Garnons  v.  Knight,  12  Eng.  0.  L.  851;  s.  c,  5  Barn.  &  O. 
671;  Tato  v.  Bury,  Dyer,  161  b;  Alfordy.  Lea,  3  Coke,  27;  Butler 
V.  Baker,  3  Coke,  26  b;  Cookie  Admr.  v.  Hendricks,  4  Monr.  500; 
Inlofo  V.  Commonw.,  6  Monr.  74;  Belden  v.  Carter,  4  Day,  66;  s.  o., 
4  Am.  Dec  185;  Hatch  v.  Hatch,  9  Mass.  207;  8.  c,  6  Am.  Dec. 
67;  Buggies  v.  Lawson,  13  Johns.  285;  s.  c,  7  Am.  Dec.  875; 
Wheelwright  v.  Wheelwright,  2  Mass.  47;  Hedge  v«  Drew,  12  Pick. 
141;  s.  o.,  22  Am.  Dec.  416;  Ward  v.  Letois,  4  Pick.  518;  Potoers 
V.  Russell,  13  Pick.  77;  Buffum  v.  Oreen,  5  N.  H.  71;  8.  c,  20 
Am.  Dec.  562;  Ward  v.  Boss,  1  Stew.  186;  Canning  v.  Pinkham^ 
1  N.  H.  857;  Clark  y.  Bay,  1  Har.  &  J.  823;  Hughes  v.  Fasten,  4 
J.  J.  Marsh.  572;  s.  c,  20  Am.  Dec.  280.  The  above  cases  are  put 
m  the  opinion  in  a  separate  class  from  those  which  follow.  The 
cases  which  follow,  also  cited  and  commented  on,  are  those  in  which 
the  deeds  for  want  of  acceptance  by  the  grantee  were  held  inopera- 
tive.   Fay  V.  Richardson,  7  Pick.  91;  Jackson  v.  Leek,  12  Wend. 
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107;  Herbert  v.  Herbert,  1  111.  278;  8.  c,  13  Am.  Dec.  192;  Jack-- 
jfon  T.  Phipps,  12  Johns.  418;  Jackson  t.  Dunlap^  1  Johns.  Cas. 
114;  s.  c^  4  Am.  Dec.  100;  Ferguson  t.  MileSt  3  Gilm.  363;  8. 
c,  44  Am.  Dec.  702;  JackeonY.  Bodle,  20  Johns.  188;  Maynard^. 
Maynard^  10  Mass.  462;  Lloyd^sLessee  v.  Oiddinge,  7  Ohio,  418; 
Bleey  y.  Metcalfe  1  Denio,  326. 

Of  a  large  number  of  these  cases  it  may  be  said  of  the  deeds  in- 
volved in  them,  as  was  said  in  the  opinion  of  the  court  in  HuUek  v. 
ScovU,  that  they  **  were  voluntary  deeds  by  parents  settling  property 
upon  their  minor  children,  and  the  benignity  of  construction  given 
to  them  has  originated  to  no  inconsiderable  extent  in  the  favor 
with  which  transactions  of  that  character  when  not  in  fraud  of 
creditors  are  always  viewed."  4  Gilm.  178.  And  this  further  re- 
mark may  be  made  of  all  of  them  except  Buffum  v.  Green,  5  X. 
H.  71;  8.  c,  20  Am.  Dec.  662;  Hedge  v.  Drew,  12  Pick.  141;  s.  c, 
22  Am.  Dec.  410;  that  they  were  between  grantor  and  grantee,  or 
those  claiming  under  them,  without  the  intervention  of  any  right 
of  a  third  party  claiming  under  the  grantor.  And  in  Buffum  v. 
Oreen,  eupra^  it  appeared  that  there  had  been  an  actual  delivery  to 
one  of  the  grantees  before  the  levy  of  the  attachment  on  the  land. 
See  5  N.  H.  80.  In  Hedge  v.  Drew,  supra,  the  assent  to  the  deed 
was  also  before  the  attachment. 

That  the  delivery  of  a  deed  to  a  third  person  for  the  use  of  the  gran- 
tee is  not  always  a  delivery  from  a  presumed  acceptance  has  been  as- 
serted in  cases  of  high  authority;  as  in  Butler  v.  Baker,  3  Coke,  26  b, 
Lord  Coke  said:  ''  If  A.  make  an  obligation  to  B.  and  deliver  it  to 
C.  to  the  use  of  B.,  this  is  the  deed  of  A.  presently;  but  if  C.  offer  it 
to  B.,  then  B.  may  refuse  it  in  pais,  and  thereby  the  obligation  will 
lose  its  force."  In  Canning  y.  Pinkham,  1  N.  H.  367,  it  is  said: 
**  All  that  is  incumbent  on  the  grantee  (this  is  said  where  deliTory 
is  to  a  stranger),  in  order  to  perfect  delivery,  is  that  he  accept  or 
assent  to  what  has  been  done  by  the  grantor  before  the  latter  revokes 
his  intention  to  convey."  What  is  said  by  Lord  Coke  in  Butler  y. 
Baker  seems  to  be  in  conflict  with  Taw  v.  Bury,  and  in  accordance 
with  what  is  said  in  Canning  v.  Pinkham.  If  W.  W.  Ohipman, 
before  the  assent  and  acceptance  by  E.  S.  Chipman,  had  conveyed 
to  another,  the  latter  would  have  acquired  the  title. 

As  between  grantor  and  grantee  or  those  claiming  under  them, 
when  the  right  of  a  third  person  is  not  involved,  it  may  be  rightly 
held  that  an  acceptance  or  assent  by  the  grantee  to  a  deed  delivered 
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to  a  stranger  for  the  use  of  the  grantee,  made  after  each  tradition 
to  a  stranger,  constitutes  a  full  and  complete  deliyery.  It  may  be 
60  held  under  the  doctrine  of  relation.  The  subsequent  assent  or  ac- 
ceptance relates  back  to  the  time  of  such  delivery  to  the  stranger  and 
makes  such  acts  contemporaneous,  t.  0.,  makes  such  tradition  to  a 
stranger  and  the  subsequent  assent  contemporaneous.  The  deed 
only  takes  effect  from  the  delivery,  and  such  delivery  when  made 
to  a  stranger  for  the  grantee's  use  is  only  complete  on  acceptance 
by  the  grantee.  If  it  is  complete  on  delivery  to  the  stranger,  though 
the  assent  is  not  given  until  a  subsequent  period,  it  must  be  be- 
cause by  some  legal  rule  the  assent  is  made  to  relate  back  to  the 
time  of  such  delivery,  and  become  a  part  of  iL  If  the  delivery  is 
not  complete  until  the  day  when  assent  is  given,  then  the  delivery 
is  not  accomplished  until  such  latter  date.  The  title  then  must  be 
in  the  grantor  until  assent  given,  and  he  has  perfect  dominion  over 
it  until  his  grantee  has  signified  his  assent.  The  assent  can  get 
back  to  the  date  of  delivery  to  the  stranger  only  by  virtue  of  the 
doctrine  of  relation,  which  is  a  fiction  of  law  in  which  there  is 
always  equity,  never  working  an  injury,  and  which  is  never  per- 
mitted or  applied  so  as  to  do  wrong  to  third  persons.  Broom  Le- 
gal Maxims,  *^  In  fictione  juris  *^  etc.,  128,  and  cases  cited;  Cctse  y. 
De  Goes,  3  Gaines,  261;  Jackson  v.  Bard,  4  Johns.  230;  Johnson  y. 
Smith,  2BviTT.  963;  3  Bep.  30a;  lOBep.  40;  LiforcTs  case,  11  Bep. 
51;  Mostyn  v.  Fabri^as,  Cowp.  177;  A.  O.  v.  Kent,  1  Hurl,  ft  C. 
28;  3  Blackst.  Com.  43;  QoodseU  v.  Stinson,  7  B]Bckt.439\  Hulick 
V.  Scovil,  4  Gilm.  190.  A  fiction  of  the  law  ''  is  defined  to  be  a 
legal  assumption  that  a  thing  is  true  which  is  either  not  true,  or 
which  is  probably  as  false  as  true,  the  rule  on  this  subject  being  that 
the  court  will  not  endure  that  a  mere  form  or  fiction  of  law,  intro- 
duced for  the  sake  of  justice,  should  work  a  wrong  contrary  to  the 
real  truth  and  substance  of  the  thing."  Per  Lord  Mansfield,  C. 
J.,  Johnson  Y.  Smith,  2  Burr.  962;  Broom  Legal  Maxims,  128.  That 
a  person  will  accept  a  deed  beneficial  to  himself  when  delivered  to 
a  stranger  for  his  use,  is  a  good  reason  as  between  grantor  and 
grantee  to  apply  the  fiction  of  relation.  But  certainly  where  it  af- 
fects the  rights  of  a  third  person,  there  is  no  sufficient  ground  for 
invoking  it  The  rule  is  well  stated  in  Ooodseil  v.  Stinson,  supra, 
in  the  following  words:  ^' The  delivery  of  a  deed  is  an  essential 
requisite  to  its  validity,  and  it  is  from  the  delivery  that  the  deed 
takes  effect.     A  deed  may  be  delivered  to  a  third  person,  even  a 
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stranger^  for  the  benefit  of  the  grantee^  and  if  he  afterward  assent 
to  the  act,  the  deed  will  take  effect  from  the  date  of  its  delivery, 
nnless  the  rights  of  third  persons  should  be  affected  by  it  In  that 
event  the  doctrine  of  relation  would  not  apply,  for  it  is  a  general 
rule  that  it  shall  not  be  permitted  to  apply  so  as  to  do  wrong  to 
strangers;  as  between  the  parties  to  the  deed,  it  may  be  adopted  for 
the  advancement  of  justice/'     7  Blackf.  439. 

If  the  factor  of  an  intervening  right  existed  in  Doe  ex  dem.  Oar* 
nons  V.  Knight,  5  Barn.  &  C*  671,  it  was  not  noticed  by  the  court. 
The  court  discussed  the  points  in  that  case  as  arising  between 
grantor  and  grantee,  or  those  standing  in  their  positions.  The  au- 
thorities cited  and  commented  on  show  this.  In  fact,  from  the  re- 
mark made  at  the  close  of  the  opinion  in  that  case,  we  infer  that 
the  court  did  not  intend  to  decide  this  question.  The  remark  re- 
ferred to  is  this:  '^  Should  he  (referring  to  the  defendant)  be  able 
hereafter  to  show  that  his  mortgage  is  entitled  to  a  preference,  the 
present  verdict  wiU  be  no  bar  to  his  claim." 

We  do  not  understand,  as  contended  by  appellant's  counsel,  that 
the  court  in  Hastings  v.  Vaughn,  5  Cal.  315,  approved  of  every 
thing  in  Doe  v.  Knight.  It  only  concurred  with  it  in  the  point 
that  the  intention  of  the  grantor  on  the  issue  of  delivery  was  for 
the  jury  to  decide,  and  that  delivery  is  a  question  of  fact.  The  re- 
marks in  the  opinion  that  **  many  authorities  are  cited,  and  much 
good  reasoning  brought  out  in  support  of  the  position  that  a  deed 
will  be  operative  although  never  parted  with  by  the  person  who 
executed  it,  in  other  words,  that  delivery  depends  more  upon  in- 
tention than  upon  the  mode  of  fulfilling  the  intention,"  do  not  in- 
dicate that  the  court  approved  all  that  was  laid  down  in  the  cause 
it  was  referring  to.  But  as  to  what  is  quoted  above,  we  have  this 
to  say,  that  we  have  met  with  no  case  either  in  Doe  v.  Knight,  or 
elsewhere,  which  holds  that  a  delivery  of  a  deed  has  been  held  com- 
plete where  the  grantor  has  never  parted  with  it.  As  we  un- 
derstand the  cases  the  grantor  must  have  parted  with  all  control 
over  the  deed,  to  make  delivery  in  any  case,  and  especially  when 
delivery  is  made  to  a  stranger  for  a  third  person.  Hulick  v.  Scovil, 
4  Gilm.  176.  After  a  complete  delivery,  he  may  retain  the  deed 
in  his  possession  as  mere  custodian  for  the  grantee;  but  in  every 
other  sense  he  has  parted  with  it. 

We  find  no  error  in  the  conclusion  reached  by  the  court  below, 
that  the  paper  purporting  to  be  a  conveyance  from  W.   W.  Chip- 
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man  to  E.  S.  Ghipman  was  void  for  want  of  a  delivery  thereof,  as 
against  the  title  of  Hibberd  and  the  parties  claiming  under  him. 

In  our  yiew,  there  was  no  assent  to  or  acceptance  by  E.  S.  Chip- 
iinan  of  the  paper  jost  mentioned  until  the  lien  of  the  judgment  in 
Hibberd  v.  Ghipman  and  Aughinbangh  had  attached.  That  being 
the  case,  the  plaintiffs  claiming  under  the  judgment  sale  and  sher- 
ififs  deed  had  the  better  right,  unless  for  other  reasons  urged  by  ap- 
pellants the  sale  by  the  sheriff  and  his  deed  did  not  pass  to  the 
purchaser  at  such  sale,  a  title  superior  to  that  of  E.  S.  Ghipman, 
and  of  defendants  claiming  under  him,  which  we  will  proceed  to 
consider. 

[Minor  points  omitted.] 

We  find  no  error  in  the  record. 

The  judgment  should  be  affirmed,  and  it  is  so  ordered* 

Judgment  affirmed. 

Boss,  Mtrick  and  McEikstby,  JJ.,  concurred. 
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Ftetoh  v.  County  of  Yobk. 

(19  Neb.  fiO.) 
Tawatian  —  personal  property  of  non-reeidenU, 

Notes  and  mortgages  belonging  to  a  non«re8ident,  bat  placed  in  the  hands 
of  an  agent  in  this  State  for  collection  and  reloaning  in  this  li^te,  are  t^xablft 
here.* 

ACTION  to  recover  back  taxes  paid.  The  opinion  states  the  case* 
The  defendant  had  judgment  below. 

Urance  S  Harlan^  for  plaintiff  in  error. 

Scott  dt  Oilbert,  for  defendant  in  error. 

Bbkse,  J.  For  the  purpose  of  this  decision  it  may  be  conceded 
that  the  plaintiff  in  error  was  a  citizen  of  the  State  of  New  York 
until  the  4th  day  of  July,  1881.  In  the  month  of  Aprils  1880^  he 
came  into  the  county  of  York  in  this  State,  remaining  until  July 
of  the  same  year.  When  he  came  to  York  county  he  brought  with 
him  a  large  sum  of  money,  and  while  there  loaned  it  to  citizens  of 
York  county,  taking  notes  and  moi'tgages  therefor  to  secure  the 
})ayment  of  the  same.     In  the  month  of  May  he  returned  to  New 

•  See  Herron  v.  Keeran  (59  Ind.  472),  26  Am.  Rep.  87. 


742  NEBRASKA, 


Fincli  ▼.  County  of  York. 


Yorky  bat  left  bis  notes  and  mortgages,  and  all  bis  interests  con- 
nected witb  tbe  money  brougbt  by  bim  to  thia  State,  in  tbe  bands 
of  agents  in  York,  giving  tbem  authority  to  collect  in  tbe  money  as 
it  became  due,  and  to  reloan  it  on  mortgage  security,  and  as  stated 
in  tbe  stipulation  of  facts  on  wbicb  tbe  case  was  tried  in  tbe  District 
Court,  *^  in  fact  transact  for  bim  a  regular  loan  business,  and  re- 
port from  time  to  time  "  to  tbe  plaintiff.  In  tbe  month  of  July^ 
1881,  be  determined  to  make  York  county  bis  future  home,  and 
did  so.  Neither  tbe  money,  notes,  nor  mortgages  were  at  any  time 
withdrawn  from  York  county.  Tbe  notes  and  mortgages  in  tbe 
sum  of  $3,700  were  assessed  by  tbe  assessor  of  York  precinct 
in  tbe  year  1881.  Tbe  same  property  was  assessed  and  taxed  in  the 
State  of  New  York  for  tbe  same  year,  and  tbe  taxes  paid  by  him. 
The.  question  here  presented  is,  was  tbe  property  taxable  in  York 
county? 

The  power  of  the  State  to  tax  all  property  within  its  own  limits 
must  be  conceded.  For  tbe  purposes  of  taxation  and  the  collec- 
tion of  revenue  the  State  possesses  all  tbe  attributes  of  sovereignty, 
and  its  power  to  tax  property  within  its  borders  is  ample  and  un- 
limited. But  that  power  is  limited  to  the  persons  and  property 
within  its  jurisdiction.  Ordinarily  the  sifus  of  moneys  and  credits 
follows  the  domicile  of  the  owner,  and  if  he  lives  in  one  State,  and 
has  money  owing  to  him  from  citizens  or  residents  of  another  State, 
the  State  of  his  residence  only  has  the  power  to  tax  such  credits. 
And  it  has  been  held  that  where  the  credits  were  represented  by 
notes  and  mortgages,  and  such  notes  and  mortgages  were  not  in 
his  immediate  possession,  but  were  deposited  in  the  State  where  the 
debtor  resided  for  payment  or  collection,  yet  they  were  not  taxable 
there  for  the  reason  that  the  notes  and  mortgages  are  not  tbe  debt 
itself,  but  the  evidence  of  it,  and  tbe  debt  followed  tbe  owner. 
People  V.  Eastman,  25  Cal.  603;  Appeal  Tax  Ct,  v.  Patterson,  50 
Md.  368;  Latrohe  v.  Baltimore,  19  Md.  13.  Tbe  tax  is  not  on  the^ 
money,  the  land  on  which  the  security  is  taken,  nor  upon  the  paper 
upon  which  the  promise  and  security  are  written,  but  upon  the 
chose  in  action,  or  right  to  collect  the  debt.  State  v.  Earl,  1  Nev. 
894;  Desty  Tax.  330;  Cooley  Tax.  43. 

But  tbe  power  of  tbe  legislature  to  separate  for  purposes  of  taxa- 
tion tbe  situs  of  personal  property,  whether  of  a  tangible  nature 
or  in  tbe  form  of  choses  in  action,  from  tbe  domicile  of  tbe  owner 
is  unquestioned,  and  if  such  property  in  any  form  is  within  its 


JANUARY  TERM,  I886.  743 

Finch  T.  County  of  York. 

jarisdiction  it  may  tax  it.     Swallow  v.  ThonuM,  15  Eans.  68;  Tap- 
pan  V.  Banky  19  Wall.  490;  Griffith  v.  Carter,  8  Kans.  665. 

Oar  attention  is  directed  to  section  1  of  article  9  of  the 
Oonstitntion  of  this  State,  entitled  **  Revenue  and  Finance/'  with 
the  suggestion  that  the  section  in  itself  does  not  provide  for  taxing 
the  money  or  credits  of  non-residents,  and  that  a  fair  construction 
would  limit  the  power  of  the  legislature  to  the  taxation  only  of 
citizens  of  the  State,  and  especially  the  money,  mortgages,  and 
notes  of  residents  only.  The  essential  elements  of  this  provision  are 
that  the  legislature  shall  provide  such  revenue  as  may  be  needful 
by  levying  a  tax  by  valuation,  so  that  every  person  shall  pay  a  tax 
in  proportion  to  the  value  of  his  property.  As  we  read  it,  no  words 
of  limitation,  so  far  as  residence  is  concerned,  can  be  found;  and 
as  the  Constitution  is  generally  understood  to  be  a  limitation  of 
the  powers  of  the  legislature  and  the  people,  and  not  a  grant,  we 
conclude  the  powers  of  the  legislature  upon  this  question  are  un- 
trammeled.  We  then  look  to  the  statute.  Section  1  of  chapter 
77  of  the  Compiled  Statutes  of  1885,  being  the  chapter  on  Revenue 
is  as  follows:  "  The  property  named  in  this  section  shall  be  as- 
sessed and  taxed,  except  so  much  thereof  as  may  be  in  this  chapter 
exempted.  Mrst,  All  real  and  personal  property  in  this  State. 
Second.  All  moneys,  credits,  bonds,  or  stocks,  and  other  invest- 
ments; the  shares  of  stock  of  incorporated  companies  and  associa- 
tions, and  all  other  personal  property,  including  property  in  tran- 
situ to  or  from  this  State,  used,  held,  owned,  or  controlled  by  per- 
sons residing  in  this  State.  Third,  The  shares  of  capital  stock  of 
banks  and  banking  companies  and  associations  incorporated  under 
the  laws  of  this  State." 

Referring  to  the  first  clause  of  the  above  enumeration  we  find 
the  language  broad  and  comprehensive.  All  real  and  personal 
property  in  this  State  (exemptions  excluded).  If  personal  property 
is  in  the  State,  that  is,  has  its  situs  here,  so  as  to  come  under  the 
jurisdiction  of  the  State,  it  ''shall  be  assessed  and  taxed. ^'  Unless 
this  provision  is  limited  by  what  follows  in  the  second  clause  it 
would  seem  that  our  inquiry  in  that  behalf  might  go  no  farther. 
But  does  the  second  clause  place  a  limitation  on  the  first  so  far  as 
moneys,  credits,  etc.,  are  concerned,  limiting  it  to  persons  ''resid- 
ing in  this  State?"  We  think  it  does  to  the  extent  that  such 
property  must  be  either  "  used,  held,  owned  or  controlled  "  by 
residents.     It  may  be  either.     But  not  as  claimed  by  plaintiff  iu 
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error  that  the  ^^  owner  must  be  a  resident  of  the  State."  The  sec- 
ond clause  of  the  seventh  section  of  the  same  chapter,  in  providiDg 
the  manner  in  which  property  shall  be  listed,  directs  that  the  p^r- 
son  listing  his  property  **  shall  also  list  all  moneys  and  other  per* 
sonal  property  invested,  loaned,  or  otherwise  controlled  by  him  as 
agent  or  attorney,  or  on  account  of  any  other  person  or  persons, 
company,  or  corporation  whatsoever,  and  all  moneys  deposited  to 
his  order,  check,  or  draft,  and  credits  due  from  or  owing  by  any 
person  or  persons,  body  corporate  or  politic,  whether  in  or  out  of 
the  county/'  This  provision  was  evidently  intended  to  reach  such 
cases  as  the  one  at  bar.  The  agent  must  list  all  property  of  the 
kind  specified,  as  such  agent.  It  is  immaterial  whether  the  debtor 
resides  in  or  out  of  the  county  in  which  the  agent  resides.  If  he 
loans  or  otherwise  controls  the  property,  money,  or  credits,  he  must 
list  it. 

The  adjudications  upon  this  question  in  this  country  have  been 
substantially  uniform,  holding  that  if  the  money  or  credits  are  in 
the  hands  of  an  agent  for  the  purpose  of  using,  controlling,  or  in- 
vesting, they  have  a  sUus  at  the  residence  of  the  agent  if  the  prin- 
cipal be  a  resident  of  another  State.  We  make  the  following  quo- 
tations from  some  of  the  decisions:  In  Ooldgart  v.  PeopJs,  106111. 
25,  in  discussing  the  question  here  under  consideration,  it  is  said: 
**  If  the  owner  be  resident  in  this  State  there  is  jurisdiction  over 
his  person  and  over  his  credits  also,  which  in  legal  contemplation, 
in  the  absence  of  any  thing  showing  they  have  a  situs  elsewhere, 
accompany  him.  If  the  owner  is  absent,  but  the  credits  are  in  fact 
here  in  the  hands  of  an  agent  for  renewal  or  collection,  with  a  view 
of  reloaning  the  money  by  the  agent  as  a  permanent  business,  they 
have  a  sitiM  here  for  the  purpose  of  taxation,  and  there  is  jurisdic- 
tion over  the  thing."  See  also  Albany  Y.'Parnelly  11  N.  C.  51; 
Stats  V.  Co.  Court,  47  Mo.  594. 

In  People  v.  Trustees,  etc.,  48  N.  Y.  390,  it  was  held  that  "  when 
at  the  time  of  the  making  out  of  the  assessment-roll  the  agent  of  a 
non-resident  has  moneys  belonging  to  his  principal  on  deposit  in 
bank,  it  is  liable  to  be  assessed  and  taxed  although  prior  to  the 
time  appointed  for  the  correction  of  the  roll  it  has  been  withdrawn 
and  used,"  and  that  money  due  upon  a  contract  for  the  sale  of 
lands  is  personal  property,  and  when  such  a  contract  belonging  to 
a  non-resident  is  in  the  hands  of  an  agent  who  is  a  resident  of  an 
incorporated  village,  it  may,  for  the  purposes  of  municipal  taxa- 
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tiou,  be  assessed  to  the  agent  and  taxed."  The  foregoing  quotations, 
are  from  the  syllabas.  In  the  body  of  the  opinion  it  is  held»  that 
*'  notes  and  bonds  and  other  contracts  for  the  payment  of  money 
have  always  been  treated  in  the  law  as  personal  property.  They 
represent  the  debts  secured  by  them.  They  are  the  subjects  of 
larceny,  and  the  transfer  of  them  transfers  the  debt.  If  this  kind 
of  property  does  not  exist  where  the  obligation  is  held,  where  does 
it  exist?  It  certainly  does  not  exist  where  the  debtor  may  be  and 
follow  his  person.  And  while  for  some  purposes  in  the  law  by 
legal  fiction  it  follows  the  person  of  the  creditor  and  exists  where 
he  may  be,  yet  it  has  been  settled  that  for  the  purposes  of  taxation 
this  legal  fiction  does  not  to  the  full  extent  apply,  and  that  such 
property  belonging  to  a  non-resident  creditor  may  be  taxed  in  the 
place  where  the  obligations  are  held  by  his  agenf 

In  Wilcox  V.  Ellis,  14  Kans.  588,  Wilcox  had  land  in  Illinois, 
and  sold  it,  conditioned  upon  payment  of  the  purchase-price  in 
installments  at  stated  times.  He  was  a  citizen  and  resident  of 
Kansas.  The  amount  due  him  was  $6,000.  The  notes  were  left 
in  Illinois.  The  assessor  in  Kansas  listed  the  demand  as  ''  (Hredits'^ 
for  taxation.  It  was  held  this  claim  was  not  taxable  in  Kansas. 
Judge  YALBNTiiirB,  in  writing  the  opinion,  in  referring  to  the 
maxim  that  '^moyable  things  follow  the  person,''  says:  ''The 
weight  of  judicial  authority  seems  to  be,  that  for  the  purposes  of 
taxation  the  maxim  does  not  fully  apply,  even  where  the  property 
is  intangible.'' 

Supervisors  v.  Davenport,  40  111.  197,  was  a  case  similar  to  the 
one  at  bar  in  many  respects.  Defendant  had  a  temporary  residence 
at  Pckin,  Illinois,  and  transacted  business  for  his  father,  Ira 
Davenport,  Charles  Davenport  and  Martin  Adsit,  residents  of  New 
York,  as  their  agent,  loaning  money,  etc.  The  statute  of  that 
State  (Illinois)  provided  that  '^  all  property,  real  or  personal,  in 
this  State,  all  moneys,  credits,  investments  in  bonds,  of  persons 
residing  in  this  State,  or  used  or  controlled  by  persons  residing  in 
this  State,  shall  be  entered  on  the  list  of  taxable  property,"  etc. 
The  property,  not  only  of  defendant,  but  of  Ira  Davenport,  Charles 
Davenport  and  Martin  Adsit,  was  held  taxable  in  Illinois,  the  court 
saying  that  according  to  the  holding  in  Hoyt  v.  Commissioners,  23 
N.  Y.  224,  the  property  was  not  taxable  in  New  York. 

The  leading  case  upon  this  question  is  Cailin  v.  Hull,  21  Yt. 
152.     Hammond  resided   in  New  York,  and  inherited  from  his 
Vol.  L  VI  —  94 
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father,  a  resident  of  Yermont,  certain  property,  consisting  of  debts 
due  from  solvent  debtors  in  Vermont,  evidenced  by  promissory 
notes.  He  appointed  the  plaintiff  (Gatlin),  a  resident  of  Vermont, 
his  agent  to  control  and  manage  the  property  and  collect  and  reloan 
from  time  to  time  as  he  shoald  think  proper,  and  allowed  the 
plaintiff  a  specific  salary  for  so  doing,  It  was  held  that  the  prop- 
erty was  properly  listed  to  the  plaintiff  as  '* agent''  of  Hammond, 
and  that  it  was  taxable  in  Vermont.  See  also  Redmond  v.  Com- 
missioners^ etCf  87  N.  C.  122,  in  which  it  was  held  that  personal 
property  of  a  non-resident  (notes  secured  by  mortgages  on  land) 
held  by  his  agent  in  the  State  was  subject  to  tax  there,  and  that  in 
such  case  the  actual  situs  and  control  of  the  property  was  there, 
though  the  owner  resided  in  another  State.  Also  City  of  Albany 
V.  Meekin^  3  Ind.  481;  Foresman  v.  Byrns,  68  Ind.  247. 

The  ruling  in  Hoyi  v.  Commissioners  of  Taxes^  supra,  is  pecu- 
liarly applicable  to  this  case,  because  the  statute  upon  which  it  is 
founded  is  very  similar  to  the  law  of  this  State,  and  for  the  further 
reason  that  it  is  declarative  of  the  law  of  the  State  of  New  York, 
where  plaintiff  paid  taxes  upon  the  property  listed  to  him  here;  and 
by  that  decision,  which  was  against  the  power  of  the  State  to  tax  one 
of  its  citizens  upon  capital  invested  in  another  State,  it  is  clearly 
established  that  the  payment  was  a  voluntary  one,  and  for  which 
the  State  of  New  York  had  no  claim.  See  also  People  v.  Gardner^ 
51  Barb.  352;  Battle  v.  Mobile,  9  Ala.  234;  s.  c,  44  Am.  Dec.  438. 

By  the  foregoing  it  will  be  seen  that  a  distinction  must  be  main- 
tained between  cases  of  the  kind  at  bar  and  that  class  of  cases 
where  the  property  taxed  is  not  in  the  hands  of  an  agent,  and  has 
no  situs  apart  from  the  residence  of  the  owner.  Thus  in  Hunter 
V.  Supervisors,  33  Iowa,  876;  s.  c,  11  Am.  Rep.  132,  it  was  held 
that  a  resident  of  that  State  who  had  deposited  for  safe  keeping  in 
Illinois  promissory  notes  which  he  had  never  brought  with  him  to 
Iowa,  was  subject  to  taxation  in  Iowa,  but  the  court  held  that  a 
different  rule  would  prevail  if  he  had  conferred  authority  upon  some 
one  as  his  agent  to  loan,  manage,  receive  and  collect  the  same  for 
him,  citing  People  v,  Gardner,  supra. 

We  therefore  hold  that  the  property  was  rightfully  assessed  and 
taxed  in  this  State,  and  that  the  taxes  cannot  be  recovered  back. 

The  decision  of  the  District  Court  is  afSrmed. 

Judgment  affirmed. 

The  other  judges  concur. 
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Company. 

(19  Neb.  175.) 
Exemption — gtMrnithmejU — nor^^etidenU. 

The  statutoiy  exemption,  from  garnishment,  of  the  wages  for  sixty  days'  ser- 
vioes  of  employees,  heads  of  families,  extends  to  non-resident  employees. 

GARNISHMENT.    The  opinion  states  the  case.    The  defendant 
had  judgment  below. 

FT.  J.  Connelly  for  plaintiff  in  error. 

Howard  B,  Smithy  for  defendant  in  error. 

Maxwell,  C.  J.  This  action  was  brought  before  a  jastice  of 
the  peace  by  the  plaintiff  against  one  L.  N.  Kintz,  to  recover  judg- 
ment on  an  account  assigned  to  the  plaintiff.  An  affidavit  for  an 
attachment  was  made  and  filed  upon  the  ground  that  Kintz  was  a 
non-resident  of  this  State,  and  an  order  of  attachment  and  notice 
of  garnishment  served  on  the  defendant.  The  defendant  there- 
upon filed  an  answer  as  follows: 

[Omitting  this.] 

Afterward  judgment  was  rendered  by  default  in  favor  of  the 
plaintiff  for  the  sum  of  $28.89  and  $12.90  costs  of  suit,  and  an 
order  was  again  entered  that  the  defendant  ''pay  into  court  the 
sum  of  $41  of  the  amount  in  its  possession  belonging  to  said  de- 
fendant, said  sum  to  be  applied  in  satisfaction  of  the  above  judg- 
ment." From  this  order  the  defendant  took  the  case  on  error  to 
the  District  Court,  where  the  order  of  the  justice  was  reversed. 
The  cause  is  now  brought  into  this  court  on  error  to  reverse  the 
judgment  of  the  District  Court. 

The  amount  involved  in  this  case  is  not  large,  but  the  questions 
presented  are  quite  important,  and  as  they  have  not  heretofore 
been  considered  by  this  court  it  is  necessary  to  examine  the 
decisions  relating  to  them. 

In  1869  the  legislature  passed  ''an  act  to  exempt  laborers', 
mechanics'  and  clerks'  wages  in  the  hands  of  employers  from  exe- 
cution, attachment  and  garnishee  process,''  which  act,  as  amended 
in  1873,  is  as  follows  (Gen.  Stats.  715): 
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**  Section  1.  The  wages  of  laborers,  mechanics  and  clerks,  who 
are  heads  of  families,  in  the  hands  of  those  by  whom  snch  laborers, 
mechanics  or  clerks  may  be  employed,  both  before  and  after  snch 
wages  shall  be  due,  shall  be  exempt  from  the  operation  of  attach- 
ment, execution  and  garnishee  process;  provided,  that  not  more 
than  sixty  days'  wages  shall  be  exempt;  provided  further,  that 
nothing  in  this  act  shall  be  so  construed  as  to  protect  the  wages  of 
persons  who  hare  or  are  about  to  abscond  ot  leave  the  State  from 
the  provisions  of  law  now  in  force  upon  that  subject;  provided  fur- 
ther, that  nothing  in  this  act  shall  be  so  construed  as  to  permit 
the  attachment  of  sixty  days'  wages  in  the  hands  of  the  employer." 

This  act  is  now  in  force.  Oomp.  Stats.,  Code,  §  531a.  It  was 
passed  as  an  independent  act  and  not  as  an  amendment  of  the 
exemption  laws*  There  is  no  requirement  therefore  that  the 
debtor  shall  be  a  resident  of  the  State,  and  unless  we  find  from 
other  provisions  that  it  was  the  intention  of  the  legislature  to  limit 
the  relief  to  residents  of  the  State,  it  must  be  declared  applicable 
to  any  head  of  a  family  whether  a  resident  of  the  State  or  not. 

A  question  similar  to  that  under  consideration  was  recently 
before  the  Supreme  Court  of  Elansas,  in  Mo.  P.  Ry.  y.  MaUby,  34 
Eans.  125.  In  that  case  the  parties  were  residents  of  Missouri, 
and  the  debt  was  contracted  there,  and  by  the  laws  of  that  State 
the  money  in  the  hands  of  the  garnishee  was  exempt  from  garnish- 
ment, and  was  also  exempt  in  Kansas.  The  summons  was  served 
on  the  debtor  in  Bourbon  county,  Elansas,  and  the  notice  of  gar- 
nishment  on  the  railroad  company  in  the  same  county.  The  rail- 
road company  filed  an  answer  claiming  it  was  not  liable  as  gar- 
nishee, and  that  the  court  had  no  jurisdiction  over  it,  and  that  the 
sum  due  from  it  to  the  debtor  was  exempt  from  judicial  process. 
The  justice  however  refused  to  act  upon  this  answer.  Afterward 
the  creditor  brought  an  action  against  the  debtor  and  railroad 
company  to  recover  $116.40.  The  railway  company  and  the  debtor 
answered  separately,  each  claiming  that  the  debt  due  from  the  rail- 
way company  was  exempt  from  judicial  process,  that  the  railway 
company  was  not  liable  to  be  garnished  for  the  same,  and  that  the 
railway  company  was  not  liable  in  the  action.  The  Supreme 
Court  sustained  the  answer.  It  is  said  (page  239):  ''In  a  pro- 
ceeding in  garnishment  where  all  the  parties  are  non-residents  of 
the  State  of  Kansas  and  are  residents  of  the  State  of  Missouri,  and 
the  thing  attempted  to  be  attached  by  the  garnishment  proceedings 
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is  a  debt  created  and  payable  in  the  State  of  Missouri,  but  the 
garnishee  does  business  and  is  liable  to  be  garnished  in  this  State, 
and  the  other  parties  come  temporarily  into  Kansas,  and  while  in 
Kansas  the  plaintiff,  who  is  a  creditor  of  the  defendant,  who  is  a 
creditor  of  the  garnishee,  commences  an  action  in  Kansas  against 
the  defendant,  and  serves  a  garnishment  summons  upon  the  gar- 
nishee, and  the  debt  of  the  garnishee  to  the  defendant  is  by  tho 
laws  of  the  State  of  Missouri  exempt  from  garnishment  process, 
and  such  debt  also  seems  to  come  within  the  exemption  prorisiong 
contained  in  section  490  of  the  Ciril  Oode  of  Kansas,  and  section 
157  of  the  Justice's  Code  of  Kansas  exempting  certain  earnings  of 
the  debtor  from  the  enforced  payment  of  his  debts,  such  debt  ia 
exempt  from  garnishment  process  in  Elansas/' 

In  Mineral  Point  R,  Co*  t.  Barron^  83  111.  365,  exemption  was 
claimed  under  the  following  provision  of  statute:  ''The  wages 
and  services  of  a  defendant,  being  the  head  of  a  family  and  residing 
with  the  same,  to  an  amount  not  exceeding  125,  shall  be  exempt 
from  garnishment."  The  court  held  that  this  provision  applied  to 
non-residents  as  well  as  residents.  This  was  afi&rmed  in  0.  <6  A. 
R.  Co.  V.  Raglandy  84  111.  375. 

In  Low$  V.  Siringham,  14  Wis.  241,  it  was  held  that  the  stat- 
utory provisions  relating  to  the  exemption  of  personal  property 
applied  to  persons  temporarily  sojourning  within  the  State,  as  well 
as  to  permanent  residents.  It  is  said  (page  244):  ''It  would  be 
entirely  inconsistent  with  the  beneficent  intentions  of  the  statute, 
as  well  as  the  dignity  of  a  sovereign  State,  to  say  that  the  tem- 
porary sojourner  or  even  the  stranger  within  our  gates  was  not 
entitled  to  its  protection.'' 

In  Hill  V.  Loomts,  6  N.  H.  263,  it  was  held  that  certain  specific 
property  was  exempt  by  the  laws  of  that  State,  even  though  the 
debtor  resided  in  another  State.  To  the  same  effect  see  Sproul  v. 
McCoy,  26  Ohio  St.  677;  Hashill  v.  Androa,  4  Vt.  609;  s.  c,  24 
Am.  Dec.  645;  Casey  v.  Davis,  100  Mass.  124.  A  few  cases  may 
be  found  in  which  it  has  been  held  the  proceedings  in  cases  like 
that  under  consideration  are  valid,  but  they  are  placed  upon  ground 
that  we  cannot  approve.  While  the  exemption  laws  of  a  State  have 
no  extra-territorial  effect,  yet  they  should  be  so  construed  as  to 
give  them  effect.  The  statute  is  remedial  in  its  nature,  and  in 
construing  remedial  statutes  the  well-known  rule  as  stated  by 
Blackstone  (1  Com.  87)  should  be  applied,  viz.,  to  consider  the  old 
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law,  the  mischief  and  the  remedy,  and  to  so  construe  the  law  as  to 
suppress  the  mischief  and  advance  the  remedy.  Here  the  purpose 
of  the  act  was  to  exempt  sixty  days'  wages  of  the  head  of  a  family. 
The  statute  is  based  upon  the  presumption  that  the  family  of  a 
person  in  the  employ  of  another  is  usually  dependent  on  such  per- 
son for  support.  It  can  make  no  difference  therefore  where  the 
family  or  the  head  of  the  family  resides,  as  such  wages  m.ust  be 
applied  to  the  purposes  for  which  they  were  intended,  the  support 
of  the  family,  or  suffering  would  be  the  result.  It  certainly  would 
be  a  very  narrow  view  of  the  law  to  limit  its  beneficent  provisions 
to  residents  of  the  State.  This  we  cannot  do;  but  hold  that  the 
language  is  general  in  its  application,  and  that  sixty  days'  wages 
are  exempt  in  favor  of  the  head  of  a  family  in  all  cases,  no  matter 
where  they  reside. 

[Omitting  other  points.] 

The  judgment  of  the  District  Court  is  affirmed. 

Judgment  affirmed. 
The  other  judges  concur. 


BowMAK  y.  Stats. 

(19Neb.  fitt.) 
Oriminal  law — new  trial — remcvrki  hy  judge. 

The  defendant,  being  indicted  for  felon j-,  applied  for  a  postponement,  swearing 
to  the  absence  of  material  witnesses,  including  his  father.  In  presence  of 
some  of  the  regular  panel  of  petit  jurors,  who  afterward  sat  on  the  trial,  the 
presiding  judge  on  denjing  the  motion,  publicly  declared  the  affidavit  false; 
that  the  defendant's  father  had  told  him  he  would  have  nothing  to  do  with 
the  defendant;  that  the  defendant  had  committed  perjury,  and  that  a  grand 
jury  would  be  required  to  investigate  it.  The  jurors  testified  that  these  re- 
marks raised  no  opinion  or  bias,  and  excited  no  prejudice  in  their  minds 
against  defendant.    HM,  that  a  conyiction  should  be  set  aside. 


/^  ONYICTION  of  swindling  at  cards.  The  opinion  states  the  case* 
John  Dawson,  for  plaintiff  in«error. 


yj 


William^  Leese,  attorney-general,  and   W.  8.  Marian,  for  the 
State. 
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OoBB»  J.  The  plaintiff  in  error  was  indicted  at  the  May,  1885, 
term  of  the  District  Court  of  Bed  Willow  county,  for  the  crime  of 
dealing,  playing,  and  practicing  a  certain  game  with  cards,  said 
game  being  then  and  there  dealt,  played,  and  practiced  the  same 
And  in  such  manner  as  the  confidence  game  and  swindle  known  as 
three  card  monte,  etc.  Upon  his  plea  of  not  guilty  to  said  indict- 
ment, he  was,  at  the  adjourned  term  of  said  court  in  the  month  of 
June  following,  tried  to  a  jury  which  found  him  guilty;  and  upon 
the  overruling  by  the  court  of  his  motion  for  a  new  trial  he  was 
sentenced  to  a  term  of  three  years  in  the  penitentiary.  He  brings 
the  canse  to  this  court  on  error. 

There  are  nine  errors  assigned,  but  it  is  deemed  unnecessary  to 
^et  them  out  at  length  here,  as  we  think  the  case  turns  on  the  first 
and  ninth  assignments,  which  are  as  follows: 

**  1.  The  court  erred  in  orerrnling  the  plaintiff's  challenge  to  the 
jurors,  Thomas  Clark  and  Thomas  Cott." 

'*  9.  The  court  erred  in  stating  that  this  plaintiff  (in  error)  had 
perjured  himself  in  the  presence  and  hearing  of  some  of  the  jurors 
in  said  cause.'' 

It  appears  from  the  affidavits  of  the  defendant,  plaintiff  in  error, 
and  one  of  his  counsel,  that  at  the  term  of  the  court  at  which  the 
indictment  was  found,  and  at  which  the  regular  panel  of  petit 
jurors  who  tried  the  cause  were  in  attendance,  and  on  or  about  the 
15th  day  of  May,  1885,  it  being  one  of  the  days  of  the  regular  May 
term  of  said  court,  a  jury  was  called  and  placed  in  the  jury  box  for 
the  purpose  of  hearing  the  said  cause,  and  giving  a  verdict  in  the 
«amc;  and  among  said  jurors  were  Thomas  Clark  and  Thomas  Cott^ 
who  sat  as  jurymen  upon  the  trial  of  said  cause  when  it  was  tried 
on  the  22d  day  of  June  of  said  year;  that  upon  the  occasion  first 
foresaid,  and  in  the  presence  and  hearing  of  the  said  first  men- 
tioned jurymen,  especially  the  said  Thomas  Clark  and  Thomas 
Oott,  the  defendant,  plaintiff  in  erroi*,  caused  to  be  read  a  motion 
irhich  was  presented  and  filed  in  his  behalf  for  a  continuance,  sup- 
ported by  an  affidavit  for  want  of  material  witnesses;  that  among 
the  witnesses  whom  said  defendant  stated  in  his  said  affidavit  to 
be  material  to  his  defense,  and  whose  attendance  could  not  be  pro- 
-cnred  at  the  said  term  of  court,  was  Calvin  Bowman,  the  father  of 
the  defendant;  that  upon  the  hearing  of  the  said  affidavit,  the 
K)ourt,  or  perhaps  more  correctly  speaking  the  presiding  judge  of 
^d  court,  then  sitting  upon  the  bench,  in  open  court,  in  an  ex- 
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cited  manner,  said  that  said  affidavit  was  false;  that  defendant's 
&ther  had  told  him  that  he  would  have  nothing  to  do  with  him, 
the  defendant;  that  defendant  had  committed  perjury  and  that  a 
grand  jury  would  be  called  to  investigate  the  same  on  the  2'Zd  day 
of  the  following  month;  that  these  remarks  of  the  court  were  made 
in  the  presence  and  hearing  of  the  said  jurors,  Thomas  Clark  and 
Thomajs  Oott,  who  afterward,  against  objection  and  challenge  for 
cause  of  the  said  defendant,  were  permitted  to  sit  as  jurors  upon 
the  trial  of  said  cause. 

It  also  appears  from  the  bill  of  exceptions  that  upon  selecting 
the  jury  for  the  trial  of  this  case,  both  of  the  said  jurymen,  Thomas 
Olark  and  Thomas  Gott,  were  sworn  and  examined  on  their  voir 
dire.  They  each  testified  that  they  were  present,  heard,  and  still 
remembered  the  remarks  of  the  court  or  presiding  judge  herein- 
before set  out;  but  each  denied  any  knowledge  of  the  guilt  or  in- 
nocence of  the  accused,  having  formed  or  expressed  any  opinion  of 
his  guilt  or  innocence,  or  having  any  bias  or  prejudice  for  or  against 
him.  They  were  both  challenged  for  cause  by  counsel  for  the  de- 
fendant, which  challenge  was  in  both  cases  overruled  by  the  court 
The  said  jurymen  were  both  sworn  and  sat  in  the  case.  It  also  ap- 
pears that  in  selecting  the  said  jury  the  said  defendant  used  and 
exhausted  all  the  peremptory  challenges  allowed  him  by  the  statute. 

There  was  no  error  on  the  part  of  the  court  in  overruling  the 
challenge  in  the  case  of  either  of  the  said  jurors.  Tested  by  the 
rule  laid  down  in  section  468  of  the  Criminal  Code,  there  was  no 
ground  for  challenge  for  cause  in  the  case  of  either  of  them.  It  by 
no  means  follows  that  it  was  proper  or  justifiable  on  the  part  of 
the  court  to  make  the  remarks  of  and  concerning  the  prisoner  about 
to  bo  placed  upon  trials  in  the  presence  and  hearing  of  jurymen, 
either  already  drawn  or  liable  to  be  drawn  as  jurymen  in  the  case, 
as  set  out  in  the  bill  of  exceptions  as  aforesaid.  Indeed,  it  adds  to 
the  danger  and  impropriety  of  the  use  of  such  expressions  by  the 
court,  that  the  mischief  liable  to  fiow  from  them  is  an  insidious 
one,  the  remedy  for  which  is  not  provided  by  statute  or  the  rules 
of  practice.  Both  of  these  jurymen  testified  on  the  voir  dire  that 
they  had  not  either  formed  or  expressed  an  opinion  as  to  the  guilt 
or  innocence  of  the  accused  of  the  crime  of  which  he  stood  charged; 
but  they  did  not  state,  bor  could  they  be  properly  asked  on  the 
voir  dire^  that  they  did  not  agree  with  the  court  that  he  was  a  per- 
jurer, or  that  his  father  had  presumably  become  so  disgusted  with 
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his  condact  that  he  abandoned  him  to  his  fate  and  would  have 
nothing  more  to  do  with  him.  The  sole  object  for  which  men  are 
selected  and  called  to  serve  on  juries  is  that  the  truth  may  be  as- 
certained and  declared  upon  the  points  in  dispute  between  the  par- 
ties. This  truth  must  be  ascertained,  not  from  the  previous  knowl- 
edge or  wisdom  of  the  jurymen,  but  from  the  testimony  of  sworn 
witnesses,  and  the  examination  of  documents  duly  authenticated 
and  produced  under  forms  of  procedure  and  the  control  of  the 
court.  For  this  purpose  it  is  of  the  first  importance  that  each 
juryman  should  enter  the  box  as  near  as  possible  free  of  previously 
acquired  knowledge,  or  of  that  which  he  believes  to  be,  but  which 
may  or  may  not  be,  knowledge  of  the  facts  of  the  case.  Also,  as 
free  as  possible  of  either  knowledge  or  opinions  of  collateral  facts 
calculated  to  either  stimulate  or  retard  the  mind  in  the  reception 
of  either  evidence  or  argument  favorable  to  one  party  or  the  other  to 
the  controversy. 

It  is  true,  and  it  is  a  truth  greatly  to  the  credit  of  the  people^ 
that  there  is  no  officer  or  person,  however  high  in  the  State  or  na- 
tion, who  possesses  the  respect  of  or  influence  over  all  classes  of  the 
people  equal  to  the  District  judge.  When  upon  the  bench  he  rep- 
resents the  majesty  and  the  power  of  the  law  and  of  the  State  di- 
rectly to  the  people.  This  condition,  doubtless,  depends  in  a  great 
degree  upon  that  principle  in  our  judicial  system  which,  in  the 
great  majority  of  cases,  makes  the  jury  the  sole  judges  and  arbiters 
of  matters  of  disputed  fact  between  the  parties,  leaving  to  the 
judge  or  court  the  serene  field  of  the  application  of  these  facts 
when  found  to  the  principles  of  law  by  which  they  should  be  gov- 
erned. Yet,  while  such  is  tlie  case,  it  is  a  truth  which  has  been 
often  remarked  with  admiration  and  wonder,  that  the  people,  and 
especially  jurors,  almost  always  possess  the  most  implicit  confi- 
dence in  the  power  and  prescience  of  the  trial  judge  to  properly 
weigh  and  apply  the  evidence  and  understand  the  facts  in  the  case. 

Such  being  the  high  regard  of  the  people,  and  especially  of  the 
juryman,  for  the  trial  judge,  can  it  be  conceived  that  upon  the  ar- 
raignment of  a  prisoner  for  a  felony,  and  his  presenting  his  affi- 
davit for  a  continuance,  the  court  may  solemnly  declare  that  the 
prisoner  has  added  corrupt  perjury  to  the  crime  for  which  he  is 
already  indicted,  and  threaten  to  have  a  grand  jury  in  attendance 
for  the  purpose  of  indicting  him  for  such  perjury,  without  such 
declaration  of  the  court  prejudicing  the  defendant  in  the  minds  of 
Vol.  LVI  —  95 
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the  jarors  present  and  hearing  suoh  dedarations?  I  think  not.  It 
may  be  granted  that  such  declaration  or  expression  of  the  court  did 
not  cause  the  future  juror  to  form  or  express  an  opinion  as  to  the 
guilt  or  innocence  of  the  accused,  but  it  did  prevent  him  from  en- 
tering the  jury  box  with  his  mind  a  tabula  rata  so  far  as  the  guilt 
or  innocence  of  the  prisoner  was  concerned,  whether  he  was  him- 
self aware  of  what  had  been  written  thereon  or  not 

I  come  to  the  conclusion  therefore  that  it  was  error  on  the  part 
^f  the  court  to  make  in  the  presence  of  jurors  of  the  regular  panel 
the  declarations  and  statements  in  regard  to  the  defendant  which 
he  is  shown  to  haye  made.  The  judgment  of  the  District  Court  is 
therefore  reversed,  and  the  cause  remanded  for  further  proceedings 
in  accordance  with  law. 

Judgment  reverted  and  cauee  remanded. 

The  other  judges  concur. 


Wbbsteb  v.  Wbat. 

0»  Neb.  566.) 
Neffotidble  itutrumerU  —  unnamed  principal — eMenee. 

fii  an  Mtion  against  A.  on  a  non-negotiable  note  signed  bj  B.  aa  apparent 
principal,  evidence  is  competent  to  show  that  R  acted  as  agent  for  A.  in  the 
tranaaction;  bat  this  does  not  apply  to  negotiable  notes. 

ACTION  on  notes.    The  head-note  states  the  point.     The  plain* 
tiff  had  judgment  below. 

Jfarquett,  Duveese  S  Hall,  for  plaintiff  in  error. 
J.  Byron  Jennings,  for  defendant  in  error. 

Cobb,  J.  This  cause  came  before  this  court  at  the  January 
term,  1885,  on  error  to  the  District  Court  for  Hitchcock  county. 
The  judgment  of  the  District  Court  was  affirmed  and  the  opinion 
of  the  court  published  in  17th  volume  of  our  reports,  at  page  579. 
Subsequently  a  rehearing  was  allowed  and  the  cause  reargued  at  the 
present  term. 

For  a  statement  of  the  case  reference  is  made  to  the  original 
opinion,  with  this  correction:  The  several  causes  of  actipn  con- 
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tained  in  the  plaintiiTs  amended  petition  are  there  described  as 
contractSy  whereas  in  point  of  faot,  the  first  and  third  of  said  caoseB  ' 
of  action  were  negotiable  promissory  notes,  which  are  set  oat  and 
copied  in  the  said  amended  petition. 

The  point  upon  which  the  rehearing  was  allowed^  and  upon 
which  we  think  the  case  tums^  is,  that  while  in  the  case  of  con- 
tracts generally,  where  one  of  the  persons  ozecating  the  same  exe- 
cutes it  in  his  own  name,  without  disclosing  his  principal,  or  his 
own  character  as  an  agent,  if  in  point  of  fact  he  was  acting  as  the 
agent  of  another  party,  such  other  party  will  be  held  to  be  the  real 
party  to  the  contract,  yet  that  this  rule  does  not  apply  to  nego- 
tiable promissory  notes. 

This  question  was  ably  argued  at  the  bar  as  well  as  by  exhaustive 
briefs  by  counsel  on  either  side. 

An  examination  of  the  authorities  cited  by  counsel,  with  others 
referred  to  therein,  led  us  all  at  the  consultation  to  the  conclusion 
that  the  abore  proposition  as  to  both  its  branches  expresses  the  law 
correctly.  Being  about  to  enter  upon  a  collation  of  authorities 
upon  the  point  of  the  non-liability  of  an  unnamed  principal  upon 
negotiable  paper,  my  attention  was  attracted  to  a  citation  on  page 
284,  1  Dan.  Neg.  Inst.,  of  an  article  in  13  Albany  Law  Jour.  323. 
This  article  I  find  so  exhaustive  of  the  subject  that  I  will  content 
myself  by  giving  the  conclusions  of  the  writer  and  the  authorities 
by  him  cited.  Says  our  author:  ''  But  as  to  bills  of  exchange  and 
promissory  notes,  it  has  been  long  settled  that  he  who  takes  nego- 
tiable paper  contracts  with  him  who,  on  its  face,  is  a  party  thereto 
and  with  no  other  person.  By  Lord  Abinobb  and  Pabks,  9 
Mees.  and  Welsh.  92,  96;  Byles  Bills,  37;  Story  Bills,  §  76;  Ed- 
wards Bills,  80.  Hence,  evidence  is  not  admissible  to  charge  any 
other  person  thereon,  upon  the  grounds  of  his  having  been  the  co- 
partner or  principal  of  the  part  named.  Metcalf  Oont.  108; 
Draper  v.  Mass.  iSteam  Heating  Co.,  5  Allen,  340.  The  rule  is 
general,  if  not  universal,  that  neither  the  legal  liability  of  an  un- 
named principal  to  be  sued,  nor  his  legal  right  to  sue  on  a  negoti- 
able instrument,  can  be  shown  by  parol  evidence  (Fuller  v.  Hooper, 
3  Gray,  334,  per  Metcalf,  J.),  even  as  between  the  immediate 
parties  to  the  transaction;  and  although  an  agency  is  disclosed  upon 
the  face  of  the  instrument,  where  the  word  '  agent '  or  something 
equivalent  is  added  to  the  signature  of  the  party  sigoing  the  instru- 
ment (see  cases  below),  the  rule  excluding  all  parol  evidence  to 
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charge  an  unnamed  principal  as  a  party  to  negotiable  paper  is  not 
placed  upon  the  ground  that  such  evidence  would  contradict  or 
alter  the  instrument,  but  this  exception  to  the  general  rule  which 
governs  other  parol  (or  unsealed)  agreements  is  derived  from  the 
nature  of  negotiable  paper>  which  being  made  for  the  purpose  of 
being  transferred  from  hand  to  hand,*  and  of  giving  to  every  suc- 
cessive holder  as  strong  a  claim  upon  the  maker  as  the  original 
payee  had,  must  indicate  on  its  face  who  the  maker  is;  for  any  ad« 
ditional  liability  of  the  principal  not  expressed  in  the  form  of  such 
a  note  or  bill  would  not  be  negotiable.  Barlow  v.  Congregational 
Society,  8  Allen,  460.  As  between  the  unnamed  principal  and  a 
subsequent  holder,  the  reason  for  the  rule  in  question  seems  per* 
fectly  clear  and  satisfactory;  but  as  between  the  immediate  parties 
to  the  transaction,  does  the  reason  for  its  application  lexist?  For 
example,  an  agent  purchases  goods,  discloses  the  name  of  his  prin* 
cipal,  and  having  express  authority  gives  the  vendor  a  negotiable 
promissory  note  for  the  price,  signing  it  with  his  own  name  alone, 
without  any  addition,  or  let  us  say,  with  the  addition  of  the  word 
'  agent '  to  his  signature.  In  such  a  case  it  is  held  that  the  payee 
cannot  recover  against  the  principal  upon  the  instrument,  because  it 
is  negotiable  and  his  name  is  not  disclosed  upon  it;  but  what  ma- 
terial difference  does  it  make  whether  the  instrument  is  negotiable 
when  it  has  not  been  negotiated. 

'*  But  it  must  be  confessed  that  the  weight  of  authority,  if  not 
of  reason,  is  in  favor  of  the  rule  excluding  all  parol  evidence,  even 
as  between  the  immediate  parties  to  the  transaction.  It  is  held 
that  although  thd  party  executing  the  instrument  describes  himself 
as  '  agent,'  yet,  if  the  name  of  the  principal  is  not  disclosed  upon 
the  face  of  it,  all  evidence  dehors  the  instrument,  for  the  purpose 
of  holdmg  him  thereon,  is  to  be  excluded.  It  is  wholly  immaterial, 
therefore  that  the  agent  had  full  authority  to  make  it  in  behalf  of 
his  principal;  that  the  consideration  was  exclusively  received  for 
his  benefit;  that  the  plaintiff  knew  the  agent's  principal,  and  ac- 
cepted the  note  as  the  promise  of  the  principal.  Williams  v.  Rob- 
bins,  16  Gray,  77;  s.  c,  77  Am.  Dec.  396;  Slawson  v.  Loring,  5 
Allen,  340.  See  also  Stackpoh  v.  Arnold,  11  Mass.  27;  a.  c,  6  Am. 
Dec.  150;  Brovm  v.  Parker,  7  Allen,  337;  Bedford  Com.  Ins.  Co. 
V.  CoweU,  8  Mete.  442;  Bass\.  O'Brien,  12  Gray,  477;  Peniz  v. 
Stanton,  10  Wend.  271;  s.  o.,  25  Am.  Dec.  558;  Thurston  v.  Mauro, 
1  Greene  (Iowa),  231;  KenyonY.  William^,  19  Ind.  45;  Anderton 
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Y.  Shoup,  17  Ohio  St.  125;  Taber  v.  Cannon,  8  Mete.  456;  East  R. 
Co.  V.  H&nedict,  6  Gray,  »';61;  Bank  of  America  v.  Hooper,  5  Gray, 
567;  De  Witt  v.  Walton,  5  Seld.  671;  and  Tucker  Manf.  Co.  v. 
Fairbanks,  98  Mass.  101." 

No  fault  can  be  found  with  the  opinion  and  decision  of 'the 
court,  so  far  as  the  second  and  fourth  causes  of  action  are  concerned. 
But  in  regard  to  the  first  and  third  causes  of  action  we  failed  to 
distinguish  between  simple  contracts  in  general  and  negotiable 
paper. 

Upon  re-argument  and  reconsideration  of  the  authorities,  we 
reach  the  conclusion  that  the  District  Court  erred  in  admitting  evi- 
dence on  the  trial  introduced  by  the  plaintiff  for  the  purpose  of 
showing  that  T.  B.  Webster  executed  and  delivered  the  promissory 
notes  set  out  in  the  first  and  third  causes  of  action  in  the  amended 
petition  of  the  plaintiff  in  said  court  as  the  agent  or  partner  of  E. 
D.  Webster,  and  in  holding  said  E.  D.  Webster  thereon. 

The  judgment  of  the  District  Court  is  therefore  reversed,  and 
the  cause  remanded  for  further  proceedings  in  accordance  with  law. 

Judgment  reversed  and  remanded. 

The  other  judges  concur. 
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JSScuemerU — to  uu  fences  and  huUdingsfor  (tdnefiUinff, 

A  license  by  the  lessee  of  a  trotting  park  to  use  the  fences  and  buildings  for 
advertising  confers  the  right  to  use  the  inside  as  well  as  tlie  ontside  of 
those  structures;  amounts  to  an  easement;  is  recordable;  and  binds  the 
lessee  although  the  lease  prohibits  underletting. 

INJUNCTION.     Tho  opinion  states  the  case.     The  injunction 
was  granted  below. 

Dent,  Black  dt  Craity  Bros,,  for  appellant. 

Dow  (6  Burnham,  for  appellees. 

Magrubeb,  J.  On  May  1,  1878,  Magie  &  Tree  executed  to 
Lawrence  &  Martin  a  lease  of  the  west  half  of  the  north-west  quar- 
ter of  section  14,  town  39,  north  of  range  13,  east,  in  Cook  conn ty, 
for  ten  years  from  its  date,  with  the  privilege,  on  the  part  of  the 
lessees,  of  terminating  the  lease  at  end  of  five  years,  upon  giving 
three  months'  written  notice  to  lessors.  The  lessees  therein  agreed 
not  to  sub-let  any  portions  of  the  land  or  to  assign  any  less  portion 
of  the  leasehold  interest  than  the  whole,  and  not  to  permit  the  erec- 
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tioD  thereon  of  any  bnildings,  except  those  necessary  or  convenient 
in  the  ose  and  management  of  a  trotting  park  or  race  coarse,  and 
not  to  nse  said  premises  for  any  other  pnrpose  than  a  trotting  park 
or  race  course,  and  the  holding  of  fairs,  and  other  exhibitions  of  a 
like  character.  On  July  11,  1878,  Lawrence  &  Martin  made  with 
Willonghby,  Hill  &  Co.  the  following  contract. 

^*  Articles  of  agreement  entered  into  this  llth  day  of  July,  A. 
D.  1878,  by  and  between  Lawrence  &  Martin,  of  the  city  of 
Chicago  and  State  of  Illinios,  party  of  the  first  part,  and  Wil- 
loughby,  Hill  &  Co.,  of  the  same  city  and  State,  party  of  the  second 
part. 

'^  Witnesseth,  that  for  the  consideration  hereinafter  mentioned, 
the  party  of  the  first  part  has  sold  and  conveyed,  and  by  these 
presents  does  sell  and  convey,  all  of  the  right  and  title  to  nse  the 
following  described  property  for  advertising  purposes  to-wit,  the 
fences  and  all  the  buildings  to  be  erected  upon  the  following  de- 
scribed land  (excepting  the  building  to  be  called  the  club-house, 
which  building  is  not  to  be  used  for  advertising  purposes  save  by 
the  party  of  the  first  part  only),  to-wit,  the  west  half  of  the  north'^ 
west  quarter  in  section  14,  town  39  north,  range  13,  in  the  county 
of  Cook,  and  State  of  Illinois.  It  is  further  agreed  by  the  parties 
hereto,  that  the  party  of  the  second  part  shall  have  the  sole  and  ex- 
clusive control  of  said  fences  and  buildings  (with  the  exception 
above  stated)  for  advertising  purposes,  and  under  their  exclusive 
control,  to  use  all  of  the  surface  of  said  fences  and  buildings  to 
advertise  thereon,  for  themselves  or  any  other  person,  and  to  sell 
and  dispose  of  any  or  aU  of  said  surface  for  the  purposes  aforesaid. 
That  said  right  to  so  advertise  shall  continue  until  the  1st  day  of 
May,  1883,  and  as  much  longer  as  the  party  of  the  first  part  or 
their  assigns  shall  occupy  said  tract  of  land.  It  is  further  agreed 
that  the  privilege  to  advertise  any  business,  profession  or  occupa- 
tion in  and  about  the  premises  aforesaid  shall  be  the  property  of 
and  belong  to  the  party  of  the  second  part  exclusively,  and  that 
the  party  of  the  first  part  shall  not  permit  any  other  person  to 
advertise  in  or  about  said  premises  without  the  consent  of  the 
party  of  the  second  part.  For  and  in  consideration  of  the  premises, 
privileges  and  appurtenances  aforesaid,  and  in  consideration  of  one 
dollar  in  hand  paid  to  them,  the  party  of  the  second  part  hereby 
agrees  to  furnish  the  material  for  and  erect  a  fence  around  so  much 
of  the  aforesaid  tract  of  land  as  lies  cast  ot  Crawford  avenue.    Tb(^ 
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said  party  of  the  second  part  agrees  to  build  said  fence  of  good^ 

merchantable,  common  lumber,  tight,  and  ten  feet  high,  and  to 

maintain  the  same  in  good  condition  during  the  continuation  of 

this  contract.     It  is  further  agreed  by  the  party  of  the  first  part, 

that  after  the  completion  of  said  fence  they  will  pay  to  the  said 

party  of  the  second  part  the  sum  of  $400  on  demand,  as  a  part  of 

the  expense  of  building  said  fence.     It  is  further  agreed  by  the 

parties  hereto,  that  in  case  the  said  party  of  the  first  part  or  their 

assigns  shall  cease  to  occupy  said  land  after  the  1st  of  May,  1883, 

the  party  of  the  second  part  may  remove  said  fence  as  their  own 

property;  but  if  this  contract,  with  its  privileges  to  the  party  of 

the  second  part,  shall  continue  for  the  space  of  ten  years,  from  the 

1st  day  of  May,  1878,  then  said  fence  shall  become  the  property  of 

the  party  of  the  first  part.     It  is  further  agreed  by  the  parties 

hereto,  that  the  terms  of  this  contract  shall  be  binding  upon  the 

executors,  administrators,  heirs  and  assigns  of  each  of  the  parties 

severally  hereto. 

'^  Witness  the  hands  and  seals  of  the  said  parties,  on  the  day  and 

year  above  written. 

Lawrekcb  &  Mabtik,         [seaL] 

WiLLouoHBY,  Hill  &  Co.  [seal.]" 

In  pursuance  of  this  contract,  the  appellants,  Willoughby  & 
Hill,  began  the  construction  of  the  fence  on  the  27th  day  of  July, 
1878,  and  finished  it  in  about  three  weeks*  It  cost  them  12,700, 
of  which  Lawrence  &  Martin  paid  them  only  $400^  leaving  $2,300 
of  the  actual  cost  unpaid,  and  for  the  expenditure  of  which  they 
would  receive  no  return  except  from  the  exercise  of  the  advertising 
privileges  conferred  by  the  contract. 

On  August  20,  1878,  about  the  time  the  fence  was  finished,  and 
while  it  was  yet  under  the  control  of  Willoughby  &  Hill,  proceed- 
ings were  begun  for  the  organization  of  the  *^  Ohicago  Jockey  and 
Trotting  Club,"  under  the  32d  chapter  of  the  Revised  Statutes,  m 
reference  to  corporations  for  pecuniary  profit.  The  preliminary 
statement,  required  by  the  act,  was  acknowledged  on  August  20, 
1878,  and  filed  m  the  office  of  the  Secretary  ot  State  on  August  21, 
1878.  On  September  6,  1878,  the  subscribers  to  the  stock  met,  in 
pursuance  of  ten  days'  previous  notice,  and  elected  directors.  The 
certificate  of  organization  was  issued  on  on  the  9th  day  of  Septem- 
ber, 1878,  and  recorded  in  the  recorder's  office  of  Cook  county  on 
September  20,  1878.     The  capital  stock  was  $75,000,  divided  into 
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750  shares,  of  which  ten  gentlemen  took  each  one  share,  making 
$1,000,  and  Lawrence  ft  Martin  sabscribed  for  740  shares,  amount- 
ing to  174,000.  The  Corporation  Act  provides  that  upon  recordiug 
the  certificate  of  organization,  together  with  the  copies  thereto 
attached,  the  ''  corporation  shall  be  deemed  fully  organized,  and 
may  proceed  to  business, '^  yet  on  the  16tb  day  of  September,  1878, 
four  days  before  the  recording  of  the  certificate,  Lawrence  ft  Mar- 
tin assigned  all  their  interest  in  the  lease  with  Magie  ft  Tree  to  the 
Chicago  Jockey  and  Trotting  Club.  The  following  indorsement 
appears  on  the  lease  introduced  in  eyidence: 

^  In  consideration  that  we  hare  sold  to  the  Chicago  Jockey  and 
Trotting  Club,  for  the  sum  of  $75,000,  our  new  race  course,  de- 
scribed as  follows:  Situated  in  the  city  of  Chicago,  county  of 
Cook,  and  State  of  Illinois,  and  lying  south  of  Madison  street,  west 
of  Central  park,  north  of  Harrison  street,  and  east  of  Crawford 
arenue,  with  all  the  improvements  thereon,  and  this  lease,  we, 
Henry  C.  Lawrence  and  Morris  T.  Martin,  within  named  lessees, 
do  hereby  transfer,  assign,  set  over  and  deliver  to  the  said  Chicago 
Jockey  and  Trotting  Club  all  our  right,  title  and  interest  in  and  to 
the  above  lease,  subject  to  the  agreements  and  covenants  therein 
contained. 

''  Witness  our  hands  and  seals  this  16th  day  of  September,  A.  D. 

1878. 

'^  H.  C.  Lawrsncb,  [seal.' 

''  M.  T.  Martin.       [seal.]" 


Lawrence  ft  Martin  paid  the  $400  to  appellants  after  they  had 
received  their  stock. 

When  the  club  went  into  possession  of  the  premises  it  refused  to 
allow  the  appellants  to  exercise  all  the  advertising  privileges  pro- 
vided  for  in  the  contract.  The  testimony  shows  that  for  a  con- 
siderable length  of  time  their  advertisements  were  allowed  upon 
the  outer  surface  of  the  outside  fence,  but  neither  the  Jockey  Club 
nor  any  of  their  assigns  would  permit  such  advertisements  to  be 
placed  on  the  inner  side  of  the  main  fence,  or  upon  any  of  the 
buildings  or  fences  inside  of  the  inclosure.  Accordingly,  in  March, 
1879,  the  appellants  filed  a  bill  against  Lawrence  ft  Martin,  and 
the  Jockey  Club  and  its  president,  secretary  and  directors,  praying 
for  an  injunction  against  any  interference  with  the  use  of  the 
premises  for  the  purposes  named  in  tlic  contract,  and  for  an  allow- 
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ance  of  damages  sosfcained,  etc.  Pending  the  original  bill,  and 
under  a  judgment  against  the  club  in  favor  of  Henry  V.  Bemis, 
the  sheriff,  on  October  27,  1880,  sold  to  A.  W.  Richmond,  for 
$29,500,  subject  to  redemption,  the  leasehold  interest  of  the  club 
in  said  premises,  ''and  all  improrements,  fixtures  and  appurte* 
nances  thereto  belonging,  meaning  all  buildings,  fences,  stables, 
club  houses,  stands,  gates,  sheds,^  etc.,  and  issued  to  Richmond 
the  usual  sheriff's  certificate  of*  sale.  On  October  29,  1880,  pro- 
ceedings were  taken,  under  the  Corporation  Act,  for  the  organiza- 
tion of  a  new  corporation  called  the  ''  Chicago  Driying 
Park,"  of  which  the  certificate  of  organization  was  issued 
on  December  9,  1880,  and  recorded  on  December  16, 
1880.  On  December  II,  1880,  the  sheriff's  certificate  was 
assigned  by  Bichmond  to  the  ''Chicago  Driving  Park,"  and  a 
sheriff's  deed  was  issued  to  it  on  April  6, 1882.  On  December  11, 
1880,  Bemis  and  Bichmond  also  executed  to  the  driving  park  a  bill 
of  sale  of  said  leasehold  interest,  improvements,  buildings,  fences, 
sheds,  etc.,  and  of  certain  personal  property  on  the  premises. 
March  13,  1882,  appellants  filed  their  amended  and  supplemental 
bill,  setting  up  substantially  the  above  facts,  and  that  the  driving 
park  refused  to  allow  them  to  use  the  fences  and  buildings  for 
advertising  purposes,  and  alleging  the  insolvency  of  Lawrence  and 
Martin  and  the  jockey  club,  and  the  questionable  solvency  of  the 
driving  park,  charging  notice  of  their  rights  against  the  latter  by 
lis  pendensy  and  praying  for  a  decree  declaring  themselves  to  be  the 
owners  of  the  privileges  named  in  said  contract,  and  for  an  injunc- 
tion, as  in  original  bill,  and  for  an  accounting  of  the  value  of  the 
use  of  said  premises  while  withheld  from  them,  and  making  the 
same  parties  defendant,  as  in  original  bill,  with  the  addition 
thereto  of  the  "  Chicago  Driving  Park." 

The  first  question  is  as  to  the  nature  of  the  interest  acquired  by 
appellants  under  their  contract.  It  gave  them  and  their  heirs, 
representatives  and  assigns,  the  right  to  use  all  of  the  surfaces  of 
the  fences  and  buildings  (except  the  ciub  house)  for  advertising 
purposes,  for  a  period  of  nearly  five  years,  or  ten  years,  if  Lawrence 
A  Martin,  or  their  assigns,  should  occupy  the  premises  so  long. 
"  All  of  the  surface  of  said  fences"  included  the  mside  as  well  as 
the  outside  of  the  mam  fence.  The  buildings  were  inside  of  the 
incloBure.  Therefore  the  right  to  use  the  fences  and  buildings  for 
the  purpose  of  posting  advertising  notices  upon  them,  involved  and 
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included  the  right  of  entry  npon  the  premises  to  reach  the  build" 
ings  and  the  inner  surface  of  the  feuce.  The  privileges  accorded 
involved  and  implied  a  right  of  way  upon  the  land  to  the  inside  of 
the  fence  and  to  the  surface  of  the  buildings.  Such  a  right,  if  not 
actually  an  easement,  was  a  burden  or  servitude  in  the  nature  of 
an  easement. 

The  general  rule  is,  that  two  distinct  tenements  are  necessary  to 
the  creation  of  an  easement,  the  dominant,  to  which  the  right  be- 
longs, and  the  servient,  upon  which  the  obligation  rests,  as  if  the- 
owner  of  one  farm  has  a  right  of  way  over  the  adjoining  farm,  that, 
in  favor  of  which  the  right  is  exercised  is  the  dominant  tenement, 
that  over  which  it  is  exercised  is  the  servient  tenement.  Washburn 
Easem.  8  et  s$q:i  Oarruon  v.  Ruddy  19  DL  558.  In  easementa 
of  this  character  the  burden  rests  upon  one  piece  of  land  in  favor 
of  another  piece  of  land.  But  there  is  a  class  of  rights  which  one- 
may  have  in  another's  land  without  their  being  exercised  in  connec- 
tion with  the  occupancy  of  other  lands,  and  therefore  called  rights 
in  gross.  Washburn  Easem.  4.  In  such  cases  the  burden  rests 
upon  one  piece  of  land  in  favor  of  a  person  or  individual  The 
principal  distinction  between  an  easement  and  a  right  of  way  in 
gross  is  found  in  the  fact  that  in  the  first  there  is,  and  in  the  sec- 
ond there  is  not,  a  dominant  tenement.  The  right  of  way  is  in  gross, 
and  personal  to  the  grantee,  because  it  is  not  appurtenant  to  other 
premises.  The  owner  of  premises  may  grant  the  right  of  way  in 
either  form.  Wagner  v.  Hannah,  38  CaL  111.  There  is  moreover 
a  kind  of  appendency  or  appurtenancy  of  one  easement  to  or  upon 
another  easement,  in  some  cases,  which  is  sometimes  called  a  sec- 
ondary easement.  It  passes  with  the  principal  easement  as  being 
necessary  or  convenient  to  the  enjoyment  of  the  same.  The  grant 
of  a  right  of  pasturage  carries  the  right  of  way  to  and  from  the 
pasture.  So  that  of  drawing  water,  or  of  fishing  or  hunting,  gives 
a  right  of  access  and  egress  to  and  from  the  estate  in  which  it  is  to 
be  enjoyed.  Washburn  Easem.  39;  Alexander  v.  Tolleeton  Club, 
110  m.  65.  In  the  case  at  bar,  a  certain  right  of  way,  or  right  of 
access  and  egress  to  and  from  the  trotting  park,  passed  with  the 
privileges  of  using  the  fences  and  buildings  for  advertising  purposes, 
as  being  necessary  and  convenient  to  the  enjoyment  of  such  privi- 
leges. The  right  conferred  upon  appellants  by  the  contract  was 
more  than  a  mere  revocable  license,  as  claimed  by  appellees,  because 
Willoughby  ft  Hill  actually  constructed  the  fence  at  an  expense  to 
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themselyes  of  $2,300,  and  fully  executed  their  part  of  the  agree- 
ment. Washburn  Easem.  29,  30  et  seq.;  Van  Ohlen  v.  Van  OUmif 
56  IlL  528.  They  acquired  by  the  terms  of  their  contract  a  cer- 
tain interest  in  these  premises,  which  was  in  the  nature  of  a  right 
of  way  in  gross,  and  which  a  court  of  equity  will  regard  as  at  least 
an  equitable  charge  or  burden  thereon  in  their  favor. 
,  The  next  question  is,  whether  the  Chicago  Jockey  and  Trotting 
Club,  immediate  assignee  from  Lawrence  &  Martin,  took  the  lease 
and  improYcments  subject  to  this  burden  or  freed  from  it.  In  order 
to  determine  this  question,  it  is  necessary  to  determine  whether  the 
club  bad  notice,  actual  or  constructive,  of  the  rights  of  appellants 
under  the  contract,  or  made  its  purchase  under  such  circumstances 
as  put  it  upon  inquiry  as  to  those  rights.  To  bind  a  purchaser  of 
a  servient  estate  by  a  servitude  charged  thereon,  he  should  have 
notice  thereof,  as  in  case  of  other  incumbrances  upon  land. 
Washb.  Easem.  42,  note  2;  McCann  v.  Day,  57  HL  101.  The  con- 
tract was  recorded  on  the  second  day  of  August,  1878.  Was  it  an 
instrument  of  sucli  a  character  that  its  record  operated  as  notice 
to  the  club?  The  thirty-first  section  of  the  Conveyance  Act  pro- 
vides, that  ''  deeds,  mortgages,  and  other  instruments  of  writing 
relating  to  real  estate,  shall  be  deemed  from  the  time  of  being  filed 
for  record  notice  to  subsequent  purchasers  and  creditors,  though 
not  acknowledged  or  proven  according  to  law."  The  thirty-eighth 
section  of  the  same  act  provides  that  '^  the  term  '  real  estate,'  as 
used  in  this  act,  shall  be  construed  as  co-extensive  in  meaning  witb 
Mands,  tenements  and  hereditaments,'  and  as  embracing  all  chat- 
tels real."  The  lease  from  Magie  &  Tree  to  Lawrence  ft  Martin 
was  a  chattel  real,  and  was  entitled  to  record  to  give  notice  of  the 
leasehold  interest  of  the  lessees  therein.  The  contract  in  question, 
conveying  the  use  for  certain  purposes  of  the  fences  and  buildings 
upon  land,  which  is  particularly  described,  and  involving  a  tight 
of  way  upon  land  in  order  to  enjoy  such  use,  is  an  instrument  in 
writing  relating  to  a  chattel  real.  Under  the  twenty-eighth  sec- 
tion of  the  Conveyance  Act  it  is  an  instrument  **  relating  to  or  af- 
fecting the  title  to  a  chattel  real."  It  imposes  a  charge  or  burden 
upon  the  leasehold  interest  of  Lawrence  &  Martin,  and  designates 
an  interest  which  is  carved  out  of  that  estate  or  included  in  it.  We 
do  not  perceive  why  it  is  not  embraced  in  the  class  of  instruments 
whose  record  affects  subsequent  purchasers  and  creditors  with  no- 
tice.    Reed  v.  Kemp,  16  IlL  445;  Dundy  v.  Chambers,  23  111.  869| 
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McCann  v.  Z>«y,  57  111.  101;  Harris  v.  Johmony  81  N.  J.  Eq.  174; 
The  **  Chicago  Driving  Park ''  is  a£Fected  with  notice  of  the  rights 
of  appellants,  because  it  was  a  purchaser  j^end^^n^  lite. 

It  is  claimed  that  the  privilege  accorded  by  Lawrence  &  Martin 
to  appellants,  to  nse  the  fences  and  buildings  for  advertising  pur- 
poses, is  a  violation  of  the  proyisions  in  the  lease  from  Magie  &  Tree, 
and  that  for  this  reason  the  enforcement  of  the  agreement  against 
the  "  Chicago  Driving  Park "  might  lead  to  a  forfeiture  of  the 
lease.  That  is  a  matter  which  concerns  the  lessors,  and  of  which 
they  alone  can  take  advantage.  If  the  contract  is  a  violation  of 
the  terms  of  the  lease,  the  lessors  might  yet  choose  to  ratify  it,  or 
consent  to  such  use  of  the  premises  as  appellants  claim.  Such  vio- 
lation, if  it  exists,  does  not  make  the  contract  void,  but  only  void- 
able. Webster  v.  Mchob,  104  111.  160.  The  Court  of  Chancery 
had  jurisdiction  to  restrain  the  defendants  below  from  any  interfer- 
ence with  the  exercise  by  appellants,  of  their  privileges  under  the 
contract.  If  the  owner  of  land  enters  into  a  covenant  concerning 
the  land,  concerning  its  use,  subjecting  it  to  easements  or  personal 
servitudes  and  the  like,  and  the  land  is  afterward  conveyed  and 
sold  to  one  who  has  actual  or  constructive  notice  of  the  covenant, 
the  grantee  or  purchaser  will  take  the  premises  bound  by  the  cove- 
nant, and  will  be  compelled  in  equity  either  to  specifically  execute 
it,  or  will  be  restrained  from  violating  it;  and  it  makes  no  differ- 
ence whatever,  with  respect  to  this  liability  in  equity,  whether  the 
covenant  is  or  is  not  one  which  in  law ''runs  with  the  land." 
Pom.  Eq.  Jur.,  §§  689,  692,  1295,  1342. 

The  decree  of  the  Superior  Court,  and  the  judgment  of  the  Ap- 
pellate Court  aflSrming  said  decree  are  reversed,  and  the  cause  is 
remanded  to  the  Superior  Court  for  further  proceedings  in  accord- 
ance with  this  opinion. 

Judffmsni  reversed. 
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**  Healtlk  pteBerring  "  is  not  a  Yalid  txade-maxk  for  oofsets^ 
Coarte  will  not  interfere  to  protect  a  txade-maik  where  ordinary  attentkm  on 
tbe  part  of  purchasers  will  enable  them  to  discriminate. 

T  NJXJNGTION.    The  opinion  states  the  facts.     Denied  below. 

Cotmm  dk  Thacher,  for  appellant. 

Flower^  Benny  S  Gregory ^  and  John  Chumasero,  for  appellees. 

ScHOLFiBLDy  J.  The  words  ''health-preserving/'  preceding  the 
word  **  corset/'  beyond  all  question  but  describe  a  quality  of  the 
corset,  %.  e.,  an  effect  which  its  use  will  produce,  and  cannot  there- 
fore be  employed  as  a  trade-mark.  Amoekeag  Manf.  Co.  v.  Spear, 
2  Sandf.  599;  Canal  Co.  y.  Clark,  13  Wall.  311;  Amoskeag  Manu- 
facturing  Co.  y.  Trainer,  101  IT.  S.  51;  Oilman  y.  Hunnewel,  122 
Mass.  122;  Larrdbee  y.  Lewis,  67  Oa.  561;  s.  c,  44  Am.  Bep.  735; 
Royal  Baking  Powder  Co.  y.  SherreU,  93  N.  Y.  331;  8.  c,  45  Am. 
Rep.  229.  Many  of  the  cases  illustrating  this  principle  will  be 
found  collected  in  Freeman's  note  to  Partridge  y.  Menck,  47  Am. 
Dec.  292,  293.  See  also  Upton  Trade  Marks,  114  et  eeq.;  Brown 
Trade  Marks,  §§  164,  657,  658.  It  is  well  settled,  moreover,  that 
directions,  advertisements,  notices,  etc.,  constitute  no  part  of  a 
trade-mark  {Candee  y.  Deere,  54  HL  462;  s.  c,  5  Am.  Bep.  125), 
and  that  no  one  can  obtain  a  trade-mark  in  the  form,  appearance 
or  finish  of  his  goods,  so  that  another  cannot  lawfully  make  his 
goods  like  them.  Candee  v.  Deere,  supra;  Brown  Trade-Marks, 
§  605.  Nor  can  there  be  a  trade-mark  m  the  form  or  color  of  a 
package  or  box.  Morgan* s  Sons'  Co.  v.  TrooDsll,  89  N".  Y.  292;  8.  c^ 
42  Am.  Bep.  294;  Moorman  v.  Hoge,  2  Sawyer,  78;  Harrington  y. 
Libby,  14  Blatch.  128. 

Conceding  that  appellants  had  a  trade-mark  In  the  name  of 
**  Ball,"  and  in  the  picture  and  words  and  form  ot  lettenng  on  the 
labels  pasted  on  their  boxes,  it  is  evident  that  the  name  **  Schill- 
ing/' or  ''  Dr.  Schilling,''  could  not  be  mistaken  for  that  of  **  BalL 
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and  that  if  the  picture,  words  and  form  of  lettering  on  the  labela 
pasted  on  appellee's  boxes  were  totally  unlike  those  pasted  on  ap- 
pellants' boxes,  the  one  could  not  reasonably  be  mistaken  for  the 
other,  and  there  could  in  neither  respect  be  any  infringement  of  a 
trade-mark.  The  only  question  is,  whether  appellees  were,  by  de- 
yices  and  false  representations,  as  charged  in  the  bill,  selling  or 
causing  to  be  sold  their  corset,  when  the  purchasers  were  desiring 
to  purchase,  and  supposed  they  were  purchasing,  appellants'  corset. 
<  Affidavits  were  read  in  evidence  by  appellants  to  prove  active 
•efforts  by  appellees  to  sell  Schilling's  corsets  as  Ball's  corsets;  but 
some  of  them  were  inadmissible  because  based  on  mere  hearsay,  and 
others  were  insufficient  because  proving  acts  only  of  third  parties, 
«nd  not  sufficiently  connecting  appellees  with  them,  either  by  show- 
ing that  they  were  done  under  the  direction  of  appellees  or  with 
their  approval  The  balance  of  appellants'  affidavits  were  neutral- 
ized by  counter-affidavits  on  behalf  of  appellees,  at  least  so  far  that 
we  cannot  say  the  allegations  of  the  bill  resting  on  them  for  sup- 
port are  clearly  proved.  The  boxes  in  which  appellees'  corsets  are 
placed  to  be  sold,  are  of  the  same  shape,  size  and  general  color  as 
those  in  which  appellants'  corsets  are  placed  to  be  sold.  It  does 
not  appear  however  that  there  is  any  thing  unusual  in  the  shape  or 
structure  or  color  of  these  boxes,  and  so  far  as  we  perceive,  this 
similarity  may  result  from  the  use  required  and  the  convenience  of 
the  makers  of  the  boxes;  at  all  events,  it  does  not  appear  that  this 
may  not  be  so,  and  we  regard  it  a  reasonable  inference  in  the  ab- 
sence of  all  proof  as  to  purpose  or  motive.  The  labels  on  the  boxes 
jire  dissimilar.  That  on  the  end  of  appellants'  box  has  the  pic- 
ture of  a  corset  and  reads:  ''  Ball's  Health-preserving  Corset. — 
Drab. — .  .  •  .Size."  That  on  the  end  of  appellees'  box  has  no  pic- 
ture of  a  corset  or  of  any  thing  else.  It  reads:  ^*  Dr.  Schilling's 
Self-adjusting  Corset. — Drab. — .  .  .  .Size."  The  lettering  is  un- 
like in  every  respect.  The  types  are  different,  the  lines  run  in  dif- 
ferent directions,  and  the  reading  is  different.  The  most  casual 
observer  would,  at  any  distance  at  which  he  could  distinguish  the 
appearance  of  these  labels  from  labels  of  any  other  description,  dis- 
tinguish the  difference.  The  label  on  the  top  of  the  lid  of  appel- 
lants' box  has,  in  the  center,  lengthwise,  a  picture  of  a  corset,  with 
lettering  on  each  side  extending  irregularly  upward  and  downward, 
parallel  with  and  corresponding  to  the  irregular  outline  of  the 
sides  of  the  corset,  reading,  on  the  one  side,  "Coiled  Spring,  "  and 
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on  the  other,  '*'  Elastic  Section/'  and  over  the  picture  of  the  corset, 
in  a  single  line  running  lengthwise  with  the  label,  the  beginning 
and  ending  being  about  equidistant  from  the  ends,  is  printed  in 
caps,  the  words,  '^  What  Eminent  Ohicago  Physicians  say  of  it^' 
The  label  on  the  top  of  the  lid  of  appellees'  box  has  no  picture  of 
a  corset  upon  it,  but  it  has  in  the  center  lengthwise  of  the  label  a 
picture  of  Dr.  Schilling.  There  is  no  lettering  of  any  kind,  either 
extending  perpendicuhurly,  parallel  with,  or  over  this  picture,  as  on 
the  other  label;  but  to  the  right  and  left  of  the  picture,  in  the 
upper  margin  and  near  each  end  of  the  lid,  in  distinct  single  lines 
of  caps,  are  printed  in  each  line  the  words,  *' Opinions  of  Eminent 
Physicians  of  Chicago."  On  both  labels,  on  each  side  of  the  pic- 
tures are  physicians'  certificates,  those  on  the  one  certifying  to  the 
excellence  of  the  ^^  Ball  Oorset,"  and  those  on  the  other  to  that  of 
the  **  Schilling  Oorset,"  and  appended  to  these  are  what  purport  to 
hefac  similes  of  the  signatures  of  the  respective  certifying  physi- 
cians. The  same  names  do  not  certify  to  each  certificate,  and  the 
phraseology  is  not  the  same  in  form  in  each  case,  and  the  jToc 
similes  are  as  different  as  the  signatures  of  different  individuals 
ordinarily  are.  Along  the  upper  sides  and  ends  of  the  lids  of  the 
boxes  of  each  party  is  a  narrow  border,  but  that  on  appellants'  box 
consists  of  small,  alternate  stripes  of  red  and  white,  the  red  stripes 
being  perhaps  four  times  broader  than  those  of  the  white,  while 
the  border  on  appellees'  box  is  plain  red. 

It  is  thus  apparent  that  in  respect  to  the  tops  as  well  as  to  the 
ends  of  the  boxes  the  difference  can  be  detected  by  even  casual 
observation,  as  far  as  one  box  of  this  size  and  shape  can,  by  the 
use  of  dissimilar  labels,  be  distinguished  from  another. 

With  respect  to  the  circulars  in  each  box,  there  is  a  palpable  dis- 
tinction,  obvious  to  any  one,  even  without  reading.  The  display 
letters  in  the  head  lines  are  entirely  different  in  shape,  shading  and 
size,  and  the  paper  in  appellants'  box  is  shorter  and  narrower  than 
that  in  appellees'  box,  and  there  is  a  difference  in  the  quality  and 
whiteness  of  the  paper,  and  in  the  form,  shading  and  size  of  the 
letters  in  the  body  of  the  circulars,  plainly  distinguishable  as  far 
as  the  outlines  of  the  letters  are  visible.  At  the  head  of  appellants', 
in  large  caps,  is  the  word  ''  Ball's."  At  the  head  of  appellees',  also 
in  large  caps,  are  the  words,  "Dr.  Schilling's."  One  circular  com- 
mends "Ball's"  corset,  and  the  other  commsnds  that  of  '*Dr. 
Schilling."    It  is  true  that  in  cases  of  this  kind,  as  a  general  rule. 
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exact  similitude  is  not  required  to  constitute  an  infringement,  or 
to  entitle  the  complaining  party  to  protection;  but  if  the  form, 
marks,  contents,  words  or  other  special  arrangement  or  general 
appearance  of  the  words  of  the  alleged  infringer's  device,  are  such 
as  would  be  likely  to  mislead  persons  in  the  ordinary  course  of  pur- 
chasing the  goods,  and  induce  th'em  to  suppose  that  they  were  pur- 
chasing the  genuine  article,  then  the  similitude  is  such  as  entitles 
the  injured  party  to  equitable  protection,  if  he  takes  seasonable 
measures  to  assert  his  rights  and  prevent  their  continued  invasion. 
Thompson's  note  to  Popham  v.  Coh,  66  K  Y.  69;  s.  c,  23  Am. 
Rep.  28.  But  the  court  is  not  bound  to  interfere  where  ordinary 
attention  will  enable  purchasers  to  discriminate  between  the  trade 
marks  used  by  different  parties.  Popham  v.  Cfefo,  %^  N.  Y.  G9; 
s.  c,  23  Am.  Rep.  22,  and  cases  there  cited;  Morgan^a  Sons^  Co.  v. 
Troxelh  89  N.  T.  292;  s.  c,  42  Am.  Rep.  294;  Manufacturing  Co 
V.  Francis  J  supra;  Reed  v,  Richardsouy  45  L.  T.(N'.  S.)  54;  Beard 
V.  Turner,  13  L.  T.  (N.  S.)  736;  Leideedorfy.  Flinty  60  Wis.  400; 
Eggere  v.  H&ink,  63  Oal.  445. 

Applying  this  rule  to  the  facts  before  us,  there  clearly  ought  to  * 
be  no  relief  decreed.  To  entitle  a  complainant,  in  cases  of  this 
character,  to  the  relief  here  sought,  the  right  must  be  clearly  estab- 
lished by  the  evidence.  Partridge  v.  Menck,  2  Barb.  Ch.  101; 
High  Inj.  (1st  ed.),  §  eW;  Hilliard  Inj.,  p.  407,  §  43.  In  no  view 
can  this  be  said  of  the  appellants'  right,  under  the  legitimate,  per- 
tinent evidence  in  this  record. 

The  judgment  of  the  Appellate  Oourt  is  affirmed. 

Judgment  affirmed. 


Oakout  v.  Gsigsbt. 

016  m.  151.) 

JTegeUMe  kutnment-^  altering —flUing  in  place  of  payment ---knotcledge  of 

one  Joint  maker — ratifleaiion. 

The  filling  in  a  blank  with  the  place  of  payment  in  a  pramissorj  note,  con- 
sented to  by  one  joint  maker,  binds  the  other. 

The  onauthorized  alteration  of  the  rate  of  interest  in  a  promissory  note  will 
not  release  the  maker  where  he  learned  of  it,  and  failed  to  rescind  the  con> 
tract  and  return  the  consideration. 

Vol.  L VI  —  97 
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ACTION  on  notes.     The  opinion  states  the  case.     The  plaintiff 
had  judgment  below. 

Jm.  L  Neff  and  J.  H.  Sieams,  for  appelkmts. 

K  P.  Barton,  H.  M.  Barnum  and  ff.  0.  Hyde,  for  appelleei. 

Soon,  J.  This  suit  was  brought  in  the  Circuit  Court  of  Steven- 
son county,  by  the  firm  of  Grigsby  Bros.  &  Co.,  against  William  O. 
Canon  and  Uriah  Woodring.  The  declaration  counts  on  two 
promissory  notes,  each  for  the  sum  of  $500,  payable  to  the  order  of 
J.  &  C.  Huston,  one  year  after  date,  at  Blandinsville,  Illinois^  with 
interest  thereon  at  the  rate  of  seven  per  cent  per  annum.  At  first 
defendants  filed  a  plea  of  the  general  issue  to  the  whole  declaration, 
but  afterward,  by  leave  of  court  given  for  that  purpose,  they  filed  a 
joint  and  several  plea  of  non  eat  factum,  verified  by  their  several 
affidavits.  Plaintiffs  are  the  assignees  of  J.  &  C.  Huston,  to  whom 
the  notes  were  delivered  after  they  had  been  indorsed,  and  before 
maturity,  by  the  payees.  On  the  trial  in  the  Circuit  Court,  the 
jury  found  the  issues  for  plaintiffs,  and  assessed  their  damages  at 
$1,137.47.  The  court  overruled  the  motion  entered  by  defendants 
for  a  new  trial,  and  rendered  judgment  on  the  verdict  That  judg- 
ment was  affirmed  in  the  Appellate  Court  for  the  Second  District, 
and  defendants  bring  the  case  to  this  court  on  their  further  appeal. 

Many  of  the  important  facts  in  this  record  are  either  admitted 
or  are  so  fully  proven,  no  controversy  exists  as  to  them.  As  to  others, 
the  evidence  introduced  in  the  trial  court  is  sharply  conflicting, 
and  it  will  be  presumed  that  whatever  the  evidence  tends  to  estab- 
lish was  found  in  favor  of  plaintiffs  by  both  the  trial  and  Appellate 
Courts.  The  finding  of  the  latter  court  upon  controverted  ques- 
tions of  fact  involved  in  the  case  will  of  course  be  taken  as  con- 
clusive upon  this  court,  and  will  be  so  treated  in  considering  all 
questions  of  law  discussed  as  arising  upon  the  record. 

There  is  no  question  made  as  to  the  fact  defendants  bought  a 
stallion  of  the  payees  of  the  note  sued  on,  for  which  they  were  to 
pay  them  $1,000  within  one  year  from  the  date  of  the  sale,  the 
purchase  money  to  be  secured  by  their  promissory  notes.  But 
whether  defendants  bought  the  horse  jointly,  or  as  partners,  or 
whether  they  were  to  pay  interest  at  six  per  cent  per  annum  or  at 
the  rate  of  seven  per  cent  per  annum,  are  matters  of  cpntention 


JANUARY  TERM,  1886.  771 

Canon  v.  Grigsby. 

between  the  parties.  The  makers  of  the  notes  resided  at  or  near 
Davis,  and  the  payees  at  or  in  the  vicinity  of  Blandinsville.  It 
seems  one  of  the  defendants,  Woodring,  was  at  Blandinsville,  and 

,  saw  the  horse,  and  on  his  return  home  reported  his  negotiations  to 
his  co-defendant.  Canon.  Thereupon  defendants  went  to  a  justice 
of  the  peace  and  had  two  notes  prepared,  each*  for  the  sum  of  1500, 

^  payable  one  year  after  date,  with  interest  at  the  rate  of  six  per  cent 
per  annum.    At  the  same  time  the  justice  prepared  a  warranty  as 

.  to  the  horse,  to  be  signed  by  the  seller,  in  which  it  was  stated, 
among  other  things,  the  price  to  be  paid,  and  that  the  notes  given 
in  payment  drew  interest  at  six  per  cent  per  annum.  Both  defend- 
ants signed  the  notes  so  prepared  for  them,  and  then  they  were 
taken  with  the  warranty,  by  Woodring,  to  Blandinsville,  to  com- 
plete the  trade  for  the  horse.  Defendant  Canon  was  not  at  Blan- 
dinsville when  the  trade  was  closed,  nor  perhaps  at  any  other  time. 
When  Woodring  arrived  a  second  time  at  Blandinsville,  there  was 
no  controversy  as  to  the  price  to  be  paid  for  the  horse  or  as  to  the 
credit  to  be  given,  but  when  the  payees  saw  the  notes  had  been 
prepared  to  bear  only  six  per  cent  interest  they  declined  to  receive 
them  and  deliver  the  horse.  A  controversy  then  arose.  The 
payees  required  interest  at  the  rate  of  eight  per  cent  per  annum, 
because  they  had  to  pay  that  rate  at  the  bank  where  they  expected 
to  raise  money  upon  the  notes.  The  result  of  tbetoonfcrovegsy^was 
the  notes  were  so  changed  as  to  bear  seven  per  cent  interest  instead 
of  six  per  cent  interest  per  annum,  and  the  warranty  that  had  been 
prepared  was  so  changed  as  to  describe  the  notes  as  bearing  seven 
I)er  cent  interest  instead  of  six  per  cent,  as  originally  written.  The 
trade  was  then  completed.  The  horse  sold  with  the  warranty,  as 
it  was  changed,  was  signed  by  J.  ft  C.  Huston,  and  was  delivered 
to  Woodring,  to  be  taken  to  Davis,  and  the  notes  as  altered  were 
delivered  to  the  payees  by  Woodring. 

The  defense  insisted  upon  is  the  notes,  after  they  had  been 
signed  by  the  makers,  were  changed  in  two  material  respects,  with- 
out their  consent  or  subsequent  ratification,  in  manner  as  follows: 
First,  the  notes  were  probably  printed  blanks,  filled  up  by  the  jus- 
tice. The  blank  left  to  be  filled  with  the  name  of  the  place  where 
the  notes  were  to  be  paid,  was  left  blank.  The  notes  read,  ''pay- 
able at  *  *  *  ,'^  and  afterward  this  blank  was  filled  with  the 
words,  ''Blandinsville,  Illinois.''  And  second,  that  the  words  six 
per  cent  interest  were  erased,  and  seven  per  cent  inserted.  Although 
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plaintiffs  were  assignees  of  the  notes  before  matarity^  the  alter- 
ations of  the  notes  in  the  respect  indicated  were  so  manifest,  it  is 
insisted  it  was  sufficient  to  charge  them  with  notice.  That  fact 
may  be  conceded  as  to  the  rate  of  interest,  but  is  hardly  true  as  to 
the  place  of  payment.  As  the  case  comes  before  this  court, 
there  can  be  no  defense  to  the  notes  on  the  merits,  so  far  as  defend* 
ant  Woodring  is  concerned.  There  is  evidence  tending  to  show  the 
notes  in  suit  were  delivered  by  him  to  the  payees  after  the  blank 
had  been  filled  with  the  words  ^'Blandinsville,  Illinois,"  and  after 
the  rate  of  interest  had  been  changed  from  six  to  seven  per  cent, 
and  that  the  alterations  had  been  made,  in  both  respects,  in  his 
presence  and  with  his  consent.  Conceding  these  were  controverted 
questions  of  fact  at  the  trial,  as  seems  to  have  been  the  cxwe,  the 
finding  as  to  them  by  the  Appellate  Court  was  against  defendants, 
and  that  finding  is  not  open  to  review  in  this  court,  and  is  con- 
clusive. So  far  then  as  defendant  Woodring  is  concerned,  he  hav- 
ing delivered  the  notes  after  he  knew  they  had  been  changed,  he  is 
bound  by  them  the  same  as  he  would  have  been  had  they  been 
written  that  way  in  the  first  instance. 

It  remains  to  be  considered  whether  the  notes,  since  the  altera- 
tions made  in  them  after  they  had  been  signed  by  defendant  Canon, 
although  made  without  his  consent  at  the  time,  are  obligatory 
upon  him.  Where  the  notes  may  have  been  made  payable  is  a 
matter  of  little  consequence.  Defendants'  original  obligation  was 
to  pay  the  money  seured  by  the  notes  "at  ,"  but  after- 

ward the  blank  was  filled  up  with  the  words  "Blandinsville,  Illi- 
nois,'^ and  that  too  without  his  knowledge  or  consent.  There  arc 
cases  that  hold  that  the  filling  of  a  bliink  left  in  a  note,  with  the 
place  of  payment,  will  not  render  the  note  invalid  in  the  hands  of 
an  innocent  holder.  The  leaving  of  the  blank  after  "at,"  has  been 
held  by  some  courts  a^  carrying  on  its  face  implied  authority  to  fill 
the  blank  with  the  place  of  payment.  In  this  case,  one  of  the 
makers  to  whom  the  note  was  intrusted  by  his  co-maker  for  deliv- 
ery, consented  the  blank  might  be  filled  as  was  done.  That  brings 
the  case  within  the  strictest  rule  held  by  any  of  the  cases  on  this 
subject,  and  the  notes  are  not  rendered  void  by  this  alteration.  .VI- 
though  not  entirely  analogous,  the  principles  of  the  following  cases 
in  a  measure  at  least  sustain  this  view  of  the  law.  Elliott  v.  Lev- 
ings,  54  111.  213;  Kitchen  v.  Place,  41  Barb.  465;  Redlich  v.  Doll, 
64  N.  Y.  234;  8.  c,  13  Amu  Rep.  673;  McGrath  v.  Clark,  56  X. 
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Y.  34;  8.  c,  15  Am.  Rep.  372;  Angle  v.  Northwestern  Mutual  Life 
Ins.  Co.,  92  IT.  S.  830. 

As  respects  the  change  of  the  rate  of  interest  in  the  notes  from 
what  it  was  when  defendant  Oanon  signed  them,  whether  he  subse- 
quently acquiesced  and  ratified  the  alteration  in  that  regard,  is  a 
question  of  fact  and  not  of  law.  There  was  testimony  to  the  effect 
defendant  read  the  warranty  after  the  horse  was  delivered  to  him, 
which  plainly  informed  him  by  the  description  given  of  the  notes, 
that  the  rate  of  interest  had  been  changed  from  six  to  seven  per 
cent.  After  notice  of  that  fact,  he  still  retained  the  horse,  and 
never  offered  to  rescind  the  contract  because  of  such  alterations  in 
the  notes,  or  for  any  other  reason.  That  was  evidence  tending  to 
prove  defendant  ratified  the  change  made  in  the  notes,  and 
as  the  Appellate  Court  has  so  found,  its  findings  in  that  respect 
must  be  regarded  as  conclusive  as  to  this  controverted  fact 
in  the  case.  Assuming,  then  that  defendant  Canon  knew  of 
the  alteration  in  the  notes  as  to  the  rates  of  interest,  and  that  he 
did  not  within  any  reasonable  time,  rescind  the  contract  for  that 
reason,  and  return  the  property  bought,  he  must  be  held  to.  have 
ratified  the  alterations  made  in  the  notes,  and  will  be  bound  by  the 
notes  in  like  manner  as  if  no  change  had  been  made  in  them. 

This  court  fully  concurs  in  the  view  taken  by  the  Appellate  Court, 
it  is  unnecessary  to  discuss  the  question  whether  defendants  were 
or  were  not  partners  in  the  transaction  out  of  which  this  litigation 
arose.  Conceding,  if  need  be,  they  were  not  partners,  the  evidence 
establishes  a  joint  liability,  and  that  is  sufficient  to  sustain  the 
present  judgment.  Nor  is  it  deemed  important  to  enter  upon  any 
critical  analysis  of  the  instruction.  To  do  so  would  extend  this 
opinion  to  a  most  unusual  length,  and  would  answer  no  good  pur- 
pose. This  much  may  be  said:  the  instructions  given  at  the  in- 
stance of  both  parties  are  far  more  numerous  than  the  nature  of 
the  case  required.  It  may  be  that  on  a  close  analysis  this  court 
would  not  approve  of  all  of  the  instructions  given  on  behalf  of 
plaintiffs,  and  does  not  wish  to  be  understool  as  approving  of  them. 
But  they  have  been  examined,  and  it  is  not  perceived  they  contain 
any  thing  that  was  especially  injurious  to  defendants  under  the 
evidence  contained  in  this  record.  It  is  apparent  the  jury  were 
not  misled  by  any  thing  contained  in  them.  As  respects  the  in- 
structions given  for  defendants,  it  may  be  safely  stated  more  were 
given  than  ought  to  have  been.     Every  principle  of  law  strictly  ap* 
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plicable  to  the  defense  sought  ilo  bb  mjade,  was  contained  in  the  in- 

stractions  that  were  given,  and  there  was  no  error  in  refusing  the 

unreasonable  number  of  others  asked  by  defendants. 

On  the  whole  record  considered^  the  judgment  of  the  Appellate 

Oourt  should  be  aflSrmed. 

^ Judgmmt  affirmed. 


Gable  v.  Wbti^brholt. 

aiSIU    818.) 
Landlord  and  tenant — acquiring  adteru  title. 

After  the  termination  of  the  tenancy,  a  tenant  ma^  purchase  and  assert  an  ad- 

▼erse  title  against  the  landlord. 

BILL  to  prohibit  the  prosecution  of  an  ejectment  suit  and  to  re- 
move cloud  on  title.     The  opinion  states  the  case.     Injunc- 
tion granted  below. 

Graig  &  Craig  and  Levi  Nl  Brewer,  for  appellant. 
W.  S.  Everhart,  for  appellee. 

Shbldon^  J.  There  is  manifest  error  in  this  decree.  The  evi- 
dence entirely  fails  to  show  twenty  years'  possession  of  the  land  in 
the  complainant  and  his  grantors,  or  any  such  possession  and  pay- 
ment of  taxes,  or  any  such  payment  of  taxes  as  would  vest  in  him 
the  ownership  of  the  land.  All  of  title  which  the  proof  shows  to 
be  in  him  to  any  of  the  land,  is  qnder  his  purchase  from  David  P. 
Gi'eeson;  and  by  that  purchase  there  was  acquired  only  the  interest 
in  the  land  of  Mary  Stewart,  as  a  sister  and  one  of  the  heirs  of 
John  Bresler,  which  interest  embraces  no  part  of  the  land  in  con- 
troversy. The  land  in  dispute  is  the  interests  of  Michael  Bresler 
and  Peter  Bresler,  being  the  two  parcels  of  land  of  seventeen  and 
one-seventh  acres  each,  which  were  set  off  to  them  in  the  partition 
suit,  as  two  of  the  brothers  and  heirs  of  John  Bresler.  David  P. 
Oreeson  made  a  lease  of  the  land  with  other  land  to  Lowry  Gable, 
on  November  28,  1881,  for  five  years  from  March  1,  1882,  and 
Gable  went  into  possession  under  the  lease.  On  December  3, 1881, 
Greeson  conveyed  the  land  to  Wetherholt,  the  appellee.  In  July, 
1882,  Gable  being  in  possession  as  such  tenant,  obtained  from  the 
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Breslers  his  deed  from  them  of  their  interests,  being  the  land  in 
oontroTersy,  and  in  1883  Lowry  Oable  sold  and  conveyed  the  land 
to  Secretus  Oable,  the  appellant. 

The  position  taken  by  Wetherholt,  the  appellee,  is  that  Lowry 
Oable,  while  such  tenant,  conld  not  purchase  and  hold  for  himseU 
an  outstanding  title  to  the  land;  that  his  relation  of  tenant  was  a 
fiduciary  one  toward  his  landlord,  and  such  purchase  made  by  him 
inured  to  the  benefit  of  the  landlord  or  his  grantee.  And  such 
muet  haye  been  the  theory  of  the  decree,  as  it  ordered  a  conveyance 
of  the  land  by  Secretus  Oable  to  Wetherholt,  on  being  repaid  the  pur- 
chase-price which  was  paid  for  the  land.  In  support  of  this  posi- 
tion, reliance  is  had  upon  the  doctrine  that  a  tenant  cannot  deny 
his  landlord's  title,  nor  set  up  against  him  title  in  himself  or  an- 
other. This  principle  is  not  broad  enough  in  extent  to  cover  ap- 
pellee's contention  in  this  case.  It  applies  while  the  relation  of 
tenant  exists,  and  as  respects  any  obligation  under  the  lease.  The 
tenant  must  pay  rent  under  his  lease,  and  must  surrender  up  to 
the  landlord  the  possession  he  receives  from  him.  As  against  these 
or  other  obligations  under  the  lease,  the  tenant  may  not  deny  his 
landlord's  title,  and  set  up  title  in  himself  or  another.  But  the 
principle  relied  on,  or  any  other  rule  that  we  know  of,  does  not 
prevent  the  tenant  from  purchasing  any  outstanding  title,  and  after 
the  expiration  of  the  tenancy  and  the  yielding  up  of  the  possession, 
from  asserting  such  title  against  the  former  landlord.  The  estoppel 
to  deny  the  title  of  the  landlord  then  no  longer  remains.  Jackson 
V.  Harper,  8  Wend.  246;  ffodges  v.  Shields,  18  B.  Monr.  828;  Wil- 
liams  V,  Oarrisan,  29  Oa.  603;  Brown  v,  Keller ,  32  IlL  161. 

There  are  fiduciary  relations  where  one  may  not  purchase  and 
hold  for  himself  an  adverse  interest,  but  the  purchase  will  inure  to 
the  benefit  of  the  person  toward  whom  he  holds  the  confidential  re- 
lation. But  landlord  and  tenant,  at  least  in  such  a  case  as  here 
presented,  we  do  not  understand  to  fall  in  this  class  of  relations. 

There  was  error  in  decreeing  the  title  to  the  land  to  be  in  John 
Wetherholt,  and  in  decreeing  that  Secretus  Oable  should  convey 
the  land  to  Wetherholt;  also  in  enjoining  the  prosecution  of  the 
ejectment  suit  Whatever  of  interest  in  the  laud  the  record  shows 
to  be  in  Wetherholt,  is  legal  and  not  equitable,  and  might  as  well 
have  been  set  up  in  the  ejectment  suit  as  in  this  suit  in  chancery, 
and  therefore  the  prosecution  of  the  ejectment  suit  should  not  have 
been  interfered  with. 
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The  decree,  so  far  as  it  respects  Secretns  Oable,  is  reversed,  an4 

the  cause  remanded  for  farther  proceedings  in  conformity  with  this 

opinion. 

Decree  reversed. 


Saiht  Ola&a  Fbkalb  Aoadsmt  y.  Sulliyah. 

(iisul  S15.) 

Oorporation$  — foreign  —  righl  to  hold  land. 

An  educational  institntlon  incorporated  in  Wisoonsin,  and  aathoiiied  to  hoUL 
real  estate,  maj  take  real  estate  bj  will  in  Illinoia. 

8ach  an  Instltation  is  not  "  for  peconiarj  profit." 

The  receiTing  of  the  lands  bj  devise  and  the  assertion  in  Illinois  of  owner- 
ship of  them  is  a  soffident  "  doing  of  bosiness  in  this  State  "  to  satisfy  the 
statute. 


PARTITION.    The  opinion  states  the  case. 

Hynee,  Bnglish  dk  Dunne,  and  Richard  Penderffraet,  for  appel* 
lani 

Sheldok,  J.  The  bill  in  this  case  seeks  partition  among  the 
legal  owners,  the  complainants  alleging  that  they  and  one  Frank 
Braley  are  snch  owners,  of  what  remains  of  the  real  estate  of  Jadd 
Braley,  at  the  time  of  his  death  a  citizen  of  Chicago,  who  died  tes- 
tate in  March,  1863,  leaving  him  sanriving,  his  widow,  Johanna 
Braley,  and  three  children,  Ellen  C,  Mary  A.  and  Frank,  his  only 
next  of  kin  and  heirs  at  law.  By  his  will  he  devised  to  his  widow 
a  life  interest  in  the  real  estate,  with  remainder  over  to  his  chil- 
dren, in  equal  parts,  at  the  death  of  the  widow.  His  widow  died  on 
the  29th  of  April,  1883,  and  prior  to  the  commencement  of  this 
suit.  His  daughter,  Ellen  G.  Braley,  intermarried  with  one  Michael 
J.  Sullivan,  and  died  February  15,  1875,  intestate,  leaving  her* sur- 
viving two  children,  the  complainants,  Francis  Joseph  and  Maiy 
Elegious  Sullivan,  her  heirs  at  law.  The  daughter,  Mary  A.  Braley, 
died  in  Grant  county,  Wisconsin,  on  the  19th  of  September,  1874, 
single  and  without  issue,  leaving  a  will  whereby  she  devised  all  her 
interest  in  this  estate  to  the  **  Saint  Clara  Femde  Academy,''  a  cor- 
poration organized  and  existing  under  and  by  virtue  of  the  laws  of 
the  State  of  Wisconsin,  solely  for  educational  purposes.     The  bill 
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treats  this  will  of  Mary  A.  Braley  as  insufficient  to  pass  the  title  to 
the  real  estate  sought  to  be  partitioned,  alleging  that  as  to  SQch  real 
estate  she  died  intestate.  The  decree  found  that  by  virtue  of  the 
laws  of  Illinois  the  Saint  Clara  Female  Academy  could  not  take 
any  interest  in  real  estate  in  this  State  under  the  will  of  Mary  A. 
Braley,  and  that  the  complainants  and  Frank  Braley  were  the  sole 
owners  of  the  real  estate,  and  made  partition  of  it  between  them. 
The  Saint  Clara  Female  Academy  appeals  from  the  decree. 

The  charter  of  the  Saint  Clara  Female  Academy  gives  to  the  cor- 
poration the  power  to  acquire  and  hold  real  estate  not  to  exceed  the 
value  of  $500,000.  The  decree  finds  that  at  no  time  since  the  mak- 
ing of  the  will  of  Mary  A.  Braley  has  the  Saint  Clara  Female  Aca- 
demy owned  or  possessed  property,  real  and  personal,  to  exceed  the 
sum  of  $50,000,  and  that  the  interest  of  Mary  A.  Braley  in  the 
premises  sought  to  be  partitioned,  at  the  time  of  her  death  or  since, 
did  not  exceed  in  value  $35,000. 

The  principal  question  presented  for  determination  is,  whether 
a  corporation  created  by  the  laws  of  Wisconsin  for  educational  pur- 
poses, with  power  to  acquire  and  hold  real  estate  to  the  extent  of 
$500,000  in  value,  is  capable  of  taking,  by  devise,  lands  in  lUinoiB. 
It  is  the  well  settled  doctrine  that  a  corporation  created  in  one 
State  may,  upon  the  principle  of  comity,  exercise  within  another 
State  the  general  powers  conferred  by  its  own  charter  and  permit- 
ted by  the  law  of  its  own  State,  provided  the  doing  so  be  not  in- 
consistent with  the  laws  or  public  policy  of  such  other  State.  We 
need  to  do  no  more  than  make  reference  to  some  of  the  numerous 
authorities  in  support  of  this.  Lumbard  v.  Aldrich,  8  N.  H.  31; 
8.  c,  28  Am.  Dec.  381;  State  v.  B.  0.  and  M.  R.  Co.,  25  Yt.  433; 
White  V.  Howard,  38  Conn.  342;  Thompson  v.  Waters,  25  Mich. 
214;  Thompson  v.  Swoope,  44  Penn.  St.  474;  Lathrop  v.  Commer- 
cial Bank  of  Sciota,  8  Dana,  114;  s.  c,  33  Am.  Dec.  481;  Hollis 
V.  Drew  Theological  Seminary,  95  N.  Y.  1C6;  Cowell  v.  Springs 
Co.,  100  U.  8.  55;  Christian  Union  v.  Yount,  101  U.  S.  224; 
Stevens  v.  Pratt,  101  111.  224. 

The  public  policy  of  the  State  is  made  manifest  by  its  legislation^ 
In  order  then  to  the  solution  of  the  question  in  hand,  we  have  but 
to  look  to  the  laws  of  this  State,  and  see  whether  they  be  adverse 
to  a  corporation  for  the  purposes  of  education,  taking  and  holding 
land  in  this  State  by  dense,  and  it  they  are  found  not  to  be  so,  then 
the  title  of  the  appellant  under  the  will  must  be  sustained. 
Vol.  LVI  —  98 
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By  section  4  of  *^  An  act  to  incorporate  academies  and  seminaries 
of  learning/'  in  force  March  6,  1843  (Laws  1842-3,  p.  6),  the  cor- 
porate bodies  formed  under  the  act  are  given  power  to  t^ke  or  re- 
ceive any  estate,  real  or  personal,  by  the  gift,  grant  and  will  of  any 
persons  whatsoever,  and  to  sell,  convey,  demise,  place  at  interest  or 
otherwise  dispose  of  the  same,  for  the  benefit  of  the  academy  or 
seminary  whose  interests  they  represent  This  act  of  1843  was  re> 
enacted  in  revision  of  1845.  Div.  2,  chap.  25,  on  Corporations, 
Bev.  Stat.  1845,  p.  117.  By  section  4  of  **  An  act  for  the  incor- 
poration of  institutions  of  learning,''  approved  January  26,  1849 
(Laws  1849,  p.  84),  the  corporations  formed  thereunder  are  given 
the  like  power  as  by  the  said  section  4  of  the  act  of  1843.  By  an  act 
entitled  **  An  act  to  amend  chapter  25  of  the  Revised  Statutes,  en- 
titled 'Corporations,'"  approved  February  13,  1851  (Laws  1851, 
p.  85),  five  sections  of  the  act  of  1843  re-enacted  in  said  chapter, 
containing  certain  conditions  in  order  to  become  incorporated,  one 
being  that  as  to  one  hundred  and  sixty  acres  of  land,  are  repealed,  and 
the  provision  in  said  section  4  of  the  act  of  1843,  as  to  taking  and 
holding  real  estate,  is  made  to  apply  to  all  the  corporations  formed 
under  such  amendatory  act.  These  statutory  provisions  continued 
I  in  force  down  to  Jnly  1,  1874,  when  the  following,  being  section  1, 
chapter  144,  of  the  Revised  Statutes  of  1874,  page  1090,  went  in  force, 
the  act  being  entitled  **  An  act  to  revise  the  law  in  relation  to  uni- 
versities, colleges,  academies  and  other  institutions  of  learning." 

**  Sec.  1.  That  any  corporation  which  has  been  or  may  be  incor- 
porated under  any  general  law  of  this  State  for  the  purpose  of 
establishing  or  conducting  a  university,  college,  academy  or  other 
institution  of  learning,  in  addition  to  the  powers  granted  by  such 
law,  shall  have  power  to  take,  by  purchase,  gift,  grant,  devise  or 
bequest,  and  to  hold  for  the  use  of  such  corporation,  any  real  or 
personal  property  whatever,  and  to  sell,  convey,  mortgage  or  other- 
wise use  the  same,  as  may  be  considered  most  conducive  to  the 
interests  of  such  institution.  But  such  corporation  shall  have  no 
power  to  divert  any  gift,  grant,  devise  or  bequest  from  the  specific 
purpose  designated  by  the  donor." 

This  was  the  law  of  Illinois  on  September  19,  1874,  when  Mary 
A.  Braley's  will  took  effect  by  her  death.  These  laws  which  have 
been  referred  to  are  not  special  and  pnvate,  but  general  public  laws 
of  the  State.  In  addition,  appellant's  counsel  append  to  their  brief 
a  schedule,  containing  a  list  ot  some  eighty  corporations,  for  edn- 
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catiomU  and  similar  purposes,  created  by  priyate  or  special  laws  of 
this  State,  with  the  statement  of  which  there  is  no  contradiction, 
that  a  reading  of  these  special  charters  will  show  that  in  the  large 
majority  of  cases  the  capacity  was  given  to  the  corporations  to  take 
and  hold  lands,  unlimited  as  to  quantity  or  value. 

It  is  thus  seen  that  the  general  laws  of  Illinois,  before  and  at  the 
time  this  will  took  effect,  were  not  only  not  prohibitory  of  corpora- 
tions for  educational  purposes  holding  land  in  this  State,  but  that 
they  expressly  empowered  such  corporations  to  take  and  hold  real 
estate  by  grant  and  derise,  and  without  limit  in  quantity  and  value. 
There  is  in  the  law  of  this  State  no  discrimination  against  foreign 
corporations,  but  they  are  given  a  hospitable  reception,  and  placed 
upon  an  equal  footing  with  our  own  domestic  corporations.  Sec- 
tion 26  of  chapter  32,  on  Corporations  (Rev.  Stats.  1874,  p.  290), 
being  a  revision  of  the  act  of  April  18,  1872,  provides:  '^Foreign 
corporations,  and  the  officers  and  agents  thereof,  doing  business  in 
this  State,  shall  be  subject  to  all  the  liabilities,  restrictions  and 
duties  that  are  or  may  be  imposed  upon  corporations  of  like  char- 
acter organized  under  the  general  laws  of  this  State,  and  shall  have 
no  other  or  greater  powers.  And  no  foreign  or  domestic  corpora- 
tion established  or  maintained  in  any  way  for  the  pecuniary  profit 
of  its  stockholders  or  members,  shall  purchase  or  hold  real  estate 
in  this  State,  except  as  provided  in  this  act/'  the  provision  of  the 
act  in  that  regard  being,  that  corporations  for  pecuniary  profit  may 
own  so  much  real  estate  as  shall  bo  necessary  for  the  transaction  of 
their  business,  and  that  corporations  not  for  pecuniary  profit  shall 
be  capable  of  taking,  purchasing,  holding  and  disposing  of  real  and 
personal  estate  for  the  purposes  of  their  organization.  By  declar- 
ing that  foreign  coriK>rations  shall  have  no  other  or  greater  powers, 
there  is  a  direct  implication  that  they  shall  have  equal  powers  with 
domestic  corporations  of  like  character.  In  Stevens  v.  Pratt ^  101 
m.  217,  this  court  said:  *'The  manifest  and  only  purpose  (of  this 
section  26)  was  to  produce  uniformity  m  the  powers,  liabilities,  duties 
and  restrictions  of  foreign  and  domestic  corporations  of  like  charac- 
ter, and  bring  them  all  under  the  influence  of  the  same  law." 

As  the  section  reads,  foreign  corporations  'Moing  business  in 
this  State,"  it  is  said  this  corporation  is  not  embraced  therein,  as 
it  is  not  doing  busiiiess  in  this  State.  Receiving  lands  in  this 
State  by  devise,  and  the  assertion  in  the  State  of  ownership  over 
them,  we  regard  a  sufficient  doing  of  business  in  this  State  to  bring 
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appellant  within  the  purriew  of  this  language  of  the  section.  But 
express  permission  for  the  corporation  to  exercise  its  powers  here 
is  not  required,  there  is  implied  permission,  unless  the  contrary  is 
shown.  Thus  in  Gawett  y.  Springs  Co.,  supra,  after  so  stating  the 
rule,  in  effect,  it  was  said:  "  If  the  policy  of  the  State  or  territory 
docs  not  permit  the  business  of  the  foreign  corporation  in  its  limits, 
or  allow  the  corporation  to  acquire  or  hold  real  property,  it  must 
be  expressed  in  some  afflrmative  way,''  etc. 

Some  point  is  made  upon  this  section  that  as  it  makes  foreign 
corporations  subject  to  all  the  restrictions  of  domestic  corporations 
of  like  character,  and  as  the  latter  are  subjected  to  certain  restric- 
tions in  becoming  incorporated  under  the  general  law,  and  with 
respect  to  the  qualifications  of  oflScers,  to  which  foreign  corpora- 
tions are  not  subject,  therefore  the  section  can  only  apply  to  cor- 
porations organized  under  the  general  law  of  this  State.  This 
would  be  making  but  nonsense  of  the  section.  It  speaks  of  foreign 
corporations,  and  means  foreign  corporations.  The  section  takes 
foreign  corporations  as  they  are  found  existing,  without  regard  to 
how  they  came  into  existence  or  to  their  mode  of  organization,  and 
they  are  subjected  only  to  the  restrictions  of  already  oiganized  cor- 
porations in  this  State.  As  respects  the  holding  of  land,  the  exer* 
cise  of  which  power  alone  is  inyolved  in  this  case,  there  are  no 
restrictions  by  our  law  which  are  not  equally  applicable  to  both 
corporations,  domestic  and  foreign. 

It  is  contended  that  CarroU  t.  East  St.  Louis,  67  111.  568;  Stark- 
weather  v.  American  Bible  Society,  72  IlL  50,  and  United  States 
Trust  Co.  V.  Lee,  73  IlL  142,  should  rule  this  case  in  favor  of 
appellees.  The  decision  in  the  Carroll  case  was,  that  a  corporation 
created  in  another  State  for  the  sole  purpose  of  buying  and  selling 
lands,  had  not  power  to  purchase  and  hold  lands  in  this  State, 
because  it  was  against  the  policy  of  our  legislation,  and  there  had 
been  refusal  by  our  legislature  to  charter  such  corporations.  In  the 
Starkweather  case  it  was  held  that  a  corporation  of  New  York 
which  was  prohibited  by  the  law  of  that  State  from  taking  land  by 
devise,  was  therefore  incapable  of  taking  lands  by  devise  in  Illinois. 
This  was  the  main  and  true  ground  of  the  decision,  although  it  was 
said  further  in  the  opinion  that  the  decision  might  also  be  placed 
upon  the  ground  of  that  in  the  Carroll  case.  In  United  States  Trust 
Co.  V.  Lee,  the  refusal  of  the  lower  court  to  appoint  a  foreign  cor- 
poration a  trustee  of  real  estate  was  sustained,  it  being  made  a  point 
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in  the  decision  that  no  such  capacity  of  becoming  a  trustee  of  real 
estate  bad  been  bestowed  upon  any  of  onr  own  corporations. 

In  the  respect  of  what  was  actually  decided  in  those  cases  there 
is  no  conflict  with  the  decision  in  this  case,  but  with  certain  obiier 
dicta  in  the  Carroll  case,  there  is  disagreement.  The  statement 
which  was  made  argumentatively  in  that  case  in  regard  to  corpora- 
tions for  educational  purposes,  that  the  law  of  March  6,  1843, 
which  has  been  referred  to,  expressly  inhibits  such  corporations 
from  severally  holding  more  than  one  hundred  and  sixty  acres  of 
laud,  was  founded  on  a  misconception  of  fact.  Section  1  of  that 
act  does  provide  that  before  persons  shall  associate  themselves 
together  and  become  a  corporation,  they  must  have  land  not 
exceeding  one  hundred  and  sixty  acres,  and  must  build  a  house 
thereon  for  the  purposes  of  education.  This  is  the  only  section  of 
the  act  in  which  there  is  reference  to  one  hundred  and  sixty  acres 
of  land.  But  section  4  of  the  act  gives  to  the  persons,  when  incor- 
porated, unlimited  capacity  to  take  and  hold  land.  There  was  the 
like  misconception  in  the  statement  there  made,  that  this  law  of 
1843  was  revised  in  1849,  when  the  power  to  hold  lands  was 
increased  to  one  thousand  acres.  The  act  in  1849  spoken  of,  is  the 
act  of  January  26,  1849,  hereinbefore  referred  to,  which  is  entitled 
*'  An  act  for  the  incorporation  of  institutions  of  learning,''  and 
which  does  not  appear  to  be  in  any  way  an  amendment  to  the  law 
of  1843  or  to  the  revision  of  1845,  or  a  repeal  thereof,  or  to  be 
inconsistent  therewith,  so  that  they  may  not  stand  together.  The 
later  act  seems  to  provide  for  the  incorporation  of  different  species 
of  educational  institutions,  as  it  contemplates  that  college  and 
university  corporations  may  be  formed  under  it.  Section  4  of  this 
act  of  1849  provides  that  the  corporations  formed  under  the  act 
may  take  real  and  personal  estate  by  grant  and  will,  without  limit 
as  to  the  power.  And  section  7  provides:  "No  corporation  estab- 
lished as  aforesaid  shall  be  allowed  to  hold  more  than  one  thousand 
acres  of  land  at  any  one  time,  unless  the  said  corporation  shall 
have  received  the  same  by  gift,  grant  or  devise,  and  in  such  case 
such  corporation  shall  be  required  to  sell  or  dispose  of  the  same 
within  ten  years  from  the  time  the  title  thereto  is  acquired."  This 
is  all  of  the  act  respecting  one  thousand  acres  of  land.  The  act 
thus  gives  unlimited  power  to  take  by  devise,  and  to  hold  for  ten 
years,  but  restricts  the  power  to  hold  longer  than  that  time  more 
than  one  thousand  acres. 
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It  is  insisted  that  the  Saint  Clara  Female  Academy  is  a  corpora- 
tion for  pecnniarj  profit.  There  is  nothing  whateyer  in  its  charter 
indicative  of  fchis.  The  charter  contains  merely  six  short  sections. 
The  first  creating  the  corporation  for  ^*  educational  purposes/'  with 
power  to  acquire,  hold  and  convey  property,  real  and  personal. 
The  second  fixes  the  number  of  the  members  of  the  board  of  trus- 
tees. The  third  fixes  the  place  of  the  location  of  the  academy. 
The  fourth  limits  the  value  of  the  real  estate  the  corpdration  may 
hold,  to  $500,000.  The  fifth  exempts  the  academy  buildings  and 
the  grounds  on  which  they  stand,  not  exceeding  forty  acres,  from 
taxation.  The  sixth  names  when  the  act  shall  take  effect.  This 
is  all,  not  a  word  as  to  stock,  stockholders,  dividends,  or  sugges- 
tive of  pecuniary  profit  to  anybody.  It  is  said  that  fees  are  charged 
for  tuition.  We  suppose  this  to  be  the  case  with  all  educational 
institutions,  with  hardly  an  exception,  if  any.  What  is  meant  by 
''  pecuniary  profit,''  is  **  for  the  pecuniary  profit  of  its  stockholders 
or  members,"  in  the  words  of  section  26  (Rev.  Stat  1874,  p.  290), 
before  quoted.  Such  is  not  the  purpose  of  this  charter,  but  it  is 
for  educational  purposes,  and  all  the  avails  received  are  applied  to 
the  latter  purposes.  See  McDonald  v.  Ai.  0.  Hospital,  120  Mass. 
431;  8.  c,  21  Am.  Bep.  529,  on  this  point.  The  proof  is,  '^  there 
is  no  pecuniary  profit  to  the  members  of  the  corporation  from  this 
institution.  There  are  no  dividends  declared,  no  money  given  to 
any  member.  The  trustees  themselves  derive  no  personal  profit 
The  corporation  is  not  conducted  for  any  other  purpose  than  edu- 
cational and  charitable  purposes."  The  record  shows  that  the 
value  of  appellant's  property  but  slightly  exceeds  the  incumbrances 
and  debts.  That  educational  corporations  are  not  corporations  for 
pecuniary  profit  is  recognized  by  the  law  of  this  State  in  section  4, 
chapter  144  of  the  Revised  Statutes  of  1874,  page  1090,  which  pro- 
vides that  any  educational  corporation  theretofore  incorporated  un- 
der any  special  law  of  the  State,  may  ^'  become  incorporated  under 
the  provisions  of  *  An  act  concerning  corporations/  approved  April 
18,  1872,  relative  to  corporations  not  for  pecuniary  profit." 

It  is  further  insisted  that  the  charter  of  the  Saint  Clara  Female 
Academy  is  restrictive  in  this,  that  it  confines  the  business  of  the 
corporation  to  Sinsinawa  Mound  in  the  county  of  Grant,  and  the 
counties  of  LaFayette  and  Dane,  all  in  the  State  of  Wisconsin,  and 
because  thus  restrictive,  the  corporation  cannot  hold  real  estate  in 
Illinois.     All  of  restriction  which  there  is  in  this  regard  is,  that 
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the  charter  provides  that  the  academy  shall  be  located  at  Sinsinawa 
Moandy  Grant  county,  Wisconsin,  with. power  to  establish  and 
maintain  a  branch  in  the  county  of  LaFayette,  in  the  State  of  Wis- 
consin, and  an  amendatory  act  gives  the  power  to  establish  and 
maintain  a  branch  in  the  county  of  Dane^  Wiscon/sin.  The  logical 
result  of  the  argument  on  this  head  seems  to  us  to  be  that  the  cor- 
poration can  exercise  no  power  outside  of  the  place  where  the  acad^ 
emy  is  located,  so  that  if  appellant  had  not  seen  fit  to  establish  any 
branch,  then  it  could  not  have  gone  outside  of  Sinsinawa  Mound 
to  procure  materials  and  labor  for  the  erection  of  its  academy 
building,  or  to  purchase  furniture  and  apparatus  for  it  when  erected, 
or  to  employ  teachers  to  teach  therein,  nor  could  they  have  exer- 
cised its  power  to  sue  until  there  had  been  a  court  established  at 
Sinsinawa  Mound.  Any  such  construction  is  ^obviously  to  be  re* 
jected.  And  yet  not  to  admit  it  would  seem  to  leave  without 
foundation  the  position  we  are  now  considering.  It  does  not  fol- 
low that  because  the  location  of  the  academy  is  fixed  at  a  particular 
place,  all  the  powers  of  the  corporation  must  be  exercised  at  that 
place,  and  no  other.  The  corporate  purpose,  that  of  furnishing 
education,  may  be  should  be  carried  on  at  the  place  where  the 
academy  is  established,  but  the  incidental  powers  which  are  neces- 
sary and  proper  for  the  maintaining  of  an  academy  there  may  be 
exercised  elsewhere.  The  receiving  of  gifts  of  money  and  property 
for  the  purpose  of  the  corporation  is  a  means  of  maintaining  the 
academy,  of  carrying  out  the  object  for  which  the  corporation  was 
formed,  and  the  power  given  to  take,  hold  and  convey  property, 
real  and  personal,  for  such  purpose,  may,  we  conceive,  be  exercised 
anywhere,  unaffected  by  the  restriction  as  to  the  academy's  place 
of  location.  That  the  corporation  may  not  exercise  all  of  its  powers 
in  this  State  seems  to  be  no  reason  why  it  may  not  here  exercise 
some  of  them,  why  it  cannot  exercise  the  power  to  take,  hold  and 
dispose  of  land  in  this  State  for  its  purposes  of  education,  although 
the  location  of  its  academy  be  confined  to  a  particular  place  or 
places  in  Wisconsin. 

[Omitting  minor  points.] 

The  decree  will  be  reversed,  and  the  cause  remanded  for  further 
proceedings  in  conformity  with  this  opinion. 

Decree  reversed. 

Maobudkb,  J.,  did  not  concur. 
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(IM  ni.  4U.) 

Aecord  and  tatitfaetian — moneif  andgoodi. 

The  xeoeipii  of  $100  and  a  oow,  in  fall  of  a  judgment  for  $900,  works  a  satiB- 

faction  of  the  Judgment. 


B 


ILL  to  set  aside  a  sheriff's  sale  and  deed.     The  opinion  statea 
the  ease.     The  plaintiff  had  judgment  below. 


Dunn  dk  ConneUy,  and  T.  Stoddard,  Jr.,  for  appellant: 

W.  B.  dk  8.  M.  Zeitch,  for  appellee. 

ShblDon,  J.  There  is  a  dispute  betwen  the  parties  as  to  wliat 
the  terms  of  the  settlement  were  upon  which  the  receipt  in  ques- 
tion was  given.  Mrs.  Burnett  and  her  husband  testify  that  appel- 
lee paid  her  tlOO  and  a  cow  valued  at  $40,  and  that  he  agreed  to 
pay  all  the  costs  and  f  ees,  if  there  were  any,  and  stand  in  her  shoes. 
On  the  other  hand,  appellee  testifies  that  Mrs.  Burnett  said  if  he 
would  give  her  $100  and  the  choice  of  his  cows,  she  would  sign  the 
receipt;  that  nothing  was  said  in  regard  to  his  paying  costs  or  at- 
torney's fees;  that  he  was  to  do  nothing  but  pay  the  $100  and  let 
her  have  the  cow;  that  Mrs.  Burnett  had  before  asked  him  about 
his  cows,  which  he  told  her  were  worth  $40  or  $60  each.  He  said 
afterward  that  the  price  of  the  cows  was  fixed  at  $60.  The  witness 
York  testified  that  he  was  at  Mrs.  Burnett's  house  with  appellee  at 
the  time  the  receipt  was  given;  that  he  was  called  in,  and  appellee 
told  him  that  he  was  to  pay  Mrs.  Burnet  $100  and  choice  of  his 
cows,  and  she  was  to  sign  a  receipt  in  full  for  the  judgment,  and 
she  nodded  her  head  and  said  '^yes ; "  that  that  was  all  that  was 
said  in  his  presence;  that  he  'heard  nothing  said  about  appellee 
paying  any  costs  or  attorney  fees,  or  standing  in  her  shoes;  that 
after  this  was  said,  Mrs.  Burnett  sat  down  to  sign  the  receipt,  and 
soon  after  he  got  up  and  went  out.  Julia  A.  Gilbert  and  James  B. 
Handley,  daughter  and  son  of  appellee,  testified  that  they  were  at 
their  father's  house  when  Mr.  and  Mrs.  Burnett  came  for  the  cow; 
that  Mrs.  Burnett  then  said  she  had  signed  a  full  receipt  for  the 
judgment;  that  she  had  received  the  money,  not  saying  howmuoh^ 
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and  was  to  have  choice  of  appellee's  cows,  and  Mrs.  Gilbert  went 
with  her  to  pick  ont  the  cow.  Mrs.  Gilbert  stated  farther  that 
Mrs.  Burnett  said  she  had  paid  her  lawyer  $25;  that  it  was  all  set- 
tled now,  she  had  got  her  money  and  it  was  all  settled.  The  un- 
contradicted testimony  of  two  other  disinterested  witnesses  was^ 
that  the  value  of  the  cow  Mrs.  Burnett  got  was  $50,  one  of  them 
saying  he  had  tried  to  buy  the  cow  of  appellee;  that  he  asked  wit- 
ness $75,  and  witness  ofFered  $50  for  her.  Appellant  testified  a  fee 
of  $50  was  due  to  him  from  Mrs.  Burnett,  and  $4.50  for  costs  paid. 

It  thus  appears  there  was  direct  contradiction  between  the  parties 
themselves  as  to  whether  or  not  ^the  $100  and  cow  were  taken  in 
full  satisfaction  of  the  judgment.  The  receipt  itself  says  that  it 
was  in  full  of  the  judgment.  This  was  the  writing  which  was 
given  and  taken  as  the  evidence  that  the  judgment  had  been  paid, 
and  it  is  only  to  be  overcome  by  a  clear  preponderance  of  evidence. 
Winchester  v.  Ghrosvenor,  44  111.  426.  From  an  examination  of 
the  whole  evidence,  we  are  unable  to  say  the  court  was  not  justified 
in  finding  that  the  $100  and  cow  were  given  and  accepted  in  satis* 
faction  of  the  judgment. 

But  even  if  this  were  so,  it  is  contended  it  would  not  be  a  dis- 
charge of  the  judgment,  inasmuch  as  the  $100  and  the  value  of  the 
cow  were  of  a  less  amount  than  the  judgment,  and  authorities  are 
cited  upon  the  point  that  the  payment  of  a  less  sum  of  money  can- 
not bo  pleaded  in  satisfaction  of  a  larger  sum.  The  doctrine  of 
these  authorities  is  confined  to  the  case  of  the  payment  of,  or 
agreement  to  pay,  a  less  sum  of  money  merely,  and  does  not  apply 
to  the  case  of  the  payment  of  a  less  sum  of  money  and  some  other 
thing.  The  law  in  this  respect  is  laid  down  in  PenneVs  case,  3 
Coke,  238,  as  follows:  ''And  it  was  resolved  by  the  whole  court 
that  payment  of  a  lesser  sum  on  the  day,  in  satisfaction  of  a  greater, 
cannot  be  any  satisfaction  for  the  whole,  because  it  appears  to  the 
judges  that  by  no  possibility  a  lesser  sum  can  be  a  satisfaction  to 
the  plaintiff  for  a  greater  sum;  but  the  gift  of  a  horse,  hawk,  or 
robe,  etc.,  might  be  more  beneficial  to  the  plaintiff  than  the  money 
in  respect  of  some  circumstances,  or  otherwise  the  plaintiff  would 
not  have  accepted  it  in  satisfaction.  And  see  1  Smith's  Lead.  Gas. 
555,  in  Hare  ft  Wallace's  note  to  Cumber  v.  Wane. 

We  can  have  no  doubt  under  the  circumstances  here,  and  so  far 
as  concerns  the  present  case,  that  the  receipt  in  evidence  should  be 
held  to  be  a  satisfaction  of  the  judgment.  It  was  given  as  such, 
VoT.  TVT  — 99 
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accepted  as  such,  and  immediately  deliTered  by  appellee  to  the 
clerk  of  the  court,  and  by  him  pasted  in  the  judgment  docket 
showing  the  reliance  of  appellee  upon  the  receipt  as  a  satisfaction 
of  the  judgment.  He  was  entitled  to  make  such  reliance,  and  to 
repose  upon  it  and  say  the  judgment  was  satisfied,  until  he  had 
been  distinctly  notified  of  an  intention  not  to  stand  to  receipt,  and 
to  enforce  collection  of  the  judgment,  so  that  he  might  haye  gov- 
erned his  action  accordingly.  After  such  a  notice  he  would  hare 
been  upon  his  guard  against  the  judgment,  and  might  not  have 
been  exposed  to  the  peril  which  he  suffered  in  this  case,  of  having 
without  knowledge  on  his  part  $2,400  worth  of  his  property  sacri- 
ficed for  the  payment  of  less  than  tlOO. 
The  decree  will  be  aflbmed.  Decree  affirmed. 


Jo^Ba  y.    BOBBBTSOK. 

(lis  ni.  648.) 

MinsM  —  duiif  of  tipper  proprietor  OB  to  water. 

Where  an  upper  and  adjacent  owner  of  a  coal  mine  built  a  dam  to  confine  the 
aconmalatlng  water  in  his  mine,  and  it  gave  way  and  flooded  a  lower  mine, 
the  former  is  not  liable  without  proof  of  negligence  in  the  erection  or  can 
of  the  dam,  or  that  the  dun  coUected  water  which  without  it  would  have 
flowed  elsewhere. 

ACTION  for  injury  to  a  mine.  The  opinion  states  the  case.  The 
defendant  had  judgment  below. 

Baker  A  Baker  and  John  F.  McCHnnis,  for  plaintiff  in  error. 

Geo,  F.  McNulty  and  Wise  d  Davis,  for  defendant  in  error. 

MuLKET,  G.  J  On  the  15th  day  of  June,  1881,  the  plaintifls  in 
error  brought  an  action  on  the  case,  in  the  Madison  Circuit  Court, 
against  the  defendant  in  error,  for  an  alleged  injury  to  certain  coal 
mines  belonging  to  the  plaintiffs.  There  was  a  trial  before  the 
court  and  a  jury,  upon  issues  of  fact,  resulting  in  a  yerdict  and 
judgment  for  the  defendant,  which  was  subsequently  aflSrmed  by 
the  Appellate  Court  for  the  Fourth  District.  Counsel  for  plam- 
tiffs  make  no  complaint  in  the  argument  filed,  of  the  rulings  of  the 
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Circuit  Court  upon  qaestions  ot  eyidence,  bnt  ask  a  reyersal  solely 
on  the  ground  the  jury  were  not  properly  instructed  on  the  trial, 
as  to  the  law  of  the  case. 

The  record  discloses  substantially  the  following  state  of  facts: 
The  plaintiffs  and  defendant,  before  and  at  the  time  of  the  alleged 
injury,  were  engaged  in  mining  coal  from  their  respective  lands, 
which  lie  contiguous  to  each  other,  and  their  several  parcels  con- 
stituted a  part  of  a  large  body  of  coal  lands  lying  near  North  Alton, 
belonging  to  various  coal  operators,  and  known  as  the  "coal 
branch/'  The  lot  of  land  belonging  to  the  plaintiffs  contains 
twenty  acres,  and  lies  in  the  extreme  north-east  comer  of  the  coal 
branch,  and  is  bounded  on  the  south  by  the  defendant's  land.  The 
tract  of  the  defendant  contains  seventy-eight  and  one-half  acres, 
and  in  part  lies  immediately  south  of  the  plaintiffs'  tract,  but  being 
much  wider  than  theirs,  it  extends  considerably  farther  west  The 
coal  branch  mines  all ''  dip  "  from  the  south-west  to  the  north-east, 
8Q  that  upon  the  removal  of  the  coal  from  any  of  them,  the  water 
accumulating  therein  would,  if  unobstructed,  naturally  flow  into 
the  plaintiffs'  mines.  Prior  to  the  injury  complained  of,  the  plain- 
tiffs had  sunk  two  shafts  on  their  land,  one  about  the  center,  and 
the  other  near  the  dividing  line  between  them  and  the  defendant. 
The  two  mines  of  the  plaintiffs  were,  as  seems  to  have  been  the 
custom,  connected,  so  as  to  afford  a  passage  from  one  mine  to  the 
other.  Most  of  the  coal  properly  belonging  to  the  south  mine  had 
been  removed  before  the  present  controversy  arose.  In  drifting 
south,  the  plaintiffs,  presumably  by  mistake,  had  crossed  the  line 
between  them  and  the  defendant  at  the  north-east  comer  of  the 
land  of  the  latter,  and  had  removed  the  coal  for  a  distance  of  some 
ninety-five  feet,  by  means  of  which  mine  No.  1  of  plaintiffs  and 
No.  7  of  the  defendant  were  connected.  Mine  No.  7  was  also  con- 
nected with  another  mine  of  the  defendant,  a  short  distance  in  a 
south-west  direction  from  the  latter,  known  as  mine  No.  6.  Those 
two  mines  were  originally  dry,  and  were  both  worked  at  the  same 
time.  In  drifting  west  in  No.  6,  the  defendant  broke  into  No. 
5,  an  old  abandoned  mine  of  his.  West  and  north-west  of  No.  5  is 
an  extensive  area  of  territory,  consisting  of  old  abandoned  mines 
belonging  to  various  parties,  all  of  which  in  process  of  mining  had 
become  connected,  so  that  the  water  in  most  of  them,  which  had 
been  accumulating  for  years,  was  constantly  pressmg  down  and 
forcing  its  way  toward  the  mines  of  the  plaintiffs  and  the  defend* 
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ant;  yet  its  progress  was  arrested  at  mine  No.  5  of  the  defendant, 
so  long  as  that  remained  unconnected  with  the  mines  below  it 
When  however  No.  5  became  connected  with  No.  6,  as  heretofore 
stated,  the  water  at  once  commenced  making  its  way  through  No.  5 
into  No.  6,  and  so  continued  until  about  a  year  afterward,  when 
the  defendant  found  himself  unable  to  control  the  water  which  was 
rapidly  forcing  its  way  into  No.  6. 

The  usual  method  which  prevailed  at  the  coal  branch  of  getting 
rid  of  water  in  the  mines,  was  to  collect  it  in  a  sump  or  basin  ezca- 
yatcd  near  the  mouth  of  the  pit,  and  hoist'  it  to  the  top  of  the  shaft 
in  barrels.  When  however  the  accumulations  became  so  great  that 
the  water  could  not  be  disposed  of  in  that  way,  except  at  a  cost  that 
would  not  pay  to  take  out  the  coal,  it  was  the  custom  or  usage,  under 
such  circumstances,  for  the  owner  of  the  mine  to  protect  hiniself 
f  roin  the  aggressions  of  the  water  as  best  he  could,  by  the  erection  of 
a  dam  or  other  like  means.  Thus,  Walton  Butledge,  a  surveyor  and 
mining  engineer,  and  one  of  plaintiffs'  own  witnesses,  testifies:  '^It 
is  customary  to  make  a  dam  whenever  necessary.  The  rule  all  work 
by,  is  for  each  person  to  protect  his  own  mine  against  water.''  The 
defendant  being  no  longer  able  to  control  the  water  in  No.  6,  as  above 
stated,  was  forced  to  abandon  it.  But  with  a  view  of  preventing  the 
water,  which  he  could  no  longer  control,  from  forcing  its  way  into 
No.  7,  and  driving  him  out  of  that  also,  he  determined  to  build  a 
strong  dam  between  No.  6  and  No.  7,  so  as  to  confine  the  water  in 
No.  6,  which  he  accordingly  did,  and  thereupon  abandoned  No.  6 
altogether.  Had  this  not  been  done,  it  is  clear  the  water  would  have 
not  only  destroyed  the  defendant's  remaining  mine.  No.  7,  but  would 
have  passed  on  through  that  into  the  plaintiffs',  and  thus  have  de- 
stroyed all  of  them  long  before'  the  alleged  injury  occurred,  unless 
the  plaintiffs'  had  adopted  similar  measures  for  their  own  protection, 
by  building  a  like  dam  between  their  own  mines.  Some  four  years 
alter  the  building  of  the  dam  by  the  defendant,  during  which  time  it 
protected,  as  we  have  just  seen,  the  plaintiffs'  and  defendant's  mines 
alike,  it  finally,  by  reason  of  the  constantly  increasing  pressure, 
gave  way,  when  the  long  pent  up  waters  poured  down  through 
mine  No.  7  of  the  defendant,  into  the  mines  of  the  plaintiffs,  over- 
flowing and  submerging  them  in  water.  The  plaintiffs  in  the 
])resent  action  seek  to  recover  from  the  defendant  damages  alleged 
to  have  resulted  from  the  breaking  of  the  dam,  and  the  consequent 
flooding  of  their  mines. 
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It  farther  appears  that  some  two  years  before  the  breaking  of  the 
dam.  to*wir,  on  the  25th  of  March,  1874,  the  defendant  leased  his 
entire  mines  for  a  i>eriod  of  ten  years,  commencing  on  that  day 
and  ending  on  the  25th  of  March,  1884,  to  Thomas  Hamilton  and 
Thomas  Cunningham,  who  at  once  took  possession  and  control  of 
the  mines  under  their  lease,  and  so  continued  in  possession  and 
control  of  the  same  up  to  the  time  of  the  breaking  of  the  dam. 
That  the  dam,  when  built,  was  sufficiently  strong  and  properly 
constructed,  is  not  only  settled  by  the  finding  of  the  Appellate 
Court,  but  is  conclusively  shown  by  the  fact  that  it  effectually 
withstood  the  constantly  increasing  pressure  of  the  accumulating 
waters  for  some  two  years  after  the  leasing  of  the  mines,  making 
about  four  3'cars  altogether  from  the  time  it  was  built. 

Under  this  state  of  facts  the  plaintiffs  asked  the  court  to  give 
the  jury  the  following  instruction,  which  the  court  refused  to  do, 
and  the  plaintiffs  excepted: 

''If  the  jury  believe,  from  the  evidence,  that  there  was  a  dam 
erected  in  one  of  the  main  leads  or  ways  of  the  coal  mine  of  the 
defendant,  either  by  the  defendant,  or  his  lessee,  by  and  with  his 
knowledge  and  consent,  and  that  by  reason  of  such  dam  being 
erected  the  natural  and  ordinary  flow  of  the  water  percolating  and 
flowing  through  said  mine  was  checked,  and  thereby  accumulated 
in  the  mine  of  said  defendant  in  a  large  and  unusual  quantity  back 
of  and  behind  said  dam,  whereby  said  dam  broke  and  gave  away, 
and  precipitated  with  an  irresistible  force  a  large  and  unusual 
quantity  of  water  in  and  upon  the  mine  of  the  plaintiffs,  and 
drowned  out  and  destroyed  the  same,  then  the  jury  must  find  for 
the  plaintiffs.'^ 

We  agree  with  counsel  for  plaintiff  in  error  that  this  instruction 
fairly  presents  the  legal  theory  upon  which  tiie  plaintiffs  must  re- 
cover, if  they  can  recover  at  all.  On  the  other  hand,  if  the  in- 
struction cannot  be  sustained  on  legal  principles,  tlie  judgment  is 
proper  and  should  not  be  disturbed,  even  conceding  some  of  the 
instructions  for  the  defendant  in  error  are  not  technically  accurate. 

It  was  contended  by  the  plaintiffs  on  the  trial  below  that  the 
defendant  was  guilty  of  negligence  in  operating  his  mines  in  such 
a  manner  as  to  connect  them  with  the  old  abandoned  mines  lying 
west  and  north-west  of  his  own,  by  means  of  which,  as  we  have 
aeen,  the  amount  of  water  flowing  into  mine  No.  6  was  so  increased 
as  to  become  uncontrollable  by  the  ordinary  method  of  collecting  it 
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in  a  sump  and  hoisting  it  in  barrels  to  the  top  of  the  shaft.  It 
was  also  contended  that  notwithstanding  this  increase  of  wat^, 
the  defendant,  by  the  exercise  of  reasonable  care  and  diligence, 
might  haye  hoisted  it  to  the  top  of  th»  mino  in  the  manner  stated, 
and  that  hence  there  was  no  necessity  for  building  the  dam.  It 
was  farther  contended  that  the  dam  was  not  made  saflSciently 
strong  at  the  outset,  and  that  there  was  also  negligence  in  not  keep* 
ing  it  in  repair.  There  was,  moreover,  a  sharp  conflict  in  the  eyi^ 
dence  as  to  what  was  the  custom,  or  usage  at  the  mines  respecting 
these  matters,  and  also  as  to  whether  the  defendant  had  conformed 
to  such  usage  or  custom.  The  refused  instruction  however  ignores 
all  these  issues  of  fact  which  were  submitted  to  the  jury,  and  de* 
Clares,  as  matter  of  law,  that  in  order  to  entitle  the  plaintiffs  to 
recover  it  is  only  necessary  for  them  to  show  the  building  of  the 
dam  by  the  defendant,  the  accumulation  of  water  behind  it,  and 
its  subsequently  giving  away  and  flooding  the  plaintiffs'  mines. 
If  such  be  the  law,  much  labor  and  time  might  have  been  saved  by 
excluding  all  evidence  offered  on  those  issues,  with  the  exception 
just  stated. 

We  are  clearly  of  opinion  the  instruction  in  question  was  prop- 
erly refused.  The  reasons  which  lead  to  this  conclusion  may  be 
stated  very  briefly. 

The  case  in  hand,  modified  somewhat  by  special  circumstances^ 
is  in  most  of  its  essential  features  like  many  others  to  be  found  in 
the  books.  It  is  a  controversy  between  owners  of  adjacent  mines, 
where,  as  is  usually  the  case,  the  mine  of  the  defendant  is  upon  a 
higher  plane  than  that  of  the  plaintiffs,  and  the  complaint  is,  that 
waters  improperly  pent  up  in  the  defendant's  mine  have  escaped 
and  flooded  that  of  the  plaintiffs.  The  question  then  arises,  what 
are  the  mutual  rights  and  duties  of  the  owners  of  adjacent  mines 
thus  situated?  The  answer  to  this  question  will  present  the  gen- 
eral view  which  we  entertain  of  the  law  as  applicable  to  this  case, 
and  the  one  which  we  think  is  fully  sustained  by  the  authorities. 
We  understand  that  each  owner  of  mines  thus  situated  has  the 
right  to  take  out  all  the  coal  withm  the  limits  of  his  own  bounda- 
ries, that  is,  each  may  work  to  the  dividing  line  m  every  direction, 
but  of  course  cannot  cross  it  without  becoming  a  trespasser.  While 
this  is  so,  common  prudence  and  self-interest  would  say  the  owner 
of  the  lower  mine,  when  danger  from  water  is  apprehended,  as  is 
generally  the  case,  should  not  work  up  to  the  dividing  line  between 
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bimself  and  the  upper  owner,  but  should  leave  a  wall  of  coal  within 
his  own  boundaries  of  sufBcient  width  and  strength  to  protect  him 
from  the  encroachments  of  the  water  from  the  upper  mine,  which, 
if  unobstructed,  would  necessarily  flow  into  his  own.  Where  there 
is  a  mining  district  consisting  of  numerous  connecting  mines,  and 
those  at  the  upper  part  of  the  dip,  or  on  the  higher  level,  have 
been  mined  and  abandoned,  it  is  clear  the  waters  gathering  and 
percolating  through  them  will,  by  force  of  the  law  of  gravitation, 
be  thrown  in  a  body  upon  the  first  mine  below  which  is  being 
worked,  in  which  case,  if  the  owner  is  not  able  to  protect  himself 
from  the  water  thus  concentrated,  by  the  ordinary  methods  of 
pumping  or  hoisting  it  to  the  top  of  the  shaft  in  barrels,  it  is  mani- 
fest he  must  either  abandon  the  mine  altogether,  or  resort  to  some 
other  more  efficacious  means  to  prevent  a  loss  of  his  property.  Such 
is  exactly  the  case  here. 

The  question  then  arises,  what  duties  does  the  owner  of  the  mine, 
having  this  increased  burden  and  peril  cast  upon  it,  owe  to  the 
proprietor  of  the  one  immediate  below  him,  where  such  proprietor 
has  failed  to  take  any  precautionary  steps  for  his  own  protection, 
as  was  the  case  here.  If  the  upper  proprietor  is  unable  to  profita- 
bly work  his  mine  without  building  a  dam  across  the  way  leading 
into  it  from  above,  may  he  do  so?  or  must  he  abandon  his  own 
mine  altogether  rather  than  incur  the  risk  of  the  dam  ultimately 
giving  way  and  precipitating  the  water  thus  accumulated  in  undue 
quantities  upon  himself  and  the  owner  below,  before  the  latter  has 
been  able  to  take  out  all  of  his  coal?  Under  the  circumstances 
stated,  we  do  not  understand  the  law  requires  the  owner  of  the  up- 
per mine  to  so  abandon  his  property  in  order  to  avoid  such  a  con- 
tingency as  that  suggested.  On  the  contrary,  we  are  of  opinion 
he  has  the  right  to  build  the  dam,  and  if  in  doing  so  he  exercises 
ordinary  care  and  skill,  he  will  not  be  held  liable  for  the  conse- 
quences should  it  subsequently  give  way  without  his  fault.  While 
it  is  customary  for  the  owners  of  mines  to  keep  them  as  free  from 
water  as  practicable,  yet  they  are  not  bound  by  law  to  do  so.  The 
only  obligation  resting  upon  them  in  such  respect  is  that  of  self- 
interest.  The  upper  owner  may  abandon  his  own  mine  whenever 
he  pleases,  notwithstanding  his  doing  so  may  largely  increase  the 
flow  of  water  into  the  mine  below,  and  thereby  greatly  enhance  the 
labor  and  expense  of  the  owner  in  operating  it.  So  the  owner  of  a 
mine,  for  the  purpose  of  protecting  himself  from  the  encroachments 
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of  water,  which  is  regarded  as  the  ''  common  enemy  "  of  mines  and 
mining  interests,  may  erect  a  dam  or  any  other  structure  on  his 
own  premises,  if  necessary  for  such  purpose,  subject  to  the  limita- 
tion that  such  dam  or  other  structure  does  not  have  the  effect  to 
•collect  water  from  adjacent  territory,  and  eyeutually  oast  it  upon  a 
lower  mine,  which  but  for  such  dam  or  other  structure  would  not 
have  reached  it 

There  is  another  consideration,  which  in  our  judgment  forbids 
a  recoTery  in  this  case.  Two  years  before  the  breaking  of  the  dam, 
as  has  already  been  seen,  the  defendant  leased  the  mines  to  others, 
who  took  immediate  possession  of  the  same,  and  continued  in  pos- 
session up  to  the  time  the  dam  gave  way,  and  there  is  not  the 
slightest  ground  for  the  claim  that  the  defendant  is  liable  for  the 
consequences  of  the  dam's  ultimate  failure,  unless  the  position  as- 
sumed by  the  refused  instruction  can  be  maintained,  namely,  that 
its  constmctiou  at  the  outset  was  pw  se  a  nuisance,  which  we  are 
satisfied,  as  already  indicated,  is  not  the  law.  We  hold  the  buOd- 
ing  of  the  dam  was  a  lawful  act,  clearly  justified  by  the  circum* 
stances  under  which  it  was  built  When  built  it  fully  answered 
the  purpose  for  which  it  was  constructed,  and  so  continued  long 
after  the  defendant  had  leased  the  mines.  It  successfully  resisted 
the  constantly  increasing  pressure  resulting  from  the  daily  accu- 
mulation of  the  water  for  about  four  years,  protecting  the  mines  of 
the  plaintiffs  and  defendant  alike.  The  general  view  here  taken  is 
fully  sustained  by  the  following  authorities:  Gould  Waters,  294; 
Bainbridge  Mines  (1st  Am.  ed.  from  3d  Gould's  ed.)394;  Adan  y. 
Slundell,  12  M.  ft  W.  324;  Smith  t.  Kenrick,  7  0.  B.  515;  Baird 
T.  Williamson,  15  0.  B.  375;  Evwrett  y.  Hydraulic  Flume  and 
Tunna  Oo.f  23  Oal.  225;  Lead.  Oases  on  Mines  and  Mining,  629. 

The  judgment  will  be  afl^med. 

Judgment  affirmed. 
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aieui.  587.) 

BUetUm — registration  —  eanstituHanaUiif, 

A  statate  relating  to  elections  required  registration  as  a  pre-reqnisite  to  tbe 
right  of  voting,  constituted  a  board  of  registry  as  judges  to  decide  on  quali- 
fications, and  directed  that  the  registry  should  be  closed  three  weeks  before 
elections.     Held,  valid.* 


Q 


no  WABBANTO.     The  opinion  stafces  the  points. 


H.  B.  Hurdy  Owrgt  ScovilU  and  Adolph  Moses,  for  appellantB. 

Rosenthal  A  Peneey  James  W.  Beach,  Henry  0.  McDaid,  James 
H.  Miller,  W.  O.  Ooudy,  and  J.  2>.  Adair,  for  appellees. 

Magruder,  J.  The  question  presented  by  this  record  is  the 
oonstitntionality  of  an  act  of  the  legislature  of  this  State,  commonly 
known  as  the  **  Election  law,"  approved  June  19,  1885,  in  force 
July  1,  1885,  and  entitled  **  An  act  regulating  the  holding  of  elec- 
tions, and  declaring  the  result  thereof  in  cities,  villages  and  incor- 
porated towns  in  this  State."  The  law  may  be  found  in  chapter 
46  of  the  Bevised  Statutes  of  1885,  at  page  550.  An  .extended 
statement  of  its  provisions  here  is  unnecessary. 

f  Omitting  other  points.] 

The  next  objection  to  the  constitutionality  of  the  law  has  refer- 
ence to  the  proTisions,  therein  made,  for  the  registration  of  Toters. 
It  is  claimed,  that  the  regulations  upon  this  subject  are  so  onerous 
and  unreasonable,  as  seriously  to  impede,  if  not  actually  to  prevent 
the  exercise  by  the  voter  of  his  constitutional  right  of  suffrage. 

The  weight  of  authority  in  this  country  is  in  favor  of  the  power 
of  the  legislature  to  enact  registry  laws.  Such  power  exists,  as 
well  where  the  Constitution  is  silent  upon  the  subject,  as  where  it 
expressly  enjqins  the  passage  of  such  an  enactment.  Gooley 
Const.  Lim.  601;  Capen  v.  Foster,  12  Pick.  4S5;  s.  c,  23  Am. 
Dec.  632.  In  Illinois,  the  Constitution  of  1848  made  no  provision 
for  any  action  of  the  legislature,  in  reference  to  the  registration  of 
electors.     While  however  that  instrument  was  in  force,  and  in  the 

•  See  54  Am.  Rep.  83*3. 
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year  1865,  tho  legislature  passed  ''An  act  for  the  registry  of  elec* 
tors  and  to  prevent  fraudulent  Toting.''  Pub.  Laws,  1865,  p.  54. 
An  examination  of  this  act  of  1865  will  show,  that  many  of  its  pro- 
visions  are  similar  to  those  of  the  act,  now  under  review.  It  is  ob- 
jected to  the  present  law,  that  it  requires  the  officer  to  be  '' con- 
vinced" of  a  voter's  qualifications.  The  old  law  required  the 
officer  to  be  '^  satisfied."  It  is  objected  to  the  present  law,  that  it 
provides  for  action,  where  the  officer  ''  suspects  "  a  want  of  quali- 
fication. The  old  law  required  the  administration  to  a  chaUenged 
applicant  for  registration,  of  the  same  oath,  which  under  the  elec- 
tion law,  then  in  force,  was  administered  to  a  challenged  voter,  if 
**  either  of  the  judges  should  suspect  that  such  person  was  not  a 
qualified  voter."  Oross'  Stat  1871,  p.  246.  It  is  objected  to  the 
present  law,  that  it  requires  the  ^'  supporting  "  affidavit  to  be  on 
'* knowledge,"  instead  of  "on  belief."  The  old  law  required  the 
non-registered  voter  to  prove  his  residence  by  the  oath  of  a  house- 
holder, who  should  "  know  such  person  to  be  an  inhabitant  of  the 
district,"  etc. 

The  act  of  1865  was  decided  to  be  valid,  under  the  Constitution 
of  1848,  in  the  case  of  Byler  v.  Asher,  47  111.  101.  It  was  there 
iheld,  that  the  judges  of  election  properly  refused  to  allow  a  party 
to  vote,  whose  name  was  not  on  the  register,  and  who  did  not  offer 
to  prove,  by  the  oath  of  a  "householder  and  registered  voter,"  who 
knew  him  to  be  such,  that  he  was  an  inhabitant  of  the  district. 
In  that  case  the  late  Justice  Walker  said:  "  There  can  be  no  ques- 
tion that  the  legislature  may  provide  all  reasonable  safeguards  to 
preserve  the  ballot-box  from  fraud,  and  to  maintain  the  purity  of 
our  elections.  As  the  wisdom  of  our  lawis,  the  fair  and  impartial 
administration  of  justice,  depends  upon  the  officers  chosen  by  the 
people,  and  even  the  perpetuity  of  our  present  form  of  government 
can  only  be  maintained  by  preserving  our  elections  free  from  fraud 
and  corruption,  all  reasonable  requirements  for  the  purpose,  not 
calculated  to  abridge  the  elective  franchise,  are  within  the  scope  of 
legislative  power."  It  was  also  held,  in  that  case,  that  the  fact  that 
the  judges  were  acquainted  with  the  party  not  allowed  to  vote,  and 
knew  that  he  resided  in  the  precinct,  and  had  previously  been  in  the 
habit  of  voting  there,  did  not  authorize  them  to  dispense  with 
♦the  proof  required  by  the  statute. 

The  Registry  act  ot  1865  was  in  force,  and  the  decision  in  Byhr 
V.  Asfier,  holding  that  act  to  be  valid  under  the  Constitution  of 
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ISiSy  had  been  rendered,  when  the  present  Constitution  was,  adop- 
ted in  1870.  The  latter  instrument  provided  (section  1  of  Sched- 
ule), ''that  all  laws  in  force  at  the  adoption  of  this  Constitution, 
not  inconsistent  therewith  *  *  *  shall  continue  to  be  as  valid, 
as  if  this  Constitution  had  not  been  adopted."  Nothing  can  be 
pointed  out  in  the  act  of  1865,  which  is  inconsistent  with  the  Con- 
stitution of  1870.  The  act  therefore  continued  to  be  as  valid  under 
the  Constitution  of  1870  as  it  had  been  under  the  Constitution  of 
1848.  It  follows  that  the  present  Constitution,  adopted  in  1870, 
by  continuing  the  validity  of  the  Registry  law  of  1865,  impliedly 
recognizes  the  power  of  the  legislature  to  enact  statutes  for  the 
registration  of  voters. 

But  even  if  the  recognition,  here  indicated,  cannot  be  fairly  im-^ 
plied,  the  power  exists  independently  of  any  such  implication.  First, 
the  legislature  possesses  all  the  law-making  power  of  the  State, 
which  the  Constitution  does  not  expressly  or  impliedly  prohibit  it 
from  exercising.  There  is  no  prohibition,  either  express  or  implied 
in  our  present  Constitution  against  the  passage  by  the  legislature 
of  registry  laws.  Second,  by  prescribing  certain  qualifications  for 
voters,  the  Constitution  necessarily  intended  that  the  legislature 
should  provide  some  mode  of  ascertaining  and  determining  the  ex- 
istence of  those  qualifications.  A  registry  law  is  merely  a  mode  of 
ascertaining  and  determining  whether  or  not  a  man  possesses  the 
necessary  qualifications  of  a  voter. 

The  Constitution  says  (art.  7,  §  1):  "Every  person  having  re- 
sided in  this  State  one  year,  in  the  county  ninety  days,  and  in 
the  election  district  thirty  days  next  preceding  any  election  therein, 
*  *  *  who  shall  be  a  male  citizen  of  the  United  States  above 
the  age  of  twenty-one  years,  shall  be  entitled  to  vote  at  such  elec- 
tion.'' There  must  be  some  tribunal  to  decide,  whether  or  not  a 
person  is  a  citizen  of  the  United  States  over  twenty-one  years  of 
age,  and  has  resided  in  the  State  one  year,  in  the  county  ninety 
days  and  in  the  district  thirty  days.  There  must  be  some  fixed 
rules  and  regulations,  by  which  such  tribunal  is  to  be  guided,  in 
determining  this  fact  of  citizenship  and  these  periods  of  residence. 
There  must  be  a  ststute,  which  shall  designate  the  tribunal  and 
prescribe  the  rules  and  regulations.  The  passage  of  such  a  statute 
is  the  legitimate  province  of  the  legislature  alone.  It  being  conceded 
then,  that  the  power  to  enact  a  law  for  the  registration  of 
voters  IS  vested  in  the  legislature,  the  only  question  for  this  couril 
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to  determine  is,  whether  the  particalar  enactment,  now  under  con- 
sideration, is  such  an  arbitrary  and  unreasonable  exercise  of  the 
power  in  question,  as  to  amount  to  a  violation  of  section  1,  of  article 
7,  of  the  Constitution,  above  quoted.  Without  commenting  upon  all 
the  objections  made  })y  counsel  for  appellant,  it  is  sufficient  to  say, 
that  the  requirements  in  reganl  to  registration,  which  are  chiefly 
objected  to  are,  first,  those  which  concern  the  mode  of  ascertaining 
who  is  entitled  to  be  registered;  and  second,  those  which  have 
reference  to  the  time  or  times  at  which  registration  must  take 
place. 

In  order  to  determine  who  are  qualified  to  vote,  the  law  consti- 
tutes the  judges  of  election  in  each  precinct  a  ''board  of  registry," 
and  provides  for  an  appeal  from  the  board  of  registry  to  the  board 
of  election  commissioners,  and  from  the  latter  board  to  the  county 
court.  It  limits  the  number  of  voters  in  each  precinct  to  three 
hundred,  ''as  nearly  as  practicable."  The  board  of  registry  must 
sit  two  full  days,  from  eight  o'clock  in  the  morning  to  nine  o'clock 
in  the  evening  of  each  day,  to  hear  applications  for  registration. 
Application  to  be  put  on  the  registry  list  must  be  made  in  person. 
Applicants  are  examined  under  oath,  touching  their  qualifications. 
Where  applicants  are  challeged,  or  objected  to  in  writing  or  sus- 
pected oi  not  being  qualified  after  their  registry,  provision  is  made 
for  further  proofs.  The  two  clerks  of  election  in  each  precinct  are 
required  to  act  as  canvassers  and  canvass  the  precinct,  in  order  to 
yerify  the  statements  of  registered  parties,  as  to  their  places  of  resi- 
dence. Copies  of  the  registry  lists  must  be  hung  up  at  the  places 
of  registration,  so  that  they  can  be  subject  to  public  inspection. 
No  name  can  be  erased  from  the  registry  without  notice  to  the 
party  concerned,  and  where  any  person  is  denied  registry,  or  the 
name  of  any  person  is  erased  after  registry,  the  right  of  appeal  is 
secured  as  above  stated.  Further  specification  is  unnecessary.  We 
see  nothing  in  any  of  these  provisions,  which  is  sufficiently  unrea- 
jsonable  to  justify  us  in  holding  the  act  invalid.  What  evidence 
shall  be  required  to  establish  a  voter's  qualification,  and  how  that 
•evidence  shall  be  presented  to  the  body  acting  upon  it,  is  a  matter 
of  discretion  with  the  legislature.  This  act  demands  more  proof 
than  the  act  of  1865  demanded,  but  it  is  not,  for  that  reason,  un- 
constitutional. There  is  no  more  invasion  of  the  sanctity  of  home, 
in  permitting  an  election  canvasser  to  stop  at  a  house  and  inquire 
as  to  the  names  of  the  occupants,  than  there  is  in  allowing  an 
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assessor  to  stop  at  the  same  house,  for  the  purpose  of  making 
inquiries  as  to  the  value  of  personal  property.  Inasmuch  as  the 
Constitution  directs,  that  ''  the  general  assembly  shall  pass  laws- 
excluding  from  the  right  of  suffrage  persons  convicted  of  infa- 
mous crimes''  (art.  7,  §  7,)  it  can  be  no  invasion  of  private  right  to* 
ask  an  applicant  for  registry  to  swear,  that  he  has  not  been  con- 
victed of  such  crime.  In  our  government  sovereignty  rests  with 
and  emanates  from  the  people.  The  people  express  their  will 
through  their  votes.  Hence  the  casting  of  a  ballot  is  the  exercise 
of  sovereignty.  It  is  not  therefore  unreasonable,  that  he  who* 
claims  for  himself  this  highest  of  all  privileges  should  establish 
his  right  by  satisfactory  proof. 

But  the  time  at  which  the  registration  is  required  to  take  place 
is  the  feature  of  the  law  which  is  most  strenuouslv  attacked.  The 
board  of  registry  in  each  precinct  has  its  first  meeting  for  receiving 
applications  to  be  placed  on  the  registry  list,  on  the  fourth  Tuesr 
day,  and  its  second  meeting  on  the  third  Tuesday,  before  the  elec- 
tion. A  third  meeting  is  held  on  the  second  Tuesday  prior  thereto, 
but  only  for  the  purpose  of  revising  the  registry.  No  new  names 
are  added  after  the  third  Tuesday,  and  **  the  vote  of  no  one  shall 
be  received  by  said  judges,  whose  name  does  not  appear  upon  said 
registers  as  a  qualified  voter."  Article  4,  §  229.  It  is  said,  that 
the  legislature  has  no  authority  to  require,  that  the  registry  be 
closed  three  weeks  before  the  election;  that  it  has  no  authority  to 
prohibit  a  man  from  voting,  because  he  has  not  established  his 
qualifications  three  weeks  before  the  day  for  voting  arrives.  It 
will  be  noted,  that  the  registry  law  of  1865  differed  from  that  of 
1885,  in  that  the  former,  although  it  required  the  registry  board  to 
meet  three  weeks  before  the  election,  yet  permitted  a  party  to  vote, 
who  was  not  registered,  if  on  the  day  of  election,  he  proved,  by  his 
own  affidavit  and  the  oath  of  a  householder  and  registered  voter, 
that  he  was  entitled  to  vote.  The  new  law  therefore  makes  a  radi* 
cal  change  in  the  rule,  which-  has  heretofore  obtained  in  this  State 
upon  this  subject. 

If  it  be  admitted,  that  the  legislature  can  require  a  voter  to  estab- 
lish his  qualifications  before  election,  it  is  difficult  to  see  why, 
upon  principle,  or  as  a  question  of  power,  it  cannot  require  such 
proof  to  be  made,  as  well  three  weeks  before  the  day  for  voting,  as 
ten  days,  or  five  days,  or  even  one  day,  prior  thereto.  The  real 
question  involved  in  the  objection,  is  whether  any  man  can  be  pre- 
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Tented  from  Toting,  who  proTes,  or  offers  to  prove,  on  the  day  on 
which  he  seeks  to  east  his  ballot,  that  he  is  a  legal  yoter.  II  cases 
can  be  supposed,  where  the  **  three  weeks  "  requirement  will  de- 
prive qualified  electors  of  the  privilege  of  depositing  their  votes, 
cases  can  also  be  supposed,  where  one  day's  requirement  will  work  the 
same  result.  This  mode  of  reasoning,  carried  out  to  its  logical 
sequence,  will  make  any  kind  of  a  registry  law  unconstitutional. 
For  it  would  be  a  physical  impossibility  for  the  judges  of  election 
to  receive  the  votes  and  make  up  the  registry  at  the  same  time 
and  on  the  same  day.  If  fche  legislature  has  the  power  to  direct 
the  registry  to  be  completed  before  election  day,  and  if  in  its  wis- 
dom and  under  a  sense  of  its  responsibility  to  the  people,  it  has 
said  that  three  weeks  before  election  is  a  reasonable  date  for  the 
completion  of  the  registry,  shall  this  court  substitute  its  judgment 
for  that  of  the  law-making  power,  and  say  that  a  shorter  time 
would  have  been  more  reasonable? 

'^  The  moment  a  court  ventures  to  substitute  its  own  judgment 
for  that  of  the  legislature,  in  any  case  where  the  Constitution  has 
vested  the  legislature  with  power  over  the  subject,  that  moment  it 
enters  upon  a  field,  where  it  is  impossible  to  set  limits  to  its  au- 
thority, and  where  its  discretion  alone  will  measure  the  extent  of 
its  interference.  The  judiciary  cannot  run  a  race  of  opinions 
upon  points  of  right,  reason  and  expediency,  with  the  law-making 
power."    Cooley  Const  Lim.  168. 

In  Pretiyman  v.  Supervisors,  19  Dl.  406,  this  court  said:  ''If 
a  law  is  unwise,  the  legislature  is  responsible,  and  it  is  for  their 
constituents  to  apply  the  corrective,  and  not  for  the  courts,  for 
that  reason,  to  hold  it  void.  We  can  only  look  to  their  power 
to  act  under  the  Constitution,  and  not  to  the  effects  of  their  exer- 
cise of  constitutional  authority,  in  determining  the  validity  of  their 
acts.'' 

In  the  late  case  of  Daggett  v.  Hudson,  43  Ohio  St.  548;  8.  c,  54 
Am.  Bep.  832,  the  Supreme  Court  of  Ohio,  after  conceding  the 
power  of  the  legislature  to  pass  a  registration  law,  as  well  where 
the  Constitution  is  silent,  as  where  it  speaks  upon  the  subject,  and 
after  further  conceding  the  necessity  and  desirability  of  such  a 
measure  to  protect  the  purity  of  the  ballot-box,  pronounces  uncon- 
stitutional  a  statute  of  that  State,  which  provided  for  the  com* 
pletion^  of  the  registry  lists  five  days  before  election.  Neither 
reason  nor  authority  is  so  unmistakably  on  the  side  of  the  Ohio 
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.decision  as  to  oblige  us  to  follow  it.  Gooley^  in  his  work  on  Con- 
stitutional Limitations,  *  601|  and  Chief  Justice  Shaw,  in  Oapen 
Y.  Foster,  supra,  both  sustain  the  validity  of  statutes  '^  requiring 
voters  to  be  registered  before  the  day  of  election,  and  excluding 
from  the  right  all  whose  names  do  not  appear  on  the  lisf  Just 
how  long  before  election  the  voter  must  be  registered,  is  a  matter 
about  which  individuals  and  courts  and  legislatures  may  differ  in 
opinion,  but  such  differences  of  opinion  do  not  affect  the  soundness 
of  the  principle.  In  Ehode  Island,  an  act  requiring  the  registry 
lists  to  be  closed  four  days  before  election  has  been  sustained.  In 
re  Polling  Lists,  13  B.  I.  729.  In  State  v.  Butts,  31  Kans.  537, 
the  Supreme  Court  of  Kansas,  in  an  able  opinion  pronounced  by 
Judge  BnBW£R,  held  that  a  statute  of  that  State,  which  directed 
the  registration  to  be  completed  ten  days  before  election,  was  con- 
stitutional. A  Pennsylvania  law,  which  provided  for  closing  the 
registry  from  seventeen  to  twenty-three  days  before  election,  was 
held  valid  in  Patterson  v.  Barlow,  60  Penn.  St  54.  Similar  pro- 
visions have  been  upheld  in  other  States.  It  may  be  that  as  much 
as  three  weeks  will  be  required  to  make  such  investigations  as  are 
necessary  to  determine  the  qualifications  of  the  electors.  The 
register  must  be  made,  as  nearly  as  possible,  a  correct  record  of 
qualified  voters.  The  names  of  those  who  are  not  entitled  to  vote 
must  be  kept  from  the  lists.  The  names,  which  may  have  been 
placed  there  by  false  or  perjured  testimony,  must  be  erased.  Those 
whose  applications  to  be  registered  have  been  refused  must  have 
an  opportunity  to  appeal  to  a  higher  tribunal.  Who  shall  decide 
just  how  much  time  may  be  needed  to  accomplish  these  ends? 

All  parts  of  the  Constitution  must  be  construed  together.  If 
there  is  a  provision,  that  all  persons  possessing  certain  qualifica- 
tions, shall  be  entitled  to  vote,  there  is  also  a  provision,  that  all 
elections  shall  be  free  and  equal.  It  is  as  much  the  duty  of  the 
legislature  to  pass  measures  for  carrying  the  latter,  as  for  carrying 
the  former  provision  into  effect.  §  19  of  Schedule  to  Constitution. 
If  closing  the  registry  three  weeks  before  election  may  deprive  a 
few  persons,  becoming  qualified  during  that  period,  of  the  privi- 
lege of  casting  their  ballots,  keeping  it  open  until  a  late  day  may 
admit  to  the  polls  hundreds  of  persons,  who  should  never  have 
been  allowed  to  vote.  When  the  ballot-box  becomes  the  receptacle 
of  fraudulent  votes,  the  freedom  and  equality  of  elections  are  de- 
stroyed.   '^  That  election  is  free  and  equal  where  all  of  the  quali- 
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fied  electors  of  the  precinct  are  caref ally  distinguished  from  the 
unqualified,  and  are  protected  in  the  right  to  deposit  their  ballots 
in  safety,  and  ttnprejudiced  by  fraud.  That  election  is  not  free 
and  equal  where  the  true  electors  are  not  separated  from  the  false, 
where  the  ballot  is  not  deposited  in  safety,  or  where  it  is  supplanted 
by  fraud.  It  is  therefore  the  duty  of  the  legislature  to  secure  free- 
dom and  equality  by  such  regulations  as  will  exclude  the  unquali- 
fied, and  allow  the  qualified  only  to  Tote."  Patterson  v.  Barlow, 
60  Penn.  St.  54.  Where  the  law-making  department  of  the  govem- 
menty  in  the  exercise  of  a  discretion  not  prohibited  by  the  Consti- 
tution, has  declared  that  a  certain  period  of  time  is  needed  for  a 
specified  investigation,  it  is  not  the  duty  of  this  court  to  declare 
that  such  period  is  unreasonably  long.  We  are  of  opinion  that  the 
article  on  general  and  intermediate  registration  is  not  repugnant  to 
the  Constitution. 

Many  other  objections  have  been  made  by  counsel  to  the  validity 
of  the  act,  but  we  have  taken  notice  here,  and  in  Weiherett  v.  De- 
vine,  116  Dl.  631,  of  all  which  we  have  deemed  of  sufficient  import- 
ance to  be  discussed.  The  law  was  not  repealed  by  another  act 
passed  upon  the  same  subject  at  the  same  session  of  the  legislature. 

The  judgment  of  the  oourt  below  is  affirmed. 

Jttdgmeni  affirmed. 

MuLKBT,  0.  J.,  and  Sohosfibld  and  Swopb,  JJ.,  dissenting. 
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FoBSBB  y.  Alabama  Orbat  Southern  Bailroad  OoxPAmr. 

(ffMlM.  06.) 
Cknrier  —  extra  fare  demanded  on  train — erpvieion  —  damages, 

A  railway  passenger,  unable  to  purchase  a  ticket  because  of  the  failure  of  the 
company  to  furnish  him  an  opportunity  to  do  so,  may  pay  the  excess  de> 
man'^ed  on  the  train  under  protest,  and  recover  it  by  suit,  or  refuse  to  pay 
it,  and  hold  the  corporation  liable  in  damages  for  an  ejection.*  But  ex- 
emplary damages  can  only  be  reooyered  where  the  expulsion  is  character- 
ized by  malice,  recklessness,  rudeness,  or  willful  wrong. 

ACTION  for  unlawful  expulsion  from  a  railway  train.    The  liead- 
note  shows  the  point.     The  plaintiff  had  judgment  below. 

W.  0.  Foraee  and  Woods  &  Mcintosh,  for  appellant. 

John  W.  Fewell,  for  appellee. 

Arnold,  J.  [Omitting  minor  points.]  It  is  competent  for  a 
railroad  corporation  to  adopt  reasonable  rules  for  the  conduct  of  its 
business^  and  to  determine  and  fix,  within  the  limits  specified  ini 
its  charter  and  existing  laws,  the  fare  to  be  paid  by  passengers: 
transported   on  its  trains.    It  mav  in  the  exercise  of  this  right 

•  See  St.  Louis,  etc.,  Ry,  v.  Leigh  (45  Ark  368),  55  Am.  Rep.  558. 
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make  diacrimination  as  to  the  amoant  of  fare  to  be  charged  for  the 
same  distancey  by  charging  a  higher  rate  when  the  fare  is  paid  on 
the  train  than  when  a  ticket  is  purchased  at  its  office.  Sach  a 
regulation  has  been  very  generally  considered  reasonable  and  bene- 
ficial both  to  the  public  and  the  corporation^  if  carried  out  in  good 
faith.  It  imposes  no  hardship  or  injustice  upon  passengers,  who 
may,  if  they  desire  to  do  so,  pay  their  fare  and  procure  tickets  at 
the  lower  rate  before  entering  the  cars,  and  it  tends  to  protect  the 
corporation  from  the  frauds,  mistakes  and  inconvenience  incident 
to  collecting  fare  and  making  change  on  trains  while  in  motion, 
and  from  imposition  by  those  who  may  attempt  to  ride  from  one 
station  to  another  without  payment,  and  to  enable  conductors  to 
attend  to  the  yarious  details  of  their  duties  on  the  train  and  at  sta- 
tions. Siate  T.  Oooldy  53  Me.  279;  JeffersonvUle  R,  Co.  t.  Rogers, 
28  Ind.  1;  Swan  t.  Manchester,  etc.,  R.  Co.,  132  Mass.  116;  s.  c, 

42  Am.  Sep.  432. 

But  such  a  regulation  is  invalid  and  cannot  be  sustained,  unless 
the  corporation  affords  reasonable  opportunity  and  facilities  to  pas- 
sengers to  procure  tickets  at  the  lower  rate,  and  thereby  avoid  the 
disadvantage  of  such  discrimination.  When  this  is  done,  and  a 
passenger  fails  to  obtain  a  ticket,  it  is  his  own  fault,  and  he  ma; 
be  ejected  from  the  train  if  he  refuses  to  pay  the  higher  rate  charged 
on  the  train. 

When  such  a  regulation  is  established,  and  a  passenger  endeavors 
to  buy  a  ticket  before  he  enters  the  cars,  and  is  unable  to  do  so  on 
account  of  the  fault  of  the  corporation  or  its  agents  or  servants, 
and  he  offers  to  pay  the  ticket  rate  on  the  train,  and  refuses  to  pay 
the  car  rate,  it  is  unlawful  for  the  corporation  or  its  agents  or  ser- 
vants to  eject  him  from  the  train.  He  is  entitled  to  travel  at  the 
lower  rate,  and  the  corporation  is  a  trespasser  and  liable  for  the 
consequences  if  he  is  ejected  from  the  train  by  its  agents  or  ser- 
vants. The  passenger  may,  under  such  circumstances,  either  pay 
the  excess  demanded  under  protest,  and  afterward  recover  it  by 
suit,  or  refuse  to  pay  it,  and  hold  the  corporation  responsible  in 
damages  if  he  is  ejected  from  the  train.  1  Redf.  Bailw.  104;  Evaiis 
V.  Ai.  (6  C.  R.  Co.,  66  Ala.  246;  s.  c,  28  Am.  Rep.  771;  St.  Loui», 
etc.,  R.  Co.  V.  Dalby,  19  111.  358;  St.  Louie,  etc.,  R.  Co.  v.  South, 

43  111.  176;  Smith  v.  Pittsburg,  etc.,  R.  Co.,  23  Ohio  St.  10;  Por- 
ter V.  Jf.  Y.  Cent.  R.  Co.,  34  Barb.  353;  JeffersonviUe  R.  Co.  v. 
Rogers,  28  Ind.   1;  Jefferson  R.  Co.  v.  Rogers,  38  Ind.  116;  State 
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V.  Oooldy  53  Me.  279;  Swan  v.  Manchester,  etc.,  R.  Co.,  132  Mass. 
116;  8.  c,  42  Am.  Eep.  432;  Du  Laurans  v.  St.  Paul,  etc.,  R.  Co,, 
15  Minn.  49;  8.  c,  2  Am.  Rep.  102. 

In  such  case  exemplary  damages  wonld  not  be  recoverable,  unless 
the  expulsion  or  attempted  expulsion  was  characterized  by  malice, 
recklessness,  rudeness,  or  willful  wrong  on  the  part  of  the  agents 
or  servants  of  the  corporation.  Chicago,  etc.,  R.  Co.  v.  Scurr,  59 
Miss,  456;  8.  c,  42  Am.  Rep.  373;  Du  Laurans  v.  St.  Paul,  etc., 
R.  Co.,  15  Minn.  49;  8.  c,  2  Am.  Rep.  102;  Pullman,  etc.,  v.  Reed, 
75  111.  125;  Hamilton  v.  Third  Avenue  R.  Co.,  53  N.  Y.  25;  Town- 
send  V.  JV;  Y.  Cent.  R.  Co.,  56  N.  Y.  295;  s.  c,  15  Am.  Rep.  419; 
Pains  V.  C.  R.  I.  d  P.  R.  Co.,  45  Iowa,  569;  McKinleyY.  C.  di  N. 
W.  R.  Co.,  44  Iowa,  314;  8.  c,  24  Am.  Rep.  748. 

The  cause  was  tried  in  the  court  below  on  theories  and  princi- 
ples of  law  different  from  those  here  expressed,  and  the  judgment 
is  reversed  and  a  new  trial  awarded. 

Judgment  reversed. 


Hakdt  v.  State. 

(68  MiM.  807.) 

Chiminal  law  —  batody-house  —  evidence — general  reputation  of  house. 

On  a  trial  for  keeping  a  bawdy-hoone,  evidence  of  the  general  repntation  of 

the  house  is  incompetent.* 

CONVICTION  of  keeping  a  bawdy-house.    The  head-note  states 
the  case. 

L,  B.  Harris,  for  appellant. 

T.  M.  Miller,  attorney-general^  for  State, 

Arnold,  J.  [Omitting  minor  point.  ]  The  motion  for  a  new 
trial  should  have  been  sustained,  because  the  testimony  was  not 
sufficient  to  convict,  and  the  evidence  in  regard  to  the  general 
reputation  of  the  house  was  incompetent.  There  are  some  authori- 
ties which  hold  that  evidence  as  to  the  general  reputation  of  the 
house  in  such  case  is  admissible,  but  this  doctrine  is  not  generally 
accepted,  and  we  prefer  to  follow  the  authorities  which  reject  it. 

♦To  same  eflFeci,  ITcnsm  v.  State  (62  Md.  231),  50  Am.  Rep.  204,  and  note,  209. 
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2  Bish.  Cr.  Pro.,  §  91;  Wonster  v.  State,  55  Ala.  217;  ToneyY.  State, 
60  Ala.  97;  People  v.  Manch,  24  How.  Pr.  270;  TT.  S.  t.  Jourdin^ 
4  Cranch,  338;  Com.  v.  Stewart,  1  S.  &  R.  344;  Smith  r.  Com.,  5 
B.  Monr.  21;  Ilefison  v.  State,  G2  Md.  231. 

The  reasons  for  the  ezclnsion  of  such  testimony  are  accniatelj 
and  tersely  stated  in  the  opinion  of  the  Supremo  Court  of  Alabama* 
in  Wooster  v.  State,  supra.  Judge  Brick  ell,  delivering  the  opin- 
ion of  the  court  in  that  case,  said:  ^'  The  accusation  of  keeping  a 
bawdy-house  is  of  a  specific  ofiFcnse,  in  its  nature  susceptible  of 
proof  by  witnesses  who  speak  from  their  knowledge.  The  rule  is 
that  hearsay  evidence,  and  such  is  the  evidence  of  repntation,  is 
inadmissible  to  establish  any  specific  fact  capable  of  direct  proof  hj 
witnesses  speaking  from  their  own  knowledge;  and  when  the  nile 
is  relaxed  it  is  from  necessity  alone.  Overstreet  v.  State,  3  How. 
(Miss.)  328.  The  accusation  is  not  that  the  defendant  kept  and 
maintained  a  house  which  bore  an  evil  name,  but  that  she  kept  and 
maintained  a  bawdy-house,  indictable,  not  because  of  its  ill  fame, 
but  because  of  the  immoral  and  corrupting  practices  there  indulged, 
and  the  evil  persons  there  permitted  to  congregate  for  these  prac- 
tices. It  is  these  practices  and  the  character  of  the  persons  there 
frequenting,  and  these  only,  which  could  render  it  a  bawdy-honse 
in  the  meaning  of  the  law.  If  it  has  maintained  that  reputation 
justly  it  is  from  these  specific  facts;  and  it  seems  to  us,  in  accord- 
ance with  principle,  and  with  the  humanity  of  the  criminal  law,  to 
require  the  evidence  of  these  facts,  and  not  of  the  reputation  which, 
if  it  really  and  truthfully  exists,  is  based  on  them.  We  hold  that 
the  Circuit  Court  erred  in  admitting  the  evidence  of  the  general 
reputation  of  the  house.  But  the  evidence  of  the  general  character 
of  the  inmates  of  the  house  for  chastity  was  properly  admitted." 

In  these  reasons  and  conclusions  we  concur. 

'  Judgment  reversed. 


J 
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POLLABD  y.   PhcEKIX  I^TSUBAVOB  GOICPABT. 

(OlMtM.  2M.) 

JsMWNMM  —  on  good9  in  unUeenaed  butineii — ttaitUe. 

IiMimiioe  on  goods  in  a  biudneis  canied  on  without  the  licenBO  reqoired  1^ 
law  is  invalid  under  a  statute  declaring  void  all  contracts  "in  reference  to 
the  business  "  so  conducted.* 

A  GTION  on  a  fire  insaranoe  policy.  The  opinion  states  the  point. 
Jx    The  defendant  had  judgment  below. 

T.  J.  Buchanan,  Jr.,  W.  G.  Orr^  Miller,  3fnith  J  Hirsh  and 
a.  S.  Buck,  for  appellant. 

Houston  dt  William,  Nugent  di  Me  Willie  and  W.  P.  dt  J.  P. 
Harris,  for  appellee. 

Campbell,  J.  [Omitting  minor  point.]  We  are  called  upon  to 
determine  whether  one  exercising  the  privilege  of  keeping  a  store 
without  paying  the  price  and  obtaining  license  as  prescribed  by 
law,  and  effecting  insurance  of  the  stock  of  goods  so  employed,  can 
recover  on  the  policy  in  case  of  their  loss.  An  answer  to  this  ques^ 
tion  requires  an  interpretation  of  section  589  of  the  Code,  which 
declares  that  any  person  who  shall  exercise  any  of  the  priyileges 
enumerated  ''  without  first  paying  the  price  and  procuring  license 
as  required,  shall  on  conviction  be  fined  *  *  *  or  imprisoned 
*  *  ♦  or  by  both  *  *  *  and  all  contracts  made  with  any 
person  who  shall  violate  this  act,  in  reference  to  the  business  car- 
ried on  m  disregard  of  this  law,  shall  be  null  and  void,  so  far  only 
as  such  person  may  base  any  claim  upon  them,  and  no  suit  shaU  be 
maintainable  in  favor  of  such  person  on  any  such  contract" 

The  purpose  of  the  act  is  manifest  It  is  to  constrain  those  who 
would  enjoy  the  privileges  taxed  to  pay  the  price  and  obtain  license 
by  a  twofold  penalty,  one  being  fine  or  imprisonment,  or  both,  and 
the  other  disability  to  claim  under  any  contract  made  in  reference 
to  the  business  carried  on  in  disregard  of  law;  one  to  be  enforced 
through  the  machinery  provided  for  the  punishment  of  misde- 
meanors, and  the  other  on  the  plea  of  the  party  sought  to  be  held 
liable  on  the  contracts  made  in  reference  to  the  business. 

*  See  Hinckley  v.  Germanva  J^re  Ins.  Co,  (140  Mass.  88),  54  Am.  Rep.  445. 
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We  repudiate  the  distiDction  attempted  to  be  maintained  between 
not  obtaining  license  at  all  and  obtaining  an  insufficient  one.  The 
statute  denounces  its  penalty  against  him  who  fails  to  pay  the  price 
and  obtain  license,  and  he  who  pays  the  price  of  a  business  less 
than  that  prescribed,  and  carries  on  a  business  greater  than  he  has 
paid  for  the  privilege  of  conducting,  is  as  much  within  the  contem- 
plation of  the  statute  as  he  who  pays  no  tax.  It  may  be  said  that 
undervaluation  is  the  form  in  which  the  chief  frauds  are  committed 
on  the  revenue.  He  who  pays  no  tax  is  almost  sure  to  attract 
attention  to  his  default  and  to  be  visited  by  the  penalty  of  the  law, 
while  successful  fraud  may  be  practiced  by  paying  a  small  tax,  and 
under  color  of  the  license  thus  obtained  transacting  business  on  a 
scale  much  larger  than  that  authorized  by  the  license  purchased. 
As  the  statute  is  broad  enough  to  include  it,  and  the  case  of  one 
who  pays  a  small  tax  and  does  a  large  business  is  a  common  form 
of  the  evil  sought  to  be  remedied  by  th6  penalty  prescribed,  it  must 
be  assumed  that  the  legislative  purpose  was  to  embrace  it. 

The  statute  does  not  deprive  the  owner  of  his  property  em- 
barked in  the  business  illegally  carried  on.  The  title  is  not  in  any 
manner  affected.  All  the  incidents  of  title  remain,  with  the  rights 
of  owner,  in  all  respects,  as  to  the  property,  except  that  no  contract 
made  in  reference  to  the  business  not  duly  licensed  can  be  enforced 
by  him  who  has  violated  the  law  in  carrying  on  the  business.  The 
owner  may  resort  to  the  court,  and  maintain  any  action  to  the 
maintenance  of  which  title  to  the  property  entitles  him,  unaf- 
fected by  the  fact  that  the  property  is  employed  in  business  un- 
lawfully carried  on,  because  the  disability  imposed  by  the  statute 
extends  only  to  rights  founded  on  contracts  made  in  reference  to 
the  business.  The  distinction  is  between  title  with  its  incidents 
and  power  to  contract  with  respect  to  the  subject  of  it.  Not  the 
title  of  the  delinquent  owner  is  impaired,  but  his  capacity  to  make 
a  contract  he  can  enforce,  whereby  to  make  successful  the  business 
he  is  illegally  conducting. 

The  common  law  as  to  contracts  founded  on  or  growing  out  of 
illegal  considerations  furnishes  no  guidance  in  ascertaining  the  trae 
interpretation  of  the  statute.  The  common-law  rule  of  invalidity  of 
contracts  was  not  looked  to  in  framing  this  statute,  which  speaks 
the  will  of  the  law-maker,  and  it  must  be  found  in  the  words  em- 
ployed for  that  purpose.  It  is  therefore  needless  to  inquire  what 
would  have  been  the  rule  if  the  statute  had  not  dochired  the  conse- 
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qtience  of  its  violation.  The  question  is,  what  does  the  statute  de- 
clare? When  that  is  ascertained  it  must  prevail.  Its  language  is 
plain  and  unambiguous.  It  declares  that  no  suit  shall  be  main- 
tainable in  favor  of  the  violator  of  the  law  on  any  contract  made 
by  him  in  reference  to  the  business  carried  on  in  disi'egard  of  this 
law.  The  controversy  is  as  to  the  scope  of  the  expression,  ''  In 
reference  to  the  business  carried  on  in  disregard  of  this  law,"  for 
only  as  to  such  contracts  is  disability  to  maintain  a  suit  imposed. 
The  language  should  not  be  extended  beyond  its  plain  meaning 
nor  should  it  be  limited  within  narrower  bounds.  We  should 
not  extend  it  by  construction  nor  fritter  it  away  by  refinement, 
but  should  so  interpret  it  as  to  effectuate  the  intention  of  the  legis- 
lature in  passing  it. 

What  is  the  plain,  ordinary,  popular  signification  of  the  language 
employed,  its  natural,  unstrained  meaning? 

We  answer,  it  embraces  all  contracts  in  the  prosecution  of  the 
particular  business,  which  relate  to  it,  and  have  for  their  object  its 
maintenance,  protection  or  furtherance  —  all  which  pertain  to  it 
and  grow  out  of  it. 

The  phrase,  ''In  reference  to  the  business,"  is  synonymous  with 
having  relation  to,  regarding,  in  respect  to,  concerning,  pertaining 
to  it,  and  the  contracts  which  the  delinquent  is  incapacitated  to 
claim  the  benefit  of  are  those  included  in  these  terms. 

Was  the  contract  made  in  the  prosecution  of  the  business?  Did 
it  grow  naturally  out  of  it?  Was  it  incident  to  it,  connected  with 
it,  relating  to  it?  Did  it  regard  it  and  pertain  to  it?  If  so,  it  is  one 
which  the  delinquent  dealer  cannot  enforce,  for  to  permit  it  would 
be  to  enable  him  to  make  valid  contracts  whei'eby  to  secure  himself 
against  loss  in  his  illegal  venture  —  guard  the  cargo  against  perils 
incident  to  the  forbidden  voyage,  and  thereby  save  himself  from 
the  penalty  declared  against  his  temerity. 

Is  a  policy  of  insurance  on  a  stock  of  goods  in  a  store  carried  on 
in  violation  of  law  a  contract  in  reference  to  the  business  r*  It  is 
made  to  cover  such  goods  as  may  constitute  the  stock  when  a  loss 
occurs.  It  is  a  contract  for  indemnity  against  loss.  It  grows  out 
of  the  business  — it  pertains  to  it  and  concerns  it  —  it  relates  to  it 
and  is  made  for  its  success.  It  is  impossible  to  dissociate  ideas  of 
the  stock  of  a  merchant  and  the  business  in  which  he  is  engaged. 
True,  buying  and  selling  constitute  the  principal  operations  of  a 
merchant,  but  there  are  many  accessories.     The  illegality  of  tho 
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principal  things  inyolves  and  infects  the  incidents.  Shall  it  be  said 
that  the  unlicensed  dealer  is  incapacitated  to  make  an  enforceable 
contract  to  bay  or  sell  goods,  bat  he  may  make  one  for  their  preser- 
vation or  for  indemnity  against  their  loss?  That  althoagh  they  are 
being  osed  for  profit  in  an  anlawf al  bosiness,  and  are  kept  for  that 
purpose,  a  lawful  contract  may  be  made  for  indemnity  against  their 
loss  by  a  casualty  incident  to  the  business?  Although  no  enforce- 
able contract  may  be  made  for  their  sale,  one  may  be  made  for 
their  conserration  or  replacement  in  order  that  they  may  continue 
to  be  dealt  with  in  yiolation  of  law?  To  permit  the  unlicensed 
merchant  to  stipulate  for  protection  against  loss  of  goods  by  a 
casualty  incident  to  the  business  would  be  to  allow  him  to  acquire 
rights  by  contract  from  an  illegal  business,  in  the  face  of  the  statute 
which  denies  ic.  The  statutory  incapacity  relates  to  all  dealing 
with  reference  to  the  stock  of  goods  kept  for  sale.  The  price  of 
license  is  graduated  with  reference  to  the  amount  of  such  stock, 
and  contracts  pertaining  to  it  are  what  cannot  be  enforced.  The 
scope  of  the  business  of  a  store  embraces  the  purchase,  care,  preser- 
vation and  sale  of  goods,  and  the  disability  of  the  violator  of  the 
law  extends  to  all  the  operations  of  the  business.  He  cannot  claim 
the  benefit  of  any  contract  made  in  its  prosecution,  growing  out  of 
it,  and  having  relation  to  it.     So  the  law  is  written. 

Were  a  merchant  to  make  a  power  of  attorney  authorizing  one  to 
take  charge  of  his  store,  and  make  all  contracts  '^  in  reference  to 
the  business,'*  it  could  not  be  denied  that  the  agent  might  effect 
insurance  on  the  stock,  and  bind  his  principal  by  a  bill  or  note  for 
the  premium.  Why  should  the  same  language  have  a  different 
meamng  in  a  statute? 

Judgmeni  reversed. 


J 
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LouisyiLB,  New  Orlbjlnb  and  Tbxas  Railroad  Oompaitt  ▼• 

Dickson. 

(nMlM.  880.) 

Where  a  nilnad  company,  withoat  having  acquired  a  right  of  way,  enlen 
apon  land,  and  constracte  its  road  thereon,  and  afterward  proceeds  in  con- 
demnation proceedings,  the  landowner  is  not  entitled  to  have  the  yalue  of 
the  railroad  placed  on  his  land  indaded  in  the  damages  in  such  proceedings.* 

r\  ONDEMN ATION  prooeedings.    The  head-note  atates  the  poini 

Percy,  Terger  dt  Percy ,  for  appellantB. 
2).  C.  Bramleti^  for  appellees. 

Oakpbbll,  J.  The  coart  practice  under  the  acts  on  the  subject 
is  to  appoint  the  commissioners^  when  applied  for  at  once,  and  for 
them  to  perform  the  duties  deToIved  on  them.  The  law  does  not 
contemplate  the  delay  of  a  chancery  suit,  with  all  its  incidents,  as 
the  means  of  initiating  the  contest  between  the  parties  as  to  the 
**  dae  compensation ''  to  the  owner. 

The  direction  to  the  commissioners  to  include  in  their  estimate 
of  damages  the  value  of  the  railroad  upon  the  land  is  erroneous.  On 
this  snbject  we  adopt  the  views  held  by  the  courts  of  Alabama, 
Michigan,  Pennsylvaniay  Minnesota  and  Wisconsin.  Jones  v.  R. 
Co.,70  Ala.  227;  Morgan^s  Appeal,  39  Mich.  675;  72.  Oo.  v.  Dunlap, 
47  Mich.  456;  Oreve  v.  Ry.  Co.,  26  Minn.  66;  Justice  v.  R.  Oo., 
SI  Penn.  St.  28;  Lyon  y.  Ry.  Co.,  42  Wis.  538.  See  also  R.  Co. 
▼.  Matthews,  60  Tex.  215. 

The  railroad  company  was  a  trespasser  in  constructing  its  road 
upon  land  over  which  it  had  not  acquired  the  right  of  way,  but  it 
still  had  the  right  to  acquire  the  right  of  way  unaffected  by  the 
liability  incurred  for  its  trespass.  The  trespass  committed  is  not 
involved  in  the  determination  of  the  due  compensation.  The  con- 
tinuing right  of  the  company  to  secure  the  right  of  way,  in  accord- 
AQce  with  its  charter,  and  the  nature  of  its  entry  on  the  land  and 

*To  the  same  effect,  Cohen  t.  8t.  Louis,  etc.,  IL  Oo.  (84  Eans.  158)»  55  Am 
Bep.  242. 
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annexing  chattels  to  the  soil  distinguish  the  case  from  that  of  a 
trespasser  who  afl^es  chattels  to  the  freehold^  and  the  rule  of  the 
common  law,  established  when  railroads  were  unknown,  is  not  ap- 
plicable. Answerability  by  the  company  for  its  trespass  in  the  ap- 
propriate action,  and  ^'  due  cbmpensation ''  in  the  proceedings  for 
condemnation  of  the  right  of  way,  constitute,  the  full  measure  of 
the  right  of  the  landowner. 

Reversed  and  remanded,  with  directions  far  the  appointmetU  of 
commissioners,  as  prescribed  by  law. 


LiTVBPooL  Ajsm  LovDOir  and  Olobb  Iksusaitos  Ooxpajtt  v. 

Oee. 

(68  Mtai.  48L) 

Inewranee'^prohSbMcm  of  gunpowder -^  "  genenU  merekandiee. 


t» 


Where  a  policy  of  insaranoe  is  issaed  on  a  stock  of  "  general  merchandifle  con- 
sisting of  dry  goods,  clothing  and  groceries,"  the  language  quoted  being  in 
writing,  and  by  a  printed  condition  the  policy  is  to  be  void  if  gunpowder  is 
kept,  it  is  not  a  sufficient  excuse  for  keeping  g^unpowder  that  it  is  included 
by  usage  and  custom  under  the  words  **  general  merchandise."  * 

ACTION  on  a  fire  policy.    The  opinion  states  the  case.     The 
plaintiff  had  judgment  below. 

Shdton  £  Orutcher,  for  appellant. 

Miller,  Smith  <&  Hirsh,  R.  8.  Buck,  A.  B.  Pitman,  for  appellees. 

OooPBB,  0.  J.  [Minor  points  omitted.]  The  insurance  as  ex- 
pressed on  the  face  of  the  policy  was  upon  "  the  general  stock  of 
merchandise,  consisting  of  dry  goods,  clothing  and  groceries.'*  By 
a  printed  clause  of  the  policy  it  was  provided  that  it  should  be  void 
if  the  assured  should  keep  gunpowder  without  the  written  consent 
of  the  insurers  indorsed  on  the  policy.  It  is  contended  that  keep- 
ing gunpowder  in  stock  (which  it  is  admitted  was  done)  did  not 
avoid  the  contract;  first,  because  it  was  the  custom  of  merchants 
of  the  class  of  the  assured  to  keep  the  same;  and  secondly,  because 
gunpowder  is  embraced  in  the  words  used  to  describe  the  goods 

*See  note,  88  Am.  Rep.  781. 
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insured,  and  being  so  inclnded  there  is  a  written  consent  or  au- 
thority in  the  face  of  the  policy  that  it  might  be  kept.  From  an 
examination  of  the  authorities  cited  by  counsel  and  of  others  we 
deduce  these  as  the  rules  of  construction  of  insurance  policies. 

The  language,  where  ambiguous,  is  to  be  construed  most  fayorably 
for  the  assured,  and  where  general  words  of  description  are  used  it 
is  competent  to  show  what  is  included  in  them  in  the  usual  course 
of  business,  as  what  is  '^  a  general  stock  of  merchandise  "  or  y  such 
goods  as  are  usually  kept  in  a  country  store,"  or  ^*  the  stock  in 
trade  of  the  assured,'*  etc.,  etc.;  where  there  is  a  conflict  between 
the  written  and  printed  parts  of  a  policy  the  written  will  prevail, 
and  therefore  wliere  by  a  printed  clause  the  keeping  of  certain 
articles  is  prohibited,  but  such  articles  are  embraced  in  the  fair 
import  of  the  words  used  in  describing  the  goods  insured,  the  keep- 
ing of  such  things  does  not  avoid  the  policy;  but  where,  by  the 
printed  clauses,  there  is  a  prohibition  as  to  certain  articles,  and  the 
written  parts  of  the  jDolicy  do  not  embrace  the  prohibited  things, 
then  no  usage  or  custom  can  be  resorted  to  to  add  to  the  terms  of  the 
contract  an  implied  permission  to  deal  in  the  prohibited  articles; 
where  following  general  words  of  description  of  the  property  insured, 
there  are  words  of  restrictive  enumeration,  such  as  ''  consisting  of," 
"  composed  of"  such  or  such  goods,  those  things  which  but  for  the 
limited  words  would  have  been  included  in  the  general  description 
but  are  pot  included  in  the  restricting  words  are  ,excluded. 

Thus  if  in  this  case  the  insurance  had  been  upon  '^  their  general 
stock  of  merchandise,"  the  assured  might  have  shown  what  com- 
posed such  general  stock,  and  what  was  understood  to  be  included 
in  it  by  usage  and  custom, and  if  ^'gunpowder"  was  a  part  of  such 
stock,  then  it  might  have  been  kept  by  them,  although  by  a  printed 
condition  of  the  policy  it  was  prohibited.  But  the  written  clause 
of  the  policy  insures,  not  the  general  stock,  but  that  '*  consisting 
of  dry  goods,  clothing  and  groceries,"  and  these  words  exclude  all 
things  not  being  "  dry  goods,  clothing  or  groceries."  It  devolved 
therefore  on  the  plaintiffs  to  prove  either  that  the  defendant  had 
waived  this  condition  of  the  policy,  or  that  gunpowder  was  *'dry 
goods,  clothing  or  groceries"  within  the  fair  import  of  these  words 
as  used  by  the  contracting  parties,  to  discover  which  resort  may  be 
had  to  the  usages  and  customs  of  trade,  by  which  a  narrower  or 
broader  meaning  may  be  aQxed  to  them.  The  witnesses  for  the 
plaintiffs  did  not  testify  that  gunpowder  is  dry  goods,  clothing  or 
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groceries,  nor  that  according  to  the  usages  of  trade,  it  is  included 
in  such  words.  The  extent  of  their  testimony  was  that  persons 
keeping  snch  a  stock  as  the  phiintifb  kept,  a  general  stock  of  mer- 
chandise, usually  kept  powder  as  a  part  of  that  general  stock.  As 
we  have  said,  this  was  not  the  question  for  inquiry.  The  inquiry 
should  have  been  whether  gunpowder  was  included  in  the  words 
used  in  the  policy  describing  the  stock  insured. 
The  judgment  is  reversed  and  cause  remanded. 

JudgmwU  reversed  and  cauee  remanded. 


Mabtik  t.  Stah. 

(88  MtaB.  106.) 
fWoI — improper  cofnmenU  ofeauneeL 

On  a  muder  trial,  counsel  for  the  proflecution,  in  argument,  said  to  the  Jaij: 
"  Martin,  the  defendant,  is  a  man  of  bad,  dangeroos  and  desperate  character; 
bat  I  am  not  afraid  to  denounce  the  butcher  boy,  although  I  may,  on  return- 
ing to  my  home,  find  it  in  ashes  over  the  heads  of  my  defenseless  wife  and 
children."  There  was  no  objecUon  by  defendant's  counsel  nor  any  inter- 
ference by  the  court.  Held,  that  a  conviction  should  be  set  aside.  (See 
note,  p,  814.) 

/^ONYIOTION  of  murder.     The  opinion  states  the  case. 

R,  S.  HoU  S  <7.  8.  Williams,  for  appellant. 
T.  M.  Miller,  attorney-general,  for  State. 

Abnold,  J.  The  testimony  was  entirely  circumstantial,  and  the 
slightest  influence  may  have  been  deemed  sufficient  to  turn  the 
scales  of  impartial  judgment  one  way  or  the  other  as  to  the  guilt 
or  innocence  of  the  accused.  In  the  argument  to  the  jury,  one  of 
the  counsel  for  theprosecation,  not  the  district  attorney,  said  to  the 
jury,  ^'  Martin,  the  defendant,  is  a  man  of  bad,  dangerous  and  des- 
perate character,  but  I  am  not  afraid  to  denonnce  the  butcher  boy, 
although  I  may,  on  returning  to  my  home,  find  it  in  ashes  over  the 
heads  of  my  defenseless  wife  and  children.'' 

This  was  an  assumption  or  declaration  of  facts  as  to  the  charao* 
ter  of  the  prisoner  made  by  counsel  without  being  sworn  or  exam- 
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ined  as  a  witness,  and  of  a  nature  well  calculated  to  influence  the 
jury  against  the  prisoner.  The  general  character  of  the  prisoner 
had  not  been  put  in  issue.  If  eyidence  had  been  offered  by  the 
prosecution  to  proye  that  his  character  was  such  as  that  attributed 
to  him  by  counsel,  it  would,  upon  the  plainest  principles  of  law,, 
have  been  rejected  as  incompetent.  The  prisoner  was  on  trial  for 
a  specific  offense,  and  it  was  his  right  under  the  law  to  be  tried  for 
that  offense,  upon  competent  evidence  confined  to  that  issue. 

We  are  of  opinion  that  the  counsel  for  the  prosecution,  in  the 
matter  above  quoted,  passed  the  bounds  of  legitimate  advocacy, 
and  that  under  the  circumstances  of  the  case,  the  prisoner  may 
have  been,  and  probably  was  thereby  injured.  Such  declarations 
uttered  by  distinguished  counsel,  of  high  moral  social  standing,  in 
any  case,  would  inevitably  tend  to  prejudice  the  jury  against  the 
prisoner. 

A  jury  trial  should  be  conducted  according  to  the  law  of  the 
land,  and  the  verdict  of  the  jury  should  in  all  cases  be  a  true  re- 
sponse to  the  issue  joined,  according  to  the  law  and  the  evidence. 
It  is  among  the  highest  of  judicial  functions  to  see  that  the  law  is 
impartially  administered  and  to  guard  the  jury  box  as  far  as  possi- 
ble from  unlawful  infiuences. 

Much  latitude  is  accorded  to  the  discussion  of  counsel  in  per- 
forming the  important  duties  which  they  owe  to  clients  and  to 
public  justice.  In  its  proper  sphere  the  argument  of  counsel  to 
the  jury  is  subject  to  no  censorship  or  restriction  by  the  court,  but 
it  should  never  be  permitted  to  degenerate  into  wanton  abuse  or 
unauthorized  license.  Within  the  limits  of  the  testimony  the 
argument  of  counsel  is  and  should  be  free,  but  that  freedom  doea 
not  extend  either  to  the  statement  or  the  assumption  of  facts,  or 
to  commenting  upon  facts  not  in  evidence,  to  the  prejudice  of  the 
adverse  party.  Perkins  v.  Ouy,  55  Miss.  153;  Cavandh  v.  Siatey 
56  Miss.  299;  Cross  v.  State,  68  Ala.  476;  Wolffe  v.  Minnis,  74  Ala. 
386;  State  v.  Smith,  75  N.  0.  306;  Proffat  Jury  Trials,  §  250. 

Being  counsel  and  witness  in  the  same  cause  is  not  prohibited  by 
law  if  counsel  chooses  to  testify,  but  such  a  union  of  offices  is  per- 
missible and  tolerable  only  where  counsel  is  sworn  and  examined 
like  other  witnesses. 

It  may  sometimes  be  a  difficult  and  delicate  duty  for  the  court 
to  confine  counsel  to  legitimate  argument,  but  this  is  no  reason 
why  it  should  not  be  done  when  necessary  to  prevent  the  perversion 
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of  law  and  justice.  Like  other  difficult  and  delicate  duties,  it 
should  not  be  shunned  or  disregarded  by  those  upon  whom  it  is 
imposed.  Justice  should  not  be  sacrificed  on  mere  sentiments  of 
delicacy.  No  human  being  should  be  stamped  with  the  marks  and 
brands  of  a  felon  out  of  deference  to  privileges  claimed  and  asserted 
against  him,  which  in  fact  do  not  exist  in  law. 

It  is  the  duty  of  the  presiding  judge,  as  said  in  Perkins  v.  Ouy 
and  Cavanah  y.  State,  supra,  to  interfere  of  his  own  motion  to  pre- 
vent a  breach  of  privilege  of  counsel,  and  if  he  fails  to  do  so  and 
the  abuse  of  privilege  is  of  such  character  as  to  produce  the  con- 
viction that  injustice  resulted  therefrom,  the  duty  of  this  court  is 
to  apply  the  corrective  by  awarding  a  new  trial. 

Judgment  reversed. 

NoTB  BT  THE  Rbfobteb. — See  note,  48  Am.  Kep.  886.  A  new  trial  will 
not  be  granted  for  anaathorized  conclusions  drawn  from  a  wrong  coloring  or 
meaning  given  to  the  evidence  by  counsel.      Praetor  v.  DeCamp,  88  Ind.  559. 

In  Rudolph  V.  Landuferlen,  92  Ind.  84,  counsel  used  the  following  langua^, 
in  substance:  "  It  is  in  evidence  that  this  defendant  is  a  Catholic  priest,  and 
all  of  his  witnesses  are  members  of  his  church ;  and  it  is  a  strange  coincidence 
that  they  track  the  evidence  of  the  defendant  with  that  minuteness  and  pre- 
cision in  the  use  of  words  and  language,  that  cannot  be  accounted  for,  except, 
as  shown  by  the  evidence,  they  heard  the  defendant  from  the  pulpit  detail  his 
version  of  the  case,  and  they  can  come  here  and  swear  to  his  version  of  the 
case,  and  the  defendant  can  absolve  them  from  the  sin.  If  it  is  one  of  the  doc- 
trines of  the  Catholic  church,  that  one  of  the  members  may  swear  falsely  as  a 
witness,  and  the  priest  can  forgive  him  his  sin  for  such  false  swearing,  so  as 
to  absolve  him  from  all  moral  guilt,  it  is  the  privilege  and  the  duty  of  the  jury 
to  take  this  fact  in  determining  the  credibility  of  such  witnesses."  At  this 
point,  the  attorney  for  defendant,  arose  and  objected  to  the  argument  of  plain- 
tiff's counsel  and  said  :  ''Your  honor,  the  attorney  for  the  plaintiff,"  naming 
him,  "  is  arguing  to  the  jury  that  it  is  a  doctrine  of  the  Catholic  church  that 
the  witness  can  s  wear  falsely,  and  the  priest  can  forgive  their  sin.  There  is 
DO  evidence  before  this  jury  as  to  what  the  doctrine  of  the  Catholic  church  is  ; 
and  I  object  to  the  argument  of  the  gentleman."  To  which  the  court  replied: 
"An  objection  is  sustained  to  any  declaration  of  plaintiff's  counsel  indicating 
what  is  the  doctrine  of  the  Catholic  church,  as  there  is  no  evidence  authorising 
it."  To  which  plaintiff's  counsel  replied  :  "  I  did  not  say  that  was  the  doc- 
trine of  the  Catholic  church,  but  was  arguing  that  if  it  was  the  doctrine  of  the 
church,  the  jury  should  consider  the  fact  to  discredit  the  plaintiff's  witnesses." 
And  counsel  then,  turning  to  a  seat  recently  occupied  by  the  defendant,  con- 
tinued: '*  The  defendant  is  here,  and  if  it  is  not  the  doctrine  of  the  Catholio 
church,  let  him  stand  up  here  and  deny  it,  and  that  shall  be  the  end  of  it." 
The  court  then  stopped  the  plaintiff's  attorney,  and  said  to  him :  "  A  theolog- 
ical inquiry  or  discussion  of  that  kind  cannot  be  tolerated,  and,  if  it  is  im- 
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portant,  jou  and  the  defendant  must  settle  the  fact  elsewhere  ;  you  mast  pro- 
ceed to  discuss  some  other  branch  of  the  case." 

The  court  said  :  **  Here  was  a  departure  from  the  legitimate  course  of  argu^ 
ment.  The  appellant,  by  his  counsel^  objected  and  stated  a  specific  and  suf- 
ficient ground  of  objection.  The  court  sustained  the  objection  and  plainly 
showed  the  plaintiff's .  attorney  how  he  was  transcending  his  rights  In  argu- 
ment. Thereupon,  the  attorney,  in  the  face  of  his  adversary's  objection  and 
against  the  admonition  of  the  court,  repeated  and  aggravated  the  offense. 

"  The  court,  in  conducting  the  trial,  did  not  abuse  its  discretion  or  conunit 
an  error  of  law,  and  there  was  nothing  in  the  action  of  the  court  upon  the 
trial  to  which  an  exception  could  be  taken. 

"  A  trial  court,  though  it  may  have  done  its  full  duty  in  its  supervision  of 
the  trial,  may,  in  its  discretion,  grant  a  new  trial  for  an  abuse  by  counsel  of 
the  privileges  of  argument  before  the  jury,  and  should  always  do  so  where  it 
is  satisfied  that  such  abuse  has  worked  an  injury. 

"The  question  is  somewhat  different  in  this  court.  It  must  have  been 
raised  in  the  court  below,  and  some  action  of  that  court  excepted  to,  involving 
the  particular  matter,  must  be  properly  brought  under  revision  here. 

'*  It  does  not  necessarily  follow,  because  the  court  upon  the  trial  did  its 
duty,  that  there  has  been  no  available  error.  If  there  was  an  irregularity  in 
the  proceedings  of  the  prevailing  party,  through  the  misconduct  of  his  at- 
torney in  argument,  by  which  the  other  party  was  prevented  from  having  a 
fair  trial,  and  such  irregularity  was  not  waived,  but  was  objected  to  on  the 
trial  for  good  reasons  stated  at  the  time,  and  was  assigned  as  a  cause  in  a 
motion  for  a  new  trial,  the  overruling  of  such  motion  is  an  error  for  which 
the  judgment  may  be  reversed. 

"  Very  many  abuses  in  argument  may  be  sufficiently  corrected  by  the  in- 
structions of  the  court  to  the  jury,  and  a  large  discretion  as  to  the  refusing  of 
new  trials  because  of  such  violations  belongs  to  trial  courts,  and  this  court 
will  not  interfere  because  of  an  abuse  in  argument  which  was  sufficiently 
counteracted  by  the  action  of  the  trial  court  in  the  premises  ;  but  it  will  inter- 
fere where,  notwithstanding  the  efforts  of  the  trial  court  to  correct  the  abuse, 
the  irregularity  appears  to  be  such  as  to  prevent  a  fair  trial,  and  the  particular 
circumstances  of  each  case  will  guide  this  court  to  its  decision. 

*'  In  the  case  before  us,  if  the  first  departure  of  counsel  might  have  been 
rendered  harmless,  the  second  outbreak  could  not  have  been  inadvertent,  but 
was  without  any  excuse,  and  it  can  only  be  regarded  as  a  purposed  violation 
of  the  admonition  of  the  court  and  an  attempt  to  gain  an  advantage  in  a  court 
of  justice  by  a  known  wrong. 

"  If  it  must  be  allowed  that  such  a  going  outside  of  the  facts  for  the  pur- 
pose of  appealing  to  prejudice  ought  not  to  have  weight  in  the  determination 
of  any  matter,  it  deserves  the  strongest  condemnation  when  resorted  to  for  the 
purpose  of  influencing  the  verdict  of  a  jury  ;  and  when  counsel  make  such 
departures,  it  must  be  understood  that  they  do  so  at  the  risk  of  losing  any  ad- 
vantage thereby  gotten."    And  a  new  trial  was  granted. 

In  School  Toton  of  Roeheiter  v.  Shaw,  100  Ind.  208,  the  following  language 
was  used  :  "  The  discharge  of  the  plaintiff  from  the  Rochester  school  had  a 
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poUtieal  significanoe  and  oppression.  The  trustees  of  that  school  mast  hare  a 
Tictim  upon  which  to  yisit  the  sins  of  the  school,  and  they  sooght  out  and 
made  her  the  Tictim.  Arthur  M.  Ward  was  kept  in  the  school  for  the  purpose 
of  tormenting  this  woman  ;  he  was  a  man  not  fit  to  be  kept  there ;  he  was  a 
mean  villain,  and  the  board  was  guilty  of  miserable  deception.  Gentlemen  of 
the  jury,  stand  by  your  own  citizen/'  Counsel  for  the  defendant  called  the 
counsel  to  order,  and  requested  the  court  to  stop  him  and  compel  him  to  desist, 
and  the  court  did  warn  the  counsel  that  those  things  were  not  within  the 
issues,  and  not  tn  the  evidence ;  but  disregarding  the  court,  the  counsel  con- 
tinued, and  the  court  permitted  him  to  continue,  without  further  warning ; 
and  turning  to  counsel  for  defendant,  he  said:  "I  warn  the  counsel  not  to 
disturb  me,  you  want  to  take  exceptions,  don't  you  ?  The  school  trustees, 
pupils  and  citiaens  of  Fulton  county  are  trying  to  disgrace  and  oppress  a  citi- 
zen of  Marshall  county." 

The  court  said:  "We  think  that  it  is  shown  that  plaintiff's  counsel  waa 
guilty  of  misconduct  in  the  trial  of  the  cause  ;  and  when  he  persisted  in  mak- 
ing such  remarks  after  objection  from  opposing  counsel,  and  being  warned  by 
the  court  to  desist,  he  was  guilty  of  gross  misconduct,  and  when  the  court 
permitted  him  to  continue  such  remarks  after  being  so  warned  by  the  court  to 
desist,  it  erred  in  not  compelling  him  to  stop. 

"  The  attempt  of  the  court  afterward,  in  its  instructions,  to  remove  all  erro- 
neous impressions  that  may  have  been  created  upon  the  minds  of  the  juiy  by 
such  declarations  by  plaintiff 's  attorney,  came  too  late ;  whatever  impressions 
may  have  been  made  by  such  declarations  already  had  a  lodgment  in  the 
minds  of  the  jury,  and  we  can  not  say  that  if  made  they  would  be  entirely  re- 
moved by  instructions  from  the  court.  The  declarations  were  improper  and 
well  calculated  to  produce  the  '  intended '  prejudice  against  the  defendant  and 
its  cause  of  defense." 

In  Benette  v.  8taU,  101  Ind.  85,  the  court  granted  a  new  trial  because  coun- 
sel in  his  fervor  indulged  in  the  following  remarks  on  the  prisoner's  personal 
appearance:  "Luke  Bessette  has  a  bad  looking  face;  I  ask  you  to  just  look 
at  his  face;  you  have  a  right  to  look  at  his  face,  and  I  have  the  right  to  ask 
you  to  look  at  his  face,  and  as  prosecuting  attorney  I  have  a  right  to  comment 
upon  it;  if  his  face  does  not  show  him  to  be  a  bad  man,  then  I  am  not  a  good 
judge  of  the  human  countenance."  And  because  he  distinguished  a  juror  as 
follows:  "The  defense  has  already  succeeded,  perhaps,  in  making  a  young 
man  on  the  jury  believe  that  this  is  a  blackmailing  scheme.  I  think  I  know 
who  he  is,  and  I  think  he  has  become  greatly  impressed  with  that  theory.'* 
The  court  thought  the  prisoner  ought  not  to  be  convicted  because  nature  had 
not  been  generous  to  him,  and  on  the  other  x)oint  it  observed:  "  The  personal 
allusion  made  to  the  probable  state  of  mind  of  one  of  the  jurors  was  yet  more 
reprehensible.  To  be  thus  singled  out  from  his  fellow  jurors,  and  put  under 
surveillance,  was  well  calculated  to  impair  the  independence  of  mind  and 
judgment  which  it  was  the  right  and  duty  of  the  juror  to  maintain,  until  con- 
vinced by  the  evidence  and  the  fair  and  legitimate  argument  of  counsel."  In 
Carter  v.  Carter,  101  Ind.  450,  the  defendant  not  being  present  in  court,  coun« 
sel  said:    "  Why  isn't  Jim  Carter  here  to-day?    He  is  not  hers  to-day.    He 
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dont  want  to  be  here,  and  it  is  well  lie  is  not  here  after  making  saoh  an  exhi- 
bition of  himself."  He  sabeequently  "withdrew  the  remark/'  saying  it  was 
a  '*  slip  of  the  tongue/'  and  the  court  decided  to  deny  a  new  trial,  observing 
that  it  was  "  to  be  characterized  rather  as  a  question  of  taste  and  propriety 
than  as  misconduct,"  and  could  not  have  resulted  in  hann. 

In  BaUroad  r,  Qa/iiey,  13  Lea,  46,  counsel  of  the  plaintiff,  in  discussing  the 
doctrine  of  punitiTe  damages^  said  to  the  jury:  "  You  can  and  you  should, 
out  of  the  abundance  of  this  company,  take  enough  to  keep  this  woman  and 
her  children 'from  want  all  the  days  of  their  lives."  Upon  objection  taken 
at  the  time  the  court  said:  "  Let  it  pass."  The  court  said:  "  The  conduct 
of  the  trial  must  necessarily  be  left  largely  to  the  discretion  of  the  presiding 
Judge,  a  discretion  which  in  its  very  nature  cannot  be  made  the  subject  of 
review  by  this  court,  except  in  a  clear  case  of  the  abuse  of  that  discretion.  If 
new  trials  were  granted  for  remarks  of  counsel  in  the  heat  of  debate  merely 
because  they  exaggerated  the  rights  of  the  client,  or  went  beyond  the  strict 
letter  of  the  law,  very  few  verdicts  we  fear  would  be  permitted  to  stand.  These 
departures  may  generally  be  left  to  the  oiticism  of  opposing  counsel  in  reply, 
the  good  sense  of  the  jury  in  making  allowance  for  the  zeal  of  the  speaker, 
and  the  weight  which  is  required  to  be  given  to  the  charge  of  the  judge.  It 
Is  very  obvious  that  his  honor  the  trial  judge  did  not  consider  the  remark  of 
the  counsel  of  any  imjMrtance.  And  as  his  charge  excluded  all  consideration 
of  punitive  damages,  the  remark  itself  would  perhaps  not  have  excited  atten- 
tion except  for  the  interruption  of  the  counsel.  At  any  rate  there  is  clearly 
nothing  in  what  took  place  requiring  either  a  moral  lecture  to  trial  judges 
and  zealous  counsel  or  an  interference  with  the  verdict  of  the  jury." 

In  JJoAv.  Wolff,  61  Iowa,  659,  counsel  said  in  his  argument,  in  substance, 
that  Hall  was  not  the  party  really  interested  in  said  case;  that  the  real  an%mu$ 
of  the  case  was  the  desire  of  T.  H.  Read,  president  of  the  First  National  Bank 
of  Shenandoah,  Iowa,  to  cripple  and  injure  the  intervenor;  that  Mr.  Bogart, 
to  the  great  relief  of  the  citizens  of  Shenandoah,  had  started  a  second  bank 
there,  and  that  Read  was  managing  this  case  in  the  hope  of  destroying  or  in- 
juring said  bank;,  that  Hall  **  was  only  a  cat's  paw  to  lend  the  cloak  of  respect- 
ability to  the  case,"  and  that  he  had  not  retained  the  counsel  who  appeared 
for  him,  but  that  was  furnished  by  Read's  and  other  banks;  that  this  was  a 
test  case  upon  which  depended  all  the  other  cases  pending  against  Wolff,  in 
which  creditors  were  seeking  to  subject  property  held  by  this  intervenor  under 
the  sale  in  controversy.  No  objection  was  made,  the  judge  being  temporarily 
absent,  and  in  that  State  a  nim  pritu  judge  is  not  permitted  to  limit  counsel 
in  their  arguments  to  jurors.    But  a  new  trial  was  granted. 

In  Turner  v.  State,  70  Ga.  765,  a  new  trial  was  denied  because  "  the  record 
shows  that  the  counsel  was  not  interrupted  by  the  defendant's  counsel  while 
so  animadverting  on  the  conduct  of  their  client,  and  that  it  had  been  agreed 
between  the  concluding  counsel  on  each  side  not  to  interrupt  each  other." 

In  Lauhach  v.  State,  13  Tex.  Ct.  App.  583,  the  district  attorney  in  arguing 
the  case  to  the  jury,  and  commenting  upon  the  testimony  before  them  in  his 
closing  speech,  the  defendant  sitting  by  in  person  spoke  and  said:  "  If  I  had 
the  witnesses  Tom  and  Hub  Fennell "  (these  being  two  of  the  witnesses  named 
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in  defendant's  application  for  a  oontinoanoe)  "  I  ooald  show  about  it/'  or  words 
to  that  effect,  whereupon  the  district  attorney  turned  and  looking  said  to  the 
jury  in  substance:  "  The  brother  of  these  men  told  me  if  they  were  here  their 
testimony  would  be  against  yon."  Whereupon  objection  was  made  to  theee 
remarks  of  the  district  attorney,  and  he  then  said  to  the  juiy  not  to  regard 
any  thing  he  or  defendant  had  said;  the  court  suggested  to  defendant's  coun- 
sel he  had  best  tell  his  client  to  cease  talking,  which  he  did  and  the  aiganient 
proceeded.  The  court  said:  "It  is  insisted  by  defendant's  counsel  that  this 
language  of  the  district  attorney  was  improper,  not  warranted  by  the  rules  of 
court,  and  calculated  to  injure  the  rights  of  the  defendant  by  prejudidng  his 
case  in  the  minds  of  the  jury.  We  think  the  objection  is  well  taken.  The 
statement  complained  of  was  not  an  argument  based  upon  the  law  of  the  case, 
nor  upon  the  facts  in  evidence.  It  was  an  assertion  of  the  existence  of  a  fact 
not  in  eridence,  and  of  a  fact  which,  if  belieyed  by  the  jury  to  be  true,  would 
naturally  weigh  strongly  against  the  defendant. 

"  There  were  other  improper  remarks  made  by  the  district  attorney  in  the 
hearing  of  the  jury  during  the  progress  of  the  trial,  which  are  properly  pre- 
sented by  bills  or  exception  for  the  consideration  of  this  court.  While  the 
remarks  complained  of  were  out  of  place,  and  should  not  have  been  allowed 
to  pass  uneensured  by  the  court,  we  would  not  feel  called  upon  to  reverse  the 
judgment  upon  this  ground  alone,  but  when  they  are  considered  in  connection 
with  the  other  facts  and  proceedings  in  this  case,  we  think  they  are  well  cal- 
culated to  affect  injuriously  the  rights  of  the  defendant,  and  to  deprive  him  of 
a  fair  and  impartial  trial  upon  the  law  and  the  evidence  of  his  case.  At  the 
Galveston,  term  of  this  court,  in  the  case  of  Conn  v.  8UUe  (11  Tex.  Ct.  App. 
890),  appealed  from  the  same  court  that  this  case  is  appealed  from,  a  similar 
breach  of  the  rules  governing  the  argument  of  causes,  committed  by  the  dis- 
trict attorney,  was  very  plainly  and  forcibly  condemned  by  the  court;  but  it 
seems  the  admonitions  contained  in  that  opinion  have  not  had  a  salutary  effect, 
and  we  are  again  compelled  to  express  our  condemnation  of  such  a  practice. 

**  It  seems  that  in  this  case  the  district  attorney,  after  he  had  made  the  ob- 
jectionable remarks  complained  of  by  defendant,  sought  to  correct  the  error  by 
asking  of  the  court  a  charge  to  the  jury,  which  is  as  follows:  '  The  jury  in 
their  deliberation  in  this  cause  should  not,  in  finding  their  verdict,  be  influ- 
enced  for  or  against  the  defendant  by  any  argument  or  remarks  made  either 
by  the  counsel  for  the  defendant  or  the  State,  but  must  be  governed  solely  by 
the  law  as  given  them  by  the  court,  and  the  facts  testified  to  by  the  witnesses, 
on  the  stand. '  We  think  this  came  too  late  to  remedy  the  evil  and  that  further 
more  it  was  an  improper  instruction.  We  do  not  understand  that  the  jury  are 
to  disregard  argument.  The  law  provides  for  argument,  and  it  is  one  of  the 
most  effectual  means  known  to  the  law  of  arriving  at  the  truth.  If  a  jury  is 
to  be  uninfluenced  by  argument,  then  why  have  argument?  It  would  be  wise 
to  forbid  it  and  thus  save  much  valuable  time.  If  the  district  attorney  had 
requested  the  court  to  iostruct  the  jury  that  he  had  committed  an  error  in 
stating  to  them  what  had  been  told  him  by  a  brother  of  the  absent  witnesses 
Fennel,  and  that  they  must  disregard  his  remarks  upon  this  subject  and  not 
suffer  their  minds  to  be  in  the  least  influenced  thereby,  it  would  at  least  have 
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been  a  partial  reparation  of  the  wrong;  bat  the  charge  which  was  giyen  at  his 
instance  was,  we  think,  better  calculated  to  intensify  than  to  palliate  the 
•nor."    New  trial  granted. 

In  BuUard  ▼.  Boston  and  Me,  B.  Go.,  New  Hampshire  Supreme  Court,  July, 
1886,  the  court  said:  "The  defendant's  counsel,  in  his  argument  to  the  jury, 
commented  on  the  fact  that  one  of  the  physicians  consulted  bj  the  plaintiff 
had  not  been  called  as  a  witness.  This  was  fair  matter  of  argument.  The 
defendants  could  rightfully  ask  the  jury  to  believe,  that  if  the  physician  had 
been  called,  his  testimony  would  have  been  unfavorable  to  the  plaintiff. 
However  sUgbt  the  weight  such  an  inference  ought  to  have,  the  jury  could 
not  be  instructed  that  as  a  matter  of  law  they  were  bound  to  wholly  disregard 
it.  The  case  does  not  raise  the  question  whether  any  argument  could  have 
been  legally  advanced  in  reply.  No  argumentative  reply  was  made,  but  the 
plaintiff's  counsel  said  that  the  physician  had  not  been  called  because  he 
found  from  conversation  with  him  that  he  had  examined  the  plaintiff,  and 
could  give  no  testimony  as  to  her  condition.  If  this  hearsay  proof  of  a  material 
fact  had  been  received  from  a  witness,  its  unrevoked  admission  would  have 
been  corr^ted  by  a  new  trial.  The  physician  conversed  without  the  moral 
and  legal  sanction  of  an  oath,  and' without  the  test  of  cross-examination.  His 
conversation,  not  provable  by  a  witness,  was  proved  by  a  person  not  a  witness, 
not  sworn,  and  not  subject  to  cross-examination.  Had  the  plaintiff's  whole 
case  been  proved  in  the  same  way  the  error,  though  extended  in  fact  over 
more  ground,  would  not  have  been  raised  to  a  liigher  degree  of  illegality. 
If  the  plaintiff  could  retain  a  verdict  obtained  or  enhanced  by  her  counsel's 
nnswom  assertion  of  inadmissible  hearsay  in  argument,  the  actual  wrong  done 
the  defendants  would  be  no  greater  were  it  accomplished  by  other  persona 
giving  the  jury  the  same  kind  of  proof  privately  and  criminally.  The  court 
had  no  more  authority  to  admit  the  hearsay,  and  dispense  with  the  oath  and 
the  opiK>rtunity  for  cross-examination  required  by  law,  than  to  render  judg- 
ment, without  any  form  or  pretense  of  trial,  upon  a  rumor  casually  heard  in 
the  street. 

"The  law  does  not  transfer  the  defendants'  property  to  the  plaintiff  as 
damages  without  a  fair  trial,  and  in  a  legal  sense  a  trial  is  not  fair  when  such 
statements  as  were  made  in  this  case  have  any  influence  favorable  to  the  party 
making  them.  He  is  therefore  bound  to  do  every  thing  necessary  to  be  done 
to  rectify  his  wrong,  and  restore  to  the  trial  the  fairness  of  which  he  has 
divested  it.  He  is  legally  and  equitably  bound  to  prevent  his  statement  hav- 
ing  effect  upon  the  verdict.  This  he  cannot  do  without  explicitly  and  unquali- 
fiedly  acknowledging  his  error,  and  withdrawing  his  remark  in  a  manner  tliat 
will  go  as  far  as  any  retraction  can  go  to  erase  from  the  minds  of  the  jury  the 
impression  his  remark  was  calculated  to  make.  But  it  is  by  no  means  certain 
that  the  jury  will,  at  his  request,  disregard  the  fact  stated.  It  is  necessary 
they  should  be  instructed  that  the  unsworn  remark  is  not  evidence,  and  can 
have  no  weight  in  favor  of  the  party  improperly  making  it.  It  is  the  duty  of 
the  wrong-doer  to  request  such  instructions.  The  other  party  does  his  duty 
when  he  objects  to  the  wrong  inflicted  upon  him,  and  does  not  allow  it  to  be 
understood  that  he  waives  his  objection.    In  spite  of  the  fullest  and  frankeit 
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retraction,  and  the  most  explicit  and  emphatic  instmctions  to  lay  the  remark 
entlrelj  oat  of  consideration,  the  trial  may  not  be  fidr.  It  may  not  be  in  the 
power  of  the  retracting  counsel  and  the  court  to  remove  the  prejudice.  Their 
combined  and  irigorons  exertions  may  not  control  the  mental  operations  of  the 
jury.  The  jury  may  not  be  able  to  wholly  free  their  memory  or  the  judgment 
from  the  unfair  and  illegal  impressions  made  by  a  plausible  statement  of  fact, 
which  may  seem  to  them  entitled  to  more  respect  than  the  rule  of  law  that 
excludes  it.  The  statement,  withdrawn  not  because  it  is  contrary  to  the  fact, 
but  because  it  is  not  a  legal  mode  of  proving  the  fact,  may  do  as  much  damage 
as  if  it  had  not  been  withdrawn.  Erroneous  testimony  corrected  by  the  wit- 
ness who  gave  it,  and  an  erroneous  ruling  corrected  by  the  judge  who  made 
it,  stand  on  different  ground. 

"  If  a  party  should  sit  as  a  joint  juror  in  his  own  case,  it  might  not  be 
enough  for  his  counsel  to  request  him  to  ignore  his  own  interest,  and  for  the 
oourt  to  instruct  him  it  is  his  duty  to  do  so.  If  all  the  jurors  had  formed  a 
decided  opinion  on  the  merits  of  the  case  before  they  were  impanelled,  the 
request  of  counsel,  and  the  instructions  of  the  court,  not  to  be  swayed  by  their 
former  convictions,  or  by  what  they  had  heard  at  their  lodgings,*or  read  in 
the  newspapers  during  the  trial,  might  not  make  the  trial  fair.  After  every 
thing  possible  is  done,  the  bias  of  interest  or  previous  opinion  may  not  be 
wholly  overcome.  In  such  cases  as  this  the  operation  of  the  retraction  and 
the  requested  instructions  can  be  most  accurately  estimated  at  the  trial  term 
after  verdict.  Bumham  v.  BuUer,  68  N.  H.  568;  Cole  v.  Boardman,  68  id. 
680.  688.  In  some  cases  they  may.  and  in  others  they  may  not,  be  effectnaL 
Much  may  depend  upon  the  sincerity  and  earnestness  of  the  retractor's  efforts 
to  counteract  his  fault.  If  the  trial  is  allowed  to  go  on,  he  will  be  bound, 
after  the  verdict  in  his  favor,  to  obtain  a  finding  that  the  result  was  not 
affected  by  his  tort,  and  ought  not  to  be  annulled  on  account  of  it.  Whether 
the  error  is  such  that  justice  seems  to  require  the  trial  to  be  stopped,  and 
begun  anew  before  another  jury,  immediately  or  after  a  lapse  of  time  {Ham-' 
bleU  V.  HamMett,  6  N.  H.  388,  847;  Pennsylvania  Co.  v.  Boy,  103  U.  8.  461, 
469)  is  ordinarily  a  question  of  fact.  If  the  trial  is  broken  off  or  the  verdict 
set  aside,  there  is  a  question  of  costs.  Whatever  is  done,  indemnification  is 
the  duty  of  the  party  by  whom,  for  a  time  at  least,  the  course  of  justice  is 
interrupted  and  perverted.  He  is  not  entitled  to  a  discharge  of  the  jury,  a 
waiver  of  the  objection,  or  a  gain  of  any  advantage. 

"  In  Brown  v.  Swineford,  44  Wis.  282,  the  court,  reversing  a  judgment  and 
ordering  a  new  trial  on  an  exception  of  this  kind,  say:  '  The  learned  counsel 
went  beyond  the  legitimate  scope  of  all  argument,  by  stating  and  commenting 
on  facts  not  in  evidence  *  *  *  The  appellant  took  his  exception,  and  his 
counsel  now  supports  it  by  numerous  cases.  •  *  *  All  of  them  support 
the  rule  now  adopted  by  this  court,  that  it  is  error  sufficient  to  reverses  judg- 
ment for  counsel,  against  objection,  to  state  facts  pertinent  to  the  issue  and 
not  in  evidence,  or  to  assume  arguendo  such  facts  to  be  In  the  case  when  tlicy 
are  not.  Some  of  the  cases  go  further,  and  reverse  judgments  for  imputation 
by  counsel  of  facts  not  pertinent  to  the  issue,  but  calculated  to  prejudice  the 
ease.     *    *    *    There  are  cases  in  conflict  .with  those  which  support  this  rule 
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But  in  the  judgment  of  this  court,  the  rule  is  supported  by  the  weight  of 
authority  and  by  principle.  Doubtless  the  Circuit  Court  can,  as  it  did  in  this 
case,  charge  the  jury  to  disregard  all  statements  of  fact  not  in  evidence,  but  it 
is  not  BO  certain  that  a  jury  will  do  so.  Verdicts  are  often  found  against  evi- 
dence, and  without  evidence,  to  warrant  so  great  a  reliance  on  the  discrimina- 
tion of  jurors.  And  without  notes  of  the  evidence,  it  may  be  often  difficult 
for  jurors  to  discriminate  between  the  statements  of  fact  by  counsel,  following 
the  evidence,  and  outside  of  it.  It  is  sufficient  that  the  extra-professional 
statements  of  counsel  may  greatly  prejudice  the  jury  and  affect  the  verdict* 

*  *  *  It  is  the  duty  of  counsel  to  make  the  most  of  the  case  which  his 
client  \a  able  to  give  him;  but  counsel  is  out  of  his  duty  and  his  right,  and 
outside  of  the  principle  and  object  of  his  profession,  when  he  travels  out  of 
bis  client's  case,  and  assumes  to  supply  its  deficiencies.  Therefore  is  it  that 
the  nice  sense  of  the  profession  regards  with  such  distrust  and  aversion  the 
testimony  of  a  lawyer  in  favor  of  his  client.  *  *  *  The  very  fullest 
freedom  of  speech  within  the  duty  of  his  profession  should  be  accorded  to 
counsel;  but  it  is  license,  not  freedom  of  speech,  to  travel  out  of  the  record, 
basing  his  argument  on  facts  not  appearing,  and  appealing  to  prejudices 
irrelevant  to  the  case  and  outside  of  the  proof. 

**  In  that  case  there  was  no  retraction  by  counsel,  and  no  finding  of  the  fact 
of  a  fair  trial. 

"Injaqtie9v.  Bridgeport  ff,  B.  Co.,  41  Conn.  61,  the  plaintiff's  damages 
were  assessed  by  a  judge  without  a  jury,  certain  evidence  was  admitted,  sub- 
ject to  the  defendant's  '  objection,  to  be  heard  in  the  argument.'  After  the 
argument,  this  evidence  '  was  ruled  out  and  rejected,  and  no  portion  of  it  was 
considered  by  the  judge,  who  so  stated  in  open  court  when  rendering  his 
decision.'  The  court  say:  '  Nor  is  the  effect  of  this  testimony  upon  the  mind 
of  the  judge,  in  reaching  the  decision  pronounced  on  the  merits,  to  be  entirely 
disregarded.  We  cannot  accede  to  the  claim  of  the  plaintiff  that  the  defend- 
ant could  not  have  been  injured  by  this  testimony  because  it  was  ultimately 
rejected  and  ruled  out.  The  operations  of  our  minds  are  mysterious  even  to 
ourselves.  We  cannot  always  appreciate  the  influence  which  lead  us  to  a 
result.  No  doubt  the  judge  who  tried  the  cause  intended  to  disabuse  his  mind 
of  any  influence  from  this  testimony.  No  doubt  he  was  unconscious  of  being 
affected  by  it.  Possibly  he  was  not.  Still  we  do  not  deem  it  improbable  that 
he  was;  especially,  when  we  look  at  the  amount  of  damages  assessed  in  the 
case,  which  seems  to  us  unwarrantably  large  in  view  of  the  legitimate 
evidence.' 

"In  Dougherty  v.  Welch,  58  Conn.  558,  560,  the  court  say:  '  No  man  can  be 
quite  certain  that  he  is  aware  of  all  the  influences  which  have  produced  con- 
viction. It  is  one  thing  to  prevent  the  entry  of  an  influence  into  the  mind; 
quite  another  to  dislodge  it.'  But  the  court  also  say:  '  It  would  be  imposl^ble 
to  conduct  judicial  investigations  ujMn  the  theory  that  every  thing  which 
reaches  the  ear  of  the  trier  affects  his  final  determination  of  questions  of  fact, 
beyond  all  power  of  resistance  upon  his  part.' 

"  In  State  v.  Totoler,  18  R.  I.  661,  665,  some  of  the  cases  are  cited  in  which 
it  is  held  that  an  error  committed  by  the  admission  of  incompetent  testimouy 
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is  cured  by  its  subsequent  rejection  or  withdrawal,  if  the  jury  are  clearly  di- 
xected  not  to  regard  it.  '  The  ground  of  these  decisions/  say  the  court,  *is  thai 
the  testimony,  after  being  rejected  or  withdrawn,  is  no  longer  legally  before 
the  jury,  but  is  out  of  the  case;  and  the  jury  being  instructed  to  disregard  it, 
it  is  to  be  presumed  that  they  follow  the  instruction.  The  defendant  contends 
that  the  rule  ought  not  to  be  applied  to  the  case  at  bar,  because  the  testimony 
was  withdrawn,  not  as  incompetent,  but  arowedly  to  remore  all  ground  for 
exceptions.  We  think  however  that  the  rule  does  not  depend  on  the  motiTes 
which  influenced  the  withdrawal.  The  question  is,  did  the  withdrawal  take  the 
testimony  out  of  the  case  ?  If  it  did,  it  is  to  be  considered  as  if  it  had  never  been 
admitted.  We  think  the  withdrawal,  being  by  consent  of  court,  it  is  to  be  re- 
garded as  the  act  of  the  court,  and  that  in  contemplation  of  law  it  purged  the 
case  absolutely  out  of  the  testimony.  The  defendant  insists  that  the  testimony » 
though  withdrawn,  must  inevitably  have  had  an  influence  on  the  jury,  and 
that  this  influence  must  have  been  aggravated  by  the  statement  of  the  prose- 
cuting  attorney  that  he  had  other  witnesses  to  reputation,  which  he  withheld 
because  of  the  defendant's  objection.  We  have  no  doubt  that  juries  are  often 
influenced  by  extrinsic  matters.  We  regret  to  say  too,  that  there  is  reason  to 
think  that  lawyers  sometimes  do  and  say  things  for  the  purpose  of  prodacing^ 
an  effect  on  the  minds  of  a  jury  which  is  not  legitimate.  Such  conduct  may 
afford  ground  for  new  trial  if  there  is  reason  to  suppose  the  jury  has  been  in- 
fluenced by  it,  as  indeed  the  erroneous  admission  of  testimony,  subsequently 
ruled  out,  may  afford  ground  for  a  new  trial  if  there  is  reason  to  think  the  juiy 
has  been  influenced  by  it.  But  the  true  mode  of  getting  a  new  trial  on  such 
ground  is  by  petition  addressed  to  the  discretion  of  the  court,  and  not  by  bill 
of  exceptions;  for  we  cannot  presume  that  the  jury  has  been  influenced,  and  in 
a  bill  of  exceptions  the  court  exeroises  no  discretion  on  matters  of  fact,  but 
only  grants  a  new  trial  where  in  point  of  law  some  material  error  has  been 
committed.  Unangst  v .  Krennsr,  8  Watts  &  S.  891 .  The  court  does  not  get,  by  a 
bill  of  exceptions,  the  information  which  will  enable  it  to  exereise  a  judicial 
discretion.  In  the  case  at  bar  we  are  informed  only  in  regard  to  whatoccuired 
in  the  matter  of  the  rulings  which  are  reported  for  revision.  For  any  thing 
that  appears,  the  evidence  against  the  defendant,  independently  of  the  evidence 
of  reputation,  may  have  been  utterly  overwhelming,  and  there  may  be  n» 
foundation  whatever  for  the  supposition  that  the  jury  was  influenced  either  by 
the  evidence  of  reputation  or  by  the  reprehensible  remarks  of  the  prosecuting 
attorney.' 

"  In  a  capital  case,  if  the  prosecuting  officer,  having  introduced  a  great  amount 
of  every  kind  of  incompetent  testimony,  should  at  last  meet  repeated  objection 
by  informing  the  jury,  expressly  or  by  insinaation,in  an  observation  addressed  to 
the  court,  that  he  had  a  convincing  mass  of  similar  evidence  of  the  prisoner's 
guilt,  but  would  withhold  it  for  the  purpose  of  avoiding  technical  exceptions, 
and  for  the  same  purpose  would  withdraw  what  had  been  objected  to,  the 
withholding  and  withdrawing  might  be  made  an  effective  part  of  the  State's 
case,  and  the  life  of  the  accused  might  be  endangered  by  his  exercising  liis 
right  of  objection.  The  law  would  not  depend  upon  the  motive  of  the  prose- 
cuting officer;  but  having  violated  the  right  of  fair  trial,  and  necessarily  as- 
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8iimed  the  affirmative  and  the  bnrden  of  proof  on  liis  implied  plea,  in  confession 
and  avoidance,  that  he  had  made  complete  amends,  his  apparent  motive, 
whether  averred  or  inferred,  might  be  important  evidence  and  the  question  of 
fact  raised  by  the  plea. 

**8kUe  V.  TowUr  is  an  authority  for  a  conclusive  legal  presumption,  on  a  bill 
of  exceptions,  in  such  a  case,  that  the  jury  are  not  influenced  by  the  illegal 
proceedings  if  they  are  fairly  instructed  to  disregard  it,  and  for  the  rule  that 
the  defendant's  remedy  is  a  petition  for  a  new  trial.  After  judgment  of  con- 
viction in  a  criminal  case,  a  new  trial  may  be  granted  on  the  defendant's  peti- 
tion, when  justice  has  not  been  done  through  accident,  mistake,  or  misfortune, 
and  a  further  hearing  would  be  equitable.  BtizzeU  v.  State,  59  N.  H.  61.  In 
the  present  case  the  illegal  proceedings  occurred  during  the  trial,  and  in  open 
court;  and  if  a  supplementary  petition  for  a  new  trial  is  a  possible  remedy,  it  is 
unnecessary.  State  v.  Ayer,  23  N.  H.  801, 920;  AUen  v.  Aldrich,  29  N.  H.  68,  75; 
State  V.  Knapp,  45  N.  H.  148,  157-160.  In  our  simple  and  convenient  S3rstem 
of  practice,  if  the  indisputable  error  was  harmless,  that  fact  can  be  found  on 
the  plaintiff's  motion  at  the  trial  term.  The  party  violating  the  right  of  fair 
trial  accepts  the  burden  of  presenting  and  proving  his  claim  that  he  has  made 
full  restitution,  and  that  the  decision  of  the  jury  was  not  affected  by  his 
admitted  wrong.  On  the  question  of  influence  his  acknowledgment,  re- 
traction and  apparent  motives,  the  instructions  given  at  his  request, 
and  the  verdict  are  evidence,  but  do  not  shift  the  burden  of  proof.  That 
bnrden  is  not  to  be  unjustly  thrown  upon  the  other  party,  by  putting  him 
to  a  petition  for  a  new  trial;  nor  is  his  exception  unjustly  overruled  by  a 
conclusive  legal  presumption  as  to  the  effect  of  instructions." 

Where  it  is  alleged  that  an  attorney  in  the  argument  of  a  cause  on  trial  to  a 
jury  made  misstatements  of  the  evidence,  and  went  outside  of  the  record  in 
his  statements  of  the  facts  proved  on  the  trial,  the  attention  of  the  court  should 
be  called  to  the  language  and  conduct  of  the  attorney  by  the  proper  objection, 
and  a  ruling  had  thereon  by  the  court.  If  the  objection  is  overruled,  and  an 
exception  taken,  the  question  may  be  reviewed  in  the  Supreme  Court,  upon 
the  language,  objection,  ruling,  and  exception  being  made  a  part  of  the  record 
by  the  proper  bill  of  exception,  but  not  otherwise.  Neb.  Sup.  Ct.,  Sept.  29, 
1886,  BaUi8  v.  Drake. 

In  Bea  v.  Harrington,  58  Vt.  181,  the  court  said:  "  Exception  was  taken 
by  defendant  to  a  remark  of  the  counsel  for  the  plaintiff  in  the  closing  argu. 
ment  to  the  jury.  He  made  a  statement  of  a  fact  to  the  jury  which  concededly 
was  not  in  proof.  The  impropriety  and  wrong  of  counsel  thus  stating  or  as- 
suming facts  in  argument  which  are  outside  of  all  evidence  are  perfectly  man- 
ifest. If  a  deliberate  act,  its  object  can  be  only  to  have  the  jury  consider  a  fact 
not  in  the  case,  and  thus  induce  a  verdict  not  warranted  by  the  evidence. 
Legitimate  arg^ument  elucidates  the  truth.  *  Its  power  and  usefulness  in  this 
behalf  are  very  great.  The  largest  latitude  should  therefore  be  allowed  to 
counsel  in  argument  fairly  within  the  scope  of  the  evidence.  But  it  has  been 
repeatedly  held  in  other  jurisdictions  and  recently  in  this,  that  when  counsel 
persistently  travel  out  of  the  record,  basing  argument  on  facts  not  appearing^ 
and  appealing  to  prejudice,  irrelevant  to  the  case  and  outside  of  the  proof,  it 


824  MISSISSIPPI, 


Martin  y.  State. 


not  onlj  merits  the  severe  censare  of  the  court,  but  is  valid  groand  for  excep- 
tion. But  in  this  case  the  exception  was  to  a  single  remark,  not  unlikely  an 
inadvertence  In  the  heat  of  debate,  possiblj,  as  now  claimed,  provoked  by  ob» 
jectionable  suggestions  of  opposing  counsel,  promptly  dealt  with  by  the  ecnirt, 
and  not  persisted  in  by  the  erring  counsel,  and  we  think  worked  no  injury  to 
the  defendant;  therefore  this  exception  should  not  be  sustained." 

In  Dotodell  v.  Wilcox,  64  Iowa,  721,  it  was  held  that  great  latitude  should  be 
allowed  counsel  in  argument  in  appealing  to  the  sympathies  of  a  jury;  and 
that  the  court  did  not  abuse  its  discretion  in  allowing  plaintiff's  counsel  to  ap- 
peal to  the  jury  in  her  behalf  as  a  soldier's  widow,  and  in  denouncing  her  op- 
ponents as  leeches  and  oppressors  of  poor  women  and  widows —  she  meanwhile 
sitting  near,  facing  the  jury,  and  weeping,  or  pretending  to  weep,  when  such 
appeals  were  .made. 

In  LUUs  Rock  A  Ft.  8.  By.  Co.  v.  (kN>enes$e,  Sup.  Ct.  of  Ark.,  Dec.  18,  1888, 
held,  that  although  a  new  trial  will  be  granted  where  counsel  abuse  their 
privileges  by  persisting  in  stating  to  the  jury  facts  which  are  not  in  evidence, 
or  by  making  other  statements,  in  the  way  of  argument,  which  are  clearly 
unwarranted  and  prejudicial,  yet  if  the  court  has  told  the  jury  that  they  should 
entirely  disregard  it,  and  the  attorney  himself  has  said  to  them  that  his  state- 
ment was  not  evidence,  but  was  only  made  by  way  of  argument,  and  that  they 
should  not  consider  it  in  any  other  light,  it  will  be  presumed  that  the  mischief 
of  the  remark  was  counteracted,  and  will  be  held  to  afford  no  ground  for  a 
reversal  of  the  judgment. 

In  Stone  v.  8tcUe,  Texas  Court  of  Appeals,  January,  1887,  in  his  address 
to  the  jury,  the  county  attorney  used  the  following  language:  "  This  defend- 
ant, I.  L.  Stone,  is  a  contemptible  and  pusillanimous  puppy.  He  comes  into 
this  court  with  the  swaggering  insolence  of  a  grocery  bully,  and  pleads  not 
guilty  to  this  charge.  During  the  hours  of  night,  while  his  family  were  at 
their  humble  home  shedding  tears  of  regret  over  the  sad  downfall  of  the  hus- 
band and  father,  this  man,  this  biped,  I.  L.  Stone,  is  bedding  up  with  these 
prostitutes.  Had  I  the  command  of  language  to  stand  here  and  express  my 
contempt  of  this  thing,  this  I.  L.  Stone,  I  could  stand  until  the  dawn  of  the 
resurrection  day,  and  then  say  less  than  he  merits.  If  I  were  going  to  estab- 
lish a  hell  on  earth,  and  invade  the  realms  of  darkness  for  one  to  supervise  it, 

I  would  leave  there,  and  come  back  here,  and  take  I.  L.  Stone,  for  he  is  a  fair 
representative  of  the  devil."  The  court  said:  "  Such  language  was  uncalled 
for,  and  highly  reprehensible.  It  was  not  argument,  nor  a  diacuaaion  of  the 
evidence.  It  was  a  personal  and  undignified  abuse  of  the  accused,  such  as 
should  never  be  tolerated  in  a  court  of  justice.  It  was  calculated  to  arouse 
the  passions  of  the  jury  against  the  defendant,  and  to  materially  prejudice 
him  in  the  trial.  '  It  was  such  error  in  the  proceedings  as  wouldof  itself  cause 
a  reversal  of  the  judgment.    Btckf  v.  StcUe,  19  Tex.  App.  808;  Conn  v.  StaU, 

II  Tex.  App.  891;  Souse  v.  State,  9  Tex.  App.  667." 

See  Tqft  v. F%ake,  140 Mass.  250;  s.  c,  54  Am.  Bep.  459. 
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8tattU$ — jaurnaU  ofhgidature  to  add  to. 

The  joamftiB  of  the  legisUitare  are  not  admissible  in  evidence  to  show  that  a 
statute  does  not  contain  amendments  which  were  adopted.* 

HABEAS  corpus.     The  petitioner  was  arrested  for  refusing  to 
pay  a  license.     The  relator  was  remanded. 

Calhoon  &  Oreen^  W.  P.  d  /.  B.  Harris,  for  appellant. 
T.  Jfl  Miller y  attorney-general,  for  State* 

GAXPfiELL,  J.  The  right  of  the  sheriff  of  Hinds  county  to 
detain  the  petitioner  depends  upon  the  validity  of  ''An  act  to 
amend  sections  556  and  585,  Code  of  1880,  so  as  to  increase  the 
public  reyenue,  and  provide  for  the  faithful  collection  of  the  same," 
approved  March  18,  1886,  and  published  by  authority  as  a  law. 
Its  validity  as  a  law  is  assailed  on  the  ground,  that  while  it  was 
signed  by  the  president  of  the  senate  and  the  speaker  of  the  house 
of  representatives  and  by  the  governor,  it  is  not  to  be  accepted  as  a 
law,  because  by  reference  to  the  journals  of  the  senate  and  house  it 
appears  that  a  bill  with  the  title  of  the  foregoing  act  was  intro- 
duced in  the  house  and  passed  and  sent  to  the  senate,  which  passed 
it  with  thirty-seven  ameodments,  of  which  that  numbered  thirty- 
four  related  to  that  part  of  the  bill  which  imposed  the  tax  for  the 
non-payment  of  which  petitioner  was  arrested,  and  materially 
altered  it,  and  that  the  bill  was  amended  in  other  particulars  by 
the  senate  and  returned  to  the  house,  which  concurred  in  these 
amendments,  but  the  act  as  approved  by  the  governor  does  not 
contain  said  amendment  thirty-four  and  said  other  amendment 
particularly  mentioned,  but  wholly  omits  both;  wherefore  it  is 
alleged  that  the  bill  signed  by  the  governor  was  not  passed  by  both 
houses,  and  therefore  is  not  a  law,  or  if  a  law  in  part  is  not  as  to 
the  part  under  which  the  petitioner  is  detained* 

The  question  thus  presented  is  not  whether  the  journals  of  the 
senate  and  house  of   representatives  are  evidence,   and   may  be 

♦  Contra:  State  v.  McCleUaTid  (18  ^eb.  )i2Q),  53  Am.  Kep.  814. 
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resorted  to  as  sach  in  some  cases  and  for  some  purposes;  or  whether 
the  approval  and  signing  by  the  govemor  of  an  act  which  was  not 
passed  by  both  houses  would  give  it  the  force  of  law;  or  whether 
an  alteration  of  an  act  passed  by  both  houses  and  signed  by  the 
goremor,  after  such  signing,  would  affect  it 

The  precise  question  for  decision  is  this:  Is  an  act  signed  by  the 
govemor,  after  having  been  signed  by  the  president  of  the  seitate 
and  the  speaker  of  the  house  of  representatives  in  attestation  of  the 
fact  that  it  had  passed  both  houses,  the  sole  evidence  of  its  contents 
as  passed  by  both  houses,  or  may  resort  be  had  to  the  journals  of 
either  to  determine  whether  the  bill  as  signed  by  the  president  of 
the  senate  and  speaker  of  the  house  contains  amendments  which 
appear  to  have  been  adopted?  In  other  words  whether  the  bill  a& 
signed  by  the  presiding  officers  is  that  which  was  passed  by  both 
houses. 

It  is  not  questioned  that  a  bill  entitled  as  above  passed  both 
houses,  and  the  dispute  is  whether  the  two  houses  consented  to 
precisely  the  same  provisions.  It  is  a  question  as  to  the  contents 
and  provisions  of  the  bilL 

There  is  great  diversity  of  opinion  on  the  general  subject  to 
which  this  question  relates. 

One  view  is  that  the  legislature  can  act  only  as  authorized  by  the 
Constitution,  and  that  the  journals  must  show  affirmatively  con- 
formity to  the  requirements  of  the  Constitution  in  the  progress  of 
a  bill  through  its  several  stages  to  become  a  law,  or  else  that  it  is 
not  a  law,  and  is  to  be  so  declared  and  treated  by  the  courts. 

Another  is  that  mere  silence  of  the  journals  as  to  those  matters 
not  required  by  the  Constitution  to  be  entered  on  them  will  not 
invalidate  a  bill  passed  by  both  houses,  but  a  presumption  will  be 
indulged  in  favor  of  conformity  to  the  Constitution  and  the  act  will 
be  upheld  on  that  presumption;  but  if  the  Constitution  requires 
the  entry  on  the  journals  of  certain  things,  and  they  are  not  shown 
by  the  journals,  or  if  the  journals  affirmatively  show  a  failure  to 
observe  these  provisions  of  the  Constitution  which  relate  to  the 
passing  of  bills,  but  are  not  required  to  be  entered  on  the  journals, 
the  bill  will  not  become  a  law. 

A  third  view  is  that  the  enrolled  act  signed  by  the  president  of 
the  senate  and  the  speaker  of  the  house  of  representatives,  and  the 
governor  is  the  sole  expositor  of  its  contents  and  the  conclusive 
evidence  of  its  existence  according  to  its  purport,  and  that  it  is  not 
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allowable  to  look  farther  to  discorer  the  history  of  the  act  or  ascer- 
tain its  proTisions. 

There  may  be  modifications  of  these  several  yiews,  bnt  they  em- 
.brace  substantially  the  different  rules  announced  on  this  much 
mooted  subject. 

The  first-mentioned  has  but  feeble  support.  Its  absurdity  is  sa 
manifest  as  to  have  found  few  advocates.  It  degrades  the  legisla- 
tnre  below  the  level  of  an  inferior  court  of  special  and  limited 
jurisdiction,  and  demands  that  its  daily  record  of  proceedings  shall 
afiirmatively  show  the  existence  of  all  those  facts  and  conditions  on 
which  its  power  to  act  depends,  and  indulges  no  presumption  in 
favor  of  its  proper  action,  even  as  to  matters  over  which  its  power 
to  act  is  undoubted. 

This  view  appears  to  have  obtained  a  firm  footing  in  Illinois, 
founded  on  a  change  in  the  Constitution  which  was  held  to  make 
the  rule  proper.  As  formulated  in  Barnes  v.  Siames^  35  111.  121, 
the  doctrine  is  that,  **  when  a  bill  has  become  a  law,  there  must  be 
record  evidence  of  every  material  requirement  from  its  introduction 
nntU  it  becomes  a  law.  And  this  evidence  is  found  upon  the 
journals  of  the  two  houses.^'  Similar  utterances  have  been  made 
elsewhere.  It  is  evident  that  able  judges  in  Illinois  have  been 
dissatisfied  with  the  rule  in  that  State.  In  the  case  just  mentioned 
it  is  said,  *^  were  it  not  for  the  somewhat  peculiar  provision  of  our 
Constitution,  which  requires  that  all  bills,  before  they  can  become 
laws,  shall  be  read  three  several  times  in  each  house,  and  shall  be 
passed  by  a  vote  of  a  majority  of  all  the  members  elect,  a  bill  thus 
signed  and  approved  would  be  conclusive  of  its  validity  and  bind- 
ing force  as  a  law.*'  It  was  also  said,  "  We  are  not  however  pre- 
pared to  say  that  a  different  rule  might  not  have  subserved  the 
public  interest  equally  well,  leaving  the  legislature  and  the  execu- 
tive to  guard  the  public  interest  in  this  regard  or  to  become 
responsible  for  its  neglect." 

The  second  view  mentioned  has  considerable  support.  There  is 
a  quite  general  concurrence  in  the  proposition  that  mere  silence  of 
the  journals  as  to  those  steps  in  the  progress  of  a  bill  through  the 
two  houses,  not  required  by  the  Constitution  to  be  entered  on  the 
journals,  willnot  invalidate  a  bill,  which  in  such  case,  will  be  pre- 
sumed to  have  been  passed  in  conformity  to  the  Constitution;  but 
among  the  courts  holding  to  this  second  view  there  is  not  com- 
plete accord  as  to  when  the  failure  of  the  journals  to  show  entries- 
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reqaired  by.  the  Constitution  to  be  made  on  them  will  invali- 
date an  act  of  the  legislature;  nor  is  there  harmony  as  to  the  scope 
of  judicial  vision  beyond  the  enrolled  act  in  the  effort  to  ascertain 
the  law. 

This  view  puts  the  legislature  on  the  footing  of  an  inferior 
tribunal,  with  special  authority  to  act  in  a  prescribed  state  of  case 
and  manner,  and  presumes  in  favor  of  the  regularity  of  its  action 
in  cases  in  which  its  action  is  not  required  to  be  shown  by  its  rec- 
ord, and  against  it  as  to  matters  required  to  be  of  record  on  its 
journal,  and  decides  against  its  action  in  the  absence  of  such  record 
evidence,  as  well  as  where  its  record  shows  affirmatively  non-com- 
pliance with  directions  of  the  Constitution  as  to  the  mode  of  exer- 
cising legislative  power.  This  view  is  supported  by  Jones  v.  Hulck- 
inson,  43  Ala.  721;  Moody  r.  State,  48  Ala.  115;  Walter  v.  Griffith, 
70  Ala.  361;  Worihen  v.  Badget,  32  Ark.  496;  Smithes  v.  Qarth, 
33  Ark.  17;  Wsitt  v.  Kenfisld,  54  Cal.  Ill;  In  rs  Hobsrts,  5  Col. 
525;  McCuttoch  v.  Stats,  11  Ind.  424;  Berry  v.  R.  (7o.,41  Md.  446; 
LeggY.  Mayor,  42  Md.  203;  Supervisors  v.  Heenan,  3  Minn.  330. 
State  V.  Hastings,  24  Minn.  78;  State  v.  Mead,  71  Mo.  266;  Hull 
V.  Mitter,  4  Neb.  503;  Judicial  Opinion,  35  N.  H.  579;  Judicial 
Opinion,  52  N.  H.  622;  Fordyce  v.  Oodman,  20  Ohio  St  1;  StaU 
T.  Piatt,  2  S.  C.  150;  StcOe  v.  Hagood,  13  S.  C.  46;  Osboume  v. 
Staley,  6  W.  Va.  85;  s.  c,  18  Am.  Bep.  640. 

The  precise  question  in  the  case  cited  from  70  Ala.  is  whether 
the  absence  of  an  affirmative  showing  by  the  journals  of  matters 
not  required  by  the  Constitution  to  be  entered  on  them  invalidated 
an  act  signed  by  the  presiding  officers  of  the  two  houses  and  the 
governor,  and  it  was  decided  in  the  negative.  No  reference  is 
made  by  the  court  in  that  case  to  the  cases  in  43  an'd  48  Ala., 
respectively,  or  either  of  them,  and  it  does  not  appear  how  that 
learned  court  will  decide  the  question  now  before  us.  We  admit 
that  the  eases  in  43  and  48  Ala.  are  against  our  view,  but  they 
appear  not  to  have  commanded  sufficient  respect  at  home  to  have 
been  cited  in  the  case  in  70  Ala. 

The  case  in  54  Cal.  Ill,  makes  no  mention  of  the  case  in  30  GaL, 
in  which  the  contrary  doctrine  is  held,  and  contains  no  satisfactory 
reason  for  the  conclusion  reached. 

The  cases  in  4L  and  42  Md.  are  peculiar,  and  when  consid* 
ered  in  connection  with  Fouke  v.  Fleming,  13  Md.  392,  and  Maynr 
Y.  Harwood,  32  Md.  471;  s.  c,  3  Am.  Rep.  161,  cannot  be  consid- 


iVVlllL  TERM,  188C.  §29 


Ex  parte  Wren. 


ered  as  putting  Maryland  among  the  States  whose  courts  permit 
the  enrolled  act  of  the  legislature  to  be  overthrown  by  the  journals. 
In  the  latest  case  cited  the  court  said:  *'  Nor  do  we  decide  in  this 
case  that  the  journals  of  the  two  houses,  though  required  by  the 
Constitution  to  be  kept  as  records  of  their  proceedings,  would  be 
evidence  ^er  se  upon  which  the  validity  of  a  statute  having  the  re- 
quired authentication  could  be  successfully  questioned  as  to  the 
manner  of  its  enactments.  But  we  think  the  journals,  in  connec- 
tion with  other  competent  evidence  upon  the  subject,  may  be  ex- 
amined as  means  of  information  to  aid  in  arriving  at  a  correct  con- 
clusion as  to  what  was  the  action  of  the  legislature  on  any  particular 
bill  before  it.'' 

It  is  observable  also  that  the  Constitution  of  Maryland  expressly 
requires  that  every  bill  shall  be  '*  actually  engrossed  for  a  third 
reading,"  and  the  Code  of  that  State  declares  the  journals  evidence. 

In  both  the  Minnesota  cases  the  acts  of  the  legislature  were  up- 
held. The  case  in  11  Ind.  was  overruled  by  Evans  v.  Browne,  30 
Ind.  514.  The  decision  reported  in  20  Ohio  St.  supra,  is  rested  on 
MiUer  v.  Staie,  3  Ohio  St.  476,  the  opinion  in  which  by  Thubhan, 
0.  J.,  we  submit,  strongly  supports  our  view. 

SiaU  y.  Piatt,  2  S.  C,  was  decided  by  a  divided  court,  and  the 
dissenting  opinion  is  far  more  satisfactory  than  that  of  the  majority 
of  the  court.  In  Stats  t.  Hagood,  13  S.  C,  the  doctrine  of  the 
former  case  was  followed  in  deference  to  stare  decisis,  but  an  able 
opinion  shows  the  error  of  the  former  ruling. 

The  third  view  mentioned  above  meets  our  unqualified  approval, 
because  it  is  the  simplest,  the  surest  to  avoid  errors  and  difficulties, 
in  accord  with  the  Constitution,  and  supported  by  an  array  of  au- 
thority and  a  cogency  of  argument  that  commands  our  fullest 
assent.  Every  other  view  subordinates  the  legislature  and  disre- 
gards that  co-equal  position  in  our  system  of  the  three  departments 
of  government.  If  the  validity  of  every  act  published  as  law  is 
to  be  tested  by  examining  its  history,  as  shown  by  the  journals  of  the 
two  houses  of  the  legislature,  there  will  be  an  amount  of  litigation, 
difficulty,  and  painful  uncertainty  appalling  in  its  contemplation 
and  multiplying  a  hundred  fold  the  alleged  uncertainty  of  the  law. 
Every  suit  before  every  court  where  the  validity  of  a  statute  may 
be  called  in  question  as  affecting  the  right  of  a  litigant  will  be  in 
the  nature  of  an  appeal  or  writ  of  error  or  bill  of  review  for  errors 
apparent  on  the  face  of  the  legislative  records,  and  the  journals 


330  MISSISSIPPI, 


Ex  parte  Wren. 


mast  be  explored  to  determine  if  some  contradiction  does  not  exist 
between  the  joamals  and  the  bill  signed  by  the  presiding  officers  of 
the  two  houses.  What  is  the  law  is  to  be  declared  by  the  court. 
It  must  inform  itself  as  best  it  can  what  is  the  law.  If  it  may  go 
beyond  the  enrolled  and  signed  bill  and  try  its  yalidity  by  the 
record  contained  in  the  journals,  it  must  perform  this  task  as  often 
as  called  on,  and  every  court  must  do  it.  A  justice  of  the  peace 
must  do  it,  for  he  has  as  much  right  and  is  as  much  bound  to  pie- 
£erve  the  Constitution  and  declare  and  apply  the  law  as  any  other 
•court,  and  we  shall  have  the  spectacle  of  examination  of  journals 
by  justices  of  the  peace  and  statutes  declared  to  be  not  law  as  the 
result  of  their  journalistic  history,  and  the  Circuit  and  Chancery 
Oourcs  will  be  constantly  engaged  In  like  manner,  and  this  court 
will  on  appeal  have  often  to  try  the  correctness  of  the  determina- 
tion of  the  court  below  as  to  the  conclusion  to  be  drawn  from  the 
legislatiye  journals  on  the  inquiry  as  to  the  validity  of  statutes  thus 
tested.  It  is  difficult  enough  often  to  say  what  an  admitted  statute 
means,  and  while  we  would  not  shrink  from  the  investigation  of 
all  questions  of  fact  on  the  existence  of  which  any  statute  depends, 
we  decline  to  review  the  legislative  records  to  try  the  regularity  of 
its  action  as  to  the  manner  of  exercising  its  constitutional  authority 
to  enact  laws,  over  which  its  power  is  as  plenary  as  that  of  this 
court  as  to  the  manner  in  which  it  shall  exercise  its  jurisdiction. 

The  rule  which  we  announce  as  the  correct  one  is  supported  by 
Sherman  v.  Story,  30  Oal.  253;  People  v.  Burt^  43  Oal.  560;  Eoane 
Y.  BrownSy  30  lud.  514;  KoehUr  v.  Hill,  60  Iowa,  543;  Company  v. 
Ri'Jioux,  23  La.  Ann.  743;  Mayor  v.  Harwood,  32  Md.  471;  Rail- 
road Co.  V.  Governor,  23  Mo.  353;  Swann  v.  Bitck^  40  Miss.  268; 
State  V.  Swift,  10  N"ev.  176;  Pangborn  v.  Young,  32  N.  J.  Law, 
29;  People  v.  Devlin,  33  N.  Y.  269;  Brodnax  v.  Oroom,  64  N.  C. 
244. 

There  are  other  cases  supporting  the  opposite  views,  but  we  have 
cited  the  most  important  on  both  sides. 

The  English  rule  is  conceded  to  be  that  for  which  we  contend. 

The  fundamental  error  of  any  view  which  permits  an  appeal  to 
the  journals  to  see  if  the  Constitution  has  been  observed  in  the 
passage  by  both  houses  of  their  enactments,  is  the  assumed  right 
of  the  judicial  department  to  revise  and  supervise  the  legislative  as 
to  the  manner  of  its  performance  of  its  appointed  constitutional 
functions.     It  is  the  admitted  province  of  the  courts  to  judge  and 
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4leclare  if  an  act  of  the  legislature  violates  the  Gonstitation,  but 
this  duty  of  the  courts  begins  with  the  completed  act  of  the  legis- 
lature. It  does  not  antedate  it.  The  legislature  is  one  of  the 
three  co-ordinate  and  co-equal  departments  into  which  the  powers 
of  government  are  divided  by  the  Constitution,  possessing  all  legis- 
lative power  and  not  subject  to  supervision  and  control  during  its 
performance  of  its  constitutional  f unctions,  nor  to  judicial  revision 
4ifterward  of  the  manner  in  which  it  obeyed  the  Constitution  its 
members  are  sworn  to  support.  From  necessity  the  judicial  depart- 
ment must  judge  of  the  conformity  of  legislative  acts  to  the  Con- 
stitution, but  what  are  legislative  acts  must  be  determined  by  what 
■are  authenticated  as  such  according  to  the  Constitution. 

That  instrument  contains  many  provisions  as  to  the  passage  of 
bills  which  are  admitted  to  be  addressed  to  legislators  exclusively, 
and  for  non-observance  of  which  there  is  confessedly  no  remedy 
which  courts  can  apply.  Why  should  a  distinction  be  drawn  be- 
tween the  different  provisions  of  the  Constitution,  and  some  be  held 
mandatory  and  others  directory?  There  is  no  reason  for  such  a 
distinction,  and  it  is  the  offspring  of  a  necessity  born  of  the  error 
of  regarding  any  of  the  provisions  of  the  Constitution  addressed  to 
and  obligatory  on  the  legislature  as  enforceable  by  the  courts  as 
supervisors  of  the  legislature.  The  sound  view,  and  that  which 
avoids  the  inconsistency  of  the  distinction  mentioned,  is  to  regard 
all  of  the  provisions  of  the  Constitution  as  mandatory,  and  those 
regulating  the  legislative  department  as  addressed  to  and  manda- 
tory to  that  body,  and  with  which  the  courts  have  nothing  to  do  in 
the  way  of  revision  of  how  the  legislature  has  performed  its  duty 
in  the  matters  confided  exclusively  to  it  by  the  Constitution. 

Let  the  courts  accept  as  statutes,  duly  enacted,  such  bills  as  are 
delivered  by  the  legislature  as  their  acts  authenticated  as  such  in 
the  prescribed  mode. 

The  language  of  the  Constitution,  §  23,  art.  iv,  is  ''  Bills  may 
originate  in  either  house,  *  *  *  and  every  bill  shall  be  read 
on  three  different  days  in  each  house,  unless,  etc.,  *  *  *  and 
«very  bill,  having  passed  both  houses,  shall  be  signed  by  the  presi- 
dent of  the  senate  and  the  speaker  of  the  house  of  representatives 
in  open  session." 

*'  Section  24.  Every  bill  which  has  passed  both  houses  shall  be 
presented  to  the  governor  of  the  State."  Is  it  not  manifest  that 
the  requirement  that  the  bills  which  have  passed  both  houses  shall 
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be  signed  by  their  presiding  officers,  in  open  session,  was  designed 
as  an  official  attestation  of  the  fact  of  such  passage,  and  a  solemn 
and  unimpeachable  authentication  of  the  bills  passed  by  both 
houses,  an  assurance  of  their  identity  and  of  the  fact  that  they  had 
been  passed  by  both  houses,  in  the  manner  required  by  the  Con- 
stitution? Thus  attested,  erery  bill  is  to  be  presented  to  the  gover- 
nor. Must  he  search  the  journals  to  guard  against  a  disregard  by 
the  legislature  of  the  Constitution  as  to  the  manner  of  legislating, 
and  to  avoid  giving  approval  to  an  act  passed  without  a  due  observ- 
ance by  the  legislature  of  its  provisions? 

Is  every  person  on  whom  the  law  operates  to  look  beyond  the 
enrolled  act  duly  signed  as  required  by  the  Constitution,  to  see  if 
the  journal  nullifies  what  appears  by  the  act  thus  attested?  The 
proposition  is  monstrous,  and  the  recognition  of  such  a  doctrine  is 
full  of  mischief,  without  any  compensating  advantage.  But  it  is 
said,  the  courts  are  guardians  of  the  Constitution,  and  if  they  do 
not  look  into  the  history  of  legislative  doings  that  department  may 
disregard  the  Constitution  as  to  the  manner  of  passing  laws.  True, 
the  courts  are  guardians  of  the  Constitution  in  the  performance  of 
their  duty  to  decide  causes,  and  should  not  shrink  from  declaring 
an  act  of  the  legislature  enacted  precisely  in  the  mode  prescribed 
by  the  Constitution  void  if  its  provisions  violate  it;  and  on  the 
other  hand,  the  courts  should  not  arrogate  the  unconstitutional 
prerogative  of  reviewing  and  revising  the  course  of  legislative  pro- 
cedure in  passing  bills  in  the  exercise  of  its  clearly  conferred  right 
to  pass  them  by  virtue  of  an  instrument  containing  injunctions 
binding  on  it,  and  sought  to  be  enforced  by  the  oath  required  of 
members,  and  not  committed  to  the  courts. 
'  Undoubtedly  the  journals  may  be  evidence,  and  may  be  resorted 
to  in  some  ca^es,  and  must  be  as  to  some  matters.  They  were 
properly  looked  to  in  Gardner  v.  ColUctory  6  Wall.  499,  in  the 
effort  to  fix  the  date  of  approval  of  a  bill  by  the  president.  They 
must  furnish  the  evidence  that  a  bill  returned  by  the  governor 
without  his  signature  and  with  his  objections  was  so  dealt  with  as 
to  become  a  law,  for  it  is  onlj  by  the  approval  by  two-thirds  of 
both  houses,  determined  by  yeas  and  nays  entered  on  the  journal 
of  each  house,  that  such  a  bill  can  become  a  law,  and  as  the  Con- 
stitution so  provides,  and  has  not  prescribed  any  means  of  attesting 
or  authenticating  the  concurrence  of  those  requisites  to  such  a  bill 
1)eo()ming  a  law,  it  rests  necessarily  on  the  journal,  which  must 
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show  that,  although  the  bill  was  not  signed  by  the  governor  but 
returned  with  objections,  it  nevertheless  became  a  law  according 
to  the  Constitution.  The  case  is  peculiar  and  extraordinary,  and 
not  governed  by  the  rules  applicable  to  the  ordinary  case  where  the 
governor  signs  the  bill.  The  provision  for  the  signing  of  bills  by 
the  presiding  officers  does  not  apply  here,  and  whether  the  bill  on 
reconsideration  became  a  law  may  depend  on  those  things  pre- 
scribed, and  which  cannot  be  shown  except  by  the  journals  of  both 
houses.  Had  the  Constitution  provided  any  means  of  authentica- 
tion of  such  action  by  the  two  houses  as  to  make  a  bill  returned  by 
the  governor  with  his  objections  a  law,  it  would  have  been  exclu- 
sive, but  in  the  absence  of  such  provision  the  journals  are  the 
memorial  of  the  action  which  converts  a  bill  returned  by  the 
governor  with  his  objections  into  a  law. 

The  Constitution  provides  for  its  amendment,  and  contains 
specific  provisions  on  the  subject.  The  provision  is  that,  *' When- 
ever two-thirds  of  each  branch  of  the  legislature  shall  deem  any 
change,  alteration  or  amendment  necessary  to  this  Constitution, 
such  proposed  change,  alteration  or  amendment  shall  be  read  and 
passed  by  a  two-thirds  vote  of  each  house  respectively,  on  each  day 
for  three  several  days;  public  notice  shall  then  be  given,  etc.  This 
is  aside  from  the  ordinary  business  of  legislation.  It  is  not  legis- 
lation, it  is  a  proposal  by  two-thirds  of  each  house  to  amend  the 
Constitution.  It  is  not  called  a  bill  by  the  Constitution,  for  a  bill 
is  a  proposed  law,  and  this  is  not.  This  is  a  proposition,  originated 
as  provided,  to  the  qualified  electors  for  them  to  vote  on. 

It  is  not  required  to  be  signed  by  the  president  of  the  senate  and 
the  speaker  of  the  house  of  representatives,  for  the  provision  on 
that  subject  relates  to  bills  for  the  enactment  of  laws.  A  proposed 
amendment  to  the  Constitution  is  not  required  to  be  presented  to 
the  governor.  He  has  nothing  to  do  with  a  proposal  to  amend  the 
Constitution.  Only  such  bills  are  to  be  presented  to  him  as  he 
may  make  laws  by  approval  and  signing,  or  by  not  returning  them. 
This  18  unmistakably  true,  and  yet  in  the  case  of  Green  v.  Weller, 
32  Miss.  650,  the  plain  distinction  between  the  enactment  of  laws 
by  passing  bills  and  proposing  an  amendment  of  the  Constitution 
was  not  adverted  to. 

The  proposal  to  amend  the  Constitution  was  spoken  of  as  passiug^ 
a  bill,  and  stress  was  laid  on  its  having  been  signed  by  the  presid- 
ing officers  of  the  two  houses  and  by  the  governor.  Certainly,  their 
Vol.  L  VI  — 105 
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signing  not  being  required  by  the  Gonstitatiou,  had  no  yirtne.  A& 
to  a  proposal  to  amend  the  (Jonstitution.  the  joarnals  of  the  two 
hoases  are  by  the  Oonstitution  made  the  only  evidence  of  the  pro- 
posal by  the  required  number  of  each  branch,  and  they  should  shoir 
what  the  Constitution  prescribes  as  to  this. 

In  the  case  cited  Judge  Handy  was  clearly  right  on  the  genend 
question  as  to  the  enrolled  bill  being  conclusiye  evidence  in  the 
enactment  of  laws,  but  he  was  as  clearly  wrong  in  applying  that 
wholesome  rule  to  a  proposal  to  amend  the  Constitution;  and  Judge 
Smith  was  clearly  wrong  as  to  the  rule  as  applied  to  laws,  but  right 
in  claiming  that  the  journals  were  to  be  looked  to  as  the  memorial 
of  the  proposed  amendment  to  the  Constitution,  if  it  was  a  ques- 
tion for  the  court  to  decide. 

Were  the  question  before  us  it  is  not  improbable  that  we  should 
concur  in  the  view  of  Judge  Fisheb,  as  reported  in  the  appendix 
of  33  Miss.  Reports,  and  hold  that  the  power  to  propose  amend- 
ments of  the  Constitution  is  confined  to  the  legislature,  and  that  it 
is  a  matter  between  the  people  and  the  legislature,  and  that  there  is 
no  authority  in  the  courts  to  revise  the  conjoint  action  of  the  legis- 
lature and  the  qualified  electors.  The  question  is  political  and  not 
judicial,  and  for  the  determination  of  the  political  department  of 
the  government. 

The  case  of  Chreen  v.  Weller,  supra,  although  by  a  divided  court, 
was  published  as  placing  Mississippi  in  line  with  those  who  make 
the  enrolled  bill  duly  signed  conclusive  evidence  of  its  existence 
and  contents,  and  in  the  case  of  Swann  v.  Buck,  40  Miss.  268,  the 
former  case  was  cited,  and  the  rule  announced  as  settled  in  accord- 
ance with  this  view.  This  was  then  considered  to  be  the  settled 
doctrine  in  this  State.  In  1869  a  new  Constitution  was  adopted 
in  this  State,  and  it  contains  substantially  the  provisions  of  the 
former  Constitution  in  the  particulars  mentioned,  without  any 
change  to  indicate  a  new  rule  on  the  subject  being  considered.  In 
Brady  v.  West,  50  Miss.  68,  this  court  pronounced  ''  An  act  to  reg- 
ulate the  fees  and  salaries  of  public  officers"  void,  because  it  was 
**  evident  from  an  inspection  of  the  enrolled  bill,  as  signed  by  the 
governor  and  deposited  in  the  office  of  secretary  of  State,  that  it  was 
not  the  bill  passed  by  the  legislature/'  and  the  former  doctrine  in 
this  State,  and  with  reference  to  which  it  may  be  assumed  the  Con- 
stitution was  framed  and  adopted,  was  departed  from,  and  views 
were  announced  which  wc  regard  as  unsound  and  mischievous  in 
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their  tendency.  That  case  is  now  overruled.  We  decline  to  de- 
cide upon  the  gnilt  or  innocence  of  the  appellant,  and  remand  him 
to  the  custody  of  the  sheriff  to  be  proceeded  against  as  provided  by 
law^  when,  upon  the  plea  of  not  guilty,  the  question  of  guilt  or  in- 
nocence will  be  presented. 

Judgment  affirmed. 


LouiSYiLLB,  Nbw  Orleans  and  Tbxas  Bailboad  Oompai»t  y. 

CONBOT. 

(6BMIM.  608.) 

Mcuier  and  eenant — eow^raeior^»  mrwint  — feUow-^ervamU —  eoniribuUfy  nsg* 

Ugenee. 

A  laborer  employed  by  a  contractor  for  grading  a  railroad,  and  a  locomotive 
engineer  in  the  employ  and  under  the  control  of  the  company  in  the  same 
work,  are  not  fellow-senrants,*  and  the  former  may  recover  from  the  com- 
pany for  an  injury  by  the  latter's  negligence,  although  he  knew  that  the 
employment  was  dangeroua. 

ACTION  for  personal  injury  by  negligence.     The  opinion  states 
the  case.    The  plaintiff  had  judgment  below. 

Murray  F.  Smith,  for  appellaiit. 

OooPBB,  0.  J.  In  Railroad  Go.  v.  Norwood,  62  Miss.  665;  8.  o., 
52  Am.  Bep.  191,  we  held  the  engineer  to  be  the  servant  of  the 
railroad  company,  though  the  train  in  his  charge  was  at  the  time 
of  the  injury  sued  for  in  the  service  of  an  independent  contractor 
who  was  doing  certain  work  in  the  details  of  which  the  company 
had  no  interest.  In  that  case  the  controversy  was  between  the 
railroad  company  and  a  citizen,  whose  mule  had  been  killed  by  the 
negligent  running  of  the  train,  and  liability  was  fixed  upon  the 
company.  In  the  case  now  before  us  the  question  is  as  to  the  lia- 
bility of  the  company  for  an  injury  inflicted  by  the  negligence  of 
the  engineer  upon  a  laborer  employed  by  the  contractor,  and  who 
at  the  time  of  the  injury  was  in  the  prosecution  of  the  work  for 
which  he  had  been  engaged. 

Itappears  from  the  statement  of  McDonald,  the  contractor,  that 
he  had  made  a  contract  with  the  company  to  excavate  a  certain 

»  Contra  :  Eirnn  v.  Lippincott  (47  N.  J.  L.  108),  54  Am.  Rep.  148,  and  note,  154. 
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cut  on  its  line  of  road,  for  which  it  was  to  pay  him  at  the  rate  of 
sixty  cents  per  cubic  yard  of  earth  removed,  and  in  addition  was 
to  furnish  him  with  a  construction  train  of  twenty  cars  and  an  en- 
gineeer  to  manage  the  same.  The  train  was  required  by  the  com- 
pany to  be  upon  the  side  track  fifteen  minutes  before  the  schednle 
time  of  each  of  its  trains,  and  was  prohibited  by  its  written  orders 
from  running  at  a  greater  rate  of  speed  than  fifteen  miles  per  hour. 
The  full  measure  of  the  contractor's  control  over  the  engineer  and 
train,  as  stated  by  him,  was  that  ''  when  the  train  was  loaded  with 
dirt,  my  foreman.  Shea,  gave  a  signal,  and  the  engineer  pulled  the 
train  out  to  the  place  of  deposit,  and  when  the  laborers  had  thrown 
the  dirt  off  the  signal  was  repeated  and  the  train  was  backed  down 
to  the  works.  The  rate  of  speed  at  which  the  train  went  or  came 
was  something  with  which  I  had  nothing  to  do,  and  did  not  try  to 
control;  that  was  controlled  by  the  company  in  the  manner  indi- 
cated. The  engineer  was  selected  by  the  company,  and  it  alone 
had  the  right  to  discharge  him.  It  paid  him  his  wages,  but  charged 
them  up  to  me  and  deducted  the  amount  from  the  sum  due  me.  I 
had  the  right  to  complain  of  the  engineer,  and  the  company,  if  it 
saw  fit,  might  substitute  another,  but  was  not  bound  to  do  so."  The 
appellee  was  one  of  many  laborers  employed  by  the  contractor  and 
paid  by  him.  Their  duty  was  to  load  the  cars  with  the  excavated 
earth  and  go  with  it  to  the  place  &t  which  it  was  to  be  deposited 
and  unload  the  train.  The  train  in  one  of  its  trips  was  being  backed 
at  a  rate  of  from  twelre  to  fifteen  or  twenty  miles  per  hour,  and 
ran  over  a  cow,  which  resulted  in  several  cars  being  thrown  from 
the  track,  and  the  plaintiff  being  on  one  of  them,  received  the  in- 
jury to  recover  for  which  this  suit  is  brought. 

The  appellant  denies  responsibility  on  the  ground  that  the  engi- 
neer was  a  fellow-servant  with  the  plaintiff,  who  is  therefore  pre- 
cluded from  recovering  for  an  injury  arising  from  his  negligence, 
and  upon  the  further  ground  that  having  engaged  in  a  dangerous 
service,  known  to  be  such,  he  assumed  the  risk  incident  to  it,  ami 
volenti  fit  non  injuria.  The  correctness  of  the  decision  in  Railroad  w 
Norwood  is  not  challenged  by  the  appellant,  but  reliance  is  placed 
upon  a  class  of  decisions,  few  in  number,  in  which  it  seems  to  be 
held  that  the  servants  of  an  independent  contractor  and  those  of  his 
principal,  if  engaged  in  a  common  work,  are  as  between  themselves, 
fellow-servauts  within  the  rule  which  denies  recourse  against  the 
principal  for  an  injury  resulting  from  the  negligence  of  his  servant. 
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This  seems  to  be  the  established  doctrine  in  Massachnseits. 
Johnson  t.  City  of  Boston^  118  Mass.  114;  Harkins  t.  Standard 
Oo.y  122  Mass.  400.  It  is  difficult  to  determine  just  what  was 
decided  in  the  case  of  Cox  t.  R.  Co.,  21  HI.  20,  relied  on  by  appel- 
lant, or  the  ground  upon  which  the  decision  was  made.  In  that 
case  the  company  had  contracted  with  Bennett  &  Scott  to  deliTer  a 
certain  quantity  of  wood  at  various  stations  along  its  lino.  Plain- 
ti£Ps  intestate  was  employed  by  the  contractors  to  assist  in  loading 
and  unloading  the  cars  by  which  the  wood  was  to  be  transported, 
and  a  part  of  the  wood  having  been  so  placed  on  a  car  as  to  pro* 
ject  over  its  side,  it  struck  against  the  cars  of  another  train, 
and  the  intestate  was  thrown  from  the  car  with  the  wood 
and  killed.  The  car  carrjring  the  wood  was  a  part  of  a  train 
nnder  the  charge  of  a  conductor  and  engineer  furnished  by  the 
company. 

The  court  in  one  part  of  its  opinions  says:  /'  We  shall  consider 
for  the  purposes  of  this  case  that  all  the  parties,  as  well  Bennett  ft 
Scott  as  their  hired  hands,  were  employees  of  the  company.  We 
consider  it  as  prored  that  all  persous  on  the  train  were  employed 
by  the  company  in  the  same  service.''  If  the  facts  warranted  this, 
the  case  is  in  harmony  with  the  general  current  of  authorities  on 
the  subject.  But  again,  the  court  found  as  a  fact  that  the  accident 
was  caused  ''by  the  unskillful  manner  in  which  the  wood  was 
loaded  upon  the  cars,  in  doing  which  the  deceased  was  an  actor." 
If  this  was  true,  the  company  was  not  liable,  because  the  negligence 
was  not  that  of  their  servant,  the  engineer,  but  of  the  deceased  and 
his  co-laborers.  But  the  court,  continuing,  reversed  its  position  and 
declared  that  *^  all  the  hands  hired  by  Bennett  ft  Scott,  who  were 
contractors  to  furnish  the  wood,  and  who  had  control  of  the  engine 
and  train,  were  engaged  in  the  same  business,"  etc.,  thus  indicating 
that  the  engineer  and  the  laborers  were  fellow-servants  to  the  con- 
tractors, and  if  they  were  the  company  was  not  liable,  because  the 
enginer  was  not  its  servant. 

But  the  doctrine  of  the  Massachusetts  court  is  supported  in  its 
fullest  extent  by  the  case  of  Wiggeit  v.  fbx,  11  Ex.  832.  In 
that  case  the  plaintifiTs  intestate  had  been  injured  by  the  negligence 
of  the  servant  of  a  principal  contractor,  he  himself  being  in  the 
service  of  a  sub-contractor  and  engaged  in  work  on  the  same  build- 
ing. The  coui*t,  by  Aldbrson,  B.,  said:  ''  Here  both  the  ser- 
vants were,  at  the  time  of  the  injury,  doing  the  common  work  of 
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the  contractors,  the  defendants,  and  we  think  that  the  sub-oon- 
tractor  and  all  his  servants  most  be  considered  as  being,  for  this 
purpose,  the  servants  of  the  defendants  whilst  engaged  in  doing 
work,  each  devoting  his  attention  to  the  work  necessary  for  the 
comjdetion  of  the  whole,  and  working  together  for  that  parpoee." 
It  was  also  said,  **  here  the  workman  comes  into  the  place  to  do 
work  knowingly  and  avowedly  with  others.  The  workman,  as  was 
suggested  in  Priestly  v.  Fowlery  may,  if  he  thinks  fit,  decline  any 
service  in  which  he  apprehends  injury  to  himself,  and  in  cases  in 
which  danger  is  to  be  apprehended  he  is  just  as  likely,  probably 
more  so,  to  be  acquainted  with  the  risks  he  runs  than  the  common 
employer  would  be.''  It  would  seem  therefore  that  WiggM  t.  Fox 
determines  that  the  servants  ot  two  independent  contractors  engaged 
in  the  same  common  work  are  inter  se  fellow-servants,  and  also  that 
one  who  engages  in  dangerous  work  cannot  recover  from  the  master 
for  the  negligence  of  his  servant  engaged  in  the  same  general  work. 
But  in  Abraham  v.  ReynoldSy  5  H.  &  N.  142,  Mabtin,  B.,  said  he  had 
consented  to  the  judgment  in  Wiggett  v..  Fox^  because  the  person 
by  whom  the  deceased  had  been  engaged  was  not  an  independent 
contractor,  but  he  and  the  deceased  and  the  person  by  whom  the 
injury  was  inflicted  were  all  servants  of  the  defendants. 

In  Abrahafti  v.  Reynolds^  the  plaintiff,  a  servant  of  J.  &  Co., 
who  were  employed  by  the  defendants  to  carry  cotton  from  a  ware- 
house, was  receiving  the  cotton  into  his  lorry,  when  in  consequence 
'of  the  negligence  of  the  defendants'  porters  in  lowering  the  bales 
from  the  upper  floor,  a  bale  fell  upon  him,  and  it  was  held  that  the 
plaintiff  and  the  defendants'  servants  not  being  under  the  same 
control  or  forming  part  of  the  same  establishment,  were  not  so  em- 
ployed upon  a  common  object  as  to  deprive  the  plaintiff  of  an  action 
against  the  defendants.  Stress  was  laid  by  the  judges  upon  the 
fact  that  the  servants,  though  engaged  in  a  common  work,  were 
not  under  the  same  control  or  subject  to  the  same  orders. 

In  Murray  v.  Currie,  L.  R.,  6  0.  P.  24,  a  stevedore  employed 
-by  the  defendant  to  unload  a  ship  was  held  to  be  an  independent 
contractor,  and  a  laborer  employed  by  him  having  been  injured  by 
the  negligence  of  one  of  the  crew,  who  had  also  been  employed  by 
the  stevedore  and  was  subject  to  his  entire  control  and  to  be  dis- 
charged by  him,  the  defendant,  the  shipowner,  was  held  not  kable. 
The  ground  of  this  decision  was  that  the  negligent  servant  was  not 
the  servant  of  tlie  defendant  at  all,  and  nothing  was  said  of  ezemp- 
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tion  from  liability  because  of  the  dangerous  character  of  the  ser* 
vice  in  which  the  plaintiff  had  engaged. 

Woodley  v.  Metropolitan  Ry.  Co.,  2  Ezch,  Div.  384,  and 
Swainson  y.  North-eastern  By.  Co.,  3  Ex.  Div  341,  illustrate 
the  diversity  of  views  entertained  by  the  English  judges  upon  this 
difficult  question.  In  the  former  case  the  facts  were  that  the  plain- 
tiff, a  workman,  was  engaged  by  an  independent  contractor  to  work 
in  a  dark  tunnel  through  which  the  trains  of  the  defendant  passed 
every  six  minutes.  The  tunnel  was  just  large  enough  to  permit 
the  laborers  to  avoid  the  passing  trains  by  pressing  against  its  walls, 
and  the  laborers  could  not  see  an  approaching  train  until  it  came 
within  twenty  or  thirty  yards  of  them.  The  company  failed  to 
station  a  guard  to  warn  the  workmen  of  approaching  trains,  and 
the  plaintiff  was  injured  by  one  which  came  on  rapidly  and  .failed 
to  sound  the  whistle  or  give  any  notice  of  its  approach.  In  the 
lower  court,  Kbllt,  G.  B.,  and  Amphlett,  B.,  thought  the  company 
liable,  while  Oleasbt,  B.,  doubted  its  liability  on  the  ground  that 
the  plaintiff,  knowing  the  dangerous  character  of  the  work,  had 
nevertheless  engaged  and  continued  in  it.  On  appeal,  Cockbubn, 
0.  J.,  MELLOBand  Oobe,  JJ.,  agreed  in  reversing  the  judgment, 
while  Mellish  and  Baogallat,  J.  A.,  were  in  favorof  affirmance. 
The  reason  given  for  the  reversal  was  that  the  plaintiff,  having 
knowledge  of  the  danger  of  the  service,  contracted  with  reference  to 
it  and  assumed  all  the  risk  involved,  while  Mellish  and  Baooal- 
LAT,  J  J.,  thought  there  was  liability  if  the  servants  of  the  company 
through  their  negligence  caused  the  injury  which  would  not 
otherwise  have  happened.  Swainson  v.  Railway^  was  decided 
in  the  year  following.  In  that  case  the  plaintiff's  husband  was 
engaged  as  a  signalman  by  the  Great  Northern  Railway  Com- 
pany and  wore  its  uniform;  he  served  at  a  station  jointly  used 
by  the  Great  Northern  and  the  North-eastern  railways,  and  by 
arrangement  between  the  companies  his  wages  were  paid  by  both; 
as  between  the  two  companies  he  was  a  member  of  ''the  joint 
station  staff."  It  was  however  his  duty  to  attend  to  the  North- 
eastern trains  as  well  as  the  Great  Northern  as  to  points  and  signals 
when  any  engines  or  trucks  were  to  be  transferred  from  the  rails 
of  one  company  to  those  of  the  other.  The  circumstances  of  the 
injury,  as  stated  in  the  opinion,  were  as  follows:  •'  On  the  7th  of 
May,  1875,  Swainson,  in  the  discharge  of  his  duty,  was  standing  on 
the  six-foot  space  between  the  Great  Northern  arrival  and  the  North- 
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eastern  departure  lines.  A  North-eastern  engine  came  toward  the 
station  on  the  Oreat  Northern  arrival  rails  with  some  Great  Northern 
coal  tracks,  and  Swainson  signaled  to  the  driver  to  go  on  the  North- 
eastern departure  line.  The  driver  obeyed  and  went  on  to  that  line 
until  he  had  passed  some  points,  when  he  reversed  his  engine  and 
backed  out  again,  having  a  van  before  his  engine  which  obscured 
his  view  of  the  line.  Swainson  was  then  looking  in  the  other  di- 
rectioUy  watching  a  train  coming  from  the  south,  and  failing  to 
observe  the  engine  and  van  coming,  he  was  struck  by  the  step  of 
the  van,  knocked  down,  and  killed."  Under  these  facts  it  was 
unanimously  held  that  the  defendant  was  liable  for  the  negligence 
of  the  engineer.  The  decision  is  put  upon  the  ground  that  Swain- 
son was  not  the  servant  of  the  defendant  company,  nor  at  the  in- 
stant of  the  killing  engaged  in  doing  any  thing  for  it,  and  because 
he  was  not  its  servant  it  was  held  that  an  action  could  be  main- 
tained. It  is  not  intimated  in  the  opinion  that  Swainson,  by  engag- 
ing in  the  business  known  to  be  hazardous,  had  assumed  all  risk  of 
accident  incident  to  it,  and  yet  that  was  the  ground  of  the  decision 
in  denying  liability  in  Woodletf  y.  Railway ^  decided  the  preceding 
year. 

We  have  reviewed  these  cases  to  show  the  want  of  unanimity  of 
the  judges  by  whom  they  were  decided  and  the  reasons  given  by 
those  who  assert  non-responsibility  by  the  master  for  the  negligence 
of  his  servant.  We  repudiate  the  proposition  that  one  engaged  in 
a  dangerous  occupation,  known  to  him  to  be  such,  may  not  recover 
for  an  injury  negligently  inflicted  by  the  servant  of  another  en- 
gaged in  the  same  work.  It  must  be  admitted  that  the  general  rule 
is  responsibility  by  the  master  for  the  negligence  of  his  servant  in 
the  performance  of  his  work  from  which  injury  results  to  another. 
This  liability  does  not  arise  from  contract,  but  springs  from  a 
breach  of  that  duty  which  each  member  of  the  community  owes  to 
each  other  member.  It  may,  it  is  true,  be  limited  by  contract,  and 
where  one  enters  into  the  service  of  another  the  contract  of  service 
is  held  to  imply  a  release  under  certain  circumstances  of  responsi- 
bility by  the  master  for  the  negligence  of  fellow-servants. 

But  what  room  is  there  for  the  application  of  this  rule  as  between 
parties  who  do  not  stand  in  any  contractual  relation?  Or  why 
should  a  fanciful  and  imaginary  contract  be  made  and  supplied  by 
the  courts  to  relieve  from  liability?  That  an  occupation  is  danger- 
ous does  not  make  it  unlawful;  nor  is  negligence  lawful  because oc- 
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earring  in  a  dangerons  enterprise.  If  my  basinefls  calls  me  to  cross 
a  dangerously  crowded  street,  the  circumstances  under  which  I  am 
placed  demand  a  greater  care  and  the  exercise  of  greater  watchful- 
ness to  avoid  danger,  failing  in  which  I  may  be  denied  an  action 
against  another  who  has  been  guilty  of  the  same  negligence.  But 
suppose  I  do  exercise  all  the  prudence  which  my  situation  requires? 
Shall  I  then,  who  am  innocent,  be  ridden  down  by  one  who  is  neg- 
ligent, and  when  appealing  to  the  law  for  redress  be  answered  that 
I  took  the  chances  of  injury?  And, if  I  may  recoyer  against  the  per- 
son by  whom  the  injury  is  inflicted,  why  may  I  not  hold  to  a  like 
responsibility  him  whose  servant  inflicted  it?  It  devolves  upon  those, 
who  advance  this  view  to  show  some  rule  of  law  which  relieves  the 
master  of  the  negligent  servant,  and  if  any  such  rule  exists  it  has 
not  been  pointed  out  in  a  single  case  to  which  we  have  been  refer- 
red. We  understand  the  law  to  be  that  one  who  engages  in  a  dan- 
gerons enterprise  assumes  the  risk  of  such  injuries  as  he  may  re- 
ceive, provided  they  are  not  caused  by  the  negligent,  and  therefore 
unlawful,  act  of  another.-  But  dangerous  occupations  demand  a 
correlatively  greater  care  on  the  part  of  all  persons  engaged  in  them 
and  one  guilty  of  a  want  of  that  care  which  the  law  imposes  on  him, 
and  resulting  in  injury  to  an  innocent  person,  cannot  escape  the 
obligation  of  making  reparation  to  the  innocent  by  showing  that 
the  service  in  which  he  was  engaged  was  in  itself  of  a  dangerous 
character,  for  non  cofutat  that  the  injury  would  have  resulted  in 
the  dangerous  service  if  the  defendant  himself  had  used  that  care 
which  the  very  danger  required  him  to  observe.  But  it  is  said,  by 
engaging  in  a  common  work  the  servants  of  the  employer  and  those 
of  an  independent  contractor,  or  the  servants  of  two  independent 
contractors,  become  fellow-servants.  This  is  a  pure,  simple,  and 
arbitrary  assertion;  a  fanciful  doctrine,  invented  to  subserve  some 
supposed  public  policy  or  to  limit  the  operation  of  a  well-recog- 
nized rule  which  judges  have  thought  in  particular  cases  it  would 
result  in  some  hardship  to  enforce.  Suppose  the  plaintiff,  Oonroy, 
had  gone  to  the  defendant  company  and  said  to  it:  '^  Your  engi- 
neer is  a  careless  and  negligent  man;  I  am  unwilling  to  serve  with 
him,  and  I  ask  you  to  discbarge  him."  Would  not  the  reply  have 
been,  **  We  have  nothing  to  do  with  you;  we  did  not  engage  you; 
we  cannot  discharge  you;  you  are  not  liable  under  any  contract  to 
us;  we  are  not  responsible  for  you  nor  to  you  "?  The  plaintiff  would 
then  have  gone  to  McDonald,  who  had  employed  him,  and  made 
Vol,  LVI  — 106 
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the  same  complaint  McDonald  would  have  replied  and  properly: 
**  I  have  nothing  to  do  with  the  engineer;  I  did  not  select  him;  I 
cannot  discharge  him;  I  do  not  control  him;  I  am  not  responsible 
for  him/'  The  relationship  seems  to  begin  just  where  the  master 
invokes  it  for  his  protection,  and  ends  just  where  the  servant  in- 
vokes it  for  his.  It  has  no  foundation  in  justice,  reason,  or  the 
analogies  of  the  law;  it  screens  the  guilty  and  denies  to  the  inno- 
cent reparation  for  unlawful  injury.  We  decline  to  adopt  it,  and 
declare  our  adherence  to  the  well-settled  rule  that  they  only  are 
fellow-servants  who  serve  the  same  employer  and  are  subject  to  the 
same  controL    Thomp.  Neg.,  1040,  §  41,  and  authorities  cited. 

The  second  instruction  given  for  the  plaintiff  is  substantially 
correct.  It  is  true,  our  statute,  Code  of  1880,  §  1059,  does  not 
apply,  and  it  is  probable  the  instruction  wa«  intended  to  announce 
that  it  did.  But  it  is  undoubtedly  true  that  the  accident  resulted 
from  a  collision  with  a  cow,  and  that  being  so,  it  devolved  on  the 
company  to  show  the  collision  to  have  been  without  negligence  on 
the  part  of  its  servants.    Railroad  Oo.  v.  Trotter,  60  Miss.  446; 

Hutch.  Oarr.  801. 

Judgment  affirmed. 


Basdvhbll  v.  Mobile  and  Ohio  Bailboad  Oompaky. 

(fl8VlM.874.) 

Owrrier — ecwMbutory  negliffence  — pasienger  jum/jgingfrom  mating  ircrit^ 

It  is  negligent  for  a  passenger  to  jump  from  a  railroad  train  moving  from  six 
to  twelve  miles  an  hoar,  although  the  conductor  advised  him  that  It  was 
safe.    {See  note,  p,  843.) 

ACTION  for  personal  injuries.     The  opinion  states  the  case. 
The  defendant  had  judgment  below. 

Fred.  Beail,  for  appellant. 

J?.  Z.  Russell  and  Frank  Johnston,  for  appellee. 

Abnold,  J.     On  the  issues  joined  the  merits  of  the  controversy 

were  fully  developed,  and  it  is  unnecessary  to  consider  the  errors 

/assigned  in  reference  to  the  action  of  the  court  as  to  the  pleadings. 

The  undisputed  facts  show  that  appellants  had  no  cause  of  action 
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against  appellee.  A  yerdict  in  his  favor  wonld  have  been  so  clearly 
contrary  to  the  law  and  the  evidence  that  it  should  have  been  set 
aside,  and  it  was  not  error  for  the  coart  to  instruct  the  jury  to  find 
for  appellee* 

Appellant  paid  fare  from  Artesia  to  the  Agricultural  and  Me- 
chanical College,  but  for  some  purpose  of  his  own  he  wished  to 
leave  the  train  at  Bardwell's  crossing,  an  intermediate  point,  and 
not  a  regular  station  or  stopping  place.  He  admits  that  the  con- 
ductor told  him  at  Artesia  that  he  would  not  stop  the  train  at 
BardwelFs  crossing  and  that  he  acted  voluntarily  in  jumping  from 
the  train,  and  that  he  knew  it  was  dangerous  to  jump  from  a  mov- 
ing train.  For  a  sane  man,  for  his  own  convenience,  to  leap  vol- 
untarily in  the  dark  from  a  railroad  train  running  at  the  rate  of 
from  six  to  twelve  miles  an  hour  is  an  act  of  such  gross  and  reck- 
less imprudence  as  to  debar  him  from  recovering  damages  for  in- 
juries thereby  sustained.  It  has  always  been,  and  will,  probably, 
always  be  the  law,  that  one  cannot  compel  another  to  indemnify 
him  for  loss  or  injury  which  by  his  own  rashness  or  folly  he  has 
brought  upon  himself. 

And  it  makes  no  difference  that  the  conductor  advised  appellant 
that  it  was  safe  to  jump  from  the  train,  and  directed  him  when  and 
how  to  jump.  The  opinion  and  direction  of  the  conductor  consti- 
tuted no  legal  excuse  or  justification  for  the  exposure  of  life  or 
limb  to  such  peril.  Appellant  might  as  well  have  obeyed  a  sug- 
gestion from  the  conductor  to  ride  on  the  cow-catcher,  or  place 
himself  on  the  truck  before  the  advancing  wheels  of  the  locomo- 
tive. No  matter  what  the  conductor  thought  or  said  as  to  the 
safety  of  the  venture,  appellant  was  bound  to  exercise  his  own 
judgmerit,  and  act  as  a  reasonable  and  prudent  man.  He  failed  to 
do  this,  and  he  must  bear  the  consequences.  He  cannot  visit 
them  upon  another.  Chicago,  etc,  R.  Co.  v.  Rmidolph,  53  111. 
610;  8.  o.,  5  Am.  Rep.  60;  R.  Co.  v.  Jones,  95  IT.  S.  439;  Dowell  v. 
Vicksburg,  etc.,  R.  Co.,  61  Miss.  519;  R.  Co.  v.  Aspett,  23  Penn.  St. 
147;  Lake  Shore,  etc,  R.  Co.  v.  Bangs,  47  Mich.  470. 

Judgment  affirmed. 

Note  bt  thb  Bxpobtxb. — See  Cent.  B.,  ete.,  Co.  v.  Letcher,  69  Ala.  106; 
B.  c,  44  Am.  Rep.  505;  note,  87  Am.  Kep.  884. 

In  Solomon  v.  Manhatktn  B.  Co,,  N.  Y.  Ct.  App.,  Nov.  23,  1886,  one  of  the 
defendant's  trains,  on  its  elevated  railway,  had  reached  and  was  about  leaving 
the  Chatham  square  station,  on  the  Second  avenue  line,  on  the  evening  of 
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December  9,  1881,  when  the  deceased,  with  other  persons,  hastened  from 
another  train  to  get  on  board.  As  they  came  np  mnning  for  that  purpose,  the 
gate  of  the  car  was  closed,  and  the  train  started  to  leave  the  station.  It  was 
moving  yery  slow,  bnt  with  constantly  accelerated  speed,  when  two  persons, 
running  in  advance  of  the  deceased,  pushed  open  the  closed  gate  and  boarded 
the  car.  The  deceased  also  attempted  to  get  on,  bnt  at  that  moment  the  con- 
ductor, while  the  deceased  having  one  foot  on  the  platform  and  his  hands 
grasping  the  stanchions  of  the  car  platform  was  stepping  on  the  car,  again 
closed  the  gate.  Deceased's  foot  was  caught  by  the  gate  so  that  he  was  carried 
along  by  the  moving  car,  until  struck  by  a  projecting  water-pipe,  at  the  north 
end  of  the  station,  by  which  he  was  knocked  from  the  car  upon  the  track  below 
«nd  fatally  injured.  Meld,  that  plaintifE  was  guilty  of  contributory  negligence, 
And  a  nonsuit  was  properly  directed.  The  court,  by  Andricwb,  J.,  said:  "  It 
is,  we  think,  the  general  rule  of  law,  established  by  the  decisions  in  this  and 
other  States,  as  claimed  by  the  learned  counsel  for  the  respondent,  that  the 
boarding  or  alighting  from  a  moving  train  is  presumably  and  generally  a  neg- 
ligent act  p^  96,  and  that  in  order  to  rebut  this  presumption  and  justify  a 
recovery  for  an  injury  sustained  in  getting  on  or  off  a  moving  train,  it  mast 
appear  that  the  passenger  was  by  the  act  of  the  defendant  put  to  an  election 
between  alternative  dangers,  or  that  something  was  done  or  said,  or  that  some 
Erection  was  given  to  the  passenger  by  those  in  charge  of  the  train,  or  some 
situation  created,  which  interfered  to  some  extent  with  his  free  agency,  and 
was  calculated  to  divert  his  attention  from  the  danger  and  create  a  confidence 
that  the  attempt  could  be  made  in  safety.  McIniyri^B  case,  87  N.  Y.  287,  and 
FUer't  case,  49  N.  Y.  47.  were  cases  of  injury  sustained  by  passengers,  in  the 
one  case,  by  going  from  one  car  to  another  by  direction  of  one  of  the  trainmen 
to  get  a  seat  while  the  train  was  in  motion;  and  in  the  other  by  leaving  a  mov- 
ing car  at  a  station  by  direction  of  the  brakeman,  who  directed  the  plaintiff,  a 
woman,  to  get  off,  saying  the  train  would  not  stop. 

"  In  BuTrow9  v.  Erie  By.  Co,,  68  N.  Y.  656,  the  court  reversed  a  judgment 
recovered  for  an  injury  to  a  passenger  in  alighting  at  his  station  from  a  moving 
car,  and  in  Morrison  v.  Brie  By.  Co.,  56  N.  Y.  802,  the  court  reversed  a  verdict 
for  the  plaintiff  under  very  similar  circumstances.  It  is  said  by  Rapallo,  J., 
in  Burrows  v.  Erie  By.  Co.,  that  'the  cases  in  which  a  recovery  has  been 
allowed,  notwithstanding  that  the  passenger  undertook  to  leave  the  car  while 
in  motion,  are  exceptional  and  depend  upon  peculiar  circumstances.  In  short, 
as  we  now  understand  the  rule  established  by  the  decisions,  it  is  presumptively 
a  negligent  act  for  a  passenger  to  attempt  to  alight  from  a  moving  train,  and 
it  is  not  sufficient  to  rebut  the  presumption  that  the  trainmen  acquiesced  in  the 
action  of  the  passenger  or  that  the  company  violated  its  duty  or  contract  in  not 
stopping  the  train,  or  that  to  remain  on  the  train  would  subject  the  passenger 
to  trouble  or  inconvenience,  but  that  to  excuse  such  an  act  and  free  the  plaintiff 
from  the  charge  of  contributory  negligence,  there  must  be  a  coercion  of  cir- 
cumstances which  did  not  leave  the  passenger  in  the  free  and  untrammeled 
possession  of  his  faculties  and  judgment.' 

"  Negligence  no  doubt  is  usually  a  question  of  fact  of  which  the  jury  must 
inquire,  but  the  inference  of  negligence  in  a  g^ven  case  may  be  so  clear  and 
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oonylncing  that  a  judge  may  direct  a  verdict.  The  conclusion  that  it  is  prima 
facie  dangeroas  to  alight  from  a  moving  train  is  founded  on  our  general  knowl- 
edge and  common  experience,  and  it  is  akin  to  the  conclusion,  now  generally 
accepted,  that  it  is  in  law  a  dangerous  and  therefore  a  negligent  act,  unless 
explained  and  justified  by  special  circumstances,  to  attempt  to  cross  a  railroad 
track  without  looking  for  approaching  trains.  In  boarding  a  moving  train 
there  is  generally  less  excuse  than  in  alighting  from  one. '  The  party  attempt- 
ing it  is  not  often  under  the  same  stress  of  circumstances  as  frequently  happens 
on  the  former  case.  He  may  be  compelled  to  wait  for  another  train;  but  this 
is  an  inconvenience  merely,  which  will  not  justify  exposing  himself  to  hazard. 

"  In  PMUipt^  case,  49  N.  Y.  177,  the  plaintiff  was  thrown  against  a  platform 
In  attempting  to  board  a  train  while  in  motion,  and  a  nonsuit  was  sustained  in 
this  court. 

"  In  the  present  case,  the  intestate  was  familiar  with  the  situation.  He 
must  have  known  that  according  to  the  rules  the  time  for  receiving  passengers- 
had  passed,  and  that  the  greatest  celerity  and  promptness  was  required  on  the 
part  of  those  intrusted  with  the  management  of  trains.  It  is  said  that  the 
opening  of  the  gate  by  the  conductor  was  an  invitation  for  him  to  enter,  and 
that  if  the  conductor  had  not  closed  the  gate  upon  him  he  would  have  boarded 
the  train  in  safety.  It  is  true  that  the  opening  of  the  gate  to  admit  the  two 
men  in  front  of  the  deceased,  and  their  safe  entrance,  may  have  g^ven  the 
intestate  confidence  that  he  could  enter  also.  But  the  act  of  the  conductor,  as 
the  sequel  shows,  was  not  intended  as  an  invitation  to  the  intestate,  and  the 
conductor's  misjudgment  or  negligence  was  one  of  the  hazards  which  the  intes- 
tate ran.  It  did  not  relieve  him  from  the  imputation  of  negligence,  because  he 
did  not  foresee  the  obstruction  which  would  be  interposed,  or  tliat  without  the 
negligence  of  the  conductor  the  accident  would  not  have  happened.  One  of 
the  very  dangers  of  the  situation  arose  from  the  fact  that  all  the  contingencies^ 
upon,  which  the  success  of  the  effort  to  enter  the  car  depended,  could  not  be 
anticipated.  If  men  will  take  such  hazards  they  must  bear  the  consequences 
of  their  own  rashness,  and  it  is  no  just  reason  for  visiting  the  consequences 
upon  another  tliat  his  negligence  co-operated  in  producing  the  result." 

RroBR,  C.  J.,  Earl  and  Fikch,  JJ.,  concur;  Miller  and  Danforth,  JJ.» 
dissent;  Rafallo,  J.,  taking  no  part. 

In  Baitimare  and  Ohio  B,  Co,  v.  LeapUf/,  65  Md.,  a  large  woman,  some  ^ve 
months  advanced  in  pregnancy,  having  with  her  two  children  aged  respectively 
two  and  five  years,  and  several  bundles,  was  a  passenger  on  a  railway  train.  On 
arriving  at  her  destination,  which  was  a  regular  stopping  place,  with  the  ordi- 
nary platform  for  the  use  of  passengers,  the  train  only  slackened  speed,  and 
the  conductor  told  her  to  '*get  off;"  and  upon  her  asking  how,  he  replied 
"jump,"  and  thereupon  she  did  jump  with  the  youngest  child  in  her  arms, 
and  was  injured.  In  an  action  against  the  railroad  company  to  recover  dam- 
ages for  the  injury  sustained,  it  was  held  that  the  plaintiff  was  not  guilty  of 
contribatory  negligence,  and  was  entitled  to  recover.  The  court  said:  "That 
the  carriers  of  passengers  are  required  to  observe  the  utmost  care  is  a  question 
now  so  well  settled,  that  it  is  not  necessary  to  quote  authorities.  If  the  car- 
rier is  a  corporation,  their  agents  are  required  to  use  the  same  care.     They  (the 
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agents)  are  presnmed  and  required  to  liave  the  ordinary  senses,  especially  in 
BO  responsible  a  position  ad  the  condnctor  of  a  railroad  train.  They  certainly 
are  presumed  and  required  to  have  the  ordinary  eye-sight  so  that  they  can  dis- 
tinguish between  a  man  in  the  vigor  of  life»  and  a  woman  in  a  state  of  preg^ 
nancy,  and  accompanied  by  young  children.  They  are  expected  to  have,  and 
must  have,  in  order  to  discharge  their  duty  properly,  judgment  enough  to 
know  that  what  would  be  safe  for  the  one  would  not  be  safe  for  the  other. 

"If  we  take  her  evidence,  we  find  that  she  was  told  by  the  conductor  to 
'  jump  off,'  and  that  she  did  so.  In  so  doing  she  was  only  obeying  the  ezplidt 
orders  of  the  person  in  charge  of  the  train,  and  to  whom  the  safety  of  the  pas^ 
sengers  was  committed.  It  would  come  with  a  very  ill  grace  from  the  road  to 
say  to  the  passenger,  you  have  been  careless  and  negligent  because  you  obeyed 
the  order  of  my  agent." 

In  South  <fi  Iforth  AlabamaB.  Co.  v.  Sehaufl&r,  75  Ala.  186,  it  was  held,  that 
where  an  adult  passenger  leaves  a  moving  train  under  the  advice  or  direction 
of  the  conductor  in  charge  of  the  train,  and  in  leaving  the  train  receives  per- 
sonal [injuries,  such  advice  or  direction,  though  plain  and  unambiguous,  can- 
not be  held  to  excuse  an  act  of  negligence  on  the  part  of  the  passenger,  which 
is  so  opposed  to  common  prudence  as  to  make  it  an  obvious  act  of  reckleBsnesB 
or  folly. 

See  notes,  44  Am.  Rep.  608;  41  Am.  Bep.  05. 


Illzkois  Obhtbal  Bailboad  OoxPAJfTT  y.  Hakdt. 

(08  Xin.  600.) 
Oarrier —  fUeping-car  campa/ny — ruponnbUUyforpan9ngef'9  meneif. 

If  a  passenger  on  a  sleeping-car  leaves  his  money  in  the  car  on  leaving  the  car. 
without  the  knowledge  of  the  company,  and  It  is  stolen  by  some  one  not 
employed  by  the  company,  if  the  company  has  kept  a  reasonable  guard  and 
watch  it  is  not  liable  for  the  loss;  and  It  is  not  liable  for  money  stolen  by 
its  employees,  except  a  reasonable  kam  for  the  expenses  of  the  journey. 
{See  note,  p.  850.) 

AOTION  for  money  stolen.    The  opinion  states  the  facts.    The 
plaintiff  had  judgment  below. 

Smiih  d  PoweUy  and  W.  P.  <§  J.  B.  Harris^  for  appellant. 

Calhoun  S  Green,  and  W.  JB.  Powell,  for  appellee. 

Cooper,  C.  J.  The  appellee,  a  resident  of  Oanton,  Miss.,  on  the 

—  day  of A.  D.,  188  ,  desiring  to  pay  certain  debts  which 

he  owed  m  the  city  of  New  Orleans,  took  passage  on  the  appellant's 
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train  on  the  evening  of  that  day.  He  had,  as  he  testifies,  about 
^75  in  currency  and  some  checks,  all  contained  in  a  large  leather 
pocket-book  which  he  carried  in  the  hip-pocket  of  his  trousers.  At 
Jackson  he  entered  a  chair  car  of  the  defendant,  paying  $1  for  the 
privilege  of  riding  therein.  He  took  off  his  coat  and  vest  and  went 
to  sleep.  The  train  arrived  at  New  Orleans  early  in  the  following 
morning  and  appellee  put  on  his  coat  and  went  to  a  hotel,  and  soon 
afterward  discovered  that  his  book  with  its  contents  was  missing 
from  his  pocket.  He  immediately  returned  to  the  office  of  the 
company  and  was  there  handed  his  pocket-book  by  one  of  its  offi- 
cers, to  whom  it  had  been  delivered  by  the  porter  of  the  chair  car, 
who  testified  as  a  witness  in  this  cose  and  said  that  he  found  it  a 
seat  or  two  from  that  which  had  been  occupied  by  Mr.  Handy,  and 
that  he  delivered  it  without  opening  it  to  the  agent  by  whom  it  was 
given  to  him.  On  opening  the  book  it  was  found  that  there  was 
in  it  only  $57  in  money;  the  appellee  stated  to  the  agent  that  it 
**  was  all  right,"  took  the  book  and  its  contents,  but  in  an  hour  or 
less  went  to  the  principal  office  of  the  defendant  and  claimed  that 
4308  in  money  had  been  abstracted  from  it.  The  company  refused 
to  recognize  its  liability  for  the  loss,  and  this  suit  is  brought  to  re- 
cover therefor. 

On  the  trial  it  was  shown  that  chair  cars  are  in  charge  of  the 
porter,  there  being  no  conductor  required  for  them  specially,  and 
that  the  porter  of  this  car  was  at  his  post  of  duty  during  the  night. 
No  particular  act  of  negligence  while  the  car  was  en  route  is 
charged,  but  it  is  shown  that  after  the  passengers  had  left  the  car 
and  before  the  porter  had  cleaned  it  out  a  person  who  was  not  em- 
ployed by  the  company,  but  whom  the  porter  occasionally  hired  to 
aid  him  in  cleaning  up  the  car,  was  permitted  to  enter  it,  and  it  is 
suggested  that  perhaps  the  theft  was  committed  by  him. 

On  the  trial  the  court  instructed  the  jury  that  the  company  was 
responsible  for  the  loss  if  it  resulted  from  the  negligence  of  its  ser* 
vants  to  so  keep  watch  over  its  passengers  as  to  prevent  theft;  that 
it  was  liable  if  the  theft  was  committed  by  its  own  servants  or  by 
the  person  in  New  Orleans  who  was  permitted  to  enter  the  car  after 
the  passengers  had  left  it,  and  that  this  liability  extended  to  such 
sum  of  money  as  the  jury  might  think  it  ''  was  reasonably  prudent 
for  Handy  to  have  with  him  on  the  journey  he  was  on." 

Because  of  the  invitation  extended  to  travellers  by  sleeping-car 
companies  to  sleep  upon  their  cars,  it  has  been  held  that  they 
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owe  and  assume  to  their  patrons  the  duty  of  exercising  snch  reason- 
able guard  oyer  them,  to  prevent  theft  of  their  personal  effects,  ss 
the  circumstances  admit  and  the  passenger  has  a  right  to  expect 
This  obligation  is  not  such  as  pertains  to  common  carriers  or  inn- 
keepers, and  such  companies  do  not  occupy  the  relation  of  insurers 
against  all  loss  under  all  circumstances.  The  accommodation 
offered  implies  a  certain  degree  of  priyacy  for  the  passenger  upon 
his  retirement  to  rest,  an  intrusion  on  which  by  the  serrants  of  the 
company  would  be  rightfully  resented  by  him.  If  the  company 
should  be  held  liable  to  one  passenger  for  a  theft  committed  by 
another,  it  must  be  either  upon  the  ground  that  it  is,  under  the 
common-law  liability  of  An  innkeeper,  a  view  not  sanctioned  by 
any  court,  so  far  as  we  are  informed,  or  because  by  its  contract  it 
may  be  fairly  said  to  bind  itself  to  keep  watch  upon  each  traveller 
on  its  car,  which  would  result  in  the  establishment  of  a  system  of 
intolerable  espionage.  One  who  avails  himself  of  .the  comfort 
afforded  on  such  cars  does  so  with  full  knowledge  of  the  fact 
that  others,  whose  character  the  company  cannot  possibly  know, 
may  become  fellow-travellers  with  himself,  and  that  the  arrange- 
ment of  the  car  into  berths  or  sleeping-chairs  is  such  that  he  will 
necessarily,  while  asleep,  be  subjected  to  easy  approach  by  any 
dishonest  traveller  in  the  same  car.  The  risk  of  loss  from  such 
persons  he  assumes  as  an  incident  of  his  circumstances^  and  the 
company  can  only  be  made  responsible  by  evidence  of  its  neglect 
to  keep  that  reasonable  ^guard  which  its  contract  implies  that  it 
will.  Where  the  doors  of  the  car  are  left  open  and  unguarded  so 
that  unauthorized  persons  may  have  access  to  it,  or  the  ofiScers 
charged  with  its  superintendence  leave  it  without  that  supervision 
by  them  which  the  passengers  had  a  right  to  rely  on,  as  in  the 
cases  of  Blum  v.  R.  Co,y  1  Flip.  500,  and  Woodruff  v.  Deihl,  84 
Ind.  474;  s.  c,  43  Am.  Rep.  102,  it  would  seem  that  such  neg- 
ligence is  shown  as  would  render  the  company  liable  for  a  loss. 
But  there  is  no  evidence  in  this  case  that  the  car  was  at  any  time 
unguarded,  and  under  such  circumstances  there  is  in  our  opinion 
no  liability  for  a  theft  committed  by  a  fellow-passenger.  We  speak, 
of  coarse,  of  a  theft  the  circumstances  of  which  are  unknown  to 
the  employees,  and  not  of  such  as  might  be  committed  by  one  in 
the  presence  of  the  servants,  or  under  such  circumstances  as  would 
reasonably  suggest  to  such  servants  that  a  theft  was  being  or 
about  to  be  committed.     If  the  appellee  carelessly  and  negligently 
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left  his  pocket-book  on  the  car  when  he  reached  his  destination, 
and  its  contents  were  abstracted  by  persons  other  than  the  servants 
of  the  company,  there  would  be  no  liability  on  the  part  of  the 
company,  for  it  is  only  by  reason  of  the  fact  that  the  company 
owes  some  dnty  to  the  passenger  as  such  that  there  is  any  sort  of 
responsibility  resting  on  it  in  relation  to  his  property,  which  for 
the  time  is  considered  as  a  part  of  the  person.  But  when  a  passen- 
ger leaves  the  train  at  his  destination  the  company  may  reasonably 
think  that  he  has  taken  with  him  all  those  things  which  one  is 
accustomed  to  carry  about  his  person,  and  until  it  is  shown  that 
the  property  is  discovered  by  its  agents  to  have  been  left  behind, 
we  know  of  no  principle  of  law  by  which  it  can  be  charged  with 
any  dnty  concerning  it. 

The  plaintiff  contends  that  the  jury  was  authorized  by  the 
evidence  to  find  that  the  pocket-book  was  found  or  stolen  by  the 
porter  who  had  charge  of  the  car  and  was  rifled  by  him,  and  that 
if  such  be  the  case  the  company  is  responsible  for  the  loss,  because 
it  vouches  for  the  honesty  of  its  employees.  This  we  think  is  cor- 
rect within  certain  limits,  viz. :  that  the  company  is  responsible  to 
its  patrons  for  the  conduct  of  its  employees  as  to  any  property  as 
to  which  it  is  brought  into  contract  relations  with  its  owner.  But 
as  to  any  other  property,  whether  owned  by  a  passenger  or  a 
stranger,  it  has  no  sort  of  connection,  and  as  to  such  it  lies  under 
no  greater  obligation  than  it  owes  to  property  of  all  other  persons, 
the  measure  of  which  is  fixed  by  the  maxim  sic  utere  tuo  ut  non 
alienum  ladas.  The  extent  to  which  liability  has  been  fixed  in 
cases  of  this  sort  has  not  been  held  to  include  any  thing  except  the 
clothing,  ornaments  and  such  articles  as  are  usually  carried  by 
travellers  in  their  hands,  together  with  a  sum  of  money  reasonably 
suflScient  for  the  expenses  of  the  journey  in  which  one  is  engaged. 
It  appears  from  the  testimony  of  Mr.  Handy  that  the  money  lost 
was  being  carried  by  him  to  New  Orleans,  to  be  used  in  the  pay- 
ment of  a  debt  due  to  persons  there.  It  was  a  much  greater  sum 
than  was  necessary  for  the  payment  of  any  expenses  incident  to  the 
journey  he  was  upon,  and  as  to  all  in  excess  of  such  sum  there  was 
no  liability  of  the  company,  even  though  it  was  stolen  by  its  ser- 
vants, for  the  reason  that  as  to  such  excess  it  stood  in  no  contract 
relation  with  him,  owed  and  undertook  no  duty,  nor  authorized  its 
servants  to  do  any  thing  in  reference  to  it.  The  case  of  Firsl 
National  Bank  v.  R.  Co.,  20  Ohio  St.  250;  s.  c,  5  Am.  Rep.  056^ 
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is  strictly  analogous  on  this  branch  of  the  case,  and  in  the  concla- 
sion  there  reached  we  fully  concor. 
The  judgment  is  reversed  and  cause  remanded. 

Judgm&ni  reversed  and  cause  remanded. 

NOTB  BT  THE  Bbposteb.^  See  B.  Go.  r.  WalreUh,  88  Ohio  St.  461;  s.  c.^ 
48  Am.  Rep.  488. 

In  BeviB  ▼.  Baltimore  db  Ohio  B.  Co.,  Ciicait  Coart  of  St.  Loais,  Mo.,  Jann. 
ary  8,  1887,  it  was  held  where  a  passenger  in  a  sleeping  car  awakes  and  finds 
that  his  Taloables,  which  he  had  placed  under  his  pillow,  have  been  stolen 
daring  the  night,  and  he  proves  that  the  car  was  so  constructed  that «  porter 
or  watchman  stationed  at  one  end  of  the  car  would  have  an  unobstructed  view 
of  the  whole  aisle,  it  is  a  question  for  the  Jury  whether  the  sleeping  car  oom. 
panj  was  guiltj  of  negligence  and  whether  the  passenger  may  recover. 

Thayer,  J.,  said:  "  The  authorities  all  concur  in  holding  that  sleefdng 
car  companies  are  not  liable  as  innkeepers  for  baggage  or  other  valuables  lost 
bj  their  patrons. 

"  If  there  was  ever  anj  doubt  on  this  point  it  is  now  settled  bj  an  over- 
whelming weight  of  authority  that  sleeping  car  companies  are  onlj  bound  to  ex- 
ercise ordinary  care  and  watchfulness  over  the  effects  of  their  passengers  while 
they  are  asleep  and  unable  to  watch  for  themselves.  PuUman  Palace  Oar  Co. 
V.  Smith,  78  IlL  860,  decided  in  1874;  Pakneter  v.  Wagner  Sleeping  Car  Co., 
11  Albany  Law  Jour.  149,  decided  in  1876;  Blum  v.  Southern  PuOman 
Palace  Car  Co.,  1  Flippin,  600,  U.  S.  Qrcuit  Court,  Sixth  Orcuit,  decided 
in  1876;  Woodruff  Sleeping  Car  Co.  v.  Diehl,  84  Ind.  474;  s.  c,  48  Am.  Rep. 
102,  decided  in  1882;  Pullman  Palace  Car  Go.  v.  Gardner,  16  Am.  ft  Eng.  B. 
Cases,  824,  Penn.  Supreme  Court,  decided  in  1888;  Tracy  v.  Pullman  Palace 
Car  Co.,  67  How.  Pr.  154,  decided  in  1884;  Dargen  v.  PuUman  Palaee  Car 
Co.,  6  Texas  Law  Keview,  619  Sup.  Ct.  of  Texas;  Scaling  v.  PuUman  Palaee 
Car  Co.,  Ko.  8651,  St.  Louis  Court  of  Appeals,  decided  in  1886.  The  case  of  the 
LotUeviUe  A  Nashville  B.  v.  KaUtenberger,  16  Lea,  880;  Southwest.  Rep.,  vol. 
1,  page  44,  in  the  Supreme  Court  of  Tennessee,  is  not'  in  conflict  with  the 
above  cases,  because  in  that  case  the  baggage  was  lost  after  being  committed 
to  the  personal  custody  of  the  porter.  In  such  cases  the  liability  is  the  same 
as  for  baggage  lost  while  in  the  keeping  of  a  railroad  comi>any.  2d.  In  the 
present  case  therefore  the  only  question  Is  whether  there  is  any  evidence  to 
support  the  verdict,  and  this  question  is  to  be  determined  with  reference  to  all 
the  evidence,  as  defendant  cannot  complain  of  the  error  of  the  court,  if  it  was 
an  error  in  submitting  the  case  to  the  Jury,  if  the  defendant  itself  offered  any 
evidence  tending  to  show  negligence  on  the  part  of  its  employees. 

"  It  cannot  be  contended  that  defendant  offered  any  evidence  tending  to 
supply  a  deficiency  of  proof  on  the  part  of  its 'adversary,  all  of  the  testimony 
for  the  defendant  tended  to  show  the  exercise  of  due  care  on  its  part.  The 
case  at  this  stage  resolves  itself  into  the  single  question  whether  plaintiff 
offered  any  evidence  tending  to  show  want  of  ordinary  cafe  on  the  part  of  de 
fondant's  employees,  or  any  evidence  from  which  the  jury  might  legitimately 
Infer  want  of  ordinary  or  reasonable  care.    If  he  did,  this  motion  ought  to  be 
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overraled,  as  the  jurj  were  not  bound  to  accept  as  absolutely  true  the  state- 
ment of  the  porter. 

"  Now  I  shall  concede  the  law  to  be  on  the  strength  of  the  cases  cited  (67 
How.  Pr.  164  &  21  Am.  and  Eng.  R.  Cases  448)  that  the  single  fact  of  a  loss  hav* 
ing  occurred,  is  no  proof  of  negligence,  and  fnrthermore  that  it  does  not,  as 
pUdntiiE  contends,  cast  on  defendant  the  burden  of  showing  afflrmatiyely  that 
it  exercised  due  care.  But  in  my  Judgment  proof  of  a  loss  and  of  the  circum- 
stances attending  the  same  may  be  of  such  character  as  to  warrant  the  jury  in 
inferring  that  defendant's  servants  were  guilty  of  some  neglect,  although  no 
direct  proof  by  an  eye  witness  is  offered,  to  the  effect  that  the  porter  left  the 
car  unguarded,  or  fell  asleep  at  some  period  during  the  night. 

"  In  this  case  the  evidence  for  plaintiff  showed  that  plaintiff  put  his  scarf 
containing  his  diamond  pin,  and  his  purse,  on  the  inside  of  his  vest,  and  hav- 
ing wrapped  the  same  up,  securely  placed  the  same  under  his  pillow  and 
retired  for  the  night.  In  the  morning  the  vest  and  scarf  were  in  their  place, 
«nd  the  waUet,  but  the  pin  and  money  contained  in  the  purse  had  been  ab- 
stracted. The  porter  and  conductor,  whose  duty  it  was  to  stand  guard,  when 
appealed  to,  denied  all  knowledge  of  how  the  tiief t  had  been  consummated. 
They  had  seen  no  one  tampering  with  plaintiff's  berth,  and  the  only  explana- 
tion given  was  that  the  theft  may  have  been  committed  by  two  persons  who 
left  the  car  at  Vincennes  of  whom  the  porter  entertained  some  suspicion,  as 
the  evidence  tended  to  show.  The  evidence  further  showed  that  the  car  was 
so  constructed  that  a  porter  or  watchman  stationed  at  one  end  of  the  car  would 
have  an  unobstructed  view  of  the  whole  aisle,  while  if  stationed  at  the  other 
end,  his  view  would  be  entirely  obstructed. 

**  Upon  the  foregoing  state  of  facts,  a  person  might  naturally  and  (as  it 
seems  to  me)  reasonably  infer  that  some  one  in  the  car  took  advantage  of  a 
temporary  absence  of  the  watchman  from  a  proper  post  of  observation  to  per- 
petrate the  theft.  Either  that  he  was  temporarily  absent,  or  for  some  other 
reason  did  not  have  the  aisle  constantly  in  view  as  he  should  haye  had. 

"In  the  ordinary  affairs  of  life  men  constantly  draw  such  Inferences  from 
such  premises,  and  no  good  reason  is  perceived  why  juries  should  not  be 
allowed  to  reason  in  the  same  manner, 

**  In  the  case  of  the  PtiUman  Palace  Car  Co.  v.  Gardner ,  16  Am.  ft  Eng.  R. 
Cases,  824  (one  of  the  best  considered  cases),  the  jury  were  instructed  that  if 
the  porter  left  his  proper  post  of  observation,  where  he  could  view  the  whole 
aisle,  even  for  a  few  minutes  (although  in  discharge  of  duties  properly  per- 
taining to  his  position)  and  tliat  such  short  absence  furnished  occasion  for  the 
theft,  it  was  negligence  such  as  would  render  the  company  liable. 

"  In  the  present  case  upon  the  facts  proven  I  think  (as  above  stated)  that  the 
jury  were  authorized  to  infer  that  there  must  have  been  some  temporary  absence 
of  the  porter  or  lack  of  watchfulness  on  his  part  which  furnished  occasion  to 
the  thief  to  approach  plaintiff's  berth  unobserved  and  abstract  his  valuables.'* 

In  Whitney  v.  Pullman  PaloM  Ca/r  Co.,  Massachusetts  Supreme  Judicial 
Court,  January  6,  1887,  the  plamtiff,  who  had  purchased  a  ticket  to  ride  in  a 
day  parlor  car  of  the  Pullman  Palace  Car  Company,  had  in  her  possession,  and 
kept  under  her  own  personal  control,  a  satchel  containing  valuables,  and  od 
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reaching  a  station  on  the  railroad  on  which  the  car  was  run,  she^  with  her 
husband,  left  the  car  for  a  period  of  several  minates,  leaving  the  satchel  upon 
the  window-sill  in  the  car,  from  which  it  could  be  reached  from  the  outside 
through  an  adjoining  window,  from  which  place  it  was  stolen.  Held,  that  the 
plaintiff  was  guilty  of  negligence  in  the  care  of  her  property,  and  that  the 
car  company  was  not  liable.  And  in  Leiris  y.  Jfeio  York  Cent.  Sleeping  Car 
Co.,  Massachusetts  Supreme  Judicial  Court,  January  7,  1887,  it  was  held  that 
a  sleeping  car  company  is  bouAd  to  use  reasonable  care  to  guard  a  passenger 
on  its  cars  from  theft,  and  if  through  want  of  such  care  the  personal  effects  of 
a  passenger,  such  as  he  might  reasonably  carry  with  him,  are  stolen,  the  com- 
pany is  liable.  Also  that  the  fact  that  the  company  has  posted  a  notice  in  its 
cars  in  which  it  disclaimed  liability  for  the  loss  of  valuables  by  passengers 
cannot  be  availed  of  by  way  of  a  defense  to  an  action  by  a  passenger  whose 
money,  which  he  had  placed  beneath  the  pillow  in  his  berth  on  going  to  sleep, 
was  stolen,  where  it  appears  that  the  passenger  did  not  see  or  know  of  such 
notice.  So  in  an  action  against  a  sleeping  car  company  by  a  passenger  for 
money  stolen  from  his  berth  while  he  was  asleep,  the  fact  that  another  pas- 
senger lost  a  sum  of  money  in  a  similar  manner  at  the  same  time  is  itself  some 
evidence  of  the  want  of  proper  watchfulness  by  the  porter  of  the  car;  and 
where  there  was  evidence  that  the  porter  was  found  asleep  in  the  early  morn- 
ing, and  that  he  was  required  to  be  on  duty  for  thirty-six  hours  continuously, 
which  included  two  nights,  a  case  is  presented  which  must  be  submitted  to 
the  jury  to  determine  whether  or  not  there  was  negligence  on  the  part  of  the 
company  m  guarding  its  passengers.  The  court  said:  "  Where  a  person  buys 
the  right  to  the  use  of  a  berth  in' a  sleeping  car  it  is  entirely  clear  that  the 
ticket  which  he  receives  is  not  intended  to  and  does  not  express  all  the  terms 
of  the  contract  into  which  he  enters.  Such  ticket,  like  the  ordinary  railroad 
ticket,  is  little  more  than  a  sjrmbol  intended  to  show  to  the  agent  in  chaige  of 
the  car  that  the  passenger  has  entered  into  a  contract  with  the  company  own- 
ing the  car,  by  which  he  is  entitled  to  passage  in  the  car  named  on  the  ticket. 
Ordinarily  the  only  communication  between  the  parties  is  that  the  passenger 
buys,  and  the  agent  of  the  car  company  sells  a  ticket  between  two  points;  but 
the  contract  thereby  entered  into  is  implied  from  the  nature  and  usages  of  the  em- 
ployment of  the  company.  A  sleeping  car  company  holds  itself  out  to  the  world 
as  furnishing  safe  and  comfortable  cars^  and  when  it  sells  a  ticket  it  impliedly 
stipulates  to  do  so.  It  invites  passengers  to  pay  for  and  make  use  of  its  cars  for 
sleepi  ng;  all  parties  knowing  that  during  the  greater  part  of  the  night  the  passen- 
ger will  be  asleep,  powerless  to  protect  himself  or  to  guard  his  property.  He 
cannot,  like  the  guest  of  an  inn,  lock  the  door  and  guard  against  danger.  He 
has  no  right  to  take  any  such  steps  to  protect  himself  in  a  sleeping  car,  but  the 
necessity  of  the  case  is  dependent  upon  the  owners  and  oi&cers  of  the  car  to  guard 
him  and  the  property  he  has  from  danger  from  thieves  or  otherwise.  The  law 
raises  the  duty  on  the  part  of  the  car  company  to  afford  him  this  protection 
While  it  is  not  liable  as  a  common  carrier,  or  as  an  innholder,  yet  it  is  its  clear 
duty  to  use  reasonable  care  to  guard  the  passengers  from  theft,  and  if  through 
want  of  such  care  the  personal  effects  of  a  passenger,  such  as  he  might 
ably  carry  with  him,  are  stolen,  the  company  is  liable  for  it." 
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State  t.  Holgomb. 

(68  Iowa,  107.) 
Municipal  ecrporation  —  nuitancs  —  hog-p&M. 

A  dty  may  reasonablj  prohibit  hog-pens  except  for  parposes  of  oommeroa 

fllHE  opinion  states  the  case.     The  plaintiff  had  judgment  below. 

E.  A,  Holcomby  for  appellant. 

A.  R.  West,  for  State. 

Seeters,  J.  The  agreed  facts  are  that  the  city  of  Oedar  Bapids 
is  a  corporation  organized  under  a  special  charter,  and  has  a  popu- 
lation of  about  15,000;  that  the  mayor  and  aldermen  appointed  a 
board  of  health,  as  provided  in  chapter  168,  of  the  acts  of  the  nine- 
teenth general  assembly,  and  said  board  of  health  adopted  and 
published  according  to  law  the  following  rule  or  regulation :  **  There 
shall  not  be  kept  or  maintained,  within  the  corporate  limits  of  the 
city  of  Cedar  Bapids,  any  hog-pen,  or  inclosure  wherein  swine  are 
kept  and  fed  by  the  owner,  lessee  or  occupant  of  any  property 
therein,  save  and  except  such  pens  as  may  be  used  for  the  purposes 
of  commerce  only;  and  all  such  pens  used  for  purposes  of  com- 
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merce  shall  be  kept  clean,  and  the  owner,  lessee  or  manager  thereof 
shall  see  that  the  same  do  not  become  nuisances  in  any  respect" 
The  city  duly  enacted  an  ordinance  providing  that  any  person  who 
should  knowingly  violate  or  fail  to  comply  with  any  rule  orregula> 
tion  of  the  board  of  health  should  be  deemed  guilty  of  a  misde- 
meanor, and  punished  as  provided  in  the  ordinance.  The  defend- 
ant maintained,  in  the  corporate  limits,  a  pen  in  which  was  kept 
one  hog,  not  for  the  purposes  of  commerce.  Such  pen  was  kept 
clean,  and  was  not  a  nuisance,  by  reason  of  filth  therein, 
but  was  a  nuisance  if  at  all,  because  of  the  rule  or  regula- 
tion of  the  board  of  health.  These  facts  were  agreed  upon  for 
the  purpose  of  enabling  the  District  Court  to  determine  whether  the 
regulation  of  the  board  of  health  is  valid,  and  the  question  to  be 
determined  is  whether  such  board  has  the  power  and  authority  to 
adopt  such  order  or  regulation,  and  whether  the  same  can  be  en- 
forced by  ordinance.  It  is  not  insisted  that  the  statute  authorizing 
the  city  to  create  the  board  of  health  is  unconstitutional;  and  as 
the  parties  have  agreed  that  the  only  question  to  be  determined  is 
whether  the  board  of  health  had  the  power  and  authority  to  estab- 
lish the  rule  or  regulation  it  did,,  it  is  immaterial  whether  the  pen 
as  kept  was  in  fact  a  nuisance.  The  board  had  the  authority  to 
establish  such  reasonable  rules  and  regulations  as  in  its  opinion 
would  preserve  the  health  of  the  inhabitants  of  the  city. 

The  only  question  therefore  is  whether  the  regulation  is  reason- 
able. It  is  said  that  while  '^ordinances  which  unnecessarily  re- 
strain trade,  or  operate  oppressively  upon  individuals,  will  not  be 
sustained,  yet  such  as  are  reasonably  calculated  to  preserve  the  public 
health  are  valid,  although  they  may  abridge  individual  liberty,  and 
individual  rights,  in  respect  to  property.  1  Dill.  Mun.  Corp.,  §  320. 
In  Com,  V.  Patch,  97  Mass.  221,  it  was  held  that  a  similar  regula- 
tion was  reasonable  and  valid.  The  facts  in  that  case  were  precisely 
like  the  facts  in  this,  except  that  the  number  of  inhabitants  in  the 
city  of  Springfield  does  not  appear.  It  was  presumed,  because  the 
evidence  was  not  before  the  court,  that  the  regulation  and  ordi- 
nance operated  upon  the  most  thickly  settled  part  of  the  city.  We 
must  assume  that  the  pen  in  question  was  situated  in  a  populous 
part  of  the  city  of  Cedar  Rapids;  for  the  question  to  be  determined 
IS  one  of  power  and  authority.  The  question  therefore  is  whether 
the  regulation  is  valid  when  applied  to  cities  containing  15,000  in- 
habitants.    In  our  opinion  the  ordinance  is  not  nnrensonable,  and 
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cannot  be  said  to  be  invalid  when  applied  to  such  cities.  Before  an 
ordinance  or  regulation  of  a  board  of  health  can  be  said  to  be  nn- 
reasonable,  it  shoald  clearly  so  appear.  The  question  should  not 
remain  doubtful,  and  the  exercise  of  the  discretion  necessarily  re- 
posed in  the  officers  and  boards  of  cities  making  regulations  for  the 
preservation  of  the  health  of  the  inhabitants  cannot  be  declared 
invalid  unless  it  clearly  so  appears.  A  legal  restraint  may  be  im- 
posed on  the  few  for  the  benefit  of  the  many.  We  conclude  that 
the  regulation  and  ordinance  cannot,  as  a  matter  of  law,  be  said  to 

be  unreasonable. 

Judgment  affirmed. 

GaKPEKTBB  T.  OBNTElirKIAL  MuTUAL  LiFB  ASSOCIATIOK. 

(68  Iowa,  408.) 

InsuraTice  —  Ufe — excuse  for  nan-payment  of  premium  —  nekness  of  asiured. 

The  sickness  of  the  assured,  disabling  him  from  transacting  business,  is  no 
excuse  for  the  non-payment  of  a  life  insurance  premium. 

ACTION  on  a  life  insurance  policy.     The  defendant  had  judg- 
ment below. 

Stow,  Hammond  d  Day,  for  appellant. 

Newman  dk  Blake,  for  appellee. 

Beck,  J.  The  agreed  statement  of  facts  upon  which  the  case 
was  tried  is  in  the  following  language:  *'  (1)  The  plaintiff  was  the 
wife  of  Henry  L.  Carpenter,  at  the  date  of  his  death.  (2)  On  the 
22d  day  of  May,  1883,  the  defendant  association  issued  the  policy 
declared  upon,  insuring  the  life  of  Henry  L.  Carpenter.  (3)  The 
insured,  in  his  life-time,  had  not  been  liable  to  pay  any  assessments 
or  dues,  except  the  $5  dues  which  fell  due  December  1,  1883.  (4) 
The  plaintiff  had  no  knowledge  of  the  condition  of  said  insurance, 
or  that  the  dues  became  delinquent  December  1,  1883,  until  after 
the  burial  of  the  insured,  December  9,  1883.  (5)  In  the  fall  of 
1 1883  the  said  Henry  L.  Carpenter  was  taken  sick,  and  on  the  12th 
day  of  November,  1883,  he  went  to  bed  with  tjrphoid  fever,  and 
after  the  17th  or  18th  of  November^  1883,  he  had  no  conscious  un- 
derstanding of  any  thing  whatever,  because  of  his  delirious  condi- 
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tion.  (6)  The  life  insured  expired  on  the  8th  day  of  December, 
1883.  (7)  Dnring  the  last  illness  of  the  said  insured  his  business, 
mail  and  correspondence  were  kept  from  him  by  direction  of  his 
physician,  but  plaintiff  at  once  forwarded  the  dues  after  she  dis^ 
covered  on  December  9,  1883^  that  they  were  delinquent;  and  the 
defendant  refused  to  receive  the  same,  claiming  that  the  policy 
had  lapsed  for  non-payment  of  said  annual  dues  on  or  before  De- 
cember 1,  1883.  (8)  The  policy  was  in  custody  of  the  assured  con- 
tinually from  its  date  to  the  time  of  his  death,  and  the  date  when 
said  annual  dues  were  payable  is  therein  fixed  and  definitely  named. 
(9)  The  notice  sent  by  the  defendant,  reminding  him  that  by  the 
conditions  of  his  policy  his  annual  dues  of  $5  were  due  and 
payable  December  1,  1883,  was  duly  mailed  to  the  assured  on  the 
15th  of  November,  1883,  properly  addressed,  directed  and  for- 
warded, and  reached  said  assured  in  due  course  of  mail,  about  No- 
vember 17,  1883,  but  for  the  reasons  heretofore  set  forth  he  never 
saw  it  or  knew  of  its  receipt.  (10)  Proof  of  loss  was  duly  made 
December  22,  1883,  and  demand  that  an  assessment  be  made  as 
provided  in  the  policy  sued  on,  and  the  company  declined  and  re- 
fused to  make  the  same  for  the  sole  reason  that  said  policy  was 
void  and  had  lapsed  by  the  failure  to  pay  the  annual  dues  of  $5  on 
or  before  December  1,  1883.  (11)  No  person  other  than  the  plain- 
tiff is  interested  in  the  subject-matter  of  this  action. '' 

II.  Counsel  for  plaintiff  insists  that  the  obligation  of  the  assured 
to  pay  the  assessment  was  a  condition  subsequent,  the  non-perform- 
ance of  which  was  excused  by  the  unconsciousness  and  delirium  of 
the  assured,  which  is  to  be  regarded  as  the  act  of  God.  It  is  urged 
by  the  counsel  that  as  it  became  impossible  for  the  assured  to  pay 
his  insurance  by  reason  of  the  visitation  of  Ood,  the  policy  did  not 
become  forfeited* 

III.  It  is  a  familiar  rule  that  when  the  performance  of  a  con- 
tract becomes  impossible  by  the  act  of  Ood,  the  obligor  is  excused, 
and  his  rights  under  the  contract  are  not  forfeited.  We  presume 
that  the  rule  contemplates  cases  of  absolute  impossibility  to  per- 
form contracts;  as  in  the  case  of  the  destruction  of  property  which 
the  obligor  undertook  to  deliver,  and  as  the  dosing  of  a  river  with 
ice  upon  which  the  obligor  undertook  to  sail  a  vessel  to  be  deliv- 
ered at  a  port  situated  on  the  river.  In  such  cases  the  obligors 
could  not  have  performed  the  conditions  of  the  contract,  nor  could 
they  have  been  performed  for  the  obligors  by  others.     Neither 
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could  the  obligors,  by  the  exercise  of  foresight  and  care,  haye  pro- 
Tided  against  the  effects  of  the  act  of  Ood,  which  destroyed  the 
sabject  of  the  contract  or  the  sole  means  of  its  performance.  Bat 
there  was  no  such  impossibility  of  performing  the  contract  in  this 
case.  It  is  tme,  it  was  impossible  for  the  assured  at  the  time  re- 
quired therein  to  perform  it;  but  he  conld  have  provided  for  its 
performance  beforehand,  and  those  of  his  family  about  him  could 
haye  performed  it  for  him.  The  fact  that  the  plaintiff  did  not 
know  of  the  existende  of  {he  policy  before  her  husband's  death  does 
not  change  the  case.  Prudence  and  care  on  the  part  of  assured 
would  have  prompted  him  to  prepare  for  the  payment  of  the  as- 
sessment upon  the  day  it  became  due,  and  to  inform  his  wife  of 
his  contract  and  his  obligation  to  perform  it  at  the  time  therein 
prescribed.  We  reach  the  conclusion  that  the  facts  of  the  case  do 
not  constitute  grounds  for  excusing  the  non-performance  of  the 
contract  of  the  assured,  and  do  not  present  a  case  of  impossibility 
of  performance  caused  by  the  act  of  Ood.  Our  conclusions  are 
supported  by  the  following  cases:  Klein  y.  Insurance  Co.,  104  U. 
S.  88;  Thompson  y.  Insurance  Co^  104  XT.  S.  252;  Wheeler  y.  Con- 
neetieut  Mut.  Life  Ins.  Co.,  82  N.  Y.  543;  8.  c,  37  Am.  Rep.  594. 
Other  cases  tending  in  the  same  direction  could  be  cited. 

lY.  Oounsel  for  the  plaintiff  cite  many  cases  wherein  it  is  held 
that  the  non-performance  of  contracts  may  be  excused  by  the  act 
of  God,  rendering  performance  impossible,  but  their  facts  distin- 
guish them  from  the  case  at  bar.  They  cite  other  cases  wherein  it 
is  held  that  performance  is  excused  by  reason  of  the  act  of  the  gov- 
ernment rendering  performance  impossible,  and  probably  others 
which  hold  that  performance  will  be  excused  when  it  becomes  un- 
lawful; but  it  is  obvious  that  these  decisions  are  not  applicable  to 
the  case  before  us,  and  do  not  serve  to  elucidate  the  principles  upon 
which  it  should  be  decided. 

It  is  our  opinion  that  the  judgment  of  the  Circuit  Court  ought 
to  be  affirmed. 

Judgment  affirmed. 
Vol.  LVI  — 108 
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<6B  Iowa,  4T0.) 
AbaUment  —  "  imtatUaMaut  death," 

Under  the  statate,  if  a  person,  injared  by  the  negligence  of  another,  sorfiw 

but  a  moment,  a  caoae  of  action  sorviyee. 

ACTION  for  negligent  killing  of  plaintiff's  intestate.    The  opin- 
ion states  the  point.    The  defendant  had  judgment  below. 

M,  K  J.  BoardmaUj  J.  H,  Blair  and  A.  C.  Daly^  for  appellant 
J.  T.  8ion$man  and  H.  T.  Reedy  for  appellee. 

Rbbd,  J.  [Omitting  other  points.]  The  following  interroga- 
tory was  submitted  to  the  jury,  and  was  answered  in  the  affirma- 
tiye:  ^' Was  the  death  of  the  deceased  of  that  nature  commonly 
kno¥ni  as  instant  death?"  Oounsel  for  defendant  contend  that 
this  finding  determines  that  the  death  of  Garter  was  instantaneoas, 
and  consequently,  as  no  right  of  action  accrued  to  him  on  account 
of  the  injury,  none  surviTed  to  his  representatives.  The  p<»sition 
is  that  at  common  law  an  action  cannot  be  maintained  for  the  death 
of  a  human  being,  and  there  is  now  no  statute  in  force  in  this  State 
giving  a  remedy  for  such  injury;  and  that  the  only  action  which 
can  be  maintained  by  the  representatives  of  a  decedent  on  account 
of  the  injuries  which  occasioned  his  death  is  on  the  right  of  action 
which  accrued  to  him  before  his  death,  and  which  survives  under 
the  provisions  of  section  2525  of  the  Code. 

We  do  not  find  it  necessary  to  determine  whether  this  position, 
that  the  statutes  of  the  State  give  no  remedy  for  the  death  of  a 
human  being,  is  sound  or  not.  It  is  conceded  that  if  a  cause  of 
action  accrued  in  favor  of  Carter  for  the  injury  which  caused  his 
death,  it  survived  and  may  be  maintained  by  his  representatives. 
And  in  our  opinion  the  special  finding  does  not  determine  that 
such  cause  of  action  did  not  accrue  to  him  before  his  death.  The 
finding  is  that  '^  his  death  was  of  that  nature  commonly  known  as 
instant  death."  A  death  is  not  necessarily  instantaneous  in  fact 
because  it  is  of  that  nature.  If  the  injury  which  caused  the  death 
is  necessarily  fatal,  and  death  results  in  a  few  moments  from  it,  it 
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would  no  doubt  be  commonly  called  an  instant  death;  bat  as  the 
person  snrviyed  the  injury  for  that  brief  period,  it  cannot  be  said 
that  the  death  was  instantaneous.  The  evidence  shows  that  Carter 
surviyed  the  injury  for  a  few  moments.  He  was  not  found  for 
some  time  after  the  collision  occurred,  but  life  was  not  extinct 
when  he  was  found.  He  still  breathed,  although  he  died  before 
he  could  be  removed  from  the  wreck.  His  death  then  was  not 
simultaneous  with  the  injury  which  caused  it.  It  was  not,  in  fact, 
instantaneous,  although  of  the  character  commonly  known  or  des- 
ignated as  instant  death.  As  he  lived  after  the  injury,  we  are  of 
opinion  that  if  it  was  occasioned  by  the  negligence  of  the  defend- 
ant, a  cause  of  action  therefor  accrued  in  his  favor.  It  can  make- 
no  difference,  we  think,  that  the  period  of  time  between  the  injury 
and  his  death  was  short. 

In  determining  whether  a  cause  of  action  accrued  to  him,  the- 
test  is  whether  he  lived  after  the  injury,  and  not  the  length  of  time 
he  lived  thereafter.  If  he  survived  the  injury  but  for  a  single^ 
moment,  the  cause  of  action  accrued  to  him  as  certainly  as  it  would 
have  done  if  he  had  lived  for  a  month  or  a  year  thereafter.  This 
view  is  sustained  by  the  following  authorities:  Hollmbech  v.  Berk-- 
shire  R.  Go.y  9  Oush.  478;  Bancroft  v,  Boston  £  W.  R,  Corp,,  11 
Allen,  34;  Kennedy  v.  Standard  Sugar  Refinery^  125  Mass.  90;  8» 
c,  28  Am.  Rep.  214.  Affirmed. 

SUPPLEMENTAL  OPINIOK  ON  PETITION  FOB  BEHBABIlirG. 

.  Reed,  J.  Appellant  filed  a  petition  for  a  rehearing  of  the  ques*^ 
tion  considered  in  the  fifth  paragraph  of  the  foregoing  opinion.  It 
is  insisted  that  the  opinion  proceeds  on  a  mistake  of  facfc  as  to  tho 
length  of  time  which  elapsed  between  the  occurrence  of  the  injury 
and  the  death  of  Carter.  We  have  examined  the  evidence  con- 
tained in  the  record,  and  are  satisfied  that  without  conflict  it  estab- 
lishes the  facts  substantially  as  stated  in  the  opinion.  It  shows 
beyond  controversy,  we  think,  that  the  death  was  not  'simultaneous^ 
with  the  injury.  We  concede  that  the  time  between  the  two- 
occurrences  was  brief,  perhaps  not  exceeding  three  to  five  minutes. 
Our  holding  on  the  question  considered  is  based  however  not  on 
the  length  of  time  that  Carter  survived  the  injury,  but  upon  tho 
fact  that  he  lived  after  it  occurred. 

It  is  insisted  however  that  the  holding  in  that  respiect  is  not  in 
harmony  with  what  was  held  in  Sherman  v.  Western  Stage  Co.,  24 
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lowa^  515.  No  reference  is  made  to  that  case  in  the  opinion,  for 
the  reason  that  our  attention  was  not  especially  called  to  it.  That 
was  an  action  by  an  administrator  for  damages  on  account  of  a 
personal  injury  which  caused  the  death  of  the  intestate,  and  the 
question  whether  a  right  of  action  accrued  in  favor  of  the  decedent 
during  her  life-time  on  account  of  the  injury  was  important,  be- 
cause of  its  bearing  on  the  question  as  to  when  the  statute  of  limit- 
ations began  to  run.  The  injury  in  that  case  was  caused  by  the 
overturning  of  a  boat  in  which  the  deceased  was  being  transported, 
by  which  she  was  thrown  into  the  water  and  drowned.  The  inter- 
val of  time  between  the  overturning  of  the  boat  and  the  death  of 
the  intestate  was  greater  than  that  which  elapsed  between  the  col- 
lision in  question  and  the  death  of  Garter,  and  a  majority  of  the 
court  were  of  the  opinion  that  a  cause  of  action  did  not  accrue  in 
favor  of  the  deceased  for  the  injury. 

Our  holding  in  the  foregoing  opinion  is  clearly  not  in  accord 
with  that  view.  If  it  could  be  said  that  that  holding  established  a 
rule  of  property,  we  would  not  perhaps  be  justified  now  in  ques- 
tioning its  correctness,  however  satisfactory  it  might  appear  to  ns 
to  be.  But  the  question  is  not  of  that  character.  No  property 
.rights  or  interests  are  affected  by  it,  and  the  position  appears  to  ns 
to  be  so  clearly  untenable  that  we  think  it  ought  not  to  be  adhered 
to.  The  reasoning  of  Judge  Cole,  who  wrote  the  opinion,  but  did 
not  concur  in  the  conclusion,  appears  to  us  to  be  conclusive  on  the 
question;  and  in  addition  to  what  is  said  by  him  in  the  opinion,  ve 
deem  it  necessary  only  to  add  that  it  seems  to  us  impossible  (unless 
such  result  is  produced  by  operation  of  positive  statute,  or  follows 
as  a  consequence  of  the  judgment  of  a  competent  court)  that  there 
should  be  a  termination  of  the  legal  rights  of  an  individual  before 
his  death.  So  long  as  his  life  lasts,  he  is  under  the  protection  of 
the  law,  and  retains  every  right  and  benefit  granted  by  it.  The 
estate  of  the  decedent.  Carter,  did  not  descend  to  his  representa- 
tives until  his  death.  Until  that  moment  it  was  vested  in  him. 
He  was  capable,  during  the  brief  period  that  elapsed  between  the 
injury  and  his  death,  of  taking  by  inheritance.  If  a  weaker  person 
than  he  had  been  involved  in  the  same  catastrophe,  and  had  lost 
his  life  by  the  same  means,  the  law,  for  the  purpose  of  fixing  the 
course  of  descent,  would  in  the  absence  of  proof  on  the  question, 
have  presumed  that  he  survived  the  weaker  individual.  It  would 
have  recognized,  that  for  that  brief  moment,  he  was  vested  with  a 
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perfect  right  to  the  property,  and  would  have  disposed  of  it  accord- 
ingly; and  if  the  injury  sufFered  by  him  was  the  result  of  the 
wrongful  act  of  another,  we  know  of  no  valid  reason  for  holding 
that  a  right  of  action  therefor  would  accrue  in  his  favor  within  the 
moment  of  life  that  remained  with  him  as  efFectually  as  it  would 
have  done  within  a  month  or  a  year,  if  he  had  so  long  survived  the 
injury.  We  are  content  therefore  to  adhere  to  the  view  taken  in 
the  former  opinion;  and  the  petition  for  rehearing  will  be  over- 
ruled. 

Judgment  overruled. 
BoTHBOCE,  J.,  does  not  concur  in  this  view. 


Wood  v.  Ohicaoo,  Milwaukee  and  St.  Paul  Bailwat  Ooh- 

PANY. 

(0B  Iowa,  401.) 
Carrier — railroad — authority  of  Hation  agent. 

A  railway  station  agent  has  implied  authority  to  contract  to  fumisli  cars  for 
the  shipment  of  perishable  property  by  a  specified  day.* 

ACTION  for  failure  to  receive  property  for  transportation.     The 
opinion  states  the  case.     The  plaintifF  had  judgment  below. 

W.  A.  Hoyt  and  NohU  <&  Updegraff^  for  appellant 

Blair  £  Norris,  for  appellee. 

Reed,  J.  Plaintiff  claims  to  have  made  the  alleged  verbal  con- 
tract with  defendant's  station  agent  at  Enfield.  The  agent  was 
examined  as  a  witness,  and  testified  that  he  did  not  agree  to  have 
cars  at  the  station  to  ship  the  potatoes  to  Denison  at  any  definite 
time.  There  was  evidence  however  which  would  warrant  the  find- 
ing that  he  did  agree  that  the  necessary  cars  for  the  transportation 
of  the  potatoes  would  be  at  Enfield  on  the  seventeenth  of  October^ 
and  that  he  would  receive  and  ship  them  on  that  day.  It  is  undis- 
pated  that  on  the  thirteenth  of  October  he  informed  plaintiff  that 
he  could  give  him  a  rate  of  83  cents  per  100  pounds  on  potatoes, 

n}ompare  Mimmri,  eU.,  R.  Co.  v.  StrdU,  81  Kans.  752. 
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by  the  car  load,  to  Denison,  Texas,  and  that  plaintiff  accepted  that 
rate.  After  this  arrangement  was  entered  into,  plaintiff  made 
arrangements  with  the  farmers,  from  whom  he  purchased  the  pota- 
toes, to  deliver  them  at  En6eld  on  the  17th,  and  on  that  day  he 
received  at  the  place  a  sufficient  quantity  to  load  two  cais,  but 
defendant  did  not  on  that  day  have  cars  at  that  station  on  which 
to  load  them.  Plaintiff  thereupon  stored  a  portion  of  the  potatoes 
in  a  cellar,  and  the  balance  in  an  elevator  and  warehouse  con- 
yenient  to  the  depot.  Between  that  day  and  the  second  of  Novem- 
ber, he  on  a  number  of  occasions  requested  the  station  agent  to 
receive  and  ship  them,  but  cars  were  not  furnished  for  their  trans- 
portation until  the  latter  date.  On  that  day  he  was  informed  by 
the  agent  that  two  cars  were  at  the'  station,  on  which  he  could  load 
the  potatoes;  but  if  they  were  not  loaded  in  time  to  be  sent  ont  on 
the  next  train,  which  would  pass  that  station  on  the  morning  of 
the  dd,  the  cars  would  be  sent  back  empty.  He  accordingly  loaded 
them  on  that  day,  and  they  were  sent  forward  the  next  morning. 
Before  they  were  sent  forward  however  he  was  required  to  and  did 
pay  the  freight  to  their  destination,  and  the  agent  issued  to  him  a 
bill  of  lading  by  which  defendant  undertook  to  transport  the  prop- 
erty to  Davenport,  in  this  State,  which  is  the  end  of  its  line,  and 
there  deliver  it  to  a  connecting  carrier.  This  bill  of  lading  also 
recited  that  the  property  was  received  at  the  owner's  risk.  The 
weather  was  warm  and  pleasant  on  the  seventeenth  of  October,  and 
so  continued  until  about  the  30th,  when  it  turned  cold,  and  when 
the  potatoes  were  loaded  upon  the  cars  it  was  freezing,  and  it 
remained  quite  cold  until  after  the  cars  were  sent  forward.  The 
potatoes  were  covered  in  the  cars  with  straw  and  blankets;  but 
when  they  arrived  at  Denison  it  was  found  that  they  had  been 
badly  frozen,  and  much  the  gi'eater  part  of  them  were  rendered 
entirely  worthless.  Plaintiff  first  applied  to  the  agent  for  informa- 
tion as  to  the  freight  charges  to  Denison  before  he  purchased  the 
potatoes,  and  the  latter  communicated  with  defendant's  general 
freight  agent  on  the  subject,  and  the  rate  of  83  cents  per  100  was 
offered  to  plaintiff,  in  compliance  with  instructions  given  by  him 
to  the  station  agent. 

The  cars  on  which  the  potatoes  were  shipped  belonged  to  the 
carrier  whose  line  connected  with  defendant's  line  at  Davenport, 
and  the  custom  of  the  companies  was,  when  freight  was  to  be  re- 
ceived on  defendant's  line  for  transportation  over  the  line  of  the 
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connecting  company,  for  the  latter  to  funish  the  cars  on  which  to 
load  the  same  at  the  place  of  shipment,  and  the  failure  of  defend- 
ant to  deliyer  cars  at  an  earlier  date  for  the  shipment  in  qaestioa 
^was  occasioned  by  the  failure  of  the  connecting  company  to  furnish 
them.  The  District  Oourt  instructed  the  jury,  that  before  plain- 
tiff would  be  entitled  to  recover,  he  must  prove  either  (1)  that  the 
station  agent  had  express  authority  from  defendant  to  make  the 
alleged  parol  contract;  or  (2)  that  he  was  held  out  by  defendant  as 
possessing  such  authority;  or  (3)  that  defendant,  with  full  knowl- 
edge of  the  facts,  had  ratified  the  contract.  Defendant  excepted 
to  this  instruction.  It  also  objected  to  the  eyidence  offered  to  es- 
tablish the  making  of  the  contract  by  the  agent,  on  the  ground  that 
his  authority  was  not  shown.  The  overruling  of  this  objection,' 
and  the  giving  of  this  instruction,  are  now  assigned  as  error. 

It  is  contended  that  there  was  no  evidence  which  had  any  ten- 
dency to  prove,  either  that  the  agent  had  authority  to  make  the  al-: 
leged  contract,  or  that  he  was  held  out  as  having  such  authority, 
or  that  defendant  had  ratified  the  contract  In  a  former  opinion 
filed  in  the  case  we  sustained  this  view.  A  rehearing  was  granted 
however,  and  upon  a  re-examination  of  the  record  we  have  reached 
the  opposite  conclusion.  The  agent,  it  is  true,  testified  in  general 
terms,  that  he  had  no  authority  to  make  contracts  with  shippers 
for  cars  at  a  definite  day.  He  did  not  testify  however  that  he  was 
restricted  in  that  regard  by  instructions  from  his  employer,  or  by 
any  general  rule  of  the  company.  His  statement  may  have  been 
the  mere  expression  of  his  opinion  or  conclusion  as  to  the  extent  of 
his  authority.  At  least,  it  is  susceptible  of  that  construction,  and 
it  is  by  no  means  conclusive  on  the  question.  As  stated  above,  he 
was  empowered  by  the  general  freight  agent  of  defendant  to  con- 
tract for  the  transportation  of  such  property  as  plaintiff  desired  to 
ship  to  Denison,  Texas,  at  eighty-three  cents  per  100  pounds.  This 
instruction  was  given  in  contemplation  of  the  fact,  that  as  the 
property  was  to  be  delivered  to  the  connecting  carrier  for  trans- 
portation over  its  line,  it  should  be  loaded  upon  cars  belonging  to 
that  company.  It  therefore  necessarily  empowered  him  to  contract 
for  the  shipment  at  a  future  date.  It  was  also  given  in  contempla- 
tion of  the  nature  of  the  property  to  be  shipped;  and  in  the  ab- 
sence of  special  instruction  or  restrictions,  empowered  him  to  make 
such  contracts,  as  to  the  time  of  shipment,  as  the  nature  of  the 
property  required.     Suppose  the  company  should   authorize  an 
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agent  to  contract  with  a  shipper  for  the  transportation  of  fresh 
meat  to  a  distant  market  in  hot  weather.  It  would  hardly  be  con- 
tended, in  such  case,  that  the  agent  was  not  empowered  to  contract 
that  the  property  should  be  carried  in  a  car  specially  adapted  to  the 
transportation  of  that  kind  of  property,  or  that  he  was  not  anthor- 
ized  to  bind  his  principal  by  an  agreement  to  receive  and  transport 
it  at  a  particular  time.  The  authority  to  make  the  engagement,  if 
unrestricted,  would  carry  with  it  the  power  to  contract  with  refer- 
ence to  all  the  details  of  the  transaction.  The  property  in  question 
was  not  as  perishable  perhaps  as  a  car  load  of  fresh  meat  wonld  be 
in  midsummer.  It  was  liable  however  to  be  greatly  injured  or  en- 
tirely destroyed  by  freezing.  When  the  agent  was  empowered  to 
contract  for  its  transportation,  weather  sufficiently  cold  to  injure 
or  destroy,  it,  if  not  properly  protected,  was  liable  to  occur  at  any 
time.  It  was  therefore  of  the  highest  importance  to  the  shipper 
that  a  definite  time  should  be  fixed  for  the  shipment;  and  unless 
the  power  of  the  agent  was  limited  by  some  rule  or  instruction  of 
the  company,  the  authority  conferred  upon  him  to  contract  for  the 
transportation  of  the  property  carried  with  it  the  power  to  make  such 
agreement  with  reference  to  the  time  when  it  should  be  received 
and  shipped  as  the  necessities  of  the  case  demanded.  The  District 
Court  was  therefore  warranted  in  submitting  to  the  jury  the  question 
whether  he  had  express  authority  to  make  the  alleged  contract.  ' 

It  was  also  warranted  in  submitting  the  question  whether  he  was 
held  out  by  defendant  as  authorized  to  make  such  contract.  He  W2is 
the  only  representative  of  the  company  at  that  station.  He  was 
placed  there  for  the  purpose  of  transacting  its  business  at  tliat  place. 
He  was  authorized  to  contract,  in  its  name,  for  the  transportation 
of  property  of  the  kind  in  question,  and  had  authority  to  receive  it 
for  shipment.  Shippers  had  the  right  to  assume,  in  the  absence  of 
information  to  the  contrary,  that  he  had  authority  from  his  princi- 
pal to  contract  for  the  doing  of  whatever  was  reasonably  necessary  to 
be  done  in  the  shipment  of  such  property.  By  placing  him  in  charge 
of  its  business  at  that  station,  and  empowering  him  to  contract  for 
the  shipment  of  such  property,  it  held  him  out  as  possessing  the 
authority  to  contract  with  reference  to  all  the  necessary  and  ordi- 
nary details  of  the  business.  Within  the  range  of  that  business,  he 
was  a  general  agent.     2  Bedf.  Railways,  141. 

We  are  aware  that  what  is  here  said  is  not  in  harmony  with  our 
holrlin.ir  in  Wood  v.  Chicago,  M.  d  St  P.   R.  On,  nO  Towa,   196 
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We  entertained  such  grave  doubts  however  as  to  the  correctness  of 
onr  holding  in  that  case,  that  we  announced  to  CQunsel^  when  this 
rehearing  was  granted,  that  we  would  review  the  question  upon  the 
final  hearing.  Our  conclusion  is  that  that  case,  in  so  far  as  it  holds 
that  the  defendant,  for  the  purpose  of  defeating  its  liability  upon  a 
contract  made  by  a  station  agent  within  the  apparent  scope  of  his 
authority,  may  show  that  in  making  it  the  agent  acted  in  violation 
of  instruction  of  which  the  shipper  had  no  notice,  ought  not  to  be 
followed.  Shippers,  as  a  rule,  are  required  to  deal  with  those  agents 
in  making  contracts  for  the  shipment  of  property.  They  are  agents 
of  the  company's  own  selection,  and  are  employed  to  represent  and 
act  for  it;  and  to  hold  that  contracts  entered  into  by  them,  within 
the  apparent  scope  of  their  authority^  may  be  defeated  by  secret 
limitations  upon  their  authority,  would  impose,  in  many  cases,  very 
grievous  hardships  upon  those  who  are  compelled  to  deal  with  them. 
The  soundest  considerations  of  public  policy  demand  that  the  rule 
should  be  otherwise;  and  this  view  is  well  sustained  by  the  authori. 
ties.  See  2  Redf.  Railways,  139-141;  Hutch.  Garr.,  §  269;  Dm- 
ing  V.  Orand  Trunk  B.  Co.y  48  N.  H.  455;  s.  c,  2  Am.  Rep.  267; 
Pruiti  V.  Hannibal  <§  St.  J.  Ry.  Co.y  62  Mo.  527;  Harrison  v.  Mis- 
souri Pac.  Ry.  Co,y  74  Mo.  364;  s.  c,  41  Am.  Rep.  318. 

In  the  view  we  have  taken  of  the  question  already  discussed,  the 
question  whether  there  was  any  evidence  of  a  subsequent  ratificik- 
tion  by  defendant  of  the  acts  of  the  agent  is  not  very  material. 
But  without  discussing  that  question,  we  may  say  that  in  our 
opinion  there  was  evidence  which  fairly  entitled  plaintiff  to  have  it 
submitted  to  the  jury. 

[Omitting  other  questions.] 

Judgmmtt  affirmed. 

Ellis  y.  State  Iksubakge  Oompakt. 

(68  Iowa,  678.) 

Insurance  — fotfeUure — ossignmenL 

Where  a  policy  of  insaranee  has  been  rendered  voidable  by  the  Inenmbrance 
of  the  property,  and  the  company,  wlthoat  knowledge  of  ihe  incambrance, 
eonaents  to  an  assignment,  the  assignee  cannot  recover. 

ACTION  on  a  fire  insurance  policy.     The  opinion  states  the  case. 
Tlie  plaintiff  had  judgment  below. 
Vol.  LVI  — 109 
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O0orge  O.  Wright  and  J.  B.  Johnson,  for  appellant. 
Tannehitt  d  ^,  tor  appellee. 

Adams,  0.  J.  This  case  is  before  us  upon  a  second  appeal 
The  first  opinion  is  reported  in  61  Iowa.,  577.  The  question  raised 
in  that  case  was  as  to  whether  the  court  erred  in  excluding  evidence 
offered  by  the  defendant  of  a  mortgage  upon  the  property,  placed 
upon  it  by  the  plaintiff's  assignors,  and  remaining  until  after  the 
loss.  This  court  held  that  the  evidence  should  have  been  admit- 
ted. The  ruling  was  based  upon  the  fact  that  the  pplicy  provided 
that '*  if  the  title  of  the  property  is  ♦  ♦  ♦  incumbered  *  ♦  ♦ 
this  policy  shall  be  void; "  and  it  was  held  that  a  mortgage  would  be 
an  incumbrance  of  the  title,  and  would,  according  to  the  terms  of 
the  policy,  render  it  void.  Upon  the  second  trial  the  evidence  was 
admitted,  and  showed  conclusively  that  there  was  a  mortgage  upon 
the  property,  placed  upon  it  by  the  plaintiff's  assignors,  and 
remaining  until  after  the  loss.  The  plaintiff  contends  however 
that  the  policy  is  not  void.  He  calls  our  attention  to  the  fact  that 
the  plaintiff  holds  the  policy  by  assignment  with  the  assent  of  the 
company,  and  that  the  mortgage  was  not  executed  by  himself  bat 
his  assignors.  His  position  is  that  he  should  not  be  affected  by 
their  act,  because  when  the  policy  was  assigned  a  new  contract 
arose,  and  nothing  has  since  occurred  to  avoid  the  policy. 

The  fact  of  the  assignment  with  the  assent  of  the  company  ap- 
peared upon  the  former  trial.  If  it  should  have  the  effect  which 
the  plaintiff  contends  that  it  should  have,  then  the  court,  upon  the 
former  trial,  was  correct  in  excluding  the  evidence  of  the  mort- 
gage, because  it  was  immaterial  whether  the  plaintiff's  assignors 
had  executed  a  mortgage  or  not.  Evidence  which  we  held  was 
wrongly  excluded  we  are  now  asked  to  virtually  hold  was  rightly 
excluded,  and  we  are  asked  to  hold  this,  not  by  r^on  of  any  new 
fact  which  is  put  into  the  case>  but  by  reason  of  a  new  legal  posi- 
tion taken  by  the  plaintiff's  counsel.  We  are  asked  to  virtually 
hold  that  the  evidence  was  rightly  excluded,  in  contravention  of 
our  former  ruling,  because  the  plaintiff's  counsel  have  devised  a 
better  argument  for  excluding  it. 

It  is  true  that  upon  the  last  trial  the  evidence  was  admitted,  but 
the  court,  in  rendering  judgment  for  the  plaintiff,  refused  to  give 
effect  to  it,  and  might  as  well  have  excluded  it.     It  is  well  settled 
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that  the  rnlings  of  a  coart  of  final  appellate  jurisdiction  in  a  given 
case  become  the  law  of  the  case  in  all  f ature  trials.  The  defendant 
contends  that  that  rule  should  be  applied  here,  though  the  precise 
reason  now  urged  for  excluding  the  evidence,  or  what  is  the  same 
thing,  for  refusing  to  give  efFect  to  it,  was  not  urged  before. 

The  question  presented  is  not  entirely  free  from  difficulty.  Pos- 
sibly, if  it  were  necessary  to  rule  upon  it,  we  might  feel  constrained 
to  sustain  the  defendant;  but  we  have  to  say  that  it  appears  to  us 
that  the  additional  reason  now  urged  by  the  plaintifF  for  regarding 
the  evidence  of  the  mortgage  as  immaterial' is  as  unsound  as  the 
one  before  urged.  The  plaintiffs  position  is,  that  notwithstanding 
the  provision  of  the  policy  that  it  shall  be  void  if  there  is  an  incum- 
brance upon  the  property,  it  shall  not  be  void  in  the  hands  of  an 
assignee,  if  the  company  assents  to  the  assignment.  This  position 
is  based  upon  the  idea  that  at  the  time  of  the  assignment  a  new 
contract  arose.  It  may  be  conceded  that  in  a  certain  sense  a  new 
contract  arose.  It  could  not  be  otherwise  where  a  new  party  is 
introduced.  But  that  is  not  a  material  consideration.  What  we 
have  to  determine  is,  what  the  new  contract  was,  and  whether  un- 
der such  contract  the  plaintifl  is  entitled  to  recover. 

When  the  plaintiff  took  an  assignment  of  the  policy,  all  its  terms 
and  conditions  were  imported  into  the  new  contract,  and  it  became 
one  of  the  conditions  of  the  new  contract  that  **  if  the  title  to  the 
property  is  *  *  *  incumbered  ♦  ♦  ♦  this  policy  shall  be 
void.''  The  plaintiff,  as  assignee  of  the  policy,  became  a  party  to 
such  condition,  just  as  essentially  as  his  assignors  did  when  the 
policy  was  first  issued.  The  condition  pertained  to  the  character 
of  the  risk  as  it  then  was  or  should  be  thereafter.  The  parties 
originally  insured  virtually  agreed  that  if  there  was,  at  the  time 
the  policy  was  issued,  or  should  be  thereafter,  an  incumbrance 
upon  the  property,  they  should  not,  in  case  of  loss,  be  entitled  to 
recover.  This  was  the  construction  placed  upon  the  condition  at 
the  former  hearing,  and  it  is  undoubtedly  correct  When  the 
plaintiff,  as  assignee  of  the  policy,  became  a  party  to  the  condition, 
he  virtually  agreed  that  if  there  was  then,  or  should  thereafter  be, 
an  incumbrance  upon  the  property,  he  should  not,  in  case  of  loss, 
be  entitled  to  recover.  We  do  not  say  that  the  mere  act  of  the 
parties  originally  insured,  in  casting  an  incumbrance  upon  the 
property,  vitiated  it  in  the  hands  of  the  assignee.  He  did  not 
agree  that  his  assignors  had  not  incumbered  the  property.     Rig 
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agreement  was  that  it  was  not  then  incambered,  and  shoald  not  be 
daring  the  remaining  life  of  the  policy.  If  the  policy  had  not 
been  assigned,  and  the  action  had  been  brought  by  the  parties 
originally  insured,  their  mere  act  in  casting  an  incumbrance  upon 

•  the  property  would  undoubtedly  have  constituted  a  good  defense. 
:  But  as  against  the  assignee  the  defense  is  not  based  solely  upon 

that.  The  gist  of  the  defense  is  that  the  incumbrance  was  allowed 
to  remain,  and  affect  the  risk  under  the  new  contract  If  it  had 
been  removed  before  or  at  the  time  of  the  commencement  of  the 
new  contract,  the  case  would  undoubtedly  have  been  different 
The  assignee  could  not  be  regarded  as  agreeing  as  to  what  the  risk 
had  been  theretofore,  but  as  to  what  it  was  then,  and  shoald  be 
from  that  time  forward.  The  company  had  been  paid  for  canying 
a  risk  upon  unincumbered  property.  The  premium,  we  may  pre- 
sume, had  been  graduated  accordingly.  The  same  rate  continaed. 
From  the  commencement  of  the  new  contract  the  company  wa& 
bound  to  carry  that  risk,  and  only  that. 

The  plaintiff  relies  upon  Bttis  v.  Council  Bluffs  Ins,  Co.,  64 
Iowa,  507.  It  was  held  in  that  case  that  where  a  new  contract 
arises  by  reason  of  the  assignment  of  a  policy  of  insurance,  the 
assignee  is  not  affected  by  the  acts  of  the  assignor.  While  we  see 
no  reason  to  change  our  yiew  as  expressed  in  that  case,  the  doc-, 
trine  should  not  be  understood  as  having  the  scope  for  which  the 
plaintiff  contends.  In  that  case  the  defendant  set  up  a  fraudulent 
statement  as  made  by  the  insured  at  the  time  he  made  his  applica- 
tion for  the  insurance.  Now  as  a  new  contract  arose,  which  new 
contract  was  not  obtained  by  fraud,  it  was  thought  that  it  shoald 
not  be  held  to  be  void.  The  assignee  was  not  only  not  guilty  of 
any  fraud,  but  could  not  be  presumed  to  have  knowledge  of  the 
assignor's  fraud,  nor  to  be  in  fault  for  want  of  knowledge  of  it. 
Besides,  in  that  case,  there  was  nothing  tending  to  show  that  the 
risk  at  the  time  of  the  assignment  was  greater  than  the  company 
undertook  to  carry.  The  fraud  set  up  was  that  there  was  a  false 
statement  in  respect  to  the  property  being  free  from  incumbrance. 
But  there  was  nothing  tending  to  show  that  at  the  time  of  the 
assignment,  at  which  time  the  new  contract  arose,  the  property  was 

•  not  free  from  incumbrance.  The  case  is  not  different  in  principle 
.  from  one  where  there  is  a  promissory  warranty  against  a  specified 
^  use.  A  breach  of  the  warranty  arising  from  a  prohibited  use  which 

had  been  discontinued  before  assijcnment,  and  not  longer  affecting 
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the  risky  should  pot  be  held  to  vitiate  the  policy  in  the  hands  of 
the  assignee,  nnder  the  new  contract.  It  is  trne,  the  terms  of  the 
policy,  including  the  promissory  warranty  against  the  specified  use, 
should  be  regarded  as  forming  a  part  of  the  new  contract;  but 
then  the  promissory  warranty,  after  the  new  contract  arises,  is 
merely  that  of  the  assignee,  and  if  he  is  not  guilty  of  a  breach  of 
it,  the  new  contract  is  not  forfeited.  So  too  there  is  another  class 
of  cases  where  the  act  complained  of  is  the  act  of  the  assignor, 
done  after  the  assignment.  Of  this  class  is  Foster  v.  Equitable 
MuL  Fire  Ins.  Co.,  2  Gray,  216.  The  assignor's  act,  done  after  the 
new  contract  arose,  could  not  be  deemed  a  breach  of  the  new  con- 
tract, for  reasons  too  obyious  to  require  any  discussion. 

In  the  case  at  bar^  what  is  complained  of  is  a  subsisting  incum- 
brance, and  that  was  provided  against  as  much  by  the  new  con- 
tract as  by  the  old.  The  assignee  became  a  party  to  the  stipula- 
tion or  condition  that  there  should  be  no  incumbrance  upon  the 
property.  The  breach  then  which  forfeits  the  contract  is  his 
breach.  If  the  incumbrance  had  been  removed  before  assignment, 
flo  that  there  was  nothing  to  complain  of  except  the  act  of  the 
assignor,  which  had  spent  its  force  and  had  become  inoperative 
as  affecting  the  risk  under  the  new  contract,  the  case  would  have 
fallen  under  the  rule  as  recognized  in  Ellis  v.  Council  Bluffs  Ins. 
Co.,  above  cited. 

The  plaintiff  has  much  to  say  about  a  waiver.  He  oontends  that 
the  company,  by  consenting  to  the  assignment,  should  be  held  to 
have  waived,  not  only  the  forfeifcure  caused  by  the  act  of  the  as- 
signor in  placing  the  incumbrance  upon  the  property,  but  should 
be  held  to  have  waived  the  incumbrance  itself  as  a  subsisting  in- 
cumbrance, which  more  properly  stated,  would  be  a  waiver  of  one 
of  the  provisions  of  the  new  contract.  It  is  not  necessary  to  set 
out  all  the  objections  which  might  be  urged  to  this  position.  If 
the  provision  against  a  subsisting  incumbrance  was  waived,  then 
all  similar  provisions  were  waived.  It  may  be  conceded  that  if  the 
company  received  any  new  consideration  with  knowledge  of  a  for- 
feiture, that  would  be  a  waiver  of  the  forfeiture.  No  insurance 
company  should  take  the  money  of  the  insured  if  at  the  same  time 
it  intends  to  repudiate  the  policy.  It  is  a  familiar  doctrine  that 
the  receipt  of  a  premium  after  knowledge  of  a  forfeiture  is  a  waiver 
of  the  forfeiture.  But  there  is  no  pretense  that  the  company  had 
knowledge  of  the  incumbrance.     The  most  that  is  claimed  is  that 
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when  the  company  was  applied  to  for  its  consent  to  the  assignment, 
the  company  should  have  ascertained  whether  there  was  an  incam- 
brance  or  not  before  consenting  to  the  assignment.  But  in  our 
opinion^  there  is  no  warrant  for  holding  such  rule,  and  it  would 
unquestionably  work  great  mischief  if  we  should  hold  it.  The  de- 
fendant probably  does  i)usiness  in  every  county  in  Iowa.  It  is  uot 
practicable  for  it  to  ascertain  what  Incumbrances  exist  upon  all  in- 
sured property,  recorded  and  unrecorded. 

The  plaintiff  endeavors  to  base  an  argument  upon  the  alleged 
fact  that  the  company  received  a  consideration  for  its  consent ;  but 
the  fact  is  otherwise.  It  is  said  that  by  reason  of  the  consent  the 
company  was  allowed  to  retain  the  unearned  premium;  but  the  un- 
earned premium  had  already  been  forfeited. 

The  plaintiff  has  something  to  say  about  the  fraud  of  the  de- 
fendant in  making  this  defense,  but  he  knows  very  well  that  he  is 
seeking  to  impose  upon  the  defendant  a  liability  for  a  risk  greater 
than  it  ever  consciously  assumed,  and  greater  than  it  was  ever  paid 
for. 

We  think  that  the  judgment  must  be  reyersed. 

Judgment  reversed. 

BscK  and  Rbkd,  JJ.,  dissenting. 
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(68  Iowa,  737.) 
Bcidence — good  cha/raeUr, 

In  an  action  on  a  fire  insnrance  policy,  where  the  defeoje  is  that  the  insured 
willfuUj  set  fire  to  the  property,  evidence  of  the  good  character  of  the  in- 
sured for  honesty  is  inadmissible.* 

ACTION  on  a  fire  insurance  policy.     The  head-note  states  the 
point.     The  plaintiff  had  judgment  below. 

Phillips  &  Dayy  for  appellant. 

Sloan,  Work  £  Browtiy  for  appellee. 
*To  same  effect,  Simpwn  v.  Westerriberger  (28  Eans.  756),  43  Am.  Bep.  195. 
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Bbbd,  J.  [Omitting  other  points.]  The  court  gave  the  follow- 
ing instruction:  "  Evidence  of  the  good  character  of  the  plaintiff 
for  honesty  has  been  introduced  to  you.  You  -should  consider  all 
of  the  evidence  on  this  question,  and  then  say  what  the  truth  is. 
If  yon  find  the  plaintiff  had  before  the  fire  a  good  character  for 
honesty,  then  yon  should  consider  said  fact  in  connection  with  the 
other  testimony  bearing  upon  the  question  as  to  whether  the  plain- 
tiff set  fire  to  said  building.  So  if  you  find  that  his  character  for 
honesty  was  not  good  at  that  time,  then  you  should  consider  such 
fact  in  connection  with  the  other  testimony  upon  that  point. ^  The 
evidence  is  not  set  out  in  the  abstract;  but  it  is  conceded  that  the 
recital  in  the  instruction,  that  evidence  of  plaintiff's  former  good 
character  for  honesty  was  admitted  on  the  trial  is  correct.  If  un- 
der the  pleadings,  any  possible  state  of  evidence  could  arise  under 
which  plaintiff  would  be  entitled  to  have  his  former  good  character 
considered  by  the  jury  in  determining  the  question  whether  he  set 
the  fire  to  said  building,  on  the  state  of  the  record  before  us  we  would 
presume,  in  favor  of  the  correctness  of  the  ruling  below,  that  such 
state  of  evidence  did  arise  upon  the  trial.  The  general  rule  in 
(sivil  actions  unquestionably  is  that  the  general  character  of  the 
parties  is  not  involved  in  the  issue,  and  evidence  concerning  it  is 
not  admissible.  There  are  however  exceptions  to  the  general  rule. 
It  sometimes  happens  that  the  character  of  a  party  is  the  very  mat- 
ter in  issue,  and  in  such  cases  evidence  with  reference  to  it  is  of 
course  admissible.  Illustrations  of  the  exception  are  found  in  ac- 
tions for  damages  for  criminal  conversation  and  seduction.  It  is 
held  in  that  class  of  actions  that  the  general  character  for  chastity 
of  the  wife  or  daughter  is  involved  in  the  issue  as  affecting  the 
damages,  and  evidence  of  the  bad  general  character  in  that  respect 
is  admitted.  The  present  case  however  does  not  fall  within  thp 
principle  of  this  exception.  The  allegation  in  the  answer  is  that 
the  fire  which  destroyed  the  insured  property  was  occasioned  by 
the  willful  act,  procurement  or  connivance  of  plaintiff.  Conceding 
that  by  this  it  was  meant  to  charge  him  with  having  burned  the 
property  with  intent  to  injure  the  insurer,  which  under  our  statute 
(Code,  §  3888),  is  a  felony,  it  still  cannot  be  said  that  his  character 
for  honesty  was  involved  in  the  issue.  His  right  of  recovery  did 
not  depend  on  the  question  whether  his  character  was  good  or  bad. 
If  the  allegation  should  be  proven,  his  reputation  for  honesty 
doubtless  would  be  injuriously  affected.     But  so  would  that  of  any 
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other  party  against  whom  a  charge  of  grofis  fraud  or  forgery  should 
be  established  in  the  coarse  of  a  ciyil  litigation.  Charges  of  this 
character  are  often  inyestigated  in  the  ciyil  courts,  but  it  has  not 
generally  been  supposed  that  the  general  character  of  the  parties 
was  involyed  in  the  issues  out  of  which  the  charges  arose. 

If  the  plaintiff  was  being  tried  on  indictment  for  the  offense 
charged  in  the  allegation,  he  would  be  entitled  to  give  eyidence  of 
his  former  good  character,  and  haye  it  considered  by  the  jury  in 
determining  the  question  of  his  guilt;  and  it  has  sometimes  been 
held  in  ciyil  actions,  where  the  party  was  charged  with  gross  fraud 
or  deprayity  upon  circumstances  merely,  that  eyidence  of  uniform 
integrity  and  good  character  was  admissible  for  the  purpose  of  re- 
butting any  unfavorable  inference  or  presumption  which  might  arise 
from  the  circumstances  proyen.  See  Ruan  y.  Perry,  3  Gaines, 
120.  But  we  think  the  rule  established  by  the  authorities  is  the 
other  way.  See  1  Phil.  Ey.  758;  Whart.  Ey.,  §  47;  Humphrey  y. 
Humphrey,  7  Conn.  116;  Pratt  y.  Andretve,  4  N.  Y.  493;  Hough- 
tailing  y.  KiUmhouee,  1  Iowa,  530;  Chugh  y.  St.  John,  1 6  Wend. 
646;  Schmidt  y.  Insurance  Co.,  1  Oray,  529;  Greenl.  Ey.,  §§  54, 
55.  See  also  Bay$  y..  Herring,  51  Iowa,  286.  We  think  therefore 
that  the  District  Court  erred  in  giying  said  instructions. 

Judgment 


COPPBB  Y.   DOLytBT. 

(68  Iowa,  757.) 
2!M$anee  —  eanea-drip. 

The  eayes  of  the  defendant's  building  projected  oyer  the  pUdntiiTs  lot,  and 
oyer  the  wall  of  a  bailding  which  he  was  erecting.  On  request,  the  defend- 
ant placed  a  tin  oondactor  ander  the  eaves,  but  it  was  foand  to  be  in  the  way 
as  the  wall  rose,  and  the  plaintiff  removed  it  and  cat  the  eaves  back.  The 
water  from  the  roof  drenched  the  wall  in  an  unosnal  storm,  and  caused  it  to 
fall.  Ileldt  (1),  that  formal  notice  of  the  removal  of  the  conductor  was  not 
essential;  (2),  that  it  was  not  the  plaintiff's  duty  to  prevent  the  eaves-drip; 
(3),  that  the  plaintiff  was  entitled  to  recover  damages.* 

ACTION  for  injury  by  eayes-drip.    The  opinion  states  the  case. 
The  plaintiff  had  judgment  below. 
*  See  HaOetine  v.  Edgmand  (35  £[ans.  2^2),  57  Am.  Rep. 
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E.  0.  Hughes,  for  appellant. 
Parker  &  Bichardean,  for  appellee. 

Bjsrd,  J.  L  Plaintiff  owns  the  north  half  and  defendant  the 
sonth  half  of  a  lot  in  the  Tillage  of  Spencer.  A  two-story  frame 
bailding  was  sitoated  on  defendant's  half  of  the  lot^  the  eaves  of 
which  projected  over  the  line  between  it  and  plaintiff's  property. 
Plaintiff  commenced  the  erection  of  a  brick  bailding  on  his  ground, 
and  when  the  foundation  wall  was  constructed,  he  requested  de- 
fendant to  make  some  provision  for  preventing  the  water  which 
would  fall  from  his  roof  from  falling  on  the  wall.  Defendant 
accordingly  caused  a  tin  spouting  to  be  constructed  under  the 
eaves,  which  would  receive  the  water  from  the  roof,  and  discharge 
it  upon  the  roof  of  a  one*story  addition  in  the  rear  of  the  building. 
When  plaintiff's  wall  was  raised  to  within  a  foot  or  two  of  this 
spouting,  it  was  discovered  that  it  hung  immediately  over  the  wall, 
and  that  the  work  of  building  the  wall  could  not  be  finished  with- 
out removing  it.  The  workmen  employed  on  plaintiff's  building 
accordingly  removed  it.  They  also  sawed  off  the  eaves  of  defend- 
ant's building  to  within  a  quurter  of  an  inch  of  the  line  of  the  wall 
of  the  building.  A  few  days  after  this  was  done,  and  before  any 
other  provision  was  made  for  conveying  the  water  from  the  roof,  a 
violent  rain-storm  occurred,  and  the  water  which  fell  from  the  roof 
poured  upon  and  against  plaintiff's  wall,  and  caused  it  to  fall,  and 
it  is  for  this  injury  that  plaintiff  seeks  relief  in  this  action. 

The  District  Gourt  instructed  the  jury  substantially  as  follows: 
(1)  If  the  eaves  and  trough  projected  over  or  upon  plaintiff's  prem- 
ises, and  it  could  not  reasonably  have  been  removed  from  plaintiff's 
premises  so  as  to  leave  it  in  a  position  to  carry  away  the  water  fall- 
ing upon  defendant's  roof  from  plaintiff^s  building,  then  plaintiff 
had  the  right  to  remove  the  same  entirely;  and  if  he  or  his  em- 
ployees did  remove  it,  then  it  was  the  duty  of  plaintiff  to  replace 
it,  or  to  use  other  sufficient  means  to  protect  the  property  from  the 
water  flowing  from  defendant's  roof,  or  to  cause  defendant  to  be 
notified  that  it  had  been  removed,  and  that  he  was  required  to  re- 
place it,  or  make  other  provision  to  prevent  the  water  falling  from 
his  roof  from  pouring  upon  plaintiff's  property,  and  to  give  him  a 
reasonable  time  to  do  the  work.  (2)  That  they  would  not  be  war- 
ranted in  finding  for  ])laintiff  upon  proof  alone  that  the  injury  was 
Vol.  LVI  — 110 
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caused  by  the  water  which  fell  from  defendant's  roof  after  the 
trough  was  removed;  but  that  plaintiff  was  not  entitled  to  recover, 
unless  it  was  shown  that  defendant  had  been'  notified  of  the  re- 
moval of  the  trough,  and  that  he  had  had  a  reasonable  time,  after 
such  notice  was  communicated  to  him,  within  which  to  replace  it, 
or  make  other  provision  for  the  protection  of  plaintiff's  property 
from  the  injury.  (3)  But  if  defendant  was  notified  of  the  removal 
of  the  trough  at  such  time  before  the  injury  as  afforded  him  a  rea- 
sonable opportunity  to  replace  it,  or  make  other  provision  to  pre- 
vent the  water  from  falling  upon  plaintiff's  property,  and  he 
neglected  to  do  so,  and  the  injury  occurred  in  consequence  of  this 
neglect,  he  was  liable  for  the  damages  occasioned  thereby. 

It  is  insisted  that  the  verdict  of  the  jury  is  contrary  to  these  in- 
structions in  the  following  particulars :  (1)  That  it  is  shown  by  the 
evidence  that  it  would  have  been  practicable  for  plaintiff  to  set  the 
trough  back  nearer  to  defendant's  building,  and  that  if  this  had 
been  done  it  would  have  continued  to  conduct  the  water  away  from 
plaintiff's  wall,  and  at  the  same  time  WQuld  not  have  interfered 
with  the  work  upon  the  wall,  and  that  under  the  first  instruction 
he  was  required  to  do  this  instead  of  removing  it  entirely;  (2)  that 
no  such  notice  of  the  removal  of  the  trough  as  is  required  by  the 
instruction  was  ever  given  to  defendant;  and  (3)  that  the  time 
between  the  communication  to  him  of  the  notice  which  was  given 
him  and  the  occurrence  of  the  injury  was  so  short  as  to  afford  no 
reasonable  opportunity  for  doing  what  was  required  of  him. 

With  reference  to  the  first  point  we  deem  it  sufficient  to  say  that 
the  question  whether  the  construction  of  a  gutter  in  the  roof  was 
not  the  only  practicable  means  of  preventing  the  water  from  &lh'ng 
upon  plaintiff's  building  fairly  arose  in  the  case,  and  the  finding  of 
the  jury  on  that  question  is  not  without  support  in  the  evidence, 
and  under  the  rule  that  has  always  prevailed  here  we  will  not  dis- 
turb the  finding.  No  notice  of  the  removal  of  the  trough  was  ever 
communicated  to  defendant  by  plaintiff,  or  by  his  direction.  There 
was  evidence  however  which  tended  to  prove  that  one  of  the  work- 
men who  removed  the  trough  informed  defendant  that  it  had  been 
removed,  and  requested  him  to  make  the  necessary  provision  for 
preventing  the  water  from  falling  on  plaintiff's  wall.  It  is  con- 
tended that  the  doctrine  of  the  instructions  is  that  a  notice  from 
plaintiff  of  the  removal  of  the  trough  was  required  before  the  de- 
fendant would  be  charged  with  the  duty  of  making  other  provision 
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for  conducting  the  water  away  from  his  building,  and  that  as  this 
communication  was  not  made  by  his  direction  or  request,  it  cannot 
be  regarded  as  a  notice  from  him.  But  we  think  this  is  not  the 
meaning  of  the  instructions.  Defendant's  duty  in  the  premises  was 
not  created  by  the  notice,  but  arose  out  of  the  fact  that  his  build- 
ing, in  the  condition  in  which  it  then  was,  created  a  nuisance. 
He  knew  that  unless  some  provision  was  made  to  prevent  it,  the 
water  from  hia  roof  would  fall  upon  plaintifiPs  premises,  and  recog- 
nizing his  obligation  to  make  such  provision,  he  had  erected  the 
spouting,  which  so  long  aa  it  could  be  maintained  in  the  position 
in  which  he  had  placed  it,  was  suflScient  for  that  purpose.  But  as 
the  work  on  plaintiff's  wall  progressed  it  was  found  that  the  spout- 
ing itself  was  a  nuisance,  and  that  the  wall  could  not  be  completed 
without  removing  it  As  defendant  when  he  erected  it,  had  done 
all  that  seemed  to  be  necessary  for  the  abatement  of  the  original 
nuisance,  it  could  be  properly  said,  as  was  done  in  the  instructions, 
that  he  was  not  required  to  do  more  until  notified  that  it  had  be- 
come necessary  to  remove  it.  But  it  was  not  meant  by  this  that  a 
formal  notice  of  the  fact  must  have  been  served  upon  him.  All  that 
would  be  required  in  order  to  impose  upon  him  the  duty  of  abating 
the  nuisance  was  that  he  be  informed  of  its  existence,  and  this  was 
done  when  the  information  was  communicated  to  him  that  it  had 
become  necessary  to  remove  the  spouting,  and  that  it  had  been  re- 
moved. And  this  is  the  sense  in  which  the  term  '^  notice  to  him  " 
was  used  in  the  instructions,  and  it  was  doubtless  so  understood  by 
the  jury.  The  evidence  tended  to  show  that  the  information  of 
the  removal  of  the  spouting  was  communicated  to  defendant  two 
or  three  days  before  the  occurrence  of  the  injury.  It  was  for  the 
jury  to  say,  under  all  the  circumstances  of  the  case,  whether  he 
might,  by  the  exercise  of  reasonable  diligence,  have  made  the  nec- 
essary repairs  within  that  time;  and  wo  cannot  interfere  with  their 
finding  on  the  question. 

The  District  Court  refused  to  give  a  number  of  instructions 
asked  by  defendant,  which  expressed  the  doctrine  that  if  plaintiff 
might,  by  the  exercise  of  ordinary  care,  have  avoided  the  conse- 
quence of  defendant's  negligence,  or  if  he  might,  by  the  .  use  of 
ordmary  efforts,  have  avoided  the  injury,  he  could  not  recover. 
This  doctrine  is  not  expressed  in  any  instruction  given  by  the  court 
on  its  own  motion.  The  refusal  of  the  court  to  give  these  instruc- 
Uom  is  assigned  as  error.    It  is  not  claimed  that  there  was  any  evi- 
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•dence  that  plaintiff  was  gailty  of  any  negligence  in  any  thing  he 
liad  done  npon  his  own  premises,  or  in  omitting  to  do  any  thing 
which  was  essential  for  the  protection  of  the  property;  but  the  posi- 
tion of  ooansel  is  that  as  the  removal  of  the  spout  was  his  own  act, 
4ind  as  he  had  the  right  to  enter  upon  defendant's  premises  for  the 
purpose  of  abating  the  nuisance,  he  was  not  justified  in  waiting  for 
•defendant  to  make  the  repairs  upon  the  roof,  but  that  it  was  his 
•duty  to  go  upon  the  building  and  construct  the  necessary  gutter, 
which  he  could  have  done  by  a  slight  outlay  of  labor  and  money; 
.and  that  as  he  neglected  to  do  this,  he  cannot  recover  for  the  in- 
jury which  resulted  from  the  failure  to  construct  such  gutter.  The 
general  rule  undoubtedly  is  that  one  cannot  recover  for  an  injury 
which  is  occasioned  by  the  wrong  of  another,  but  which  he  might 
have  prevented  by  a  slight  expenditure  of  labor  or  money.  This 
rule  has  often  been  applied  by  this  court. 

In  Stimson  v.  Oity  of  Keokuk,  34  Iowa,  568,  it  was  held  that  the 
plaintiff  could  not  recover  for  an  injury  to  his  property  which  was 
•occasioned  by  the  negligent  manner  in  which  the  officers  of  the  city 
had  constructed  the  gutters  and  drains  in  its  streets  and  alleys,  for 
the  reason  that  by  a  slight  expenditure  of  labor  upon  his  lot  he 
might  have  prevented  the  injury;  and  the  same  rule  was  applied 
in  the  cases  cited  in  the  opinion,  and  in  other  cases  which  have 
^ince  been  decided. 

We  think  however  that  the  facts  of  the  present  case  do  not  bring 
it  within  the  operation  of  that  rule.  The  immediate  cause  of  the 
injury  was  the  storm,  which  was  of  unusual  violence.  This  could 
not  have  been  anticipated  by  plaintiff.  If  the  gutter  had  been  con^ 
fitructed  before  the  storm  occurred,  it  would  have  prevented  the  in- 
jury. But  as  an  injury  of  that  character  was  not  to  be  apprehended 
in  the  ordinary  course  of  events,  there  was  no  such  emergency  as 
would  have  justified  plaintiff  in  entering  upon  defendant's  premises 
for  the  purpose  of  abating  the  nuisance.  A  person  may  abate  a 
nuisance  upon  the  premises  of  another  when  the  same  is  injurious 
to  him,  or  (possibly)  when  there  is  a  reasonable  certainty  that  he 
will  be  injured  by  it.  Wood  Nuis.,  §§  33,  844,  845.  But  it  cannot 
be  said  that  he  is  negligent  in  not  abating  such  nuisance,  unless 
there  is  an  apparent  danger,  at  least,  that  he  will  sustain  some  sub- 
stantial damage  from  it.  In  addition  to  this  is  the  consideration 
that  the  gutter,  when  constructed,  would  be  a  substantial  improve- 
ment of  defendant's  property.     It  should  bo  constructed  with  the 
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view  of  protecting  defendant's  building  as  well  as  that  of  plaintifif. 
While  circumstancea  might  possibly  arise  which  would  justify  one- 
in  making  such  an  improvement  on  the  property  of  another  in  order 
to  protect  his  own  premises  from  injury,  we  do  not  think  there  was 
any  eyidence  tending  to  show  the  evidence  of  such  circumstancea. 
in  the  present  case. 

[Minor  point  omitted.] 

The  judgment  will  be  affirmed. 

Judgment  affirmed^ 
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BoBiOK  v.  Walker. 

(82  K7.  00  ) 

Pension — exemption, 

Peosion  monej  invested  by  the  pensioner  in  a  homestead  is  not  exempt  from 

the  claims  of  prior  creditors.* 

fllHE  opinion  states  the  case. 

Quigley  £  QuigUy^  for  appellant. 

C.  W.  Bagleyy  for  appellee. 

HiNES^  J.  Appellant  having  a  judgment,  ezecntion  and  return 
of  ''no  property/'  attempts  to  subject  a  house  and  lot  occupied  by 
appellee  to  the  payment  thereof.  It  is  shown  by  the  record  that  the 
property  was  acquired  subsequent  to  the  creation  of  the  debt,  and  for 
defense  it  is  alleged  and  proved  that  appellee  is  a  housekeeper  with 
a  family  within  the  meaning  of  the  statute,  and  that  appellee  pur- 
chased the  property  with  money  drawn  by  check  on  a  certain  bank, 
and  that  the  money  so  deposited  and  drawn  was  on  account  of  money 
received  by  appellee  as  a  pensioner  of  the  Federal  Government 

*To  same  effect,  Friend  v.  Garcelon  (77  Me  25),  52  Am.  Rep.  789. 
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The  qaestioDs  presented  are: 

First.  Whether  the  act  of  Congress  exempting  pensions  from 
the  payment  of  debts  follows  the  sum  so  appropriated  beyond  the 
time  it  reaches  the  handd  of  the  pensioner? 

Second.  Whether,  after  the  fund  reaches  the  hands  of  the  pen- 
8ioner>  the  Federal  exemption  can  be  extended,  by  implication,  so 
as  to  become  a  part  of  the  State  exemption  law? 

Section  4747  of  the  Revised  Statutes  of  the  United  States,  reads: 
'*  No  sum  of  money  due,  or  to  become  due,  to  any  pensioner,  shall 
be  liable  to  attachment,  levy  or  seizure,  by  or  under  any  legal  or 
equitable  process  whatever,  whether  the  same  remains  with  the 
pension  office,  or  any  officer  or  agent  thereof,  or  is  in  course  of 
transmission  to  the  pensioner  entitled  thereto,  but  shall  inure 
wholly  to  the  benefit  of  such  pensioner.'' 

That  the  exemption  does  not  extend  beyond  the  time  the  money 
reaches  the  hands  of  the  pensioner  seems  from  the  language  of  the 
flection  quoted  to  be  beyond  doubt.  It  speaks  of  money  ''due  or 
to  become  due,"  and  expressly  protects  it  while  in  the  pension 
office,  in  the  hands  of  any  officer  or  agent  of  the  pension  office,  or 
''in  the  course  of  transmission  to  the  pensioner." 

The  specification  of  the  conditions  under  which  the  fund  could 
not  be  subjected  necessarily  excludes  the  conclusion  that  the  fund 
was  intended  to  be  protected  further  than  specified. 

A  different  result  is  announced  by  this  court  in  the  case  of 
Eehert  v.  McKeey  9  Bush,  355,  but  appears  not  to  be  justified  by 
the  facts  ol  that  case  as  found  stated  in  the  opinion.  There  the 
money  was  in  the  hands  of  one  to  whom  the  check  drawn  by  the 
pension  agent  had  by  the  pensioner  been  indorsed,  and  was  "in 
the  course  of  transmission,"  within  the  terms  and  meaning  of  the 
statute.  Since  the  delivery  of  the  opinion  in  that  case  this  court 
has  construed  the  statute  to  protect  the  pension  money  only  until 
it  reaches  the  hands  of  the  pensioner.  In  that  case  Wayne  v.  Cltss- 
ier,  MSS.  opinion,  June  24,  1875,  the  pension  money  had  been 
deposited  in  bank,  checked  out  and  loaned,  and  the  proceeding  was 
to  subject  the  money,  in  the  hands  of  the  person  to  whom  it  was 
loaned,  to  the  payment  of  a  debt  owing  by  the  pensioner.  In  the 
opinion  it  is  said:  "According  to  the  terms  of  the  act  the  pro- 
tection extends  no  further  than  until  the  money  reaches  the  hands 
of  the  person  entitled  thereto."  This  lost  utterance  of  the  court 
is  in  accord  with  the  decisions  jn  other  States,  and  has  been  fol- 
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lowed  by  the  Superior  Court  of  this  State  in  the  case  of  Moxley  t. 
Andrews,  November  12,  1883,  opinion  by  Judge  RicHARDa  Wdb 
y.  Holt,  57  Iowa,  712;  Jardain  y.  Fariion  Saving  Fund  Aswcia- 
iim,  44  N.  J.  377;  Oranz  y.  White,  17  Kans.  319;  &  c,  41  Am. 
Rep.  408. 

The  claim  of  exemption  on  the  ground  that  the  property  aooght 
to  be  subjected  was  occupied  as  a  homestead  is  not  ayailable,  be- 
cause the  property  was  purchased  subsequent  to  the  creation  of  the 
debt;  and  as  the  pensioner  had  reduced  the  pension  money  to  poB- 
session  prior  to  the  purchase  of  the  property  no  question  can  arise 
as  to  whether  money  or  property  exempt  from  debts  preserves  its 
immunity  when  converted  into  other  property  which  by  the  statate 
is  declared  exempt. 

Judgment  reversed  and  cause  remanded,  with  directions  for  far- 
ther proceedings  consistent  with  this  opinion. 

Judgment  reversed  and  cause  remanded. 


P0B80HET  y.   POBSOHBT. 

(8IK7-0B.) 
WtU —  defiisB  to  testator's  mistress — presumiptions. 

Undae  inflaence  is  not  to  be  presumed  from  the  fact  that  a  testator  devises  all 
his  estate  to  a  woman  with  whom  he  was  unlawfully  cohabiting,  to  the  ex- 
elusion  of  his  kindred. 

rpHE  opinion  states  the  case. 

Stossmeister,  Root  <6  Hawkins,  and  W.  Lvidsay,  for  appellant 
Nelson  £  Washington,  for  appellees. 

Prtob,  J.  The  will  in  controyersy  was  admitted  to  probate  by 
the  County  Court  as  the  last  will  of  John  L.  Porschet,  and  on  an 
appeal  to  the  Circuit  Court,  the  same  result  followed,  and  from  the 
judgment  in  that  court,  the  brother  of  the  testator,  who  is  the  only 
party  contesting  the  yalidity  of  that  paper,  has  appealed  to  this 
court. 
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The  testimony  in  the  case  leaves  no  doubt  as  to  the  mental  capa- 
city of  the  testafcor  to  create  such  a  paper,  and  the  groand  relied 
on  for  defeating  the  probate  is  the  alleged  undae  influence  of  th<« 
devisee  in  procuring  the  devise  in  her  favor. 

The  will  was  executed  some  three  years  prior  to  the  testator's 
death,  in  the  absence  of  the  sole  devisee,  and  was  written  by  an 
attorney  who  knew  the  testator  well,  and  this  legal  adviser,  together 
with  his  family  physician,  as  well  as  others,  testify  that  the  devisor 
had  full  possession  of  his  mental  faculties  at  the  date  of  the  paper 
and  long  after,  the  physician  testifying  that  he  retained  full  pos- 
session of  his  mental  powers  up  to  the  day  of  his  death. 

When  the  will  had  been  executed,  the  attorney  writing  it  sealed 
it  up  in  a  large  envelope,  and  handed  it  to  the  devisor,  and  after 
death  it  was  found  sealed  in  the  same  envelope,  and  opened  for  the 
first  time  in  the  office  of  the  County  judge.  The  testator  talked  to 
his  attorney  before  and  after  he  made  the  will  as  to  his  property, 
and  he  at  no  time  expressed  a  desire  to  make  any  other  disposition 
of  his  estate  than  as  found  in  the  will  in  question. 

The  devisor  and  the  devisee  were  both  Germans,  advanced  in 
years,  and  had  lived  together  as  man  and  wife  for  eight  or  ten 
years  prior  to  the  death  of  the  testator.  The  marriage  ceremony 
was  solemnized  in  the  usual  form,  and  the  testator  no  doubt 
believed  at  the  time  that  there  was  no  impediment  to  the  marriage, 
but  it  was  developed  that  Mrs.  Porschet  had  married  one  Beck, 
from  whom  she  had  separated,  and  several  years  thereafter  married 
the  testator  without  having  obtained  a  divorce  from  Beck.  There 
is  proof  conducing  to  show  that  the  testator  ascertained  after  the 
marriage  that  his  supposed  wife  had  a  living  husband  at  the  time 
of  his  marriage  with  her,  and  on  the  other  hand,  it  is  attempted  to 
be  shown  that  this  fact  was  concealed  from  the  testator,  and  in 
making  his  will,  that  he  disposed  of  his  property  under  the  belief 
that  the  appellee  was  his  lawful  wife.  She  swears  that  her  family 
knew  this  obstacle  to  the  marriage,  and  that  her  son-in-law  agreed 
to  obtain  a  divorce  for  her  for  fifty  dollars,  and  after  handing  him 
the  money,  he  announced  in  a  few  days  thereafter  that  the  divorce 
was  obtained  and  the  marriage  could  take  place.  In  this  statement 
she  is  confirmed  by  her  son,  and  if  she  believed  that  the  marriage 
was  legal,  it  must  have  proceeded  from  this  undertaking  on  the 
part  of  her  son-in-law  to  obtain  the  divorce,  and  her  faith  in  the 
truth  of  his  statement  that  it  had  been  obtained.  Both  her 
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daughter  and  son-in-law  testify  against  her,  and  contradict  her 
testimony  on  that  point,  bnt  the  jary  seem  to  have  credited  the 
old  lady,  and  rejected  the  testimony  of  the  son-in-law  and  daughter, 
and  with  their  hostility  toward  the  mother  and  the  unnatural  posi- 
tion occapied  by  them  in  the  case,  the  jury  might  well  have  con- 
cluded that  the  refusal  of  the  appellee  to  give  her  daughter  a  part 
of  this  property  caused  the  interest  they  have  manifested  for  the 
success  of  the  contestant.  ■ 

While  the  eyidence  is  conclusive  as  to  mental  capacity,  there  is 
some  evidence  from  which  might  be  inferred  the  existence  of 
undue  influence  on  the  part  of  the  appellant,  and  it  may  be  proper 
therefore  to  notice  the  instruction  of  which  the  appellant  oom- 
plains. 

The  third  instruction,  given  at  the  instance  of  the  appellee,  is  in 
substance:  **  That  the  fact  of  cohabitation  between  appellee  and 
the  testator,  the  appellee  having  a  living  husband,  is  not  of  itself 
sufficient  to  authorize  a  verdict  against  the  will,  unless  the  fact  be* 
accompanied  by  undue  influence  over  the  testator  by  the  devisee, 
but  the  jury  may  consider  that  fact,  together  with  all  the  facts  in 
evidence,  in  order  to  ascertain  whether  or  not  such  undue  influence 
was  exercised." 

This  instruction  embodies  the  law  of  the  case,  unless  the  unlaw- 
ful relation  existing  between  the  testator  and  the  devisee  is  of  itself 
sufficient  to  establish  undue  influence. 

The  influence  arising  from  such  an  unlawful  relation  must  be 
exercised  over  the  mind  of  testator  in  such  a  manner  as  to  invali- 
date the  will,  and  if  not  improperly  executed,  or  the  testator  left  to 
dispose  of  his  property  according  to  his  own  wish  and  desire,  we 
see  no  reason  for  disregarding  his  will  from  the  mere  fact  that  he 
has  seen  proper  to  give  his  estate  to  one  who  has  sustained  to  him 
the  relation  of  wife  when  in  fact  the  lawful  wife  of  another. 

A  distinction  may,  and  doubtless  would,  exist  between  the  ordi- 
nary influence  of  a  lawful  relation  and  that  of  an  unlawful  relation. 
The  exercise  of  an  influence  that  must  naturally  exist  by  reason  of 
the  lawful  relation  would  not  be  improper,  while  the  exercise  of  a 
like  influence  by  a  stranger,  or  one  occupying  an  unlawful  relation, 
would  be  sufficient  to  destroy  the  will.  This  undue  influence  how- 
ever must  be  exercised  to  render  the  will  invalid,  and  where  there  is 
no  constraint  operating  on  the  mind  of  the  testator  at  the  time  of  the 
testamentary  act,  and  he  disposes  of  his  property  in  accordance  with 


MAY  TERM,  1884.  888 


Porachet  ▼.  Porscliet. 


a  former  purpose  of  his  own,  the  devise  will  be  upheld,  although  it 
may  be  made  to  a  stranger,  or  to  one  the  testator  was  under  no 
natural,  legal  or  moral  obligation  to  make  provision  for.  If  the  ofF- 
spring  of  a  sound  and  disposing  mind  and  memory,  the  mere  fact 
that  the  testator  has  given  his  estate  by  the  will  to  one  with  whom 
he  has  lived  for  years  as  his  wife,  in  preference  to  his  brothers  and 
sisters,  will  not  authorize  the  court  to  say  to  the  jury  that  the  law 
presumes  the  existence  of  undue  influence,  and  in  the  absence  of 
any  proof  to  the  contrary,  they  must  find  against  the  will.  The 
fact  of  the  unlawful  relation  must  go  to  the  jury  in  connection  with 
the  other  facts  and  circumstances  proven,  in  order  that  they  may 
determine  the  question  of  undue  influence. 

In  the  case  of  Rudy  v.  Ulrich,  69  Penn.  St.;  8.  o.,  8  Am.  Rep. 
238,  Shabswood,  J.,  delivering  the  opinion  of  the  court,  said: 
''  In  an  issue  of  dmnsavit  vel  non  on  the  allegation  of  undue  influ- 
ence by  the  mother  of  an  illegitimate  child,  the  unlawful  cohabita- 
tion of  the  mother  with  the  testator  is  not  of  itself  suflScient  evi- 
dence from  which  a  jury  could  infer  undue  influence." 

In  Jl/ain  v.  Ryder,  84  Penn.  St.  217,  Main  had  abandoned  his 
lawful  wife  and  children,  and  lived  for  many  years  in  adultery 
with  a  woman  alluded  to  in  the  will  as  his  wife.  He  had  by  that 
woman  several  children,  and  made  her  and  the  children  devisees 
of  a  large  portion  of  his  estate.  The  court  by  Agkew,  J.,  said: 
**  These  circumstances  do  not  create  a  presumption  that  the  will 
was  executed  under  improper  influences,  and  while  the  illicit  rela- 
tion should  be  considered  in  determining  the  question  of  undue  in- 
fluence, the  effect  of  such  influence  is  a  question  of  fact  for  a  jury." 

In  the  case  of  Wainrighfs  Appealy  the  same  court,  in  a  case 
where  the  testator  and  the  residuaiy  legatee  lived  together  unlaw- 
fully for  several  years,  it  was  held  that  the  circumstances  of  the 
case  were  not  sufficient  to  justify  a  jury  in  flnding  against  the 
will. 

Our  attention  has  been  called  to  no  case  taking  a  different  view 
of  the  question.  The  case  of  Dean  v.  Negley,  41  Penn.  St.  312; 
s.  c,  80  Am.  Dec.  620,  decided  that  it  was  a  question  of  fact  for 
the  jury,  although  the  judge  delivering  the  opinion  said  he  thought 
the  law  in  such  a  case  presumed  undue  influence. 

In  Monroe  v.  Barclay,  17  Ohio  St.  302,  it  was  held  that  a  will 
produced  by  influences  springing  from  an  unlawful  relation  between 
the  legatee  and  the  testator  did  not  make  the  will  void  unless  such 
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inflaences  were  exerted  in  restraint  of  the  will  of  the  testator,  and 
prevented  him  from  disposing  of  his  property  iu  accordance  with 
his  own  wishes.  See  also  Dickie  v.  Carter,  42  III.  376:  '^  Where  the 
devisee  had  improper  intercourse  with  the  testator,  it  was  held  that, 
'however  immoral  the  relation  might  have  been,  it  was  not  sufficient 
to  invalidate  a  will  in  favor  of  the  wrong-doer  if  no  improper 
inflaences  are  shown  to  have  been  exerted  to  induce  the  will.'' 

The  law  will  not  indulge  in  a  presumption  against  the  act  of  a 
party  in  such  a  case  as  this,  but  the  entire  question  should  be  sub- 
mitted to  the  jury,  and  they  must  determine  whether  such  influ- 
ences were  or  not  improperly  exerted  over  the  testator  when  making 
his  will  as  prevented  him  from  disposing  of  his  estate  in  accordance 
with  the  suggestions  of  his  own  judgment,  and  in  the  absence  of 
such  an  influence  over  him  by  others  as  restrains  him  from  its  ex- 
ercise, the  will  must  be  held  valid. 

The  second  instruction,  in  defining  undue  influence,  tells  the 
jury  that  it  must  be  such  an  influence  as  '^  substitutes  for  the  will 
of  the  testator  the  will  of  some  one  else."  While  this  as  an  abstract 
proposition  may  be  correct,  still  the  question  at  last  is,  was  the  in- 
fluence over  the  testator  so  great  as  to  prevent  him  from  disposing 
of  his  property  as  he  wished,  or  such  as  constrained  him  to  make 
provisions  in  his  will  which  he  did  not  desire  to  make  and  would 
have  refused  to  make,  if  his  will  had  not  been  subordinated  to  that 
of  another.  We  cannot  well  see  how  the  addenda  to  the  instruc- 
tions could  have  misled  the  jury  from  the  facts  of  this  record,  as 
the  evidence  of  undue  influence  is  scarcely  to  be  found,  and  the  in- 
structions given  for  the  contestant  were  so  plain  as  to  enable  the 
jury  to  know  what  was  intended  by  the  instruction  given.  Not 
that  the  entire  will  of  the  devisor  must  have  been  subordinated  to 
that  of  the  principal  devisee,  but  that  she  had  such  an  inflaencc 
over  him  as  destroyed  his  free  agency  in  the  attempt  to  dispose 
of  his  estate.  In  the  instructions  given  for  the  contestant  the  jury 
was  told  that  if  the  devisor  believed  that  the  relation  of  husband 
and  wife  existed  between  him  and  the  appellee,  and  that  she  used 
the  influence  she  acquired  over  him  by  reason  of  such  a  relation  in 
procuring  the  will,  and  that  in  the  disposition  of  his  estate  he  would 
have  acted  differently  if  left  to  the  exercise  of  his  own  judgment 
and  discretion,  they  must  find  against  the  will. 

The  jury  was  further  told  that  if  the  paper  purporting  to  be  the 
will  of  the  testator  was  obtained  from  him  by  some  mode  which 
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could  not  be  resisted  by  him,  and  destroyed  his  free  agency  and 
constrained  him  to  do  that  which,  if  left  to  his  own  judgment,  he 
would  not  have  done  in  disposing  of  his  estate,  they  must  find 
against  the  wilL 

And  again,  if  the  testator  at  the  time  he  executed  the  paper 
believed  that  the  appellee  was  his  wife,  and  was  induced  so  to 
believe  by  the  appellee,  and  willed  to  her  his  property  alone  upon 
the  consideration  that  she  was  his  wife,  and  would  not  have  done 
80  if  he  had  not  so  believed,  and  they  further  believe  that  she  was 
the  wife  of  Beck,  they  must  find  for  the  contestant  and  against 
the  will. 

And  again,  the  jury  are  told  that  an  influence  in  procuring  a 
will,  which  may  be  lawful  when  exercised  by  a  wife,  may  be  ob- 
jectionable and  improper  if  exercised  by  a  woman  living  in  unlaw- 
ful intercourse  with  the  testator,  and  if  the  jury  believe  that  at  the 
date  of  the  will  the  appellee  had  a  former  husband  living,  from 
whom  she  had  not  been  divorced,  and  that  she  used  the  influence 
acquired  over  the  testator  by  reason  of  that  unlawful  intercourse 
in  procuring  the  execution  of  the  paper,  and  constrained  him 
against  his  will  to  execute  it  when  he  would  not  have  done  it  if 
left  to  his  own  judgment,  they  must  find  against  the  will.  It  was 
conceded  on  the  trial  that  no  divorce  had  been  obtained  from  Beck 
by  the  appellee,  and  the  question  of  undue  influence,  or  what 
might  have  constituted  such  a  restraint  upon  the  mind  of  the  tes- 
tator as  destroyed  his  free  agency,  was  presented  in  every  phase  to 
the  jury  at  the  instance  of  the  contestant,  and  certainly  in  as 
favorable  a  light  as  he  could  have  desired,  and  therefore  the  jury 
could  not  have  been  misled  by  the  general  instruction  on  the  sub- 
ject given  at  the  instance  of  the  propounder  of  the  paper. 

The  devisee  was  a  competent  witness,  and  certainly  so  when  her 
conduct  and  testimony  were  relied  on  to  destroy  the  validity  of  the 
instrument  under  which  she  claimed,  etc.  Flood  v.  Pragoff,  79 
Ky.  607. 

There  are  other  errors  assigned  not  necessary  to  be  considered, 

in  our  opinion  the  judgment  below  should  be  affirmed. 

Judgment  affirmed. 
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AhaUmmU  — former  action — hwr, 

Doiuhae  saed  Drexler  for  assuilt  and  battery,  and  Uie  miit  was  settled  and 
dismiaaed.  Donahue  died  a  few  days  afterward  from  the  effects  of  the 
asBault.  HM,  that  Donahae's  widow  was  not  barred  of  her  aetian  against 
Drexler,  nnder  the  statute,  for  damages  for  the  killing. 

rpHE  opinion  states  the  case. 

J/*.  Boland  and  Alphetis  Baker,  for  appellant. 

Byron  Bacon  and  Iscuic  Caldwell,  for  appellee. 

Habois,  G.  J.  In  Januaiy,  1881|  John  Donahue  brought  suit 
for  assanlfc  and  battery  against  Frederick  Drexler.  On  the  25th  of 
the  following  April  it  was,  by  written  agreement,  dismissed,  set- 
tled, each  party  paying  his  own  costs.  Donahue  died  the  8th  day 
of  May,  and  his  wife,  the  appellant,  on  the  24th  of  September, 
1881,  instituted  this  action  against  Drexler  for  reparation  of  the 
injury  resulting  to  her  from  the  killing  of  her  hasband.  Her  suit 
is  based  upon  the  6th  section  of  chapter  1,  General  Statutes,  which 
reads  as  follows:  '' The  widow  and  minor  child  or  children  (or 
either  or  any  of  them)  of  a  person  killed  by  the  careless,  wanton 
or  malicious  use  of  fire-arms,  or  by  any  weapon  popularly  known 
as  Colt's,  brass-knucks,  or  slung-shots,  or  other  deadly  weapons, 
not  in  self-defense,  may  have  an  action  against  the  person  or  per- 
SODS  who  committed  the  killing,  and  all  others  aiding  or  promoting 
the  killing,  or  any  one  or  more  of  them  for  reparation  of  the 
injury;  and  in  such  action  the  jury  may  give  yindictive  damages. '* 
To  the  petition  the  appellee  filed  a  general  traverse,  and  also 
pleaded  in  bar  of  the  appellant's  action  the  former  suit  of  her  hus- 
band for  assault  and  battery. 

The  appellant  demurred  to  the  plea  in  bar,  which  was  overruled, 

and  failing  to  reply,  her  petition  was  dismissed.     From  the  judg* 

ment  dismissing  her  action  she  has  appealed.     Does  the  former 

^  suit  of  the  husband  for  assault  and  battery  and  its  settlement  coit* 

^  stitute  a  bar  to  her  cause  of  action  under  the  statute,  is  the  ques 

tion  to  be  determined. 


JANUARY  TERM,  1884.  887 

Donahue  v.  Drexler. 

According  to  chapter  10,  General  Statutes,  actions  for  assault 
and  battery,  slander,  criminal  conversation,  and  so  much  of  the 
ac^tion  for  malicious  prosecution  as  is  intended  to  recover  for  the 
personal  injury,  cease  with  the  death  of  the  person,  and  cannot  be 
brought  or  revived  by  the  personal  representative.  The  right  of 
action  for  all  other  personal  injuries  or  injuries  to  real  or  personal 
property  survive,  notwithstanding  the  death  of  the  person  injuring 
or  the  person  injured. 

It  has  been  held  in  the  case  of  HanaforcCs  AdnCr  v.  Payne,  II 
Bush,  385,  that  this  chapter  does  not  authorize  suit  by  the  personal 
representative  where  death,  from  the  injury,  is  instantaneous,  its 
object  being  to  except  certain  classes  of  personal  injury  and  injuries 
to  property  from  the  common-law  rule  that  personal  actions  die 
with  the  person;  that  it  creates  no  new  causes  of  action.  The  same 
construction  was  given  the  statute  in  the  cases  of  Murphy  and 
Case^  9  Bush. 

The  case  of  Gonnsf^s  AdmW  v.  Pauly  12  Bush,  144,  has  no 
application  to  an  action  like  the  present,  for  there  the  suit  was  by 
the  personal  representative  for  the  death  of  the  intestate  under  an 
Indiana  statute,  and  the  point  decided  was  that  the  same  personal 
representative  could  not  maintain  another  action  for  the  mental 
and  bodily  suffering  of  her  intestate,  which  survived  under  the 
common  law.  As  the  cause  of  action  was  based  upon  the  same 
facts,  and  the  degree  of  negligence  required  by  thb  statute  being 
merely  higher  than  at  common  law,  the  personal  representative  was 
held  to  an  election,  because  an  action  for  the  death  was  a  bar  to 
the  common-law  action  for  mental  and  bodily  suffering  before 
death.  14  B.  M.  165.  It  was  also  decided  in  Hansford^s  AdrrCr 
V.  Payne,  10  Bush,  385,  that  "  a  recovery  of  punitive  damages  for 
the  destruction  of  the  life  will  certainly  bar  any  other  action  for 
the  injury  or  any  of  its  consequences,  and  if  a  party  elects  to  sue 
and  enforce  the  right  of  action  that  survives  to  him,  he  will  not  bo 
allowed  afterward  to  avail  himself  of  the  benefits  of  the  punitive 
statute  and  also  to  recover  under  its  provisions." 

Those  cases  were  decided  upon  a  different  state  of  affairs  from 
the  one  before  us.  The  recovery  in  them  could  have  been  made 
only  by  the  personal  representative  for  the  pecuniary  injury  to  the 
estate.  There  is  much  good  reason  to  sustain  the  position  of 
those  cases  based  on  the  fact  that  the  personal  representative  could 
do  only  what  the  deceased  could  have  done  had  death  not  ensued* 
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The  representative  stands  for  the  deceased^  his  estate  and  the 
rights  of  his  creditors  therein,  and  he  shoald  not  be  allowed  to 
carve  up  the  cause  of  action  any  more  than  the  deceased,  had  he 
survived  the  injury.  In  this  case  we  find  two  causes  of  action  with 
different  purposes  and  reasons  for  their  existence.  The  suit  for 
assault  and  battery  could  not  have  survived  to  the  personal  repre- 
sentative,  for  the  statute  says  it  shall  die  with  the  person  injured 
or  injuring.  It  was  a  personal  action  purely  for  the  bodily  injury; 
not  for  pain,  suffering  and  loss  of  service  to  his  wife  and  children, 
after  the  injury  and  before  death,  and  the  compensation  which  he 
had  the  right  to  was  extinguished  by  his  death,  or  the  settlement 
which  he  made.  But  his  right  of  action  for  the  bodily  injury  from 
the  assault  and  battery  is  wholly  distinct  from  the  action  which 
the  widow  and  minor  children  may  have  for  reparation,  after 
injury  resulting  to  them  from  the  death.  This  statute  creates  a 
new  grievance,  a  new  cause  of  action,  in  which  neither  the  deceased 
nor  his  estate  has  any  interest,  and  for  which  his  administrator 
could  not  sue.  It  is  based  upon  the  wrong  to  the  wife  and  children 
by  depriving  them  of  their  natural  support  and  protection  which 
the  law  gives  them  in  the  husband  and  father. 

The  injury  is  to  them  and  their  rights.  They  have  the  exdusiye 
right  of  action  under  the  statute,  and  are  entitled  personally  to  the 
results  of  any  judgment  that  may  be  recovered. 

This  is  a  highly  penal  statute,  passed  to  protect  widows  and 
orphans  from  pecuniary  distress,  resulting  from  the  acts  described 
in  the  statute,  and  to  prevent  the  perpetration  of  such  acts  by 
awarding  vindictive  damages  in  addition  to  or  regardless  of  the 
punishment  which  may  be  inflicted  by  the  criminal  law.  SeUicht' 
ing  V.  Wintgen,  26  Hun,  627;  Whitford  v.  Panama  R.  Co.,  23 
N.  Y.  469. 

Wherefore  the  judgment  is  reversed  and  cause  remanded,  with 
directions  to  sustain  the  demurrer,  and  for  further  proper  pro- 
oeedings. 

JudgmsfU  reversed  and  cause  remanded. 
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(»  Ky.  187.) 
BUUtUe  —  *'  any  other  per$on  "  —  ioffe, 

A  statute  giTing  a  right  of  action  for  money  lost  at  gaming  to  the  loser  "  ca 
any  other  person/'  does  not  inclade  the  loser's  wife. 

ACTION  for  money  lost  at  gaming.  The  opinion  states  the  case. 
The  plaintiff  had  judgment  below. 

Montfori  di  Mbnigomery  and  Lindsay  di  BottSy  for  appellant. 
O.  B.  Hallamf  for  appellee. 

Habgis,  0.  J.  Tender  the  title,  ''Oaming/'  section  4,  article  1, 
of  chapter  47,  General  Statutes,  it  is  provided  that  ^'if  such 
loser  or  his  creditor  do  not  sae  for  the  money  or  thing  lost  within 
six  months  after  its  payment  or  delivery  and  prosecute  the  suit  to 
recovery  with  due  diligence,  any  other  person  may  sue  the  winner 
and  recover  treble  the  amount  of  value  of  the  money  or  thing  lost 
if  suit  be  so  brought  within  five  years  from  the  delivery  or  pay- 
ment." 

This  action,  based  upon  that  section,  was  brought  in  her  own 
name  by  the  wife  of  Evan  E.  Settle,  for  money  which  had  been 
won  from  him  at  cards  by  the  appellant,  Moore.  She  recovered 
judgment  for  the  amount,  and  Moore  prosecuted  an  appeal  to  the 
Superior  Court,  which  affirmed  the  judgment.  Judge  Bowden 
non-concurring;  and  Moore  appealed  the  case  to  this  court.  He 
•contends  that  Mrs.  Settle  had  no  legal  or  equitable  right  under  the 
statute  to  institute  or  prosecute  the  suit.  That  is  the  only  question 
necessary  to  be  decided,  as  it  is  vital  and  disposes  of  the  contro- 
versy. The  section  means,  by  the  words  "  any  other  person,"  any 
other  person  competent  to  institute  the  suit.  It  creates  no  new 
cause  of  action  in  favor  of  persons  who  could  not  sue.  Nor  does  it 
relieve  any  person  of  disabilities  existent  at  the  date  of  its  passage. 

It  simply  created  a  new  cause  of  action  in  favor  of  such  other 
persons,  besides  the  loser  and  creditor,  as  had  legal  capacity,  either 
in  person  or  by  another,  to  sue.  Else  aliens,  the  wife  of  the  win- 
ner, and  others  wholly  incompetent  to  sue,  could  institute  such 
Vol.  LVI  — 112 
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aotions,  and  thos,  inatead  of  the  mere  creation  of  a  new  cauise  of 
action,  the  statute  would  be  misapplied  to  the  removing  of  dis- 
abilities which  are  no  part  of  its  subject  and  not  mentioned  or 
alluded  to  in  it.  As  therefore  the  statute  has  nothing  to  do  with 
prescribing  the  capacity  of  *^  any  other  person "  to  bring  snch 
suits,  leaving  that  branch  of  the  law  untouched,  the  appellee's 
right  to  sue  the  winner  must  depend  upon  the  law  found  outside 
of  this  statute.     We  can  find  none  to  support  her  claim  to  sue. 

By  the  first  subsection  of  section  34  of  the  Civil  Code,  it  is  pro- 
vided that:  '^In  actions  between  husband  and  wife;  in  actions 
concerning  her  separate  property,  and  in  actions  concerning  her 
general  property,  in  which  he  refuses  to  unite,  she  may  sue  or  be 
sued  alone." 

This  is  not  an  action  between  husband  and  wife,  nor  is  it  an 
action  which  she  may  bring  for  him  under  subsection  4  of  that 
section  of  the  Code,  for  it  is  not  alleged  or  claimed  that  he  has 
deserted  her.  In  all  other  actions  in  which  she  is  the  actor,  except 
those  named  in  the  subsection  quoted,  her  husband,  committee, 
curator  or  next  friend  must  join  or  prosecute  the  suit  for  her.  So 
there  is  no  suit  like  this  that  she  has  the  capacity  to  bring  in  her 
own  name  in  the  absence  of  all  the  conditions  and  exceptions  of 
section  34,  supra. 

It  cannot  be  soundly  said  that  this  suit  is  concerning  either  her 
separate  or  general  property  in  the  sense  of  that  section  of  the 
Code.  For  that  character  of  property  does  not  embrace  mere 
rights  of  action  for  injury  sustained  by  the  wife  during  coverture, 
for  assault  and  battery,  slander  and  the  like,  for  the  rights  of 
which  she  is  the  meritorious  cause,  either  at  common  law  or  by 
statute,  unless  the  statute,  in  creating  a  new  cause  of  action, 
authorizes  her  to  sue  or  invests  her  with  general  or  separate  estate 
in  the  subject-matter  of  the  action.  In  actions  for  personal  injury 
inflicted  upon  the  wife  during  coverture,  the  husband  and  wife 
must  join.  But  the  husband  may  generally  sue  alone  or  unite  his 
wife  with  him  for  any  ordinary  right  not  concerning  her  general 
or  separate  estate  accruing  during  the  marriage  relation,  and  in 
such  cases  the  common  law,  which  is  virtually  continued  by  sub- 
section 2  of  section  34,  supra,  has  wisely  left  the  propriety  of  insti- 
tuting such  actions  to  the  discretion  of  the  husband;  and  sound 
reason,  domestic  peace,  and  good  public  policy  unite  in  sustaining 
the  rule  that  gives  to  the  husband  such  control.   Our  statutes  have 
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made  bat  little  change,  if  any,  in  these  rales,  except  to  allow  the 
^fe  to  sue  if  the  husband  desert  her  and  to  enable  her  to  protect 
her  separate  or  general  property.  Where  statutes,  like  that  in 
regard  to  inebriate  husbands,  give  the  wife  the  right  to  sue  and 
recover,  she  may  do  so  by  force  of  the  express  words  of  the  statute^ 
and  the  fact  that  the  cases  in  which  she  may  sue  are  generally  pro* 
vided  for  in  the  Code  of  Practice  and  statutes  creating  new  causes- 
of  action  which  expressly  invest  her  with  that  right,  furnishes  a 
strong  presumptioa  that  her  capacity  to  sue,  which  has  beea 
increased  by  statute  from  time  to  time,  must  be  ascertained  from 
the  language  of  such  statutes  and  unrepealed  consistent  common- 
law  rules.  The  wife,  where  she  is  the  meritorious  cause  under  a 
statute  like  this,  or  under  the  one  authorizing  rewards,  may  be  a 
proper  or  necessary  party,  yet  she  could  not  maintain  such  actiona 
without  joining  her  husband,  unless  he  desert  her,  then  she  might 
bring  or  defend  them  in  his  name. 

Wherefore  the  judgment  is  reversed  and  cause  remanded,  with 
directions  to  grant  appellant  a  new  trial,  and  for  further  proper 
proceedings. 

Judgment  reversed  and  cause  remanded* 


CooHBAN  V.  Walkbb's  Executobs. 

(88X7.280.) 
Surety  —  earUribution — statute  of  UmUationi, 

A  surety  who  has  paid  the  debt  cannot  enforce  contribution  against  his  co> 
surety,  if  when  it  was  paid  the  statute  of  limitations  had  attached  as 
between  the  orig^al  obligee  and  the  co-surety  or  his  executor.* 

ACTION  on  a  bond.  The  opinion  states  the  case.  The  defendant 
had  judgment  below. 

J.  A  J.  Caldwell  &  Winston,  Hamilton  Pope,  R.  S  L.  Buchanan 
and  Bijur  <6  Davie,  for  appellant. 

Barrett  S  Brown,  for  appellees. 

*  Contra:  Camp  v.  Boetwick  (20  Ohio  St.  887),  5  Am.  Rep.  668. 
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Pbiob,  J.  Henry  L.  Pope,  a  bank  cashier,  execated  his  bond  as 
such,  with  the  appellants  and  one  W.  H.  Walker  as  his  sureties. 
The  covenants  of  his  bond  having  been  broken,  an  action  was 
instituted  in  the  name  of  the  Loretto  Association  and  others, 
against  Pope  and  his  sureties  for  the  breach,  the  action  finally 
terminating  under  the  name  of  Davis  v.  JicCorkls,  reported 
in  14  Bush,  746.  All  of  the  sureties  on  this  bond,  including 
W.  H.  Walker,  were  made  defendants,  served  with  process  and 
filed  a  joint  defense.  Walker  died  on  the  2d  of  May,  1872,  and 
his  death  was  noted  of  record  on  the  3d  of  May,  1872.  The  action 
was  then  prosecuted  against  the  surviving  parties,  including  his 
co-sureties  (the  appellants),  resulting  in  a  judgment  against  the 
sureties  on  the  17th  of  May,  1879.  That  judgment  was  subse- 
quently paid  by  the  sureties,  in  May  or  June,  1879,  and  this  action 
is  by  them  against  Walker's  executors  and  devisees,  for  contribu- 
tion. 

The  original  action  abated  as  to  Walker,  on  the  3d  of  May,  1872, 
and  was  never  revived  against  his  personal  representative  or 
devisees.  All  the  sureties  in  this  bond  would  have  been  released 
from  liability  if  the  original  creditor  had  failed  to  sue  within  seven 
years  after  the  accrual  of  the  cause  of  action,  and  if  all  right  of 
action  on  the  bond  was  barred  on  the  part  of  the  obligees  against 
Walker,  when  this  judgment  was  rendered  against  his  co-sureties, 
then  as  already  adjudged  by  this  court  in  the  case  of  SheUon  v. 
Farmer,  9  Bush,  314,  Walker's  executors  and  devisees  cannot  be 
compelled  to  contribute. 

In  applying  the  principle  recognized  in  that  case  we  find 
nothing  to  distinguish  it  from  the  case  before  us.  The  original 
action  against  the  sureties  had  been  pending  for  more  than  eight 
years,  and  seven  years  had  elapsed  from  the  time  Walker's  death 
was  entered  of  record  until  the  final  judgment  against  his  co-sure- 
ties. It  is  true  a  judgment  was  rendered  in  December,  1875,  but 
that  judgment  was  suspended  or  superseded  by  the  appellants,  and 
not  enforceable  until  the  17th  of  May,  1879.  An  attempt  at  that 
date  to  obtain  a  judgment  by  the  obligee  against  Walker*s  execu- 
tors could  have  been  defeated  by  reason  of  the  lapse  of  time.  The 
right  of  action  between  co-sureties  for  contribution  accrues  when 
one  surety  pays  more  than  his  portion  of  the  liability,  and  the 
statute  begins  to  run  from  that  time  and  not  from  the  time  the 
debt,  for  which  they  are  liable,  becomes  due.    This  general  doc- 
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trine,  recognized  in  all  the  text-books^  is  not  controverted  by  the 
ruling  in  Shelton  v.  Farmer^  only  so  far  as  the  rights  of  the  parties 
may  be  affected  by  the  lapse  of  time.  It  is  conceded  that  if  one 
surety  pays  the  debt  to  his  principal  after  the  running  of  the 
statute,  he  has  no  right  of  contribution  against  his  co-surefy,  so  as 
to  defeat  the  plea  of  limitation.  If  this  doctrine  is  sound,  and  it 
will  not  be  questioned,  why  can  one  surety,  by  prolonging  the 
recovery  in  making  a  defense  to  the  action  or  otherwise,  s^ect  the 
right  of  his  co-surety  who  is  not  a  party  to  the  action?  If  the 
plaintiffs  in  the  original  action  had  revived  it  as  against  Walker's 
executors  and  devisees  after  the  lapse  of  seven  years,  but  before 
final  judgment,  they  could,  by  pleading  the  statute,  have  prevented 
a  recovery  and  obtained  a  judgment  in  their  favor. 

With  a  judgment  for  them,  as  against  the  principal,  it  is  urged 
that  the  co-surety,  who  had  been  an  acting  defendant  from  the  in- 
ception of  the  action  until  final  judgment,  would  be  entitled  to 
contribution  because  suit  had  been  instituted  by  the  principal 
obligee  against  all  the  parties  before  the  running  of  the  statute. 
Walker  was  a  party  to  the  action  and  had  united  in  the  defense, 
but  when  the  action  was  dismissed  as  to  him  or  had  abated  by  rea- 
son of  his  death,  the  statute  ran,  there  being  no  revivor,  as  if 
Walker  had  been  served  with  process.  We  are  aware  of  the  rule 
laid  down  by  Mr.  Brandt  in  his  work  on  Suretyship,  and  have  ex- 
amined the  decisions  referred  to  by  counsel,  sustaining  that  view 
of  the  question,  ^^  that  where  suit  is  commenced  against  one  surety 
before  the  running  of  the  statute,  the  fact  that  the  claim  is  barred 
as  to  the  obligee  before  judgment  or  payment  by  the  surety  does 
not  affect  his  right  to  contribution.''  Still  we  are  unable  to  see 
tlie  reason  for  such  a  rule,  when,  by  express  statute,  the  means  is 
afforded  the  surety  who  is  sued  of  compelling  the  obligee  or  the 
parties  suing  to  bring  all  the  obligors  or  sureties  before  the  court. 
While  the  obligee  is  not  compelled  to  delay  asking  a  judgment  un- 
til all  are  served,  it  preserves  the  right  of  action,  and  if  one  of  the 
sureties  or  obligors  should  die  before  judgment  or  during  the  pend- 
ing of  the  action,  as  we  construe  the  statute,  those  of  the  obligors 
or  sureties  before  the  court  can  compel  a  revivor. 

Section  11,  of  chapter  104,  was  enacted  for  the  protection  of 
sureties,  and  should  be  construed  so  as  to  carry  out  the  legislative 
intent,  and  in  considering  the  case  of  Shelton  v.  Farmer^  that  pro- 
vision, or  one  similar  in  the  Revised  Statutes,  was  before  the  court. 
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aud  the  deciBioQ  controlled  by  the  consideration  there  giTen  iL 
Section  241«  of  Brandt  on  Saretyship,  refers  to  ShsUan  ▼.  Farmer, 
And  says  that  the  surety  was  released  from  contribntion  '*  because 
the  surety  who  was  sued  had  a  statutory  right  to  haye  compelled  a 
suit  to  be  brought  against  the  other  surety."  If  the  surety  sued 
has  no  remedy  enabling  him  to  have  all  the  parties  (his  co-sureties) 
brought  before  the  court,  there  is  a  stronger  reason  for  the  adop- 
tion of  the  rule  contended  for  by  counsel  for  appellants,  but  then 
the  reason  for  such  a  doctrine  is  neither  satisfactory  nor  conclusiTe. 

As  a  general  rule,  where  the  obligee  is  barred  from  recovery 
against  a  surety  by  reason  of  the  lapse  of  time,  his  co-surety  should 
not  be  allowed  to  pay  the  debt,  so  as  to  make  his  co-surety  contrib- 
ute. The  cases  cited  by  counsel,  but  few  of  them  if  any  are  based 
upon  the  construction  of  statutes  for  the  protection  of  sureties,  and 
if  they  were,  we  would  be  reluctant,  and  ought  not  at  this  late  day 
to  reconsider  the  rule  of  construction  or  the  doctrine  recognized  in 
SheUon  t.  Farmer.  That  opinion  was  delivered  for  publication  at 
the  winter  term,  1872.  It  has  doubtless  been  followed  by  this  and 
other  courts  of  the  State  in  determining  the  liability  of  sureties, 
the  one  to  the  other,  and  having  been  established  as  a  precedent 
for  nearly  twelve  years,  we  can  see  that  no  good,  but  much  harm 
might  result  in  now  disregarding  a  rule  so  long  established. 

All  other  decisions  in  courts  inferior  to  this  court  have  been  re- 
quired to  conform  to  it,  and  as  said  in  Tuibhle  v.  Lane^  7  Monr.,  "  it 
is  of  greater  importance  that  a  rule  should  be  uniform  and  stable- 
than  that  it  should  be  the  best  possible  rule  adopted. '^ 

The  judgment  below  is  therefore  aflSrmed. 

Judgment  affirmed. 


AbMSTBOKQ  Y.  KLBIlfmAKS. 

(82  Ky.  808.) 

I¥ad6-mark —  "  TbtMr  Palace  "  — jutme  €f  etore. 

A  tenant  has  no  hglit  to  apply  to  a  bailding,  without  the  owner's  consent,  a 
.    particular  name  descriptive  of  the  building  alone,  as  distinguished  from  a 
trade-mark,  and  afterward  transfer  it  to  another  and  distinct  locality. 


A 


OTION"  for  injunction.     The  opinion  states  the  case.     The  de- 
fendant had  judgment  below. 
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Elliott  £  H&mitigray  and  Muxr  dk  Heyman,  for  appellant 
F.  Hagerij  for  appellees. 

Lewis,  J.  Appellant^  a  merchant  engaged  in  the  clothing  bosi* 
ness  in  the  city  of  Loaisyille,  seeks  in  this  action  judgment  requir- 
ing appellees,  engaged  in  like  business,  to  remove  from  a  store-house. 
No.  150  West  Market  street,  occupied  by  them,  a  sign  ^*  Tower 
Palace,''  denominated  in  the  petition  his  trade-mark,  and  enjoin- 
ing them  from  appropriating  or  using  it  by  advertisement  or  other- 
wise. 

The  business  was  erected  by  J.  6.  Mathews,  the  proprietor,  in 
1871.  But  before  it  was  fully  completed  he  leased  it  to  appellant, 
who  took  possession  in  November  of  that  year  and  occupied  it  until 
1877,  when  he  removed  to  a  house  on  Jefferson  street,  where  he  has 
since  carried  on  the  same  business. 

Some  time  after  he  left,  Mathews  took  possession  of  the  house  on 
Market  street  and  used  it  as  a  carpet  store  until  1879,  when  he 
leased  it  to  appellees. 

Soon  after  appellant  took  possession  of  it  a  large  and  conspicu- 
ous open  sign,  on  each  side  of  which  were  the  words  *^  Tower  Pal- 
ace," was  placed  above,  but  supported  by  a  structure  upon  top  of 
the  building  called  a  tower,  and  above  the  sign  was  a  flag.  And 
the  same  words  were  also  moulded  in  an  iron  slab  used  as  a  door 
fiill  at  the  threshold.  Upon  each  side  of  the  building,  which  was 
higher  than  those  adjoining  it,'^and  some  distance  below  the  tower 
was  painted  '^  J.  M.  Armstrong,  Men's  and  Boys'  Clothing,"  and 
over  the  front  door  his  name  was  put. 

When  appellant  left  the  building,  he,  without  the  consent  of 
Mathews,,  took  the  sign  from  the  tower  and  placed  it  upon  the 
house  to  which  he  removed  on  Jefferson  street.  But  when  Mathews 
took  possession  he  put  a  new  sign  of  '*  Tower  Palace "  where  the 
other  had  been,  and  called  his  store,  while  he  occupied  the  build- 
ing, ''Tower  Palace "  carpet  store,  and  that  sign  was  upon  the 
tower  when  appellees  got  possession,  and  is  yet  there. 

It  appears  from  the  evidcAce  that  appellees,  in  advertising  their 
business,  indicate  the  place  where  it  is  carried  on  as  ''  Tower  Pal- 
ace, No.  150  West  Market  street,"  but  describe  their  store  as  *'  The 
Mammoth  Clothing  Store,"  and  the  latter  words,  together  with 
their  firm  name,  are  painted  on  the  sides  of  the  building. 
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Immediately  after  taking  possession  in  1871,  appellant  com- 
menced to  advertise  his  business  extensively  in  the  newspapers  and 
other  ways  usually  resorted  to  by  enterprising  merchants,  and  suc- 
ceeded in  making  both  his  business  and  the  place  on  Market  street 
widely  and  favorably  known.  And  there  is  evidence  tending  to 
show  that  since  his  removal  to  Jefferson  street  he  has  lost  some  cus* 
tom  on  account  of  the  house  on  Market  street  being  still  designated 
by  the  name  of  and  the  business  of  appellees  being  advertised  as 
conducted  at  the  ^' Tower  Palace."  But  to  what  extent  he  has 
been  injured  by  the  confusion  and  clashing  of  interests  caused  by 
two  houses  in  the  same  city  where  the  same  kind  of  business  is 
transacted,  being  called  by  the  same  name,  does  not  appear.  Nor 
is  it  necessary  to  inquire  in  order  to  determine  whether  he  is  enti- 
tled to  the  relief  sought  in  this  action. 

The  controlling  question  in  the  case  is,  has  appellant  acquired 
an  exclusive  property  right  to  the  name  or  sign,  "  Tower  Palace,*' 
transferable  to  any  place  of  business  he  may  occupy,  or  was  it 
merely  used  by  him  while  he  did  business  on  Market  street  as  an 
appropriate  description  of  the  building  there? 

If  he  has  a  personal  right  to  the  name,  the  use  and  appropriation 
of  it  by  appellees  in  the  manner  they  have  done  must  be  regarded 
as  deceptive  and  an  unlawful  injury  to  his  business.  But  if,  on  the 
contrary,  the  name  was  originally  intended  and  used  to  designate 
the  building,  the  sign  upon  the  tower  is  not  deceptive,  nor  the  ad- 
vertisement by  appellees  of  their  place  of  bnsiness  as  being  ^'  Tower 
Palace,  No.  150  West  Market  street,"  untrue,  and  consequently  ap- 
pellant cannot  maintain  this  action. 

The  building  was  erected  by  Mathews,  the  owner,  for  a  merchant's 
business  house,  according  to  a  model  of  his  own  selection,  is  eligi- 
bly situated,  three  stories  high,  has  ceilings  of  unusual  height,  and 
being  surmounted  by  the  structure  called  a  tower,  presents  an  im- 
posing and  striking  appearance. 

One-half  the  cost  of  the  sign  first  placed  upon  the  tower  was  paid 
by  appellant  and  Mathews  each,  the  latter  proffering  to  contribute 
because  as  appellant  testifies,  he  was  proud  of  his  building  and  not 
satisfied  with  the  wooden  sign  about  to  be  put  up. 

There  is  some  controversy  whether  appellant  or  Mathews  origi- 
nated the  name  "Tower  Palace."  But  it  is  affirmatively,  and  we 
think  satisfactorily/proved  that  Mathews  had  determined  to  give  that 
name  to  his  building  before  it  was  completed  or  letised  to  appellant 
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The  architeet  who  superintended  the  erection  of  the  btrilding 
testified  that  the  etractnre  upon  top  of  it  cannot  be  aptly  called  a 
tower,  and  it  probably  resembles  more  an  observatory  than  a  tower. 
But  whether  it  can  with  technical  accuracy  be  so  denominated  or 
not»  it  has  from  the  beginning  been  called  a  tower  by  all  parties  in- 
terested, and  the  name  '^  Tower  Palace,^  which  appears  to  have 
been  accepted  by  the  public  as  appropriately  applied  to  the  build- 
ing, WM  undoubtedly  suggested  by  it.  Moreover  as  conclusive 
evidence  that  appellant  regarded  it  fitting  to  call  it  a  tower,  and 
apply  the  derivative  name  to  the  building  in  advertising  the  open- 
ing of  his  business  there  in  IS?!,  he  described  the  place  as  **  Tower 
Palace/'  and  the  structure  upon  it  as  '^  the  beautiful  tower  that 
commands  a  magnificent  view  of  the  Ohio  river  bridge,  etc." 

It  may  be  true  that  the  house  on  Market  street  acquired  some 
additional  celebrity,  and  was  increased  in  value  as  a  business  stand 
by  the  skill  and  enterprise  of  appellant  in  bringing  it  to  public 
notice  as  his  place  of  business;  but  it  is  also  true  that  he  availed 
himself  of  the  advantange  of  its  eligible  location  and  excellence  as 
a  business  place  to  increase  his  business.  And  in  our  opinion,  the 
evidence  clearly  shows  that  while  he  occupied  it  the  name  *'  Tower 
Palace ''  was  adopted  and  used  by  him  and  understood  and  recog- 
nized by  his  customers  as  a  peculiar  and  appropriate  designation 
and  description  of  the  house  and  not  of  the  business  he  carried  on 
there.  Such  being  the  case,  can  the  name  now,  without  the  con- 
sent and  to  the  injury  of  Mathews,  the  owner,  and  his  tenants,  be 
detached  from  the  building,  made  to  assume  a  secondary  and  wholly 
different  signification,  and  untruthfully  applied  either  to  the  house 
occupied  by  appellant  on  Jefferson  street  that  has  nothing  about  it 
suggestive  of  a  tower,  or  to  the  business  done  there  by  him? 

In  the  case  of  Hmoard  v.  Henriques,  3  Sandf.  725,  the  plaintiff 
was  proprietor  of  a  hotel  known  as  "Irving  House'*  or  ''Irving 
Hotel,"  and  the  defendants  having  opened  another  hotel  in  the 
same  city,  which  they  named  "Irving  Hotel,"  were  enjoined  from 
using  the  name.  In  that  case  the  court  said:  ''  We  think  that  the 
principle  of  the  rule  is  the  same  to  whatever  subject  it  may  be 
applied,  and  that  a  party  will  be  protected  in  the  use  of  a  name 
which  he  has  appropriated  and^y  his  skill  rendered  valuable, 
whether  the  same  is  upon  articles  of  personal  property  which  may 
be  manufactured  or  applied  to  a  hotel  where  he  has  built  up  a 
prosperous  business." 

Vol.  LVI  —  US 
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In  the  case  of  Booih  v.  Jarreit,  52  How.  Pr.  169,  the  plaintiff, 
Edwin  Booth,  established  a  theater  called  '^  Booth's  Theater,"  and 
afterward  assigned  the  lease  to  J.  B.  Booth,  under  whom  the  de» 
fendants  claimed.  It  was  held  the  plaintiff  was  not  entitled  to  an  in- 
junction restraining  the  defendants  from  continuing  the  name  Booth 
in  connection  with  the  theater.  The  ground  upon  which  the  in- 
junction was  refused  was  that  the  plaintiff's  name  had  become  af- 
fixed to  the  establishment  and  did  not  imply  that  it  was  conducted 
by  him. 

The  protection  afforded  by  the  courts  in  such  cases  is  to  the  good- 
will of  a  trade  or  business  which  in  Story  on  Partnerships,  section 
99,  is  defined  to  be  ^'  the  advantage  or  benefit  which  is  acquired  by 
an  establishment  beyond  the  mere  value  of  capital  stock,  funds  or 
property  employed  therein,  in  consequence  of  the  general  public 
patronage  or  encouragement  which  it  receives  from  constant  and 
habitual  customers  on  account  of  its  local  position  or  con^mon  celeb- 
rity or  reputation  for  skill,  affluence  or  punctuality,  or  from  other 
accidental  circumstances  or  necessities,  or  even  from  ancient  par- 
tiality or  prejudices."  And  in  the  same  connection.  Lord  Eldon 
is  quoted  as  saying  that  ''a  good  will  of  this  sort  was  nothing  more 
than  the  probability  that  the  old  customers  would  resort  to  the  old 
place." 

In  each  of  the  two  cases  cited  the  name  of  the  original  proprietor 
was  given  to  the  place  and  was  connected  with  the  business  carried 
on  there  for  which  the  building  was  erected  and  to  which  it  was 
adapted.  And  while  it  is  not  in  terms  stated  in  the  first-mentioned 
case,  as  it  is  in  the  second,  that  the  name  had  become  affixed  to  the 
establishment,  it  is  obvious  that  it  is  true  in  the  one  as  in  the  other, 
and  constituted  in  both  the  reason  for  the  conclusion  arrived  at. 

If  the  distinctive  name  of  a  hotel  or  theater  may  be  the  subject 
of  appropriation  as  was  correctly  determined  in  the  two  cases  re- 
ferred to,  we  do  not  perceive  a  satisfactory  reason  why,  upon  the 
same  principle,  the  name  of  a  house  constructed  for  the  purpose  of, 
adapted  to  and  valuable  as,  a  merchant's  business  house  may  not 
as  well  be  appropriated  and  used  by  the  owner  or  his  lessees  in  con- 
nection with  the  business  carried  on  there.  But  it  is  not  necessary 
to  decide  that  question,  as  the  ittue  here  involved  is  as  to  the  ex- 
clusive right  of  appellant  to  the  name  in  contest. 

In  the  case  of  Pepper  v.  Labrot,  decided  by  Justice  Matthews,  of 
the  Supreme  Court  of  the  United  States,  which  may  be  found  re- 
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ported  in  8  Fed.  Rep.  29,  and  also  in  3  Ky.  Law  Reporter,  126,  a 
question  similar  to  the  one  here  presented  was  elaborately  con- 
sidered. 

<  Pepper,  the  complainant,  had  at  one  time  been  the  owner 
by  inheritance,  of  a  tract  of  land  whereon  his  father  for  many 
years  before  his  death  had  carried  on  a  distillery  known  as  the 
Oscar  Pepper  Distillery,  at  which  a  superior  quality  of  whisky, 
celebrated  as  "  Old  Crow  "  whisky  was  manufactured.  When  the 
complainant,  after  the  death  of  his  father,  got  possession,  he 
erected  a  new  distillery,  on  a  different  part  of  the  tract  of  land  at 
which  he  manufactured  whisky,  branding  on  the  heads  of  the  bar- 
rels containing  it  the  words  '^  Old  Oscar  Pepper  Distillery  Hand- 
made Sour  Mash,  James  E.  Pepper,  Proprietor,  Woodford  county, 
Kentucky/* 

Subsequently  he  became  bankrupt  and  the  land  and  distillery 
were  sold  and  eventually  became  the  property  of  the  defendants, 
Labrot  &  Graham,  who  manufactured  whisky  there,  putting  upon 
the  heads  of  their  barrels  the  same  words,  except  that  their  firm 
name  was  substituted  for  that  of  the  complainant 

The  object  of  the  action  was  to  enjoin  the  defendants  from 
appropriating  the  words  **  Old  Oscar  Pepper/'  which  the  com- 
plainant claimed  to  have  originated  and  adopted  as  his  trade-mark 
to  designate  whisky  made  by  him  without  reference  to  the  place 
of  manufacture. 

It  was  held  as  a  fair  inference  from  the  numerous  authorities 
referred  to  in  the  opinion  of  Justice  Matthews,  that  when  a  trade- 
mark consists  merely  in  the  name  of  the  establishment  itself  where 
the  manufacture  is  carried  on  and  becomes  attached  to  the  manu- 
factured article  only  as  the  product  of  that  particular  establish- 
ment, a  sale  of  the  establishment  will  carry  with  it  to  the  pur- 
chaser the  exclusive  right  to  use  the  name  it  had  previously 
acquired,  in  connection  with  his  own  manufacture  at  the  same 
place  of  a  similar  article,  by  operation  of  law.  And  applying  that 
rule,  he  held  that  the  words  "Old  Oscar  Pepper  Distillery'*  never 
lost  their  primary  signification,  and  never  acquired  a  secondary 
meaning,  and  as  applied  to  the  whisky  made  by  the  complainant, 
** the  words  'Old  Oscar  Pepper'  never  came  to  mean  more  than 
whisky  made  at  that  particular  distillery.  They  did  not  become  a 
denomination  of  whisky,  as  the  manufacture  of  the  complainant  or 
of  any  person,  but  characterized  it  only  as  entitled  to  public  favor. 
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by  retsott  of  the  rqwitafcion  of  the  particular  distiUbry  at  whMi  it 
purported  to  haye  been  made/' 

It  was  accordingly  decided  not  only  that  the  complaiDattt  hai 
no  right  to  tine  ezclonre  use  at  the  words,  claimed  by  hiaa  m  his 
trade-mark,  bnt  that  he  had  no  ri^t  to  use  them  at  all  in  con- 
nection with  whisky  mannfactared  at  a  dSflerent  place,  beoaoM  te 
do  so  would  deceiTe  the  pnUie  by  a  false  reivesentation  in  reqiasl 
to  the  place  of  manaf  aetnre. 

We  ha?6  been  referred  by  ooansel  to  the  case  of  Woodward  r. 
Latar,  21  GaL  448>  in  support  of  appellant. 

In  that  ease  Woodward,  beings  the  lessee  of  a  lot  of  land,  erected 
a  bnildiiig  upon  it,  used  by  him  as  a  hotel,  to  which  he  gare  the 
fanciful  and  arbitrary  name  of  ''  What  Cheer  House."  Before  the 
expiration  of  his  lease  he  purchased  an  adjoining  lot,  upon  which 
he  erected  a  larger  building,  and  for  a  time  occupied  both  buQd- 
ings  as  one  establishment  under  the  name  of  ^  What  Cheer  House,'' 
the  sign  being  remoTed  from  the  first  and  placed  upon  the  second 
building.  He  afterward  surrendered  the  leased  premises,  bnt  con- 
tinued to  carry  on  the  business  of  the  *'  What  Cheer  House  "  in  the 
buQding  erected  by  him  on  his  own  lot. 

Afterward  the  defendants  purchased  the  first-mentioned  lot  and 
building,  and  opened  a  hotel  under  the  name  of  ''  Original  What 
Cheer  House." 

It  was  held  in  that  case  that  the  name  established  for  a  hotel  is 
a  trade-mark,  in  which  the  proprietor  has  a  valuable  interest 
That  a  person  may  have  a  right,  interest  or  property  in  a  particn- 
lar  name,  which  he  has  giyen  to  a  particular  house,  and  for  which 
house,  under  the  name  giyen  to  it,  a  reputation  and  good- will  may 
haye  been  acquired.  But  a  tenant,  by  giving  a  particular  name  to 
a  building  which  he  applies  to  some  particular  use,  as  a  sign  of  the 
business  done  at  that  place,  does  not  thereby  make  the  name  a  fix- 
ture to  the  building  and  transfer  it  irrevocably  to  the  landlord. 

We  do  not  assent  to  the  proposition  that  a  tenant  has  the  right 
to  apply  a  name  to  a  building  without  the  consent  of  the  owner, 
nor  that  a  name  which  is  intended  to  be  and  is  descriptive  of  the 
place,  as  distinguished  from  the  name  adopted  as  a  trade-mark 
and  applied  to  the  particular  business  carried  on  there,  can  at  the 
pleasure  of  the  tenant  be  made  to  change  its  original  signification 
and  applied  to  another  and  distinct  place. 

Bnt  conceding  the  correctness  of  the  conclusion  of  the  court  in 
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that  case,  it  does  not  Bostain  the  claim  of  appellant.  There  the 
name  of  the  hotel  was  not  applieable  to  or  descriptive  of  a  particu- 
lar building,  but  was  arbitrary,  and  applied  to  the  business  carried 
on  first  in  the  building  upon  the  leased  premises  and  afterward  in 
both  of  the  buildings.  Here  the  name  '*  Tower  Palace  *'  was 
intended  to  describe  and  designate  the  place,  and  not  the  particu- 
lar business,  nor  the  person  canrying  it  on.  It  never  was  used  as  a 
trade-mark  by  i^^Uant,  but  simply  to  indicate  the  particular 
place  on  Market  street  where  he  did  business,  and  consequently  he 
never  acquired  the  exclusiye  right  to  use  the  name,  except  as 
applicable  to  and  while  he  occupied  that  building. 
The  judgment  must  be  affirmed. 

JudgmmU  afbrmti. 


SULLHTAK  T.  KUTKBirBA.LL 
(at  Ky.  4SB.) 


0per^iib9r, 

The  mailing  of  a  letter  does  not  Taise  the  piesomption  that  it  was  reoeived, 
bat  is  a  ciicamstanoe  to  be  considered.* 

A,  went  to  a  telephone  office,  at  Morgaatown,  to  ornnmnnkate  with  B.,  at 
Bowling  Qreen,  directing  the  operator  to  convene  for  hint*  snd  to  oall  B.  to 
the  Bowling  Green  oifioe.  The  operator  at  Bowling  Green  answered  that  he 
woold  send  for  B.  Soon  after  the  Moi)gantown  operator  told  A.  that  B.  was 
at  the  Bowling  Green  office.  The  Morgantown  operator  and  B.  at  Bowling 
Green  then  held  a  conversation.  The  Morgantown  operator  not  remembering 
it,  hM,  that  A.  might  prove  by  himself  and  others  what  the  opeiator 
leported  as  said  by  B.    {89e  note,  p,  906.) 

Halsett  dt  MUchM  and  E,  W.  Hines,  for  appellant. 

Nat.  A.  Porter,  for  appellee. 

• 

Holt,  J.  By  the  terms  of  a  verbal  contract  for  the  sale  of  per- 
sonal property,  the  appellants,  Sullivan  ft  Oo.,  were  to  estimate 
and  receive  it  within  ten  days  after  notice  from  the  appellee,  Euy- 
kendall,  that  it  was  ready. 

On  January  26,  1880,  he  wrote  them  a  letter,  which  by  due 
course  of  mail  should  have  been  received  by  them  within  the  next 

'See  Austin  v.  ffoUand  (69  N.  Y.  571).  26  Am.  Rep.  246. 
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two  days,  bat  which  in  point  of  fact  as  the  testimony  shows,  was 
not  received  until  February  17, 1880,  notifying  them  that  the  prop- 
erty would  be  ready  for  them  on  February  9,  1880. 

About  the  11th  or  12th  of  February,  1880,  Green  riyer  began  ris- 
ing, and  by  the  14th  of  the  same  month  had  overflowed  its  banks, 
and  the  property  being  along  them  was  in  the  main  destroyed. 

The  letter  aboye  named  was  properly  enveloped,  stamped  and  de- 
posited in  the  post-oflSce,  and  addressed  to  the  appellants  at  theijr 
usual  post-office. 

The  lower  court,  in  substance,  instructed  the  jury  that  if  thej 
belieyed  from  the  evidence  that  said  letter  was  written,  addressed 
to  the  appellants  at  their  proper  post-office,  duly  stamped  and 
placed  in  the  office,  then  the  presumption  was  that  it  was  received 
in  due  course  of  mail,  and  that  this  presumption  must  prevail,  unless 
overthrown  by  satisfactory  evidence  that  it  was  not  so  received. 

This  instruction  wa^  doubtless  based  upon  tl^e  statement  to  be 
found  in  some  text-books  and  a  few  cases,  to  the  effect  that  when  a 
letter  is  sent  by  the  post,  it  is  to  bd  presumed,  from  the  known 
eourse  in  that  department  of  the  public  service,  that  it  reached  its 
destination  at  the  usual  time,  and  was  received  by  the  person  to 
whom  it  was  addressed,  if  living  there  and  usually  receiving  his 
letters  at  that  place. 

It  will  be  found  however  that  the  most  of  these  cases  go  no  furth^ 
than  to  hold  that  in  the  absence  of  all  other  evidence  upon  that 
point,  the  mailing  of  a  letter  properly  directed  raises  a  presump- 
tion that  it  was  received,  and  that  this  presumption  must  prevail 
unless  rebutted  by  other  testimony. 

In  the  leading  case  of  Huntly  v.  Whittier^  105  Mass.  391;  s.  c, 
7  Am.  Bep.  536,  the  learned  judge  (Gbat,  J.)  said  that  the  depos- 
iting of  a  letter  in  the  post-office,  addressed  to  a  merchant  at  his 
place  of  business,  isprwia  facie  evidence  that  he  received  it  in  the 
ordinary  course  of  mail;  but  that  the  jury  should  be  so  instructed 
only  in  the  absence  of  other  testimony  upon  the  point. 

The  ease  of  Russell  v.  Buckley ^A  R.  I.  525,  is  to  the  same  effect; 
^ while  authority  is  abundant  that  the  mailing  of  a  letter  creates  no 
presumption  whatever  that  it  was  duly  received 

In  United  States  v.  Babcock,  3  Dill.  571,  Judge  Dillon*  uses  this 
language:  "Upon  the  subject  of  the  admissibility  of  letters,  bv 
one  person  addressed  to  another  by  name,  at  his  known  post-office 
address,  prepaid  and  actually  deposited  in  the  post-office,  we  con 
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car,  both  of  ns,  in  the  conclusioD,  adopting  the  language  of  Chief 
Justice  BiQELOWy  in  Commonwealth  v.  Jeffries,  7  AUen^  563,  that 
this  is  evidence  tending  to  show  that  suc]i  letters  reached  their  des- 
tination, and  were  received  by  the  persons  to  whom  they  were  ad- 
dressed, rrhis  is  not  a  conclusive  presnmption,  and  it  does  not 
even  create  a  legal  presumption  that  such  letters  were  actually  re- 
ceived; it  is  evidence  tending,  if  credited  by  the  jury,  to  show  the 
receipt  of  such  letters.*  *'  ' 

In  the  case  of  negotiable  paper,  it  has  long  been  held  that  the 
depositing  of  a  letter  in  the  post-office  by  the  holder  to  the  in- 
dorsers  is  not  only  gpod  prima  facte  evidence,  but  sufficient  to 
establish  the  fact  that  notice  was  given.  But  this  rule  has-  been 
established  by  the  law  merchant  through  commercial  necessity. 

By  common  law,  this  presumption  did  not  exist  even  as  to  nego- 
tiable paper;  and  after  a  careful  examination  of  the  authorities,  we 
are  satisfied  that  it  ought  not  to  be  held  to  arise  in  ordinary  busi- 
ness transactions,  and  especially  between  men  whose  business  does 
not  require  them  to  watch  the  arrival  of  the  mails.  Freeman  v. 
Morey,  45  Me.  50;  8.  c,  71  Am.  Dec.  5^7;  NationM  Bank  v.  Mc- 
Manigle^  69  Pepn.  St  156;  Greenfield  Bank  v.  CV«//«,  4  Allen,  447. 

The  mailing  of  the  letter  in  this  instance  created  no  legal  pre- 
sumption, but  was  proper  testimony  to  be  considered  by  the  jury, 
together  with  the  other  evidence,  in  determining  when  it  was  re- 
ceived; and  they  should  not  have  been  instructed  that  a  presump- 
tion arose  from  it  which  must  prevail,  unless  overthrown  by  othek* 
satisfactory  evidence. 

The  instructions  in  other  respects  were  unobjectionable. 

The  appellants  relied  upon  an  alleged  new  contract  between  them 
and  the  appellee,  by  which  the  one  sued  upon  was  annulled;  but 
this  was  a  question  of  fact  as  to  which  the  testimony  was  conflict- 
ing: and  the  finding  of  the  jury  would  not  therefore  be  disturbed, 
if  this  were  the  only  question  presented  by  this  appeal. 

In  view  of  another  trial  of  the  case  it  is  proper  that  we  should 
pass  upon  what  seems  to  us  to  be  a  new  question  as  to  the  compe- 
tency of  certain  testimony;  at  least  we  have  been  unable  to  find  any 
direct  authority  upon  it. 

The  appellee,  upon  going;  to  the  place  on  February  9,  1880, 
where  the  property  was  to  be  received,  did  not  find  the  appellants 
or  any  one  representing  them. 

He  thereupon  went  to  a  telephone  pffice  at  Morgan  town,  Ken- 
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taclgr>  for  the  porpcNie  of  commmuoatizig  with  the  sppeDante  at 
Bowling  Green,  Kentucky;  and  not  being  aocastomed  to  the  use  of 
the  instrument  ha  got  the  operator  to  talk  for  him. 

He  first  directed  him  to  oall  for  the  appdlant,  SnlliTan,  and  he 
did  80»  the  Bowling  Green  operator  reporting  back  Hmt  he  would 
9ej|d  lor  him  to  come  to  the  office.  Presently  the  Morgantown 
operator  tdd  the  appellee  that  SulliTan  was  at  the  Bowling  Green 
oflSce  and  desired  to  know  what  was  wanted,  and  thereupon  a  con- 
reisatioii  took  places  SuUiran  using  the  instrument  himself  while 
the  Morgantown  operator  talked  for  the  appellee,  and  told  him  what 
SulliTaa  said  as  it  came  over  the  wire. 

The  latter  testifies  that  on  that  day  he  had  a  conversation  oyer 
the  telephone  with  some  one  at  Morgantown,  and  upon  the  same 
subject  to  which  the  appellee  says  the  conyersation  related;  but 
they  differ  widely  as  to  what  was  said.  The  Morgantown  operator, 
being  introduced  as  a  witness,  testifies  that  upon  the  day  named  he 
had  a  oonversation  upon  that  subject  with  some  one  at  Bowling 
Green,  whom  the  operator  there  told  him  was  Sulliyan;  but  that 
he  does  not  reeoUect  what  was  said.  Under  this  state  of  ease  the 
court  bdow  permitted  the  appellee  to  prove  by  himself  and  two 
other  parsons  who  were  present  at  the  time,  what  the  Morgantown 
operator  reported  to  appellee  while  the  conyersation  was  going  on 
oyer  the  wire,  as  being  said  by  SuUiyan. 

It  is  certain  that  the  latter  did  talk  oyer  the  wise,  because  he 
says  so.  The  appellee  did  not  pay  the  telephone  charge,  aad  it 
does  not  appear  who  did,  save  the  Bowling  Green  operator  reported 
to  the  Morgantown  one  that  SuUiyan  would  do  ao;  and  the  latter 
is  silent  upon  this  point. 

It  would,  beyond  question,  have  been  competent  to  proye  by  the 
Moiqg^antown  operator  what  SuUiyan  said  to  him;  but  whether  his 
report  to  the  appeUee  of  what  SuUivan  was  saying,  made  as  the  con- 
yersation  progressed,  is  competent  or  faUs  within  the  domain  of 
incompetent  hearsay  testimony,  is  a  question  of  importaiuse  in  view 
of  the  astonishing  growth  of  the  business  to  which  it  relates,  and 
one  not  free  from  difficulty. 

In  the  case  of  a  telegram  the  original  must  usnaUy  be  produced 
in  eyidence,  or  its  loss  shown,  before  its  contents  can  be  proyen  oi 
the  copy  delivered  by  the  operator  to  the  party  receiying  the  mas- 
sage used,  unless  it  be  where  the  copy  becomes  primary  testimony 
by  the  telegraph  company  being  the  agent  of  the  sender. 
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In  the  use  of  the  telephoae  however  the  parties  talk  with  each 
other  88  if  face  to  face;  imd  aave  where  a  mere  metaage  is  lent, 
there  is  no  written  eyidence  of  what  has  passed.  By  inventiye 
means  thej  are  brought  together  for  the  tranaactioii  of  ImsineBS. 

It  is  a  well  settled  rule  that  where  one,  through  an  interpreter, 
makes  statements  to  another,  tiie  interpreter's  statemMity  made  at 
the  time,  of  what  was  so  said,  is  competent  endenoe  against  the 
party. 

The  interpreter  need  not  be  eidled.to  prore  it,  bat  the  interpre- 
ter's statem^it,  made  at  the  time,  may  be  proren  by  third  persons 
who  were  present  and  heard  it.  Oam^rUn  t.  Pabiwr  Co.^  10  Allen, 
539;  Sdkearer  v.  HarUr,  36  Ind.  436;  1  Oreenl.  Bt.,  §  168;  1  PhiU. 
Et.  519,  marg. 

The  reason  of  this  role  is  that  the  interpreter  is  the  agent  of 
both  parties  and  acting  at  the  time  within  the  scope  of  his  aathor* 
ity,  and  we  hare  been  unable  to  draw  any  satisfactory  distinction 
between  this  cose  and  the  one  under  consideration. 

The  argument  is  at  least  plaasiUe,  if  not  correct,  that  the  testi- 
mony in  question  is  competent  as  a  part  of  the  res  ge^m,  aside  from 
the  question  of  agency. 

It  is  true  the  parties  cannot  see  each  other,  but  the  statements 
of  an  interpreter  between  blind  pecsons  could  be  proven  by  third 
parties  without  calling  the  interpreter  as  a  witness,  and  by  tele- 
phonic means  persons  lure  as  much  togetiier  for  all  purposes  of  con- 
versation, and  actors  in  what  may  be  occurring,  as  if  they  were 
immediately  present  with  each  other. 

We  must  not  be  understood  however  as  holding  the  testimony 
competent  upon  the  above  ground,  because  there  is  another  reason 
for  so  ruling,  which  is  conclusive  to  our  minds. 

Subject  to  various  qualifications,  the  old  rule,  that  a  party  must 
produce  the  best  evidence  within  his  power  to  prove  a  fact,  should 
govern.  But  as  business  expands  by  the  aid  of  new  inventions, 
wider  scope  must  be  given  to  the  rules  of  evidence.  There  is  no 
need  however  of  any  departure  or  innovation  in  this  case,  because 
it  is  a  well  settled  rule  of  evidence  that  the  statements  of  an  agent, 
when  acting  within  the  scope  of  his  agency,  are  competent  against 
his  principal. 

When  one  is  using  the  telephone,  if  he  knows  that  he  is  talking 
to  the  operator,  he  idso  knows  that  he  is  making  him  his  agent  to 
repeat  what  he  is  saying  to  another  party;  and  in  such  a  case,  cer« 
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tainly  the  statements  of  the  operator  are  competent,  being  the 
declarations  of  the  agenty  made  daring  the  progress  of  the  trans- 
action. 

If  he  is  ignorant  whether  he  is  talking  to  the  person  with  whom 
he  wishes  to  commnnicate  or  with  the  operator,  or  eyen  any  third 
party,  yet  he  does  it  with  the  expectation  aad  intention  on  his  part 
thajb  in  case,  he  is  not  talking  with  the  one  for  whom  the  informa- 
tion is  intended,  that  it  will  be  communicated  to  that  person;  and, 
he  thereby  makes  the  person  receiving  it  his  agent  to  commnnicate 
what  he  may  hare  said.  This  should  certainly  be  the  rule  as  to  an 
operator,  because  the  person  using  a  telephone  knows  that  there  is 
one  at  each  station  whose  biisiness, it  is  to  so  act;  and  we  think 
that  the  necessities  of  a  growing  business  require  this  rule,  and 
that  it  is  sanctioned  by  the  known  rules  of  evidence. 

Judgment  reversed. 

• 

NOTB  BT  THB  Rbfortsr. —  Prtob,  J.<  disMnting,  observed:  "  It  is  diffl- 
cqU  to  nndeistaad  upon  what  principle  this  testimony  is  to  be  admitted.  It 
cannot  be  said  that  the  operator  at  Moigantown  was  the  agent  of  SaUivmn,  the 
appellant,  at  Bowling  Green,  and  for  that  reason  his  admissions  are  binding 
on  the  principal. .  Nor  can  it  be  said  that  he  was  the  agent  of  SuUiyan  for  the 
purpose  of  ascertaining  what  the  contract  was,  but  on  the  contrary  he  was  tke 
agent  of  the  appellee.  The  latter  wanted  this  agent  to  inquire  of  Sulliyan, 
who  doubtless  did  not  even  know  him,  why  he  had  failed  to  take  the  hop 
poles  on  a  named  day,  and  the  information  was  given  him  by  Sullivan,  as  the 
latter  admits;  but  this  admission  appellee  says  is  untrue,  because  the  agent  of 
the  appellee  told  other  parties,  not  in  the  presence  of  Sullivan,  *  that  the  rea- 
son you  failed  to  come  was  that  your  man  was  sick.'  The  sgent  don*t  recol- 
lect what  the  message  was,  but  those  present  recollect  what  the  agent  said  it 
was. 

"A  telephone  agent  who  makes  an  inquiry  through  the  telephone  for  the 
benefit  of  and  at  the  instance  of  another,  is  not  made  the  agent  of  the  party 
responding.  The  relation  of  prindpal  and  agent  cannot  arise  further  than  to 
admit  the  testimony  of  the  operator  as  to  what  the  conversation  was.  He  will 
not  be  allowed  to  close  his  mouth,  and  othere  permitted  to  testify  as  to  his 
statements  of  what  passed  between  him  and  the  party  sought  to  be  made 
liable. 

**  The  human  voice,  by  means  of  this  remarkable  discovery,  may  be  heard  at 
almost  any  distance.  It  requires  neither  science  nor  skill  to  use  it  as  a  means 
of  conversation,  and  the  result  is  that  almost  any  one  in  the  office  may  be 
called  on  to  use  it  for  others,  and  to  establish  the  rule  that  the  declarations  of 
the  one  receiving  the  message  as  to  the  substance  of  the  response  made  is  com- 
petent testimony,*  is  subversive  not  only  of  a  well  recognised  rule  of  evidence, 
but  dangerous  in  its  application. 
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*'  The  operator  is  not  an  interpreter  in  a  legal  sense.  Where  persons  of  dif- 
ferent nationalities  are  unable  to  understand  each  other,  they  call  on  an  inter- 
preter, and  he  speaks  for  them  in  their  presence;  those  present  hear  his  state- 
ments. This  is  original  testimony;  as  much  so  as  if  the  same  witnesses  were- 
present  and  heard  the  parties  themselves  conversing  with  each  other.  There 
is  no  analogy  between  the  case  of  an  interpreter  and  that  of  a  telephone  opera- 
tor. Here  the  parties  conversing  are  miles  apart.  The  one  is  called  to  re- 
spond to  the  other.  When  Sullivan  responds,  he  is  responding  to  Elirkendorf , 
although  through  the  agency  of  another.  That  operator  can  swear  to  what 
the  statements  were,  but  his  declarations  are  no  more  competent  than  if  Kirk^ 
endorf  himself  had  talked  to  Sullivan,  and  reported  to  others  what  Sullivan 
said.  If  the  operator's  statements  are  competent,  so  could  Eirkendorf's  have^ 
been  if  he  had  made  the  inquiry  and  heard  the  response.  That  one  may  con- 
stitute another  his  agent  by  telephone  is  not  questioned,  but  that  one  who  re- 
sponds to  an  inquiry  makes  the  party  to  whom  he  responds  such  an  agent  as 
that  the  latter^s  declarations  are  competent  against  him,  I  deny. 

"To  illustrate  the  position  assumed  in  this  case,  and  leaving  the  telephone 
for  a  brief  moment,  the  appellee  sends  the  operator  at  Morgantown  to  Bowling^ 
Green  to  know  of  Sullivan  why  he  failed  to  take  the  timbers.  He  makes  th& 
inquiry  of  Sullivan  and  reports  to  those  present  in  the  room  at  the  time,  that 
Sullivan  told  him  it  was  because  '  Allen  was  sick.'  This  Sullivan  denies.  Is 
it  then  competent  for  Kirkendorf  to  prove  by  those  present  (the  operator  not 
recollecting)  what  report  the  operator  made  to  them?  If  Sullivan  heard  whati 
the  operator  said  to  the  by-standers  it  would  be  competent,  or  if  it  could  be 
inferred  that  he  heard  what  was  said  it  might  be  competent,  but  when  yoir 
concede  that  he  did  not  hear,  as  must  have  been  the  case  when  he  was  tele-: 
phoned,  it  would  be  clearly  Incompetent.  The  operator  would  be  as  much  the 
agent  of  Sullivan  in  the  one  case  as  in  the  other,  but  really  not  the  agent  in 
either  instance. 

**  Two  merchants  on  one  side  of  Main  street  propose  to  buy  100  barrels  of 
pork  from  a  merchant  on  the  opposite  side.  The  one  directs  his  clerk  to  tele- 
phone the  merchant  on  the  opposite  side  of  the  street ,  that  he  will  give  him 
$10  per  barrel  for  the  100  barrels.  The  clerk  telephones  and  reports  the  re- 
sponse to  his  principal  and  those  present  that  the  proposition  is  accepted.  The 
other  merchant,  who  has  no  telephone,  directs  his  clerk  to  step  to  the  door 
and  call  to  the  merchant  on  the  opposite  side,  making  the  same  proposition. 
He  does  so  and  reports  an  acceptance  of  the  proposition.  The  merchant  re- 
fused to  deliver  the  pork  in  either  instance,  because  he  says  he  agreed  to  take 
$12  per  barrel  and  this  was  his  response,  and  he  proves  this  to  have  been  the 
response  made,  by  himself  and  those  present.  The  two  clerks  fail  to  recollect 
what  the  response  was,  but  it  is  offered  in  each  instance  to  prove  the  report 
made  by  the  two  clerks  to  their  principal,  and  in  this  manner  contradict  the 
statement  of  those  who  heard  the  response  made. 

'*  Can  such  testimony  be  competent?  It  is  certainly  incompetent  in  the  one 
case  and  not  competent  in  the  other,  unless  the  necessitiea  of  trade  connected 
with  this  new  discovery  require  a  departure  from  a  well' recognized  rule  of 
evidence.     It  is  at  last  a  question  solely  as  to  what  the  conversation  was. 
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Those  who  heaxd  it  are  oompeteDt  witnesieB,  but  their  rtetementB  to  othen  as 
to  what  they  heaxd  axe  inadmiaaible. 

"  Suppose  8allivan,  instead  of  talking  hinaelf,  had  eoB versed  thioogh  the 
operator  at  Bowling  Green,  then  the  statements  of  the  operator  at  Moigan- 
town,  according  to  the  principal  optnion,  could  be  competent  to  coaCndict  die 
oath  of  the  operator  at  Bowling  Green  as  to  the  messige  sent  by  him.  That 
this  could  be  done  if  the  operator  at  Itegantown  was  called  as  a  witness  is 
not  doubted,  bat  his  statements  to  otfaem  as  to  the  conversation  should  have 
been  ezdnded.  Nor  can  aoch  testimony^  be  admitted  npon  the  gionnd  that  it 
was  the  best  testimony  the  a|ypeUee,  under  the  circumstances,  could  produce. 
Such  a  rule  would  open  the  door  f^r  all  hearsay  testimony.  Such  agents  could 
easily  be  found  willing  to  report  a  eonvemtion  to  others  that  they  would  not 
swear  to  themselves. 

"It  is  maintained  however  that  this  operator  was  an  agent,  and  acting 
within  the  scope  of  his  authority,  and  therefore  his  statements  toe  adoMSsible. 
What  was  the  scope  of  his  antiiority  t  Are  the  statements  of  an  agent  for  a 
special  purpose  admissible  to  prove  the  extent  of  his  authority  f  If  ao«  it  Is  a 
novel  doctrine.  The  acts  of  an  agent  may  be  permitted  so  as  to  ]»e8ume  gen- 
eral authority,  but  where  the  power  ifi  special  and  he  departs  fzom  it,  his 
transaction  is  void.  So  if  A.  authorines  B.  to  tell  C.  that  he  will  take  his  poles 
on  a  fixed  day,  and  B.  tells  him  that  A.  will  take  them  ten  days  prior  to  that 
time,  there  being  no  otiier  agency^  he  has  no  power  to  bind  A.,  and  certainly 
his  statements  are  not  competent  to  show  the  extent  ot  the  special  j^en^. 

"  The  testimony  is  purely  hearsay,  and  all  the  reasons  induced  by  consid- 
eration of  both  public  and  private  interests  for  excluding  that  character  of 
testimony  apply  with  great  force  to  this  case. 

'*  While  I  concur  in  the  reversal  of  the  judgment,  I  must  dissent  from  a» 
much  of  the  opinion  as  authorises  the  adniission  of  this  teatimopij.'* 


LiKEFIELD  y.  LlKEVIBLD. 
aSB  Kj.  880.) 

Wm — canHrueUim  -^  eondiHon  precedsni. 

A  testator  made  this  will:  "  If  any  accident  should  happen  to  me  that  J  die 
from  home,  my  wife,  J.  A.  L.,  shall  have  evexy  thing  I  possess,"  etc  He 
died  at  home.    HM,  that  the  wife  was  entitled  to  take  under  it. 

AOTION  for  construction  of  a  will.    The  opinion  states  the 
case. 

WooUy  <6  Buekner  and  0.  A.  Wehle^  for  appellants. 

Elliott  cf  Hemingray,  for  appellee. 
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HoLT>  J.    A  paper  wholly  written  by  William  A.  Likefield^  and 

worded  ae  followB,  ia  in  question  as  bis  last  will  by  this  appeal, 

after  having  been  probated  as  sach  by  the  Jefferson  Ooonty  Court, 

and  its  judgment  sQStatned  by  the  Jefferson  Oonrt  of  Common 

Plea«: 

'^  LouiSYiLLB,  Jamtury  14, 1859. 

**  If  any  aeddent  should  happen  to  me  that  I  die  from  home, 
my  wife,  Julia  Ann  Likefield,  shall  haye  every  thing  I  possess,  the 
house  and  lots  and  the  mmiey  that  is  due  to  me,  and  for  her  to 
hold  it  as  Yx&r  own. 

Wm.  a.  Likbfixlix'' 

He  died  at  home  on  March  28, 1881,  leaving  the  appellee  as  his 
widow,  but  no  children,  they  having  previously  died.  The  testi- 
mony shows  that  the  decedent,  about  the  date  of  the  above  writing, 
occasionally  made  steam-boat  trips  upon  the  Ohio  river  as  a  watch- 
man; that  he  and  the  appellee  lived  happily  together  as  husband 
and  wife  for  over  thirty  years;  that  he  kept  the  paper  in  contest  in 
a  small  tin  box;  that  in  the  latter  part  of  the  year  before  his  death, 
jand  in  the  presence  of  his  wife,  he  examined  his  papers,  including 
it,  and  after  reading  it  over  replaced  it  in  the  box  and  directed  her 
to  take  care  of  it 

His  brother  and  sisters,  and  the  children  of  a  deceased  brother, 
now  contend  that  it  was  a  contingent  will,  and  never  became 
effective,  as  he  died  at  home ;  that  the  words  ''  if  any  accident 
should  happen  to  me  that  I  die  from  home  ^'  constitute  a  condition, 
while  upon  the  other  hand  the  widow  urges  that  they  were  only 
used  to  give  a  reason  for  making  the  will. 

A  few  general  observations  may  aid  in  the  solution  of  the  ques- 
tion. The  rule  is  that  courts  will  not  incline  to  regard  a  will  as 
conditional,  if  it  can  be  reasonably  held  that  the  maker  was  simply 
expressing  his  inducement  to  make  it,  however  inaccurate  the  lan- 
guage may  be  for  that  purpose,  if  strictly  construed;  and  unless 
the  words  clearly  show  that  it  was  intended  to  be  temporary  or 
contingent,  it  will  be  upheld.  In  this  instance  if  the  testator,  by 
the  words  he  used,  referred  to  the  possibility  of  his  accidentally 
dying  from  home  as  a  reason  for  making  the  will,  then  it  must  be 
maintained;  but  if  he  intended  by  them  to  show  that  he  was  then 
making  only  a  temporary  or  conditional  disposition  of  his  property, 
it  must  fail,  because  the  event  named  never  happened. 
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An  unexpressed  intention,  however  strongly  we  may. suppose  it 
to 'have  existed,  cannot  be  enforced;  but  upon  the  other  hand,  a 
will  cannot  be  allowed  to  fail  upon  slight  indication  that  the  tes- 
tator intended  it  to  be  conditional.  The  end  howeyer  to  be  assidu- 
ously sought  is  the  intention  of  the  testator,  and  all  rules  must 
be  subordinated  to  it 

A  brief  review  of  adjudged  cases  may  also  serve  to  bring  us  to  a 
proper  conclusion,  although  each  case,  involving  the  construction 
of  an  instrument,  must  necessarily  depend  upon  the  particular  lan- 
guage used;  and  we  have  been  unable  to  find  any  case  exactly  simi- 
lar to  this  one. 

In  Parsons  v.  Lanoey  1  Ves.  Sr.  190,  the  words  "  If  I  die  before 
my  return  from  my  journey  to  Ireland,"  etc.,  were  held  to  con- 
stitute a  contingent  will,  and  an  inoperative  one,  because  the 
maker  returned  home. 

<<  In  case  I  die  before  I  join  my  beloved  wife,"  etc.,  shared  a  like 
fate.    Sinclair  v.  Hone,  6  Ves.  Jr.  607. 

In  Todd:'s  Will,  2  W.  &  S.  145,  the  testator  had  in  view  a  certain 
journey;  and  the  language  used  was,  "  My  wish,  desire  and  inten- 
tion now  is,  that  if  I  should  not  return,"  etc.;  and  the  will  was  held 
to  be  conditional. 

Also  in  Massie  v.  Oriffln,  2  Mete.  (Ky.)  364,  where  the  will  was 
made  while  the  testator  was  on  a  visit  in  Missouri,  and  he  willed 
the  notes  and  accounts  he  held  on  his  brothers  to  them  in  case  he 
never  returned.  Also  In  the  Ooods  of  Robinson^  L.  R,  2  P.  &  D. 
171,  where  the  words  were:  ''  In  case  any  thing  should  happen  to 
me  during  the  remainder  of  the  voyage  from  hence  to  Sicily  and 
back  to  London,  that  I  give  and  bequeath,"  etc. 

In  Maxwell  v.  Jtaxwell,  3  Mete.  (Ky.)  101,  the  words  were:  "If 
I  never  get  back  home,  I  leave  you  every  thing  I  have  in  the 
world."  In  this  case  the  testator  was  away  from  home  when  the 
will  was  made;  he  had  just  escaped  from  a  steam-boat  disaster;  the 
navigation  was  peculiarly  dangerous  at  the  time,  and  the  necessary 
continuation  of  his  journey  homeward  continued  the  danger;  and 
it  was  plain  from  the  entire  instrument  (a  letter)  that  it  was 
intended  to  be  operative  only  during  his  absence  upon  that 
occasion. 

Dougherty  v.  Dougherty,  4  Mete.  (Ky.)  26,  the  language  was:  "As 
I  intend  starting  in  a  few  days  to  the  State  ot  Missouri,  and  should 
any  thing  happen  that  I  should  not  return  alive,  my  wish  is,"  etc. 
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It  will  be  noticed  in  all  the  above  cases,  and  in  others  not  now 
at  hand,  wliere  the  will  has  been  held  to  be  conditional,  that  a 
specific  contingency  is  named,  and  is  either  confined  to  a  time  cer- 
tain or  a*particular  event. 

In  this  respect  they  are  clearly  distinguishable  from  the  case 
now  presented.  The  will  in  this  instance  fixes  no  limit  or  time,  as 
during  a  particular  journey,  or  for  a  particular  length  of  time.  No 
specific  time  or  particular  event  is  named.  It  refers  to  no  particular 
expected  calamity,  and  the  words  are  general  in  their  character;  and 
this  fact  leads  to  the  conclusion  that  the  testator,  who  was  evidently 
not  an  educated  man  or  an  adept  in  writing  such  instruments,  did 
not  intend  the  disposition  of  his  estate  to  depend  upon  whether  he' 
died  at  or  away  from  his  home.  It  would  have  been  an  absurd 
condition;  and  while  it  is  true  that  he  had  a  right  if  he  chose  to 
impose  it,  yet  whether  it  is  reasonable  in  its  character  can  prop- 
erly be  considered  when  it  is  a  question  whether  the  words  were 
used  as  a  mere  reason  for  executing  the  paper,  or  as  a  condition 
upon  which  it  was  to  become  operative. 

It  is  quite  natural  for  a  peraon  to  give  some  reason  for  making  a 
will^  and  as  has  been  well  said,  a  ^'  close  and  literal  interpretation 
may  very  easily  carry  us  wide  of  the  intention." 

Swin'bume  says:  *^  Albeit  the  testator  make  his  testament  by 
reason  of  some  great  journey,  yet  it  is  not  revoked  by  the  return  of 
the  testator.'' 

Where  the  words  **  lest  I  should  die  before  the  next  sun,  I  make," 
etc.,  were  used  in  a  will  written  eighteen  years  before  the  testator's 
death,  it  was  upheld.     Burton  v.  CoUingwood,  4  Uagg.  176. 

So  **  in  case  I  should  die  on  my  travels,"  etc.,  although  the  tes- 
tator returned  home,  it  being  shown  that  he  recognized  the  paper 
as  his  will  shortly  before  his  death.    Strauss  v.  Schmidt^  3  Phil.  209. 

In  re  Tylden^  18  Jur.  136,  the  language  of  the  will  was:  '^  If  it 
please  Almiglity  God  to  call  me  suddenly  from  this  mortal  life,  and 
during  my  absence  from  home,  I  leave,"  etc.,  and  it  was  sustained, 
although  the  testator  died  at  home. 

So  In  re  Dohsony  L.  R.,  1  P.  &  D.  78,  where  the  words  were: 
'•'  In  case  of  any  fatal  accident  happening  to  me,  being  about  to 
travel  by  raifway,  I  hereby  leave,"  etc. 

Also  in  Thorne^s  case,  4  Sw.  &  Tr.  36,  the  language  being:  **  I 
ref|in*3t  that  in  the  event  of  my  death,  while  serving  in  this  horrid 
cliiiiatL*.  or  any  accident  happening  to  me,  1  bequeath,"  etc. 
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In  the  case  of  BradforcT^  Adm'r  v.  Bradford,  etc.,  Ky.  L.B.ft  J. 
947,  the  language  of  the  will  was  of  a  more  conditional  character  than 
in  this  instance,  to-wit:  **  Being  in  the  full  possession  of  all  my 
mental  facalties,  but  in  feeble  health,  and  about  to  start  upon  a 
long  journey,  and  subject  to  the  common  casualties  of  others,  I 
deem  it  prudent  to  provide  for  the  disposition  of  my  property  in 
case  I  should  not  return,"  and  it  was  held  that  it  was  not  contin- 
gent, and  although  the  testator  returned  home  and  lired  for  soYeral 
years  thereafter,  yet  it  was  sustained. 

It  is  shown  in  this  case  that  the  testator  carefully  preserred  the 
paper  in  contest;  that  he  examined  it  the  year  prior  to  his  death; 
and  while  these  facts  cannot  constitute  a  statutory  repmblication 
of  it,  yet  they  illustrate  the  intention  of  the  maker  of  the  instru- 
ment, as  they  tend  to  show  that  he  believed  he  had  disposed  of  his 
property  by  it,  and  while  the  word  ''  if  "  iff  an  apt  one  to  express  a 
condition,  yet  the  language  used  is  so  general  in  its  character  that 
it  shows  the  testator  intended  it  as  words  of  inducement  to  the 
making  of  the  will  only,  and  not  that  the  disposition  of  his  prop- 
erty should  depend  merely  upon  the  {dace  of  his  death. 

Judgment  afirmed. 


Bkkgb  v.  Hiatt's  Admikisiratob. 

(8SKj.  anj 
Oontrcutfor  benefit  of  third — enforeement  by  third  —  ttaiute  offlwidt. 

An  oral  contract  between  the  father  of  an  illegitimate  child  and  its  mother, 
that  if  the  mother  would  surrender  to  him  the  custody  of  the  child  during 
its  minority,  he  would  maintain  and  educate  the  child,  and  in  addition, 
would  give  him  $1,000  and  a  certain  tract  of  land,  can  be  enforced  by  the 
child  after  his  father's  death,  as  to  the  money  and  support,  and  he  may  re- 
cover the  value  of  the  land. 

ACTION  on  contract.     The  opinion  states  the  case.    The  de- 
fendant had  judgment  below. 

if.  C.  Saufley  and  Hill  £  Alcorn,  for  appellant. 

Wm.  McKee  Duncan  and  Burdett  £  WaUon,  for  appellee. 

Prtob,  J.     The  infant  appellant,  Joseph  Benge,  instituted  this 
action  by  his  next  friend  and  guardian,  against  Samuel  Hiatt's  ad* 
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ministrator,  in  the  Garrard  Circuit  Goart,  asking  a  jndgment  for 
the  sam  of  $6,700  against  the  estate  of  the  intestate,  by  reason  of  a 
contract  alleged  to  have  been  made  by  the  mother  of  the  infant  with 
the  intestate  for  the  infant's  benefit.  The  case  went  off  on  demur- 
rer, and  the  only  question  presented  is  as  to  the  sufSciency  of  the 
petition. 

It  is  alleged  that  the  mother  being  an  unmarried  woman,  and  the 
infant  the  natural  son  of  the  intestate,  the  latter  being  desirous  of 
haying  the  custody  of  his  child,  that  he  might  raise  and  educate  him 
according  to  his  own  wishes,  and  the  child  being  at  the  time  about 
three  years  of  age  and  living  with  and  in  the  mother's  custody, 
**  the  said  decedent  came  to  plaintiff  *8  mother  and  proposed  to,  and 
contracted  and  agreed  with  her  as  the  mother  and  legal  custodian 
of  the  child,  that  if  she  would  surrender  the  plaintiff  to  him  (the 
intestate)  and  permit  him  to  have  the  raising,  care  and  custody  of 
plaintiff,  during  the  period  of  plaintiff's  minority,  in  consideration 
thereof  the  decedent  would  take*plaintiff,  clothe,  protect,  maintain 
and  educate  him  according  to  decedent's  pecuniary  ability,  and  in 
addition  thereto,  would  give  him  tl,000  in  money  and  the  tract  of 
land  on  which  the  intestate  then  lived,  of  the  value  of  12,700. 

**  That  the  contract  was  entered  into  in  behalf  of  the  plaintiff  by 
the  mother,  and  in  pursuance  thereof,  she  surrendered  her  legal 
right  to  his  custody  unto  decedent,  who  immediately  took  him  into 
his  custody  and  control,  carrying  him  to  the  home  of  the  intestate, 
in  discharge  of  his  contract.  The  plaintiff  was  then  about  three 
years  of  age,  and  his  father,  when  plaintiff  was  about  four  years  of 
age,  was  taken  suddenly  ill,  speechless  and  unconscious,  and  died 
in  a  few  days  without  making  any  provision  for  the  plaintiff.  That 
his  estate  was  of  the  value  of  130,000,  and  descended  to  his  collat- 
eral kindred,  his  father  never  having  married.  That  the  land  has 
been  sold  and  the  administrator  about  to  distribute  the  estate.  He 
asks  to  recover  the  value  of  the  land,  12,700,  the  11,000  and  the 
value  of  his  future  support  and  maintenance,  13,000." 

It  is  maintained  by  counsel  for  the  appellee  that  the  agreement 
on  the  part  of  the  intestate  is  without  any  consideration,  and  not 
binding  on  the  part  of  the  mother,  and  therefore  the  demurrer  was 
properly  sustained. 

A  contract  must  be  obligatory  on  both  parties  or  neither  will  be 
bound,  and  while  this  is  the  general  rule,  we  are  unable  to  perceive 
in  what  manner  it  affects  the  question  before  us. 
Vol.  LVI  — 116 


914  KENTUCKY, 


Benge  y.  HUtt's  Adminiatntor. 


That  the  mother  was  entitled  to  the  custody  of  the  child,  to  its 
society  and  labor,  burdened  with  the  care  of  maintaining  it  until  able 
to  maintain  itself,  will  not  be  doubted,  and  when  surrendering  this 
custody  to  the  natural  father  and  executing  in  full  her  part  of  the 
contract  in  behalf  of  the  infant  plaintiff,  we  see  no  suflScient  reason 
for  adjudging  that  such  an  act,  on  the  part  of  the  mother,  consti- 
tutes no  considemtion  for  the  promise  on  the  part  of  the  father. 

The  common  law  afforded  no  remedy  as  against  the  father  foi 
the  support  of  his  illegitimate  offspring;  but  where  such  a  relation 
exists  there  is  a  strong  natural  and  moral  obligation  on  the  part  of 
the  father  to  contribute  to  the  illegitimate  child's  support;  and 
although  such  considerations  may  not  be  sufficient  to  support  a 
mere  promise  to  pay  either  money  or  property  in.  discharge  of  this 
moral  duty,  when  the  mother  surrenders  to  the  putative  father  the 
custody  of  the  child  on  an  express  promise  that  he  will  support  and 
maintain  it,  such  a  contract  should  be  enforced.  It  must  be  con- 
ceded that  the  father  can  be  made  to  respond  in  such  a  case,  by 
reason  of  his  contract  alone,  and  that  such  a  contract  must  be  based 
on  some  other  consideration  than  the  mere  natural  obligation  rest- 
ing on  him  to  support  his  offspring;  and  recognizing  this  as  the 
rule,  we  are  satisfied  the  consideration  alleged,  if  established,  au- 
thorizes a  recovery.  The  statute  of  this  State  enables  the  mother 
to  compel  the  father  to  maintain  his  illegitimate  child,  and  while 
this  statute  should  be  regarded  more  for  the  purpose  of  indemnify- 
ing the  State  against  the  demands  of  such  helpless  infants  for  sup- 
port, it  nevertheless  relieves  the  mother  from  the  burden  and  com- 
pels the  father  to  discharge  a  plain  duty.  A  promise  to  pay  for  the 
support  of  the  child,  in  the  event  the  father  will  not  be  coerced  into 
payment  by  reason  of  the  statute,  has  been  enforced  by  this  court 
not  only  for  what  would  be  deemed  a  reasonable  sum,  but  for  a 
much  larger  amount. 

In  the  case  of  Clarke  v.  AIcFarland,  5  Dana,  45,  the  mother  agreed 
with  the  father,  in  consideration  of  her  promise  to  forbear  to  pro- 
ceed against  him  under  the  statute,  he  would  from  time  to  time 
make  such  auxiliary  contributions,  in  money,  as  might  be  necessary 
for  her  support,  and  at  the  same  time  agreed  that  he  would  secure 
and  pay  to  the  mother,  for  the  child,  whenever  requested,  the  sum 
of  110,000.  The  court  held  that  the  promise  was  binding,  and 
that  the  apparent  extravagance  of  the  promise  would  not  authorize 
the  court  to  say  that  it  was  not  legally  binding. 
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The  facts  alleged  in  this  case  are  all  to  be  taken  as  true,  and  the 
father's  promise  to  edacate  and  maintain  his  own  child,  and 
give  to  it  money  and  property  amounting  to  three  or  f  oar  thousand 
dollars,  in  the  event  he  is  permitted  to  have  its  custody,  is  not 
such  an  inadequate  consideration  as  will  imply  fraud  or  bad  faith 
on  the  part  of  those  presenting  the  claim;  and  if  the  mere  forbear- 
ance to  coerce  the  father  into  payment  is  a  sufficient  consideration, 
the  separation  of  the  child  from  the  mother  and  transferring  the 
care  and  custody  to  the  father  is  not  only  a  sufficient  consideration 
for  the  promise,  but  is  that  character  of  contract  the  value  of  which 
cannot  be  well  estimated  by  dollars  and  cents. 

Here  the  child  was  actually  delivered  to  the  father,  taken  to  his 
home,  the  latter  assuming  the  legal  responsibility  of  the  support 
and  education  of  the  only  object  of  his  affection,  and  promising 
the  mother  in  behalf  of  the  infant,  in  consideration  of  the  surren- 
der of  her  claims,  to  give  to  the  child  a  certain  specified  sum  of 
money  and  a  home  of  the  value  of  12,700. 

What  higher  or  greater  consideration  could  the  mother  have  sur- 
rendered or  given  than  the  right  to  the  care  and  custody  of  her 
child?  The  child  should  not  be  punished  by  reason  of  the  crime 
of  its  parents,  or  the  courts  of  law  and  equity  closed  against  such 
contracts,  as  when  clearly  established,  are  based  upon  the  plainest 
principles  of  natural  justice. 

The  contract  is  therefore  binding  on  the  father;  and  the  next 
question  presented  by  counsel  is  that  it  is  within  the  statute  of 
frauds,  and  therefore  cannot  be  enforced.  The  agreement  on  the 
part  of  the  mother  had  been  fully  performed.  The  infant  was  in 
the  custody  of  the  father,  under  a  contract  that  had  never  been  re- 
scinded, and  while  the  promise  to  convey  the  land  could  not  be  en- 
forced because  not  in  writing,  and  for  the  additional  reason  as 
alleged,  that  it  had  been  sold  by  the  heirs,  its  equivalent  in  value 
can  be  given,  not  as  the  measure  of  damages  for  failing  to  convey 
the  land,  but  as  constituting  in  part  the  standard  of  value  agreed 
on  by  the  father  for  the  relinquishment  or  surrender  by  the  mother; 
and  so  of  the  11,000  agreed  to  be  paid  as  alleged.  The  mother 
cannot  be  deprived  of  the  child,  and  no  damages  awarded  or  com- 
pensation made,  because  the  consideration  agreed  to  be  paid  was  not 
in  writing. 

In  the  case  of  Berry  v.  Oraddy,  1  Mete.  (Ky.),  553,  Graddy  had 
incurred  a  heavy  expense  in  the  purchase  of  a  farm  in  Kentucky, 
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and  was  indaced  to  do  so  by  BeU,  who  was  an  uncle  of  Oraddy'a 
wife.  Belt  promising  to  pay  $5,000  of  the  purchase- money  in  three 
years  if  Graddy  would  purchase  the  place  and  not  remove  to  Mis- 
sissippi Oraddy  performed  his  agreement,  and  the  statute  of 
frauds  being  pleaded,  it  was  held  that  as  he  could  not  be  restored 
to  the  situation  in  which  he  was  before  the  contract  was  made, 
nor  compensated  in  damages  by  any  other  standard  than  that  fur- 
nished by  the  contract  itself,  it  would  be  a  fraud  to  depriYe  him  of 
the  benefit  of  it  on  the  ground  that  it  was  verbal  merely. 

It  would  be  difficult  to  estimate  the  value  placed  upon  the  sur- 
render by  the  mother  of  the  object  of  the  contract  in  this  case,  in 
confiding  her  child  to  the  care  and  custody  of  the  intestate,  and 
therefore  following  the  case  cited,  we  can  only  measure  the  amount 
of  recovery  by  the  pecuniary  standard  fixed  by  the  parties. 

The  care,  custody  and  education  of  the  child  was  with  the  father, 
and  this  obligation  discharged  by  him  as  long  as  he  lived.  It  was 
purely  personal,  and  for  its  future  support  and  maintenance  we 
perceive  no  remedy.  The  personal  representative  is  not  entitled  to 
the  custody  of  the  child  or  required  to  educate  it.  It  was  a  per- 
sonal trust  confided  to  the  father  only,  and  the  obligation  to  do  so 
terminated  in  the  death  of  the  intestate.  The  agreement  to  give 
the  child  $1,000  and  the  farm  of  the  value  of  12,700,  took  effect 
when  the  contract  was  performed  by  the  mother,  and  the  obliga- 
tion to  do  so  at  once  existed  and  could  but  for  the  statute  requir- 
ing sales  of  land  to  be  in  writing,  have  been  enforced  as  to  tbe 
land ;  and  as  the  intestate  received  the  consideration  upon  which 
his  promise  rested,  and  disposed  of  that  which  he  had  agreed  to 
give,  or  failed  to  comply  with  the  agreement,  its  equivalent  in  value 
is  the  measure  of  recovery  to  the  extent  the  promise  to  convey  is 
invoked. 

It  is  not  necessary  that  this  court  should  determine  the  question 
raised  as  to  the  nght  of  the  mother  to  make  an  absolute  and  un- 
conditional disposal  of  her  illegitimate  children;  but  when  the 
mere  right  to  the  custody,  care  and  education  of  the  child  is  sur- 
rendered to  the  natural  father,  the  chancellor,  where  the  father  is 
able  and  willing  to  provide  for  the  child,  and  is  in  other  respects  a 
proper  person  to  raise  it,  would  not  under  such  a  contract  as  this 
reqaire  its  restoration,  that  the  State  might  support  it,  or  confide 
it  again  to  the  care  of  the  mother,  by  reason  alone  of  her  natural 
claim  to  the  custody  of  her  offspring.     The  care  and  well-being  of 
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the  child  in  such  a  case  would  control  the  action  of  a  court  of 
equity,  and  the  doctrine  of  fiUtis  nulUus  would  not  be  in  the  path 
of  the  chancellor  in  the  attempt  to  provide  for  those  whose  exist- 
ence can  be  attributed  alone  to  the  criminal  misconduct  of  both 
the  natural  father  and  mother.  It  results  therefore  that  the  de- 
murrer to  the  petition  should  have  been  overruled. 
The  case  is  remanded  for  proceedings  consistent  with  this  opinion. 
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and  was  indaced  to  do  so  by  Belt,  who  was  an  uncle  of  Gniddj*8 
wife.  Belt  promising  to  pay  $5,000  of  the  purchase- money  in  three 
years  if  Graddy  would  purchase  the  place  and  not  remove  to  Mis- 
sissippi. Oraddy  performed  his  agreement,  and  the  statute  of 
frauds  being  pleaded,  it  was  held  that  as  he  could  not  be  restored 
to  the  situation  in  which  he  was  before  the  contract  was  made, 
nor  compensated  in  damages  by  any  other  standard  than  that  fur- 
nished by  the  contract  itself,  it  would  be  a  fraud  to  deprive  him  of 
the  benefit  of  it  on  the  ground  that  it  was  verbal  merely. 

It  would  be  difficult  to  estimate  the  value  placed  upon  the  sur- 
render by  the  mother  of  the  object  of  the  contract  in  this  case,  in 
confiding  her  child  to  the  care  and  custody  of  the  intestate,  and 
therefore  following  the  case  cited,  we  can  only  measure  the  amount 
of  recovery  by  the  pecuniary  standard  fixed  by  the  parties. 

The  care,  custody  and  education  of  the  child  was  with  the  father, 
and  this  obligation  discharged  by  him  as  long  as  he  lived.  It  was 
purely  personal,  and  for  its  future  support  and  maintenance  we 
perceive  no  remedy.  The  personal  representative  is  not  entitled  to 
the  custody  of  the  child  or  required  to  educate  it.  It  was  a  per- 
sonal trust  confided  to  the  father  only,  uid  the  obligation  to  do  so 
terminated  in  the  death  of  the  intestate.  The  agreement  to  give 
the  child  11,000  and  the  farm  of  the  value  of  12,700,  took  effect 
when  the  contract  was  performed  by  the  mother,  and  the  obliga- 
tion to  do  so  at  once  existed  and  could  but  for  the  statute  requir- 
ing sales  of  land  to  be  in  writing,  have  been  enforced  as  to  the 
land ;  and  as  the  intestate  received  the  consideration  upon  which 
his  promise  rested,  and  disposed  of  that  which  he  had  agreed  to 
give,  or  failed  to  comply  with  the  agreement,  its  equivalent  in  value 
is  the  measure  of  recovery  to  the  extent  the  promise  to  convey  is 
invoked. 

It  is  not  necessary  that  this  court  should  determine  the  question 
raised  as  to  the  right  of  the  mother  to  make  an  absolute  and  un- 
conditional disposal  of  her  illegitimate  children;  but  when  the 
mere  right  to  the  custody,  care  and  education  of  the  child  is  sur- 
rendered to  the  natural  father,  the  chancellor,  where  the  father  is 
able  and  willing  to  provide  for  the  child,  and  is  in  other  respects  a 
proper  person  to  raise  it,  would  not  under  such  a  contract  as  this 
require  its  restoration,  that  the  State  might  support  it,  or  confide 
it  again  to  the  care  of  the  mother,  by  reason  alone  of  her  natural 
claim  to  the  custody  of  lier  offspring.     The  care  and  well-being  of 
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the  child  in  such  a  case  woald  control  the  action  of  a  court  of 
equity,  and  the  doctrine  of  filius  nuUius  would  not  be  in  the  path 
of  the  chancellor  in  the  attempt  to  provide  for  those  whose  exist- 
ence can  be  attributed  alone  to  the  criminal  misconduct  of  both 
the  natural  father  and  mother.  It  results  therefore  that  the  de- 
murrer to  the  petition  should  have  been  OTerruled. 
The  case  is  remanded  for  proceedings  consistent  with  this  opinion. 
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ABATEMENT. 

X  Fonner  aotloii^lMar.]  Donahae  sued  Drezler  for  assaalt  and  batteiT^,  and 
the  suit  was  settled  and  dismissed.  Ponahae  died  a  few  dajs  afterward 
from  the  effects  of  the  assault.  Held,  that  Donahue's  widow  was  not 
barred  of  her  action  against  Drexler»  under  the  statute,  for  damages  for 
the  killing.    Ihnahm  v.  DrtoAw  (82  Ky.  157),  886. 

d.  "  fnstaataaaoas  death,"]  Under  the  statute,  if  a  person,  Injured  by  the 
negligence  of  another,  surriyes  but  a  moment,  a  cause  of  action  survives. 
JE08MO  V.  CminiA  Iowa  BaOioay  Co.  (68  Iowa,  470),  85a 

ACJOOBD  AND  SATISFACTION. 

Money  and  goods.]    The  receipt  of  $100  and  a  cow,  in  full  of  ^  Judgment  for 

laOO,  works  a  satisfaction  of  the  Judgment    NecU  y.  JSTaiutfdy  (116  Dl. 

418),  784. 

ACTION. 

Por  remainder  of  land.]  A  real  action  lies  at  common  law  for  a  remidnder  of 
land  in  fee  expectant  on  the  termination  of  a  life-estate.  Walker  v. 
Walker  (68  N.  H.  821),  514. 

See  Abatbmbnt,  868. 

AGENCY. 

Set-olt]    A.  authorised  B.  to  collect  certain  rents,  and  directed  him  to  apply 

them  first  to  the  payment  of  certain  demands  due  to  third  persons,  and 

then  to  the  payment  of  a  mortgage  held  by  B.   B.  collected  the  ^ents;  i^hich 

did  not  amount  to  enough  to  pay  the  preferred  demands,  and  appropriated 

them  all  to  his  own  clainL    In  an  action  by  A.  for  the  money,  heldy  that 

B.  could  not  set  off  his  own  demand.     Tagg  v.  Bowman  (108  Penn.  St. 

378),  204. 

See  Nbgotiablb  iNSTBUinBirr,  106.  • 

AMENDMENT. 

Power  to  add  parttes.]  At  common  law,  where  the  defendant  insists  that  a 
third  person  should  be  the  sole  defendant,  the  court  may  order  him  to  be 
brought  in  by  amendment     (hoen  v.  Weel<m  (68  N.  H.  599),  647. 

APPORTIONMENT. 

See  Interest,  214. 
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ARCHITECT. 
Bte  NflGuemfOB,  880. 

AfiaAULT. 
AmObdcikal  Law,  4SL 

ASSIGNMENT. 

Of  put  of  ft  d«bt]  In  eqoitj  there  maybe,  withoatthe  oooaeat  of  the  deliloi; 
an  effectual  aeslgnment  of  part  of  an  entire  debt.  JctmsB  y.  (M^  nf  Jfmi^ 
Um  (148  Mass.  368),  092. 

ASSIGNMENT  FOR  CREDITORS. 

Turn.]  Propertj  in  the  hands  of  an  aafdgnee  for  the  benefit  of  erediton  la 
liable  for  the  taxes  of  the  assignor,  although  assigned  before  the  tax  books 
were  plaeed  in  the  hands  of  the  coUeetor.    Jwik  y.  Wflfamxif  (115  HL 

imm. 

ATTACHMENT. 
Out  BzBiCFTiON,  476;  Insusasgb,  897. 

BANKS. 

OtUllonllon  of  bhodks  —  oatom.]  A  bank  whose  teller  Is  anthoiiied  to  eer- 
Uljr  oheoks  is  boond  to  an  innocent  holder  l^his  certification  although 
the  drawer  has  no  funds,  and  his  anthority  may  be  shown  by  proof  of  his 
eostsm  to  do  so,  recognised  i^  the  bank.  J5S8  t.  IMifm  I>nm  (k.  (106 
PML  m.  \%  169. 

BAB. 
As  FoRMXB  Acnoar,  666^ 

BABBATRT. 

iSm  Ship  akd  Smppnra,  ttL 

BILLS,  NOTES  AND  CHECE& 
8u  Nbgotiablb  IsraTBinuEiiT. 

BUBIAL. 

Willi  ol^ii  pflilB  ii—sUry— twocition.]  "Hie  psMls^e  «r  bnriri  In  a 
9«Ul6«BflMler|r Is* mere  Hcsbss,  siibjeetto  nwinldiiai  ngvlat&on,  sad  re- 
yoosble  eBOBfding  to  poblk  nscesrttj.  P«veT.j%mMMlff4|8N.fl.  ti)^481. 

CARRIER. 

1.  BIB  of  lading— goods  not  veoehred.]  Bro^fo  y.  JTaw  Tcrk^  Lake  Brie, 
etc,  BaOroad  Co.  (106  Penn.  St  589),  88B. 

S.  Oontrftmtoiy  negUgenoe— passengers  Jamping  frrai  WOf^  trefp.]  It 
is  negligent  for  a  passenger  to  jnmp  from  a  nllroad  train  moTing  from  six 
to  twelvejmiles  an  hour,  although  the  oondnctor  adyised  him  that  U  was 
safe.    Bmrdwa  y.  Mobile  and  Ohio  Railroad  Co.  (68  Miss.  574),  848. 

8.  Bxtra bx^  demanded  on  train  —  evpulslom — demises.]  A  railway  pas- 
senger, unable  to  purchase  a  ticket  because  of  the  failure  of  the  company 
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to  famish  him  a&  opportanity  to  do  so,  maj  paj  tho  excess  deinand«Hi 
on  the  train  mider  protest,  and  reooyer  it  hj  soit,  or  ref nae  to  paj  it,  and 
hold  the  corporation  liable  in  damages  for  an  ejection.  But  exemplary 
damages  can  only  be  recovered  where  the  expaJ^on  is  characterised  by 
malice,  recUeesness*  nideness,  or  willf nl  wrong.  i'bfSMi  ▼.  Alabama 
Great  Bau^em  Ba&raad  Co.  (68  Miss.  66),  601. 

4.  UnbOity  la  irmmpnttig  aimngerie.]  A  railway  compMiy,  contracting  to 
tmisport  a  niADsgeiie  in  cars  owned  and  controlled  by  tiie  owners  of  the 
menagerie,  and  rum  oa  a  tiaie  schedale  to  soit  them,  is  aoi  liable  as  a 
common  panier,  fmd  may  stipnlate  for  exemption  from  UabOity.  Cavp 
▼.  Wabash,  8L  Louis  d  Pacific  BaiUway  Co.  (56  Mich.  Ill),  874. 

6  Batlroad  —  aathoKlfesr  of  ftttioa  afsnt.]  A  railway  statioa  agent  has  im* 
plied  authority  to  contract  to  famish  cars  for  the  i^pment  c»f  perishable 
property  hj  a  specified  day.  Wood  ▼.  C^ieago,  MOwmukse  amd  8i.  Paul 
B.  Co.  (68  Iowa,  tf  1),  061. 

0.  — —  limitation  of  tiokets.]    A  railroad  ticket  conditioned  *'  not  to  be  good 

for  passage  **  after  lUae  dafs  from  date  of  sale  does  not  reqnire  the  pas- 
si^  to  be  completed  within  th«t  tine.  Lu,n4if  ▼•  Oenirai  Pmsifis  BaH' 
road  Co.  {66  Gal.  191),  UM). 

7*  8ieeping-oar  oompany  —  respowdbiltty  for  passenger's  money.]  If  a 
passenger  on  a  sleeping-car  leaves  his  money  in  tl^  car  on  leaving  the  car 
withoat  the  knowledge  of  the  company,  and  it  is  stolen  by  some  one  not 
employed  by  the  company,  if  the  company  has  kept  a  reasonable  goard  and 
watch,  it  is  not  liable  for  the  loss;  and  it  is  not  liable  for  nuukey  fnftolea  by 
its  employees,  except  a  reasonable  sum  for  the  expenses  of  the  jpoipey. 
mnoit  (kaPral  BMroad  Co.  ▼.  Handy  (68  Hiss.  609),  846. 

CSaiETERT. 
8se  SinuAL,  481. 

CHECKS. 
8m  Banss,  186. 

ooNFUcrr  of  laws. 

6t$  6xrr,  648;  MABaiAoa,  608w 

CONSPIBACT. 
Sm  CaacaiAL  LiLW,  716;  Loubl  aitd  (bjAjfUDi,  871. 

CJONSTITUnONAL  LAW. 

1.  Oamiigliv  piiwite  lamNaiy  lor  piMlo  nae.]    Under  a  constitntionid  pro. 

▼ision  that  **  private  property  shall  not  he  taken  or  damaged  for  pnblio 
nae,  withont  joat  compensation  having  been  fint  made  to  the  owner,"  a 
mnnicipal  corpomjkVDn,  making  a  street  improvement,  is  liable  to  an  ad- 
joining proprietor  for  sneh  special  damages  as  he  sustains  therefrom  above 
the  '^'ffii'VffP*  injury  to  the  pnblic  or  other  adjoining  owners.  Bsardon  y. 
City  and  County  qfSan  Frandsoo  (66  Cal.  492),  109. 
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8.  Ihtnlniion  firoai  ■^■**"g  rink.]  The  exclusion  of  a  colored  man  from  an 
onlicenaad  public  skating  rink,  kept  for  hire,  on  account  of  his  laee^  is 
not  lUegaL    BaMn  v.  Lyon  (67  Iowa,  586),  856. 

3.  Xn^Kiaonmiiit  for  oonlanpi.]  A  statute  authorising  imprisonment  for 
contempt  of  orders  of  court  in  proceedings  supplementary  to  execution  Is 
not  unconstitutional.    Bikenb&nry  ▼.  Edwards  (67  Iowa,  619X  860. 

•A  Special  laws  rsfnlatingintsrat — regulation  of  pawnbroken.]  A  statute 
making  it  a  misdemeanor  for  any  pawnbroker  to  exact  interest  at  the  rate 
of  more  than  two  per  cent  a  month  is  not  within  the  constitutional  prohi- 
bition of  special  laws  regulating  the  rate  of  interest.  A  parie  JAehUt^ 
tUin  (67  Cal.  859),  718. 

S.  Statute  authorising  oommlttal  to  Industrial  sohooL]  A  statute  authorial 
ing  a  justice  of  the  peace  to  commit  to  the  industrial  school  any  minor 
under  seventeen,  on  a  complaint  of  crime  In  respect  to  which  the  justice 
has  jurisdiction  only  to  take  bail,  is  unconstitutional.  Slate  ▼.  i2(^(68  N. 
H.  406),  520. 

€*  Tenure  of  judicial  oflloe.]    A  constitutional  proTlsion  that  no  person  shall 

hold  the  office  of  Judge  of  any  court  after  he  has  attained  the  age  of 

seventy  years  does  not  apply  to  justices  of  the  peace.    JSeniBkm  v.  8taU 

(68  N.  H.  87),  486, 

CONTEMPT. 

# 

Bee  OoNSTrrxrrioNAL  Law,  860. 

CONTRACT. 
1«  Compensation  for  arolilteot^  plans  —  usage.]    In  the  absence  of  qiedfie 
agreement,  an  architect  cannot  recover  for  sketches  and  estimMes  on  the 
basis  of  a  percentage  on  his  estimates,  even  where  such  is  the  usage,  it  not 
being  known  to  the  customer.    8e<4t  v.  MarUn  (56  Mich.  558),  403. 

2.  Consideration  —  extra  compensation  for  servloes.]    An  employer  gave  to 

his  employee  a  writing  reciting  that  she  had  been  in  his  employ  twenty- 
three  years  as  saleswoman,  and  had  been  faithful,  and  that  he  wished  to 
give  her  "  additional  compensatioAg"  And  agreeing  to  give  her  a  due  bill 
for  $8,000,  payable  within  a  year  from  his  death;  and  on  the  same  day  he 
executed  and  delivered  a  doe  bill  accordingly,  expressed  to  be  for  "  ad- 
ditional compensation/'  He  died  two  months  after.-  She  accepted  $6  as 
compensation  for  one  week's  wages,  after  his  death,  and  had  frequently 
done  so  before.  There  was  no  direct  proof  that  the  previous  compensation 
was  in  full.  HMi  that  she  might  recover  on  the  due  bilL  BenUey  v.  Lamb' 
(112  Penn.  St.  480),  880. 

3.  For  benefit  of  third  —  enforoement  by  third  —  statute   of  frauda.]    An 

oral  contract  between  the  father  of  an  illegitimate  child  and  its  mother,^ 
that  if  the  mother  would  surrender  to  him  the  custody  of  the  child  during 
its  minority,  he  would  maintain  and  educate  the  child,  and  in  addition, 
would  give  him  $1,000  and  a  certain  tract  of  land,  can  be  enforced  by  the 
child  after  his  father's  death,  as  to  the  money  and  support,  and  he  may 
recover  the  value  of  the  land.  Benge  v.  Miat^e  Administrator  (88  Ky» 
666),  W2. 
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4.  Qftr  Iff  IttUr  •oo^ptmo^.]  A  reddent  of  GaUfoniia  addreBsed  a  letter 
to  the  plaintiff  at  his  lesidenoe  in  Iowa,  offering  to  sell  him  certain  land 
at  a  certain  price.  Plaintiff  telegraphed  that  he  would  take  the  property 
at  the  price  and  added:  **  Money  at  year  order  on  First  National  Bank 
here.''    ffM,  not  an  acceptance.    Satoyer  y.  SroMort  (67  Iowa,  678),  871. 

6.  Flao*  of  sale —  O.  O.  D.]  Where  one  in  Veimont  bays  goods  of  another 
in  New  York,  upon  an  order  by  mail,  the  goods  to  be  diipped  by  express, 
G.  O.  D.,  the  sale  is  in  Vermont.    SUOe  y.  (Tlfea  (68  Vt.  140),  667. 

6.  Promise  to  pay  for  gratidtoas  servloas.]  Where  services  are  rendered 
gratoitonsly,  a  subsequent  promise  to  pay  for  them  is  not  binding.  AUen 
y.  Bry9(m  (67  Iowa,  691),  868. 

7.  Bastraint  of  trade.]  A  contract  not  to  practice  dentistry,  in  person  or  by 
agents,  within  certain  limits,  is  not  yiolated  by  worldng  for  another. 
Baw&TM  y.  WhUtle  (68  N.  H.  147),  499. 

8.  To  famish  home  and  provide  at  death  in  gompensation  for  services.]  An 

oral  promise  of  a  decedent  that  if  his  niece  would  liye  with  him  and  his 
wife,  he  would  give  her  a  good  home  as  long  as  he  lived,  and  provide  tat 
her  at  his  death,  and  she  should  never  want  as  long  as  she  lived,  is  too  in* 
definite  for  enforc^ent.     WalTa  Appeal  (111  Penn.  St.  460)  288. 

9.  To  "  satiafaotlon.'']    MeClure  v.  BHggt  (68  Vt.  82),  607. 

la .]    Singertff  v.  2haif&r  (108  Penn.  St.  291),  207. 

11.  To  suppress  criminal  proseoution.]  A  mortgage  given  In  whole  or  m 
part  to  suppress  a  criminal  prosecution  for  a  conspiracy  to  defraud  and 
for  embezslement  by  a  bank  officer  is  vdd.  Pearee  v.  Wilson  (111  Penn. 
St.  14),  248. 

Id.  For  snooessivo  deltvexies.]    See  Johnson  v.  AJSLen,  84. 

CONTRACTOR. 
8u  Mastkr  and  SERyAirr,  117. 

CONTRIBUTION. 

Be&  SuBBTY,  891. 

CONTRIBUTORY  NEGLIGENCE. 
T  Bm  Cabbixr,  842;  Mabtbb  and  Sebtant,  886 

CORPORATION. 

1«  Foreign— right  to  hold  land.]  An  educational  institution  incorporated  in 
Wisconsin,  and  authorized  to  hold  real  estate,  may  take  real  estate  by 
will  in  Illinois.    Baiid  Glabra  Female  Academy  (116  Dl.  876),  776. 

2.  -— ^O  Such  an  institution  is  not  "  for  pecuniary  profit."  Id. 

8.  — .]  The  receiving  of  the  lands  by  devise  and  the  assertion  in  Illinois  of 
ownership  of  them  is  a  sufficient  "  doing  of  business  in  this  State"  to 
satisfy  the  statute.  Id. 

4.  Insolvent  —  creditor's  bill  against  directors  —  assignee's  notion  against 
directors — defense  of  another  action  pending.    Creditors  filed  a  bill 


^  INDEX. 

COBPORATION  —  OofMiwsd. 

•gBinsfc  the  dinctan  of  an  ioflolyent  bank  for  mismaiuigciiieiit  of  lis 
affain.  The  assignee  of  the  bank  sabeeqiieiktlj  brought  aa  action  at  law 
in  the  name  of  the  bank  against  the  directors  for  the  sasie  eanse.  Mdd, 
that  the  pendency  of  the  bill  was  well  pleaded  in  abatement  in  the  nation 
at  law.     Warner  y.  JBcpbins  (111  Penn.  St.  886),  966. 

6.  8oit  against  offloegs  by  stoolrhiil<tor — reftisal  of  oetpoi'atian  to  pgoseonf  a] 

A  stockholder  of  a  corporation  cannot  maintain  an  action,  etthw  as  an  in- 
dividual or  as  a  representative,  against  the  officers  for  frand  or  misman- 
agement, unless  the  corporation  has  actoalljor  virtoallj  refnaed  to  prose- 
cute, and  this  refusal  must  be  averred.  J)au4  v.  WUosmtk^  BiUtmRf  and 
Superior  JEUUkoay  Co.  (65  Wis.  106),  620. 

6.  Tlieatvs  —  stookfaoldais'  free  seat*  —  Imnite.]  The  charter  of  a  earpoia- 
tion  to  erect  and  maintain  a  theatre  provided  that  eveij  five  shares  of 
stock  should  entitle  the  holder  to  a  free  ticket  of  admfwyinn,  and  that 
the  directors  should  set  apart  a  i>ortion  of  the  house  for  the  exdnsive 
nse  of  such  stoc^Lbolders.  Certain  stockholders,  bidding  lai]gB  amounts  of 
stock,  made  transfers  of  small  lots  to  other  persons  with  the  undentand- 
ing  that  the  same  stock  was  to  be  re-transferred  at  the  end  of  the  season. 
Hdd,  not  authorised  by  the  charter.  Bakw'9  ^PP^  (108  Paqn.  ^  OlOX 
381. 

COVENANT. 
ImpU^]  See  Dbbd,  16. 

CRBDITOB'S  BILL. 

See  CosPOHiiTiON,  866. 

CRIMINAL  CONVERSATION. 

Dsloppal  by  Judgment]  A  wife  obtained  a  divorce  by  default  Ibr  emelty. 
The  husband  afterward  brpqght  this  action  for  criminal  conversation 
occurring,  to  his  knowledge,  before  the  divorce  suit.  Held,  that  as  this 
act  would  have  been  an  absolute  defense  In  the  divorce  suit,  the  decree  In 
that  suit  was  concludve  against  its  oommission,  and  a  bar  to  this  action. 
Gleaean  v.  Knapp  (56  Mich.  881),  866. 

CRIMINAL  LAW. 

L  Assault — rni W»dftl  gm.]  Aiming  an  unloaded  gnn  at  a  person  within 
shooting  distance,  in  such  manner  as  to  terrify  him,  he  not  knowing  that 
the  gun  is  not  loaded,  will  not  support  a  conviction  for  a  criminal  assault. 
Ohtapman  y.  SUUe  (78  Ala.  468),  48. 

ft.  Bawdy-house — erldenoe — gsneral  repntSEtlon  of  house.]  On  a  trial  for 
keeling  a  bawdy-house,  evidenee  of  the  general  reputation  of  the  house 
is  incompetent.    Handf  v.  Skate  (68  Miss.  807),  608. 

8.  Ooospimoy — Infemuitlon  against  one.]  An  informatioa  te  eonspirst^ 
may  be  laid  against  one  eonspiratar  separately.  People  v.  Biekarde  {fil 
Cal.  412).  716. 

4.  Bmbeaalement  —  money  taken  by  hnsband  from  oostody  of  «Jfe.J 
Where  money  was  deposited  with  a  married  wooLin  by  a  third  person  to 
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keep  for  liim,  and  the  husband,  knowing  the  facts,  converted  it  to  his  own 
use,  held,  that  it  was  not  embezzlement.    PtUlan  ▼.  State  (78  Ala.  31),  21« 

6.  Bridence  —  oross-ezamination  of  pxisonar.]  The  prisoner  on  a  trial  for 
marder,  having  given  testimony  on  his  own  behalf,  may  not  be  asked  on 
cross-examination  if  he  did  not  **  belong  to  the  Jesse  James  gang."  Clark 
V.  State  (78  Ala.  474),  45. 

Q  ....»  husband  and  wife.]  On  a  criminal  trial  a  woman  was  allowed  to  tes- 
tify, for  the  State,  to  certain  conduct  of  the  prisoner  which  came  to  her 
knowledge  by  reason  of  her  living  with  him  as  his  wife.  After  the  com* 
mission  of  the  crime  and  before  the  trial  the  prisoner  and  the  witness 
^rere  divorced.  Held,  that  the  admission  was  error.  Otoen  v.  State  (78 
Ala.  425),  40. 

7.  pt^P^v  wiltliig  found  on  prisoner.  J  A  man  and  his  wife  being  arrested 

for  murder,  there  was  found  in  his  pocket-book  a  paper  with  the  follow- 
ing words  in  his  handwriting:  "Do  you  think  it  safe  to  kill  them  and 
wrap  them  up  in  the  clothes  and  tell  that  they  went  off  in  a  buggy." 
Seld,  that  this  writing  was  competent  evidence  against  him,  the  proof 
tending  to  show  that  he  acted  on  the  suggestion  contained  therein;  but 
that  it  was  not  competent  as  against  the  wife,  it  not  being  shown  by 
the  State  when  it  was  written  or  that  she  had  any  knowledge  of  it,  and 
it  not  being  proved  to  be  a  part  of  the  ree  geetm.  State  v.  Stair  (87  Mo. 
268),  449. 

8.  False  prsteiUMM — what  are.1  Willfully  false  representations,  made  to 
induce  a  sale  of  railroad  bonds,  that  they  were  of  the  market  value  of 
$000;  that  any  bank  in  San  Francisco  would  lend  that  amount  on  them; 
and  that  the  railroad  was  in  running  order  and  paying  expenses,  are 
indictable.    People  v.  Jordan  (66  Cal.  10),  78. 

9.  Former  Jeopardy.]  A  jury  was  sworn  to  try  an  indictment  for  murder,  and 
bv  consent  of  the  prisoner  was  allowed  to  separate  over  night,  before  the 
case  had  been  opened.  The  next  day  the  court  ordered  the  jury  dis- 
charged and  a  new  one  impanelled.  The  prisoner  objected  and  pleaded 
former  jeopardy.  Held,  that  the  plea  should  have  been  sustained. 
HUands  v.  CkymmontoeaUh  (111  Penn.  St.  1),  285. 

10.  Ziaroeny  by  triok.]  Where  the  defendant,  travelling  on  a  railroad  train 
with  the  prosecutor,  obtained  money  from  him  by  the  assistance  of  con- 
federates on  the  security  of  a  pretended  government  bond,  for  the  pre- 
tended purpose  of  paying  express  charges,  and  until  he  could  go  to  the 
baggage  car  and  get  the  sum  there,  and  absconded  with  the  money,  held, 
larceny.    People  v.  Bay  (66  Gal.  428),  102. 

11.  Xiiability  of  master  for  servants'  criminal  act.]  An  unlawful  sale  of 
intoxicating  liquors  by  a  servant  in  his  master's  shop,  and  in  the  regular 
course  of  his  master's  lawful  business,  is  not  prifAa  fade  a  sale  by  the 
master.     OommonweaUh  v.  Briant  (142  Mass.  468),  707. 

la  Lottery  —  publication  of  one  lawfnl  in  another  State.]  It  is  a  criminal 
offense  to  advertise  a  lottery,  unlawful  where  advertised,  although  to  be 
drawn  in  a  State  where  it  is  lawful     State  v.  Moore  (64  N.  H.  9).  478. 
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13.  N«w  trial— nmarki  by  Judgv.]  The  defendant,  being  indicted  for 
felony,  applied  for  a  postponement,  swearing  to  the  absenoe  of  material 
witneasee,  including  his  father.  In  presence  of  some  of  the  regular 
panel  of  petit  jurors,  who  afterward  sat  on  the  trial,  the  presiding  Jadge. 
on  denying  the  motion,  publicly  declared  the  affidavit  false;  that  the  de- 
fendant's father  had  told  him  he  would  have  nothing  to  do*  with  the 
defendant;  that  the  defendant  had  committed  perjury,  and  that  a  grand 
Jury  would  be  required  to  investigate  it.  The  Jurors  testified  that  these 
remarks  raised  no  opinion  or  bias,  and  excited  no  prejudice  in  their 
minds  against  defendant.  MM,  that  a  conviction  should  lie  set  aside. 
Bowman  v.  SUUe  (19  Neb.  638),  7(M). 

14.  Peijmry — privileged  testimony.]  Where  a  witness  voluntarily  testifies 
to  matters  concerning  which  he  might  refuse  to  answer  on  the  ground 
that  his  answer  might  tend  to  criminate  him,  he  may  be  punished  for  per- 
jury if  his  testimony  is  willfully  false.  Maekin  v.  People  (115  IlL  813), 
167. 

16.  Rape — declarations  of  proseoutila..]  On  a  trial  for  rape  the  particutaiv 
of  a  complaint  made  by  the  prosecutrix  are  not  admissible  in  chief. 
People  V.  Moifee  (66  Cal.  597),  136. 

16.  Beoond  olliMise — former  erroneous  conviotion.]  Where  a  statute  pro- 
vides increased  punishment  for  second  and  third  offenses  of  burglaiy, 
robbery,  etc.,  and  a  person  indicted  for  robbery  pleads  not  guilty,  widves 
a  Jury,  is  convicted,  sentenced  and  serves  out  his  term,  he  may  subse- 
quently be  subjected  to  an  increased  punishment  for  a  conviction  of  bur- 
glary, although'the  former  conviction  may  have  been  erroneous  on  account 
of  the  waiver  of  the  Jury.    KeUy  v.  People  (115  Dl.  588),  184. 

DAMAGES. 

I.  Bfeaamre  on  breach  of  oontraot  for  sale  of  fertiliser.]  In  an  action  for 
breach  of  a  contract  for  the  sale  of  guano,  which  the  seller  knew  was 
intended  for  use  by  the  purchaser  in  raising  a  cotton  crop  on  his  planta- 
tion, only  one-half  of  the  stipulated  quantity  being  delivered,  and  it  being 
then  too  late  to  procure  it  elsewhere,  the  meaHure  of  damages  to  the  pur- 
chaser  is  the  difference  in  value  between  the  cotton  raised  on  the  land  on 
which  the  guano  was  used,  and  that  raised  on  the  adjoining  land  of  the 
same  quality  and  cultivated  in  the  same  manner,  on  which  no  guano  was 
used.    Bell  v.  Reynolds  (78  Ala.  511),  53. 

d.  Prospective  profits.]  Plaintiff's  agent  telegraphed  him  the  price  at  which 
he  could  buy  apples,  but  owing  to  mistakes  in  the  address  and  signature, 
the  plaintiff  paid  no  attention  to  it.  The  price  of  apples  advanced,  and 
the  plaintiff  was  obliged  to  pay  more  than  the  price  named  in  the  tele- 
gram. In  an  action  of  damages,  there  being  no  evidence  of  any  difference 
between  the  cost  of  a  car-load  at  the  price  named,  and  the  value  thereof 
in  the  same  market  at  the  same  time,  held,  that  only  the  amount  paid  foi 
the  telegram  could  be  recovered.  Pennington  v.  WeH.  Union  TeL  Co. 
(67  Iowa.  631).  867. 
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5.  8peoiilatiT«.]    The  plaintiff  being  employed  as  a  tfaTelling  nalemnan  for 

(he  defendants  to  sell  goods  of  different  kinds  and  qualities,  for  commiiu 
sions  on  (he  amoont  of  sales,  the  profits  which  he  might  have  earned 
ander  the  oontiract  are  purely  speculative  and  conjectural,  and  his  testi- 
mony as  to  the  probable  amount  of  sales,  not  stating  any  facts,  is  inadmis- 
sible as  eyidenoe  in  an  action  for  breach  of  the  contract.  Brigham  ▼•  Car- 
2M0  (78  Ala.  948),  28. 
&$  Carkhr,  801;  Gohtbact,  40d;  Eyidbncb,  661;  Fbbbt,  900;  Bailboadb, 

178,  809;  Salb,  84. 

DEED. 

1.  Bounding  on  oamp  ground — implied  oorenanlj  The  defendant,  a  relig- 
ious camp-meeting  association,  haying  laid  out  and  mapped  seaside  prop- 
erty into  lots,  reserving  a  tier  of  blocks,  extending  from  the  ocesn  west- 
ward, as  a  "  camp  ground"  for  religious  services  and  tenting  purposes, 
and  having  sold  to  the  complainant  lots  by  this  map  fronting  on'  the 
blocks  so  reserved,  whereon  he  erected  a  summer  residence,  JiM,  that  the 
association  had  no  right  to  divide  these  blocks  into  lots  for  the  purpose  of 
leasing  them  with  the  privilege  of  erecting  permanent  cottages.  Lenmg 
V.  Oeecm  OUif  AstoGiaHon  (41  N.  J.  Eq.  [14  Stew.]  e06),  16. 

8.  Oondition  subsequent.]  A  condition  in  a  deed,  that  the  grant  shaU  be 
void  if  the  grantee,  his  heirs  or  assigns,  should  sell  or  permit  the  sale  of 
spirituous  liquors  on  the  premises,  is  valid,  although  such  sales  were  not 
illegal.    Smith  v.  Barrie  (56  Mich.  814),  891. 

3.  DeliTery  to  third  person  —  lien  of  intervening  Judgment.]    Where  a  deed 

is  delivered  to  a  third  person  for  the  use  of  the  grantee,  but  without  his 
knowledge  or  assent,  his  subsequent  assent  will  not  defeat  the  lien  of  an 
intervening  judgment  against  the  grantor.  HQiherd  v.  &mUh  (67  Cal.  547), 
726. 

4.  Zhridence  of  seisin.]     A  deed  is  not  in  itself  evidence  of  seisin,  even  of 

forest  land.     BeU  v.  Peabody  (68  N.  H.  218),  506. 

6.  Ziease  to  **  heirs  and  assigns.'']   An  instrument  purporting  to  be  a  lease  for 

a  term  of  years  at  a  specified  yearly  rent  is  not  converted  into  a  deed  in 
fee  by  the  fact  that  it  runs  to  the  second  party,  **  his  heirs  and  assigns. '^ 
Berridge  y\QUmey  (112  Penn.  St.  442),  829. 

DIVORCE. 
See  Markiaoe,  688. 

EASEMENT. 

1.  Support  of  son.]    An  owner  of  land  has  no  right  to  support  for  his  build 

ings  from  the  soil  of  an  adjoining  owner.  TunataU  v.  Chriitian  (80  Va. 
1),  581. 

2.  To  use  fsnoes  and  buildings  for  advertising.]    A  license  by  the  lessee  of  a 

trotting  park  to  use  the  fences  and  buildings  for  advertising  confers  the 
right  to  use  the  inside  as  well  as  the  outside  of  those  structures;  amounts 
to  an  easement;  is  recordable;  and  binds  the  lessee  although  the  lease 
prohibits  underletting.     WilloughbyY.  Latorence  (116  111.  11),  758. 
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BAVESDRIP. 
te  NuuAHCB,  878 

ELECTION. 

BtgiftnilioB— oonrtitallonalltsr.]  A  statute  leLatlng  to  eleetiww  required 
regiatmtion  ae  a  pre-requisite  to  the  right  of  TOting,  coontitated  a  board 
of  regifltrj  ae  Judges  to  decide  en  qwallflrations,  and  directed  thai  the 
registiy  should  be  closed  three  weeks  before  eleetlons.  Held,  valid. 
P4opU  ▼.  McfmtM  (116  lU.  687),  7M. 

EBCBEZZLEMENT. 
See  Crimikal  Law,  31. 

EMINENT  DOMAIN. 

1.  Bifl^way  —  rlgbl  of  town  to  erect  buildings  on.]  Taking  land  for  4  high- 
way does  not  give  the  town  a  right  to  erect  a  watch-house  an  it.  Win- 
ehseter  ▼.  Oapron  (68  N.  H.  605),  664. 

fl.  Xdqring  p^es  In  highway.    The  laying  of  underground  gas  pipes  in  a 

country  highway  imposes  an  additional  servitude  for  which  oompenaatioii 

must  be  first  made  to  the  land-owners.    SterUn^'e  Appeal  (111  Penn.  St. 

86),  346. 

See  Ck>H8TmmoNAL  Law,  108,  Railboads,  178. 

ESTOPPEL. 
See  Cbixinai^  Ck>KVSB8ATiO]r,  888. 

EVIDENCE. 

1.  Book  entries — msmonnda.]  Memoranda  of  disputed  items,  covering  ten 
years,  made  by  a  decedent  on  a  loose  strip  of  paper,  found  in  his  desk  after 
his  death,  without  proof  that  they  were  original  items,  or  when  made,  or 
that  it  was  his  custom  to  make  charges  in  this  manner,  are  not  admissible 
as  evidence  of  an  indebtedness  to  the  decedent.  Barber  v.  Bennett  (58 
Vt.  476),  566. 

2m  Bzpert  opinion  —  basis  of  examination.]  An  expert  may  be  asked  his 
opinion,  baaed  upon  a  particular  portion,  though  not  the  whole  of  the  tes- 
timony, the  truth  of  which  is  assumed.  TardUy  v.  Cuthberieon {\i}f^ 
Penn.  St.  885),  318. 

3. as  to  leaving  hone  unhitched.]    Whether  leaving  a  horse  unhitched 

in  a  mill  yard  is  careful  and  prudent  is  not  the  subject  of  opinion  of  wit- 
nesses.   Stowe  V.  Biahop  (68  Vt.  498),  569. 

4.  Oood  oharaoter.]  In  an  action  on  a  fire  insurance  policy,  where  the 
defense  is  that  the  insured  willfully  set  fire  to  the  property,  evidence  of 
the  good  character  of  the  insured  for  honesty  is  inadmissible.  Stone  v. 
Hawkeye  Ineuranee  Co.  (68  Iowa,  737),  870. 

6.  In  slander  —  of  defendant's  poverty.]  In  action  of  slander,  where  eiem- 
plary  damages  are  claimed,  eyidence  of  the  defendant's  poverty  is  compe- 
tent.   Rea  V.  HarrinffUm  (58  Vt.  181),  661. 
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6.  Bg^fflwg  of  Mtar—  proramptlon.]    The  mailing  of  a  letter  does  not  raise 

the  presomption  that  it  was  received,  bat  is  a  circumstance  to  be  consid- 
ered.   SulHvan  v.  KuykendaU  (82  K7.  488),  901. 

7.  Telephon*  oommnnioation  through  operator.]    A.  went  to  a  telephone 

office,  at  Moigantown,  to  communicate  with  B.,  at  Bowling  Green,  direct- 
ing tlie  operator  to  converse  for  him,  and  to  call  B.  to  the  Bowling  Green 
office.  The  operator  at  Bowling  Green  answered  that  he  would  send  for 
B.  Soon  after  the  Morgantown  operator  told  A.  that  B.  was  at  the  Bowl- 
ing Green  office.  The  Morgantown  operator  and  B.  at  Bowling  Green 
then  held  a  conversation.  The  Morgantown  operator  not  remembering  it, 
held,  that  A.  might  prove  by  himself  and  others  what  the  operator 
reported  as  said  by  B.     Id. 

8.  Of  firaud  —  measura  of  piroolj    In  a  civil  case,  an  instruction  that  "  to  jus- 

tify the  imputation  of  fraud  the  fact  must  be  such  that  they  are  not  ex- 
plicable on  any  other  reasonable  hypothesis  "  is  error.  Adami  v.  Tham- 
tan  (78  Ala.  489),  49. 

9.  Scientifio  booki.J     GaUoffher  v.  Market  Street  Railroad  Oo.  (67  Cal.  13), 

718. 

Xiegislative  Joomals  to  oontradiot  statute.]    See  Statute,  835. 
Froofii  of  loss.]    Su  Inbubakcs,  687. 

See  Crikinal  Law,  40,  45,  449,  808;  Insuravcb,  807;  Statutb,  469. 

EXEMPTION. 

1.  Attachmmt  —  horse  required  for  use.]    A  horse  is  exempt  from  attach. 

ment  when  reasonably  required  for  use,  at  or  within  a  reasonable  time 
after  the  levy,  and  this  is  a  question  of  fact.  JaquUh  v.  Seott  (68  N.  H . 
5),  476. 

2.  Oamishmant  — non-realdaiit.]    The  statutory  exemption,  from  garnish 

ment,  of  the  wages  for  sixty  days'  services  of  employees,  heads  of  families, 
extends  to  non-resident  employees.  Wright  v.  Chicago,  Burlington,  etc., 
BaOroad  (19  Neb.  175),  747. 

See  Pbmbion,  878. 

FALSE  PRETENSES. 
See  CRimNAL  Law,  78. 

FERRY. 

Jaiury  to,  by  obatmotlng  travel —  damages.]  The  plaintiff  owned  an  ex- 
clusive ferry  and  a  leasehold  in  the  landing  on  a  navigable  river  at  the 
terminus  of  a  highway.  The  defendant  obstructed  the  landing  and  the 
travel  on  the  highway  by  means  of  a  ndlroad.  Held  (1)  that  the  plaintiff 
could  not  maintain  an  action  for  damages  to  the  ferry  franchise,  his  in- 
jury, though  greater,  being  of  the  same  kind  as  that  of  the  public;  (2> 
that  he  could  recover  for  injury  to  his  leasehold,  and  the  measure  of  dam- 
ages was  the  depreciation  in  its  value  by  means  of  the  railroad.  Pitts- 
burgh and  Lake  Brie  BaHroad  Oo.  v.  Jones  (111  Penn.  St.  304),  260. 
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FIXTURES. 

Bay-aoalM.]  Haj-aoales  wected  bj  the  owimt  of  the  land,  and  not  dteigtuA 
for  lemoyal,  do  not  pMS  bj  a  bill  of  sale.  Dudley  y.  FoaU  (68  N.  H.  57)» 
489. 

FRAUD.  • 

i.  Falae  repreientattoMi  on  lale  of  goodi.]  False  and  ftaadolent  represen- 
tations, calculated  and  intended  to  mislead  and  proTent  examination  and 
inqairy  as  to  the  quality  and  character  of  a  stock  of  goods^  made  by  a 
seller  to  a  pnrchaser  onacqaainted  with  such  goods,  who  exoFcising 
ordinary  pmdence,  is  induced  to  make  the  purchase,  relying  upon  the 
representations,  and  is  thereby  deceived,  are  actionable.  Stewart  ▼. 
SteavM  (68  N.  H.  09),  496. 

2.  Innocent  parohaser.]    A  bona  flde  purchaser  of  land  for  a  valuable  consid- 

eration from  a  fraudulent  grantor  is  not  affected  by  the  fraud  of  the  lat 
ter,  and  may  sell  and  convey  a  good  titie  to  one  having  notice.     Oraig 
V.  2Xnmerfnan  (87  Mo.  475),  466. 

3.  IhcMtf — fidse  representations  to  third  persons.]    Sureties  induced  to 

sign  a  bank  treasurer's  bond  by  oral  statements  as  to  the  soundness  of 
the  bank  made  by  the  trustees,  as  individuals,  to  tliird  persons,  but  not 
intended  to  come  to  the  knowledge  of  the  sureties  nor  to  induce  then, 
to  sign,  cannot  maintain  an  action  against  such  trustees  if  the  statements 
are  false  and  fraudulent.    Savings  Bank  v.  Albee  (68  N.  H.  1(S9)^  601. 

See  Eyidsncb,  49. 

GARNISHMENT. 
See  ExKKFTiON,  747. 

GIFT. 

1.  Oansamortls— vaUditst,  by  wliatlaw  detenniiMd.]    The  validity  of  a 

gift  eauea  mortii  is  to  be  determined  by  the  law  of  the  place  where  it  was 
made,  without  regard  to  the  domicile  of  the  donor.  Bmery  v.  CUmgk 
(68  N.  H.  662),  548. 

2.  Inter  vivos — oheok.]    The  delivery  of  a  check  to  a  payee  named  ss 

trustee,  payable  six  months  after  the  maker's  death,  does  not  constitute  a 
gift  nor  an  enforceable  trust  Appeal  of  Waifnetbuirffh  CoOege  (111  Penn. 
St.  180),  253. 

HIGHWAY. 

See  Eminbnt  DoMAnr,  554;  Municipal  Oobfobatzoii,  241. 

INFANCY. 
Flea  o^  by  lielr.]    Where  a  minor  married  woman  conveys  her  land,  and 
dies  before  attaining  majority,    leaving  a  minor  heir,  the  latter  may 
disaffirm  the   conveyance  within  the  statutory  period  of   limitatioas. 
Earrie  v.  Boe$  (86  Mo.  89),  411. 

INJUNCTION. 
Against  suit  in  another  State.]    A  citizen  of  Massachusetts,  with  knowledge 
that  his  debtor  residing  there  had  stopped  payment,  and  anticipating  pro- 
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oeedings  in  iiiBolTency,  assigned  liis  claim  to  a  ciliaen  of  another  State, 
without  consideration,  and  the  latter,  before  proceedings  in  insolvenc/ 
were  begun  sued  upon  the  claim  in  said  other  State,  and  attached 
property  of  the  debtor  there.  On  a  bill  in  equity  by  the  assignee  in 
insolvency  of  the  debtor,  held,  that  A.  should  be  restrained  from  prose- 
eating  the  action  to  judgment,  if  A.  has  control  of  the  action.  Ounr 
niffham  ▼.  Butler  (149  Mass.  47),  067. 

See  Water  ahd  Watbs-ooubsb,  24,  80. 

INSURANCE. 

1.  Aftanhmcnt]    A  policy  of  life  insurance,  payable  to  the  legal  representa- 

tiTes  of  the  insured,  is  not  subject  to  attachment  during  his,  life.  Day  ▼. 
New  England  Life  Ins,  Co.  (Ill  Penn.  St.  507),  207. 

2.  Zhidanoo  —  piroofii  of  loss.]    In  an  action  on  a  fire  insurance  policy,  otI- 

dence  of  the  service  of  proofs  of  loss  on  the  company,  admitted  without 
ol^tion,  is  no  evidence  of  the  loss.  BUee  v.  Hanover  Fire  Ineuranee  Co. 
(65  Wis.  585),  687. 

3.  Forlaitiizv  —  aasignmant.]    Where  a  policy  of  insurance  has  been  rendered 

voidable  by  the  incumbrance  of  the  property,  and  the  company,  without 
knowledge  of  the  incumbrance,  consents  to  an  assignment,  the  assignee 
cannot  recover.    ElUe  v.  8kUe  Insurance  Co.  (68  Iowa,  678),  865. 

4L  Zntareat  —  asiignmant.]  A.  applied  for  an  insurance  of  his  own  life.  On 
calling  for  the  policy,  he  told  the  company  that  he  wanted  it  transferred 
to  B.,  who  was  not  his  relative  or  creditor,  but  at  that  time  was  a  surety 
on  his  official  bond.  An  assignment  was  accordingly  executed  in  dupli- 
cate, one  being  forwarded  to  the  company,  the  other  retained  by  A.,  who 
also  retained  the  policy  and  paid  all  the  premiums.  No  breach  of  the 
offidal  bond  ever  occurred.  Held,  that  although  the  assignment  had  not 
been  delivered  to  B.,  yet  it  would  be  regarded  as  a  direction  to  pay  the 
money  to  B.,  given  on  the  issuing  of  the  policy,  and  that  B.  was  entitled  to 
the  money.     Scott  v.  Diekson  (108  Penn.  St.  6),  192. 

6.  Bf  Munira  of  prool]    Where  the  defense  to  an  action  on  a  policy  of  fire  in- 

surance is  that  the  insured  purposely  burned  the  building,  the  proof  need 
not  be  such  as  would  be  required  to  justify  a  criminal  conviction  of  arson. 
Id. 

6  Ooonpanoy.]  A  building  was  insured  simply  as  "  occupied,"  by  a  policy 
conditioned  to  be  void  ' '  if  any  change  be  made  as  to  tenants  or  occu- 
pancy.** Held,  that  the  policy  was  not  avoided  by  the  premises  becoming 
unoccupied.  Somerset  County  Mutual  Fire  Ins.  Co.  v.  Usaw  (112  Penn. 
St.  80),  807. 

7.  On  goods  in  nnlloanaed  Inudneu  —  statnte.]    Insurance  on  goods  in  a 

business  carried  on  without  the  license  required  by  law  is  invalid  under 
a  statute  declaring  void  all  contracts  "in  reference  to  the  business"  so 
conducted.    Pollard  v.  Phcmix  Insurance  Co.  (68  Miss.  244),  805. 

S.  Premium — non-payment  of — sickness  of  assured.]  The  sickness  of  the 
assured,  disabling  him  from  traosacting  business,  is  no  excuse  for  the  non- 
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pftymant  of  a  life  insoranoe  premium.  OarpeiUtr  ▼.  (knisnmial  Mutui 
lAft  A$9oeiaii<m  (88  Iowa,  468),  865. 
9,  Anhibitlon  of  gunpowder — "fenend  memheniHee."]  Where  a  policy 
of  ineurance  is  isBued  on  a  stock  of ' '  general  merchandise  consisting  of  dij 
goods,  clothing  and  groceries,"  the  langnage  quoted  being  in  writing,  and 
by  a  printed  condition  the  policy  is  to  be  void  if  gnnpowder  is  kepi,  it  is 
not  a  saffldent  excuse  for  keeping  gunpowder  that  it  is  included  by  ua^e 
and  custom  under  the  words  "general  merchandise."  lAn&rpoA  mi 
London  and  Globe  Im.  Ch,  ▼.  Orr  (88  Blias.  481),  810. 

INTEREST. 

Apportionment.]    The  interest  on  municipal  bonds  and  those  of  priTsie  eat- 

porations  is  apportionable.     WU$on*9  Appeal  (108  Penn.  8t.  844),  814. 

See  Constitutional  Law,  718. 

JUDGES. 
See  GoNflTrnmoNAL  Law,  486. 

JURISDICTION. 
Statute  oCaaolher  State — death  by  negUgenoe.]    An  action  may  be  main- 
tained In  PennsylTania  against  a  corporation  of  New  Jersey  for  nagU- 
gently  killing  a  man  in  New  Jersey,  the  statutes  of  both  States  allow- 
ing such  remedy.    Knight  ▼.  Weet  Jereey  Railroad  Co.  (108  Penn.  St. 

260),  dOO. 

LANDLORD  AND  TENANT. 

Acquiring  advene  title.]    After  the  termination  of  the  tenancy,  a  tenant  maj 

purchase  and  assert  an  adTerse  title  against  the  landlord.     QoSbie  ▼. 

WetherhoU  (116  Dl.  818),  774. 

LARCENY. 
Bjtriok.]    See  Cbdcinal  Law,  102. 

LEASE. 
See  Deed,  322;  LAin>LOBD  A]n>  Tenant,  774;  Nttisance,  421;  Statdtb  op 

Frauds,  .  671. 

LIEN. 

1.  Subrogation.]    One  lending  money  to  remove  a  lien  on  land  is  not  thereby 

subrogated  to  the  rights  of  the  lienor  sgainst  the  land.    Price  ▼.  Court- 
ney (87  Mo.  887),  458. 

2.  Sawing  logs.]  One  who  saws  logs  of  another  into  lumber  and  shingles  hss 

a  lien  at  common  law  for  his  labor.    Ariane  t.  ^ticJUey  (65  Wis.  26),  611. 

LIBEL  AND  SLANDER. 

1.  Action  for  oonspiraoy  to  defaune.]  An  action  lies  for  conspiracy  to  defame 

and  injure  a  person  in  his  vocation.     Wildee-v,  McRu  (111  Penn.  8t  8S5X 
271. 

2,  CAiarge  of  laroeny  of  fixtures.]    In  an  action  for  slandei  the  complaint  al- 

leged that  the  defendant  accused  the  plaintiff  of  being  a  thief.    The 
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answer  admitted  the  speaking  of  the  words,  bnt  denied  malice,  and  aver- 
red that  he  believed  the  charge  to  be  tme,  and  averred  that  the  defend- 
ant had  bought  a  farm  of  the  plaintiff,  and  that  the  plaintiff  afterward 
unlawfully  entered  thereon  and  converted  certain  fixtures  "  and  other 
things  belonging  to  the  defendant,  by  reason  of  the  purchase  afore- 
said," to  his  own  use.  HM,  that  the  answer  did  not  set  forth  a  com> 
plete  defense.     THnMe  v.  Ibtier  (87  Mo.  49),  440. 

d.  Fiivileged  nommnnfoatlon—  comments  on  candidates  Ibr  office.]  A. 
was  chairman  of  an  association  of  dtisens  of  Philadelphia,  known  as  the 
'.'  Committee  of  One  Hundred,"  a  political  organization  confined  to  matters 
of  a  municipal  character.  B.  was  a  candidate  for  re-election  to  judicial 
place;  at  a  meeting  of  the  "  Committee  of  One  Hundred,"  at  which  several 
newspaper  correspondents  were  present,  A.  presented  a  letter,  at  the  same 
time  announcing  that  he  had  received  it  from  a  city  ex-official,  and  further 
stating  the  nature  of  the  contents;  he  then  handed  the  letter  to  the  secre- 
taiy  with  instruction  to  read  it,  which  was  done.  The  letter  alleged  that 
it  was  by  the  charge  of  B.  to  the  jury  in  a  certain  case,  that  a  $200,000 
steal  had  been  made  possible,  etc. ;  the  accusation  was  given  extensive 
notoriety  through  the  channel  of  the  local  newspaper  press,  and  B.  was 
defeated  at  the  election.  In  point  of  fact  the  case  referred  to  was  neither 
tried  before  B.,  nor  was  it  tried  in  the  court  of  which  he  was  judge. 
ffM,  in  an  action  for  libel  brought  by  B.  against  A.,  the  communication 
was  privileged.    Brigg9  v.  GarreU  (111  Penn.  St.  404),  274. 

LICENSE. 
8u  Easement,  758;  Mvnicipai<  Corfobation,  817;  NROUGBNaB,  820l 

LOTTERY. 
Su  Criminal  Law,  478. 

MALICIOUS  PROSECUTION. 

Ko  arrest]  An  action  will  lie  for  malicious  prosecution  although  there  was 
no  seizure  of  person  or  property.  Skutin  v.  Bomk  tf  Stoektan  (M  Cat 
128),  77 

See  Partnership,  160. 

MARRIAGE. 

1.  Breach  of  promise — woman's  impotence.]    It  is  a  valid  defense  to  an 

action  of  breach  of  promise  of  marriage  that  the  woman  was  unable 
to  have  sexual  intercourse,  and  although  she  promised  to  submit  to  a 
surgical  operation  to  cure  the  difficulty,  refused  to  do  so.  Oring  v. 
Lereh  (112  Penn.  St.  244),  814. 

2.  Dhrorce  —  oonnivanoe  —  bar.]    Connivance  by  a  husband  at  his  wife's 

adultery,  on  the  ground  of  which  an  action  for  divorce  by  him  is  dis- 
missed, is  not  an  absolute  bar  to  an  action  for  divorce  for  a  prior  act  of 
adultery,  committed  by  her  with  another  person,  and  not  known  to  the 
husband  at  the  time  he  brought  the  former  action.  Ifarrisan  v.  Mbr- 
rUon  (142  Mass.  861),  688. 

3.  ZiOgitlmation  of  ofbprlng  —  void  marriages  celebrated  In  another  State.] 

Marriage»  l)6tween  whites  and  negroes  being  void  in  Virginia,  such  a  mar- 
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tiage  In  4  HUte  where  it  is  legal  will  not  legitiniKto  children  preTioosly 
bom  to  the  partiee  in  Viiginia,  onder  the  statute  of  that  State  legitimating 
o£bpiing  bj  subsequent  marriage.  Oreenhow  ▼.  Jcm/tif  BuctUor  (80  Va. 
686),  608. 

4.  Iiiability  of  husband  for  wile's  attorney's  foo  in  divorce.]  A  husband  is 
not  liable  at  common  law  for  the  fees  of  his  wife's  attorney  in  a  suit 
brought  by  her  for  divorce.     Olarke  ▼.  Burke  (65  Wis.  859),  681. 

6.  Separmto  bnsJnssi  of  wife — her  right  to  maintain  an  notion.]  Where  a 
married  woman  is  injured  by  the  negligence  of  another,  and  is  habitually 
engaged  in  washing  clothes  for  others  for  compensation,  she  may  prove 
the  value  of  the  time  lost  by  such  injury,  in  an  action  therefor.  IfUming 
V.  Town  of  Shenandoah  (67  Iowa,  505),  854. 

0.  Wife's  title  to  personal  property.  ]  A  married  woman  in  actual  possession  of 

personal  property  may  recover  for  conversion  by  a  mere  trespasser,  with- 
wt  making  proof  of  title.   '  OamnUnge  v.  FriedfMm  (65  Wis.  188),  628. 

See  Parrnt  Ain>  Child,  529. 

MASTER  AND  SERVANT. 

1.  Oontnotor  —  plumber.]    The  owner  of  a  building,  employing  a  plumber 

to  repair  the  water  pipes  in  his  own  way,  is  not  liable  for  an  injury  pro- 
duced to  a  third  person  by  his  negligence  in  that  work.  Bennett  v. 
Truebody  (66  Cal.  509),  117. 

X  Contractor's  servant  —  feUow-senrants  —  oontiibntory  negUgenoe.]  A 
laborer  employed  by  a  contractor  for  grading  a  railroad,  and  a  locomotive 
(Iffigineec  in  the  ;employ  and  under  the  control  of  the  company  in  the  same 
work,  are  not  fellow-servants,  and  the  former  may  recover  from  the  com- 
pany for  an  injury  by  the  latter's  negligence,  although  he  knew  that  the 
employment  was  dangerrons.  Louietiile,  etc.,  BaUroad  Co.  v.  Conroy  (63 
Miss.  562),  885. 

3.  Negligenoe — dangerous  machine  —  negllgenoe  of  oo-senrant  —  prozi- 

*       mnte  canse.]  '  Whei^e  a  competent  servant  in  charge  of  an  engine  runs  ad 
- ''  ■  eb^ine' knowing  it  to  be  dangerous,  und  a  co-servant  is  thereby  injured, 
the  master  is  not  liable.     Philadelphia  Iron  and  SUel  Go.  t,  Danit  (111 
Penn.  St.  597),  805. 

4.  storing  dynamite.  ]    A  railroad  company  engaged  in  enlarging  a  tunnel 

on  its  line,  constructed  a  magazine  for  storing  dynamite  82  feet  from  the 

'      inun  line,  and  about  160  feet  from  the  mouth  of  the  tunnel,  which  con- 
'    tained  a  stove  and  about  1,100  pounds  of  dynamite.    An  explosion  took 
place  from  ao  unknown  cause,  killing  one  of  the  company's  flagmen  stand- 
ing near  the  track.     Held,  that  the  question  of  negligence  was  for  the  jury. 
Tieeue  v.  Baltimore  and  Ohio  BaOroad  Co.  (112  Penn.  St.  91),  810.   . 

6.  injury  to  servant  outside  hours  of  labor.]    A  workman,  staying 

on  his  employer's  premises  during  the  noon  recess  to  eat  his  dinner,  was 
then  required  by  the  foreman  to  open  a  ventilator,  and  was  injured  while 
doing  it  by  ito  defective  construction.  Held,  that  the  master  was  liable. 
Broderiek  v.  Detroit  Union  Depot  Co.  (56  Mich.  261)^  882. 
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6.  Bailway  oondnotor  r»o«iTiiig  alleged  prisoner  on  train.]    Where  one 

falselj  pretends  to  the  conductor  of  a  railway  train  that  he  is  an  officer  of 
justice,  and  demands  to  put  upon  the  train  a  person  whom  he  pretends  to 
have  arrested  for  crime,  and  the  conductor  in  good  faith  receives  the  pris- 
oner on  the  train  against  his  protest,  the  railway  oompany  is  not  liable 
therefor.  Jackson  ▼.  ^.  LouiB,  Iron  Mountain  d  Southern  BofUway  Co, 
(87  Mo.  422),  460. 

7.  Bl|^t  to  servant's  whole  time.]    On  a  contract  for  services,  for  a  fixed 

compensation,  as' agent  in  settling  claims,  the  master  is  prima  faeie  entitled 
to  notary's  fees  earned  by  the  servant  in  the  employment.  Leack  v.  Han- 
nOnU  dt ».  Joseph  BaHroad  €h,  (86  Mo.  27),  408. 

See  Crdonal  Law,  7(^. 

MINES. 
l>aty  of  upper  proprietor  as  to  water.]  Where  an  upper  and  adjacent  owner 
of  a  coal  mine  built  a  dam  to  confine  the  accumulating  water  in  his  mine, 
and  it  gave  way  and  fiooded  a  lower  mine,  the  former  is  not  liable  with- 
out proof  of  negligence  in  the  erection  or  care  of  the  dam,  or  that  the  dam 
collected  water  which  without  it  would  have  fiowed  elsewhere.  Jones  v. 
Bobertion  (116  Dl.  648),  786. 

MISTAKE. 
Of  law.]  A  surety  executed  a  new  note  in  jconsideration  of  the  surrender  of 
an  old  one  on  which  he  was  surety.  He  had  legally  been  released  from 
liability  on  the  old  note  by  the  action  of  the  insolvent  principal,  but  both 
parties,  although  they  knew  all  the  facts,  were  ignorant  of  the  law  and 
supposed  him  still  liable.  Meld,  that  he  was  bound  by  the  new  note. 
Churchia  V.  Bradley  (68  Vt.  4(»),  668. 

MUNICIPAL  CJORPORATION. 

1.  Dutf  to  repair  country  road  in  city.]    A  city  is  not  bound  to  keep  in  repair 

a  country  road  in  a  sparsely  settled  portion  of  its  territorial  limits,  for  its 
entire  width,  but  only  to  an  extent  sufficient  for  travel,  nor  bound  to  light 
it  at  night.    Mon&f^ahela  OUy  v.  FUcher  (111  Penn.  St.  9),  241. 

2.  Fire  limits.]    A  city  empowered  by  charter  "to  make  regulation  against 

danger  from  accidents  by  fire,  to  establish  fire  districts,  and  on  petition  of 
the  owners  of  two-thirds  of  the  ground  included  in  any  square  or  block,  to 
prohibit  the  erection  thereon  "  of  wooden  buildings,  may  not  establish  fire 
limits  except  on  such  petition.  OUy  of  Des  Moines  v.  Oiichrist  (67  Iowa, 
210),  841. 

3.  loy  sidewalk.]    In  the  absence  of  any  structural  defect  in  a  sidewalk,  a 

city  is  not  liable  for  an  injury  by  mere  slipperiness  caused  by  the  sudden 
thawing  of  snow  and  ice.  Orossenback  v.  OUy  ofMUteaukee  (66  Wis.  81), 
614. 

4.  liinefise  tax — on  railroads.]    Under  an  authority  to  impose  a  license  tax 

upon  "persons  and  employments"  a  city  may  not  impose  a  license  tax 
upon  a  railroad  corporation.  OUy  of  Lynchburg  v.  Norfolk  db  Western 
BaOroad  Company  (80  Va.  287),  692. 
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6.  ZJabUity  for  negUgwio*  of  UctuiM.]  A  munioipal  oorpozation,  gnating' 
A  license  to  lay  a  private  water-pipe  in  a  street,  is  not  liable  to  a  tliird  per- 
son bj  the  negligence  of  the  licensee  or  his  oontnctor  in  doing  the  wo^. 
Borough  of  Susquehanna  Depot  v.  SimnumM  (112  Penn.  St.  884),  817. 

6.  lAmbOitf  to  lot  owner  for  injury  by  street  railway.]    A  town,  owning  the 

fee  of  its  streets,  granted  to  a  railwaj  company,  legally  authorised  to  con- 
struct a  railway  throogh  the  town,  the  privilege  of  laying  the  track  through 
the  center  of  a  street,  upon  condition  that  the  company  should  grade  the 
street  and  properly  plank  the  track.  The  road  was  constructed,  and  in- 
jury caused  to  the  lots  of  an  adjacent  owner  by  raising  the  street  grade 
and  obstructing  lus  view.  SM,  that  the  town  was  not  liable.  OUjf  tf 
(Hney  ▼.  FAar/ (115  111.  619),  178. 

7.  Nuisanoe  —  dangerous  walL]    The  brick  walls  of  a  burned  building  stand- 

ing on  private  property  on  the  line  of  a  city  street,  and  so  unstable  as  to 
be  dangerous  to  passers  on  the  sidewalk,  were  blown  upon  and  crushed  a 
house  on  an  adjoining  lot,  and  killed  a  child  visiting  in  the  house  at  the 
time.  The  walls  had  been  standing  in  that  condition  for  several  months. 
The  mother  of  the  child  sued  the  dty  for  damages.  MM,  not  maintain- 
able.    EOeif  v.  OUif  of  Kaneae  (87  Mo.  108),  448. 

8.  hog-pens.]  A  dty  may  reasonably  prohibit  hog-pens  exoept  for  pur- 
poses of  commerce.    State  v.  Holeomb  (68  Iowa,  107),  858. 

9.  Public  oontraot  —  ultra  vires.] '  A  board  of  county  supervisors,  contracting 

for  the  erection  of  a  public  building,  may  legally  stipulate  that  no  pay- 
ments should  be  made  to  the  builders  so  long  as  any  claims  for  work  or 
materials  stood  against  them.    Knapp  v.  Swaney  (S^  Blich.  845),  897. 

10.  Bight  to  abolish  weUs  in  streets.]  A  city  may  abolish  wells  in  its  streets, 
as  a  sanitary  measure,  without  compensation  to  lot  owners.  F^errenbaeh 
V.  Turner  (86  Mo.  416),  487. 

11.  Surfiice  water.]  A  dty  in  grading  streets  is  not  bound  to  provide  means 
of  escape  for  water  of  a  stream  overflowing  its  channels.  Morrie  v.  OUy 
of  OouneU  Bluffe  (67  Iowa,  848),  848. 

NECESSARIB». 
Su  Statute,  196. 

NEGLIGENCE. 

1.  Arohiteot.]    An  architect,  employed  to  furnish  plans  for  a  building  and 

superintend  the  construction,  is  liable  for  damage  by  the  cracking  of  the 
walls  through  his  lack  of  skill  or  care.  Sehreiner  v.  MtOer  (67  Iowa,  91). 
889. 

2.  Ckmtributory — fire  on  land — leaving  stubbie.]    In  an  action  against  a 

railway  company  for  negligently  allowing  fire  to  escape  from  its  locomo- 
tive engine  and  destroy  plaintiffs'  crops,  it  is  no  defense  that  the  plaintiff 
allowed  grass  and  stubble  to  remain  on  his  field  adjoining  the  railway. 
Fatten  V.  St,  Louie  and  San  Franeieco  Ba/3/wiy  Co,  (87  Mo.  117),  446. 
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3.  .]    In  mxj  dflgiM  defeats  an  aeHon  for  negligence.    Mmonffohda  (Xfy 

V.  FUeh&r  {111  Penn.  St.  9),  241. 

4.  Dangerona  preniiaea — licenaee.]    Where  the  owner  of  adjoining  hoases, 

with  an  alle7  between  them  leading  to  a  factory,  anifera  the  wall  of  a  privy 
abutting  upon  the  alley  to  be  in  bad  repair,  and  the  minor  child  of  the 
tenant  of  one  of  the  honaea,  while  on  his  way  to  the  factory  for  hia  own 
amusement,  was  injured  by  the  wall  falling  upon  him,  heldf  that  the 
owner  was  liable.    SMOinff  ▼.  Ahemet^  (112  Penn.  St.  487),  820. 

ft.  Inqmlahla — parent  and  child.]  It  cannot  be  held  as  matter  of  law  that 
the  parents  of  a  boy  four  years  old  are  negligent  in  allowing  him  to  walk 
in  the  streets  of  a  city,  in  the  day>time,  in  charge  of  his  sister,  an  intelli- 
gent girl  of  eleven  years  of  age,  and^  the  children  themselves  can  only  be 
held  to  auch  a  degree  of  care  as  is  reasonably  to  be  expected  of  children 
of  their  age.     CotUtu  v.  Bmth  Bo9tan  RaO/road  Co.  (142  Mass.  801),  676. 

6.  Xitvery  oarxlaga — passenger  wlthoiit  leave.]    If  one  is  in  the  vehicle  of 

another  without  his  knowledge  or  consent,  and  is  injured  by  his  careleaa 
driving,  he  cannot  recover  therefor.    Biegriit  v.  Amot,  (86  Mo.  200),  426. 

7.  Prozimale  cause.]    If  one  carefully  driving  on  a  highway  on  a  dark  night 

turns  to  the  left  to  avoid  going  down  an  unrailed  embankment  on  the 
right,  and  collides  with  a  carriage  coming  from  the  opposite  direction,  the 
defect  is  the  proximate  cause  of  the  injury.  Piagg  v.  Uudaon  (142  Mass. 
280),  674 

8.  iqjiiry  to  runaway  horaea.]    A  aleigh  was  overturned  by  an  ash 

heap  in  a  highway,  and  the  horses  attached  ran  away,  and  about  five  or 
six  miles  distant,  and  a  mile  from  any  highway,  they  were  Icilled  by  a 
railroad  locomotive.  HM,  that  the  negligence  of  the  township,  if  any, 
was  not  the  proximate  cause.  7\nmUhip  of  Wut  Mahanoif  v.  Watson 
(112  Penn.  St.  674).  886. 

See  JuBisDicnoN,  200;  Mastbr  and  Sbrvakt,  806,  810,  882;  Master  asd 
Sbrvakt,  886;  Municipal  CJobforation,  817,  614;  Officsb,  68;  Wabb- 

VMAN,  684. 

NEGOTIABLE  INSTRUMENT. 

1.  AHaring— filling  in  place  of  payment  —knowledge  of  one  Joint  maker.] 

The  filling  in  a  blank  with  the  place  of  payment  in  a  promiasory  note, 
consented  to  by  one  joint  maker,  binds  the  other.  Canon  v.  Origi>y  (116 
m.  161).  760. 

2.  ratiftoatlon.  j    The  unauthorised  alteration  of  the  rate  of  interest  in  a 

promissory  note  will  not  release  the  maker  where  he  learned  of  it,  and 
failed  to  rescind  the  contract  and  return  the  consideration.    Id. 

4.  ImpHed  pKomiso  to  raimbarBe  aooommodation  indorserJ  A.  sold  lumber 
to  B.  for  C,  and  with  C.'s  consent  took  in  payment  «  note  payable  to  his 
own  order,  which  he  indorsed  to  C,  and  was  afterward  compelled  to  pay  to 
an  innocent  holder.  IT^M,  that  there  was  an  implied  promise  by  C.  to 
reimburse  him.     Abraham  v.  MUeheU  (112  Penn.  St.  2.%),  812. 

Vol,  L  VI  — 118 
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•C  JXmomatty  for  pnwntmiit  —  waiver.]  The  making  and  dating  a  note  at 
a  particolar  place  is  not  equivalent  to  making  it  payable  there.  Oxnard 
y.  Vamum  (111  Penn.  8t.  198),  2S5 

6.  .]  A  promiee  to  pay  by  the  indorser,  after  the  maker's  defaolt,  not  only 

dispenses  with  proof  of  presentment  and  notice,  but  throws  on  the  in- 
doraer  the  harden  of  proving  the  holder's  neglect  and  his  own  ignorance 
of  it  at  the  time  of  his  promise.  Id. 

6.  Payable  in  merchandise.]    A  written  promise  to  pay  to  bearer  one  ounce 

of  gold  in  two  years  from  date  is  not  a  negotiable  promissory  note.  Bob-^ 
&rU  ▼.  amUh  (58  Vt.  498),  567. 

C  SIgiiing  by  agent.]  A  promissory  note,  reading  "  we  promise,"  and  dgned, 
"  Pioneer  Mining  Company,  John  E.  Mason,  Sapt.,"  and  not  sealed,  may 
be  shown  by  parol  to  have  been  onderstood  by  the  payee  to  be  the  note  of 
the  company  alone,  and  to  have  been  for  a  consideration  i>— ing  to  the 
company;  in  which  case  the  superintendent  is  not  bound.  Btan  v.  PSo* 
neer  mtUng  Go.  (66  Cal.  451),  106. 

7.  Theft  ^  title.]    Coupon  bonds  issued  by  the  State  of  Virginia  had  been  re- 

deemed, and  others  had  been  issued  in  their  stead.  The  bonds  so  re- 
deemed were  stolen  from  the  State,  and  came  into  possession  of  a  bona 
fide  holder  for  value,  who  presented  them  to  be  funded  into  other  State 
bonds.  HMf  that  mandofiMU  would  not  lie  to  compel  the  funding. 
Branch  v.  Oommisnonen  of  Sinking  Fund  (80  Va.  427),  596. 

8.  Unnamed  prinoipal  —  evidence.]    In  an  action  against  A.  on  a  non-nego- 

tiable note  signed  by  B.  as  apparent  principal,  evidence  is  competent  to 
show  that  B.  acted  as  agent  for  A.  in  the  transaction;  but  this  does  not 
apply  to  negotiable  notes.     WOfiter  v.  Wraif  (19  Neb.  558.),  754. 

NEW  TRIAL. 
Cknnmeiits  of  ooimsel.]    See  Triai«,  812. 
For  remarks  by  Judge.  J    See  Criminal  Law,  750. 

NOTES. 
Oanler  —  sleeping-car  company  —  liability  for  passenger's  money,  86Ql 
Oonstitatioiial  law — imprisonment  for  contempt,  868. 
Ckmtraot — consideration  —  extra  oompensatiou  for  services,  883 
Covenant  running  with  the  land,  151. 
]>eed  —  lease  to  *'  heirs  and  assigns,"  824. 
Smlnent  donudn  —  underground  easements  in  highways,  860. 
Zhidenoe  —  telephone  communication  through  operator,  906^ 
CMft  —  inter  mtos  —  check,  258. 
I^fnnotion  —  against  suit  in  another  State,  668. 
Insuranoe  —  cessation  of  interest  in  life»  196. 
libel  —  privilege  —  comment  on  candidate  for  office,  286. 
Marriage    -  legitimation  of  offspring  by,  607. 
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JifVrES—Chtainitttd. 
|ifiiwV<ip>i  oorpbration  —  noisanee  ^-^  dangerous  wall,  446. 
Nagllgmioe  —  oontributorj  —  jumping  from  moying  train,  848. 
Officer — liability  for  moneys  loet  by  robbery,  86. 
Railroad  —  nuisance  —  injunction,  6. 

Statute  of  Wmttaticwia  —  conversion  of  personalty  Into  fixtures,  708. 
Surety  —  for  good  conduct  —  defenses,  480. 
Tetegraphs  —  stipulation  for  repeating,  184. 
Trial — improper  comments  of  counsel,  814. 
Water  and  water-oourse  —  fouling  stream,  89. 
li^tness  —  party  testifying  -opposite  party  dead,  687. 

NUISANCE. 

1.  Zlaves-drlp.]    The  eaves  of  the  defendant's  building  projected  over  the 

plaintiffs  lot,  and  over  the  wall  of  a  building  which  he  was  erecting. 
On  request,  the  defendant  placed  a  tin  conductor  under  the  eaves,  but  it 
was  found  to  be  in  the  way  as  the  wall  rose,  and  the  plaintiff  amoved  it 
and  cut  the  eaves  back.  The  water  from  the  roof  drenched  the  wall  in  an 
unusual  storm,  and  caused  it  to  fall.  Hddi^  (1),  that  formal  notice  of  the 
removal  of  the  conductor  was  not  essential;  (8),  that  it  was  not  the  plain- 
tiff's duty  to  prevent  the  eaves-drip;  (8),  that  the  plaintiff  was  entitled  to' 
recover  damages.    Copper  v.  DoMn  (68  Iowa,  767),  872. 

2.  lioensed  bawdy-house.]    The  lessor  of  property  used  as  a  licensed  bawdy- 

house  is  not  liable  for  a  consequent  injury  to  the  adjoining  proprietors, 
unless  he  leased  it  knowing  of  the  intended  use,  or  continued  the  leasing 
after  he  had  acquired  knowledge  of  such  use;  and  knew  that  it  had  be- 
come  a  nuisance  notwithstanding  the  license.  Oiwn$  v.  Van  8iudd\ford 
(86  Mo.  149),  421. 

See  Municipal  Corporation,  448, 868;  Railroads,  1;  Water  and  Watbr- 

CouRss,  80. 

OFFICE  AND  OFFICER. 

Tax-colleotor — liafatUty  for  moneys  robbed  —  nogUgeooe.]  A  county  col- 
lector,  owing  $2,700  of  taxes  not  paid  over,  concealed  about  $4,600  on  his 
person,  and  set  out  on  horseback,  unarmed,  from  his  residence  to  go  to  the 
county  seat  to  pay  it  over.  On  the  way  he  was  attacked  by  a  highway 
robber,  and  some  88,8(X)  was  taken  from  hiuL  Heid,  that  he  was  negli- 
gent in  carrying  more  than  the  amount  required,  and  that  it  was  for  the 
jury  to  say  whether  he  was  not  negligent  in  going  unarmed;  and  that  be- 
ing negligent,  his  sureties  would  be  liable.    8taU  v.  Hcwion  (78  Ala. 

676),  69. 

See  CoNSTmnroHAL  Law,  486. 

PARENT  AND  CHILD. 

L  Ziabiltty  of  father  for  minor  ohild's  torts.]  The  father  of  a  child  eleven 
years  old  is  not  liable  for  negligently  allowing  him  to  have  a  loaded  pistol 
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with  whieh be  eareleMlj  thol another  child.    Eagertif  ▼.  PmMmifl^  QtL 
868),  101. 
fl.  Right  of  onstody  —  manrlege.]    The  legal  marrijige  of  a  female  intent 
terminates  the  father's  right  to  her  eostodj  and  servioea.     Ald/rielk  ▼. 
BenneU  (68  N.  H.  415)»  529. 

See  OOHBTITUTIONAL  Law,  539;  NBOLiexNCB,  075. 

PARTNERSHIP. 

!•  ZiabOity  of  one  aliegjng  that  ha  Is  a  partner.]  One  obtaining  goods  from 
another  on  the  repre8entatl<m  that  he  is  a  member  of  a  firm,  is  liable 
therefor  as  a  partner,  without  regard  to  the  terms  of  the  partnership,  and 
eTen  althoogh  there  is  no  partnership.  Bud  ▼.  Cr&mer  (111  Penn.  Su 
488),  295. 

fl.  ZJabiUty  of  one  partner  lior  another's  naUoloiis  paoseouUon.]  One  part- 
ner is  not  liable  for  a  malicioos  prosecution  by  his  copartner,  where  he 
did  not  know  of  or  consent  to  it,  and  it  did  not  benefit  the  firm.  Bmo^ 
hrani  v.  Barker  (115  111.  881),  169. 

See  SusBTT,  299. 

PARTY-WALLS. 

Oovmant  ronning  with  land.]  Where  A.  and  B.  agreed  upon  a  party- wall, 
to  be  built  at  the  expense  of  A.  and  for  one-half  of  which  B.  was  to  reim- 
burse him  before  using  the  wall,  and  that  the  agreements  should  be 
taken  as  ooTcnants  running  with  the  land,  held,  that  the  covenant  for 
reimbursement  did  not  run  with  the  lot  of  A.  CHheon  v.  SMen  (115 
m.  199),  146. 

PAYMENT. 

Appropriation.]    See  Substt,  299. 

PENSION. 

Zbcamption.]  Pension  money  invested  by  the  pensioner  in  a  homestead  is  not 
exempt  from  the  claims  of  prior  creditors.  Beificnv.  TTottar  (82  Ey. 
60),  878. 

PERJURY. 

See  CBDaKAi^  Law,  167. 

PHYSICIANS. 

Refusal  to  license.]  A  board  of  censors  of  a  medical  society  may  not  refuse  a 
license  to  an  applicant  on  the  sole  ground  that  he  is  not  worthy  of  public 
confidence.  Gage  ▼.  Ceneare  of  New  Hampefwre  Eeleetic  Medical  Soeietg 
(68  N.  H.  92),  492. 

PLEDGE. 

Iioss  of--  action  of  damages.]  A  declaration  alleged  that  the  plaintiff  deliv- 
ered stock  to  the  defendant  as  collateral  security  for  the  payment  of  his 
note,  the  defendant  undertaking  to  redeliver  it  on  payment;  that  at  the 
maturity  of  the  note  the  plaintiff  was  ready  and  willing  to  pay  it,  and  de 
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UMuided  the  stock,  but  was  informed  hj  the  defendant  that  it  wis  lost; 
that  some  fifteen  months  afterward  the  stock  was  found  and  the  note 
was  paid;  that  owing  to  the  delay  the  plaintiff  lost  a  sale  of  the  stock 
which  he  had  contracted  to  make,  to  his  damage.  BM^  no  cause  of 
action.    Oumnoek  ▼.  Ifetdniryport  8cmng9  IntfbUwtion  (142  Msss.  842),  679. 

PROXIMATE  CAUSE. 
See  NaouasNGs,  886,  674. 

RAILROADS. 

1.  Orosslng  othsts — eminent  domain  —  damagM.]    Where  one  railroad  com« 

pany  seeks  to  acquire  a  right  of  way  across  the  tracks  of  another,  although 
it  stipulates  to  construct  and  maintain  all  necessary  frogs  and  crossings, 
yet  the  other  may  show  and  recorer  for  injury  to  the  value  of  the  road 
and  its  capacity  to  do  business.  Chicago  and  WeaUm  Indiana  B,  Go,  ▼. 
£kigUu)ood  (hnnecUng  B.  Co.  (115  111.  876),  173. 

2.  Z>nt7  to  fence  as  to  ohildren.]    The  neglect  of  a  railway  company  to  fence 

its  road  may  be  considered  by  the  jury  in  an  action  for  an  injury  to  a  child 
straying  upon  the  track.  Keyser  ▼.  Chicago  and  Grand  Trunk  BaHwag 
Co.  (56  Mich.  559),  405. 

3.  Ntdsance  —  ii\fnry  to  dweIUngB.J    A  railroad  company,  using  a  public 

street  for  a  terminal  yard,  without  having  made  compensation  {to  the  ad- 
joining land-owners,  and  thereby  causing  a  nuisance  to  neighboring  dwell- 
ings, may  be  restrained  by  injunction.,  although  such  use  is  authorized  by 
the  legislature  and  is  necessary  to  the  business.  Pennayhania  Bailroad 
Co.  V.  Angel  (41  N.  J.  Eq.  [14  Stew.]  316].  1. 

4.  Bight  of  way  —  damages.]    Where  a  railroad  company,  without  having 

acquired  a  right  of  way,  enters  upon  land,  and  constructs  its  road  thereon, 

d  afterward  proceeds  in  condemnation  proceedings,  the  landowner  is 

ot  entitled  to  have  the  value  of  the  railroad  placed  on  his  land  included 

the  damages  in  such  proceedings.    Lomwiile,  New  Orleans  and  Texae 

BaOroad  Company  v.  Dickson  (63  Miss.  880),  809. 

See  Cabbibbs,  100,  874,  592,  861;  Masteb  akd  Sebyabt,  460;  Municipal 

COBFOBATION,  178,  592. 

RAPE. 
I>eolaratlon  of  prosecntiiz.]    Sec  Criminal  Law,  126. 

REMAINDER. 
See  Action,  514. 

SALE. 

1.  Oontimct  for  snooessive  deUverles — breach.]  Under  a  contract  for  the 
sale  of  500  tons  of  coal  at  a  specified  price,  to  be  delivered  on  the  cars  by 
the  defendant  at  their  place  of  business,  as  plaintiffs  might  order,  between 
the  12th  September  (the  date  of  the  contract)  and  the  Slst  March  follow- 
ing, provided  that  not  more  than  200  tons  should  be  ordered  "in  any  one 
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month; "  the  first  order,  made  in  September,  being  for  200  tons,  the  de- 
fendants were  entitled  to  one  month  from  the  date  of  the  contrBet  within 
which  to  make  the  delivery,  and  to  a  like  period  for  each  sacoessiTe  order 
of  200  tons.    Johtuan  ▼.  AUen  (78  Ala.  887),  84 

2.  A  failure  to  deliver  any  part  of  the  quantity  ordered  would  not  terminate  the 

contract,  unless  the  plainti£b  elected  so  to  consider  it;  and  a  partial  deliv- 
ery being  accepted,  they  could  not  carry  the  deficiency  over  into  the  next 
month,  and  demand  it  In  addition  to  the  matimnm  quantity  specified  for 
each  monthly  delivery.    Id. 

3.  Plaintiffs  having*ordered  200  tons  during  each  of  the  months  of  September 

and  October,  could  only  order  100  tons  in  November,  which  would  exhaust 
the  contract;  and  the  defendants'  failure  to  deliver  each  month  the  full 
quantity  ordered,  was  a  separate  breach  accruing  at  the  end  of  each 
month.    Id. 

4.  Damages.]    The  coal  being  mixed  by  the  defendants  at  a  railroad  station 

where  they  alone  were  engaged  in  the  business,  and  being  intended,  as 
they  knew,  for  sale  by  the  plaintiffs  in  Tuskaloosa,  the  nearest  market, 
the  measure  of  plaintiff's  damages  for  a  breach  is  the  difference  between 
the  contract  price  and  the  market  price  in  Tuskaloosa,  with  cost  of  trans- 
portation added;  and  this  is  to  be  estimated  for  each  separate  breach,  on 
each  partial  delivery.     Id. 

6.  After  the  contract  was  exhausted  by  the  maximum  orders  during  the  months 
of  September,  October  and  November,  any  subsequent  deliveries  accepted 
by  the  plaintiffs  must  be  applied  to  the  several  breaches  in  the  order  of 
their  occurrence,  beginning  with  the  first.    Id. 

6.  Delivery  to  carrier — title.]    Where  a  manufacturer  in  one  city  receives 

an  order  for  goods  tluough  his  agent  in  another  city  for  a  customer 
there,  and  ships  them  by  a  common  carrier  'at  the  place  of  manufacture, 
title  ordinarily  passes  at  the  place  of  shipment,  although  payment  is  made 
to  the  agent  at  the  other  place.     Sarbeeker  v.  SUUs  (65  Wis.  171),  024. 

7.  Implied  warranty.]    On  a  sale  of  hogs,  known  by  the  seller  to  be  intended 

for  the  market,  and  with  no  opportunity  for  inspection,  there  is  an  implied 
warranty  of  fitness.     Beit  v.  FlirU  (58  Vt.  548),  570. 

8.  .]  A  pork  packer  in  Dubuque,  Iowa,  sold  to  a  dealer  in  Pottsrille,  Pa.. 

"five  car-loads  fully  cured  sweet  pickled  shoulders,  f.  o.  b.  Dubuque." 
Upon  arrival  at  Pottsville  the  goods  were  found  to  be  unmerchantable. 
In  an  action  upon  the  implied  warranty,  the  court  charged  that  the  de- 
fendant was  bound  to  furnish  pork  that  was  "sweet  and  sound  and  in  fit 
condition  to  be  sold  in  the  trade."  ffM,  error.  I^an  v.  Ukner  (106 
Penn.  St.  882),  210. 

See  Contract,  657. 

SCHOOLS. 

Admission  of  non-rsatdents.]  The  legislature  may  authorise  each  common 
school  district  to  admit  or  exclude  children  non-resident  in  the  district. 
SkUe  V.  Joint  School  District  (65  Wis.  631),  658. 
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SENTENGB 
Second  offnuM.]    5m  Cbhonal  Law,  184. 

SET-OFF. 
8u  Agency,  204. 

SHIP  AND  SHIPPING. 

Bmafay  —  part  owimt.]    A  part  owner  of  a  Tessel  maj  oommit  bamtrj 

against   the  other  owners.     Phcmix   Insurance   Go.  ▼.  Moog  (68  Ala. 

284),  81. 

SLEEPING  CAR  COMPANY. 

iSSM  Cabribr,  846. 

SPECIFIC  PERFORMANCE. 
See  Vbndob  and  Pubchasbk,  684. 

STATUTE. 

1.  '^  Any  othar  parson  " — wifa.]  A  statute  giving  a  right  of  action  for  monej 
lost  at  gaming  to  the  loser  "  or  any  other  person/'  does  not  indade  the 
loser's  wife.    Moore  v.  Settle  (82  Ky,  187),  889. 

fl.  ZhEolusion  of  party  as  witness  whare  opposite  party  is  dead.]  Under  a 
statute  exclnding  a  party  from  testifjiag  in  his  own  favor,  where  the 
other  ''original  partj  to  the  contract  or  cause  of  action  "  is  dead,  a  devisee 
of  land  whose  testator  held  under  a  deed  from  the  defendant  is  incompe- 
tent to  testify  in  an  action  of  ejectment  brought  by  him,  as  to  the  non- 
delivery  of  such  deed.     Chapman  v.  Dougherty  (87  Mo.  617),  469. 

3.  Family  naoassarias — funeral  azpansas  of  wife's  mother.]  Under  a  stat- 
ute making  married  women  liable  on  their  contracts  "  for  articles  neees. 
sary  for  the  support  of  the  family,"  a  married  woman  is  liable  on  her  con- 
tract for  the  funeral  expenses  of  her  mother  who  lived  and  died  in  the 
household,  leaving  no  estate.    Bair  v.  Bobins&n  (108  Penn.  St.  247),  198. 

A,  Joomals  of  legislatura  to  add  to.]  The  journals  of  the  legislature  are  not 
admissible  in  evidence  to  show  that  a  statute  does  not  contain  amend- 
ments which  were  adopted.    Ex  parte  Wren  (68  Miss.  512)  825. 

See  Insubancb,  805. 

STATUTE  OF  FRAUDS. 

1.  Dabt  of  another — promise  to  indemnify.]  An  oral  promise  to  indemnify 
one  if  he  will  become  security  for  a  third  person  is  within  the  statute  of 
frauds.    Ifugent  v.  Woffe  (111  Penn.  St.  471),  291. 

"2.  Xiaasa — memorandum.]  A.  directed  his  agent  to  look  for  a  store  for  him, 
and  to  negotiate  for  a  lease  of  it.  The  agent  wrote  a  letter  to  A.,  stating 
that  he  had  been  looking  at  B.'s  store,  containing  a  description  of  the 
premises,  naming  the  annual  rent  asked  for  a  term  of  five  years,  and 
inquiring  whether  the  premises  and  amount  of  rent  were  satisfactory.  A. 
telegraphed  to  the  agent:  "  If  basement  included  &t  four  thousand  secure 
five  years'  lease."  This  telegram  was  handed  by  the  agent  to  B.,  who 
orally  accepted  the  offer.  Held,  not  a  sufficient  memorandum  under  the 
atatute  of  frauds.    HaUinge  v.  Weber  (142  Mass.  282),  671. 

See  CoKTRACT,  912. 
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STATUTE  OK  LIMITATrONS. 

OonTttrdonofponoiialtjiatofizfearM— grant  to  third  psMB.]    Twoooad- 

teiB,  belonging  to  A.,  were  without  his  knowledge  or  ftnthority  jdaeed 

by  B.  in  a  shop  bnilt  by  him  on  his  land,  nailed  to  the  floor,  and  used 

there.    Four  years  afterward,  B.  mortgaged  the  premises  to  C,  who, 

eight  years  later,  foreclosed  the  mortgage,  and  then  sold  the  premises  to 

D.,  making  no  mention  of  the  counters.    A.,  who  two  yean  subsequently 

first  learned  where  the  counters  were,  took  them  from  D.'s  possession. 

EM,  that  D.  could  maintain  replevin  for  them.    Ohapin  ▼.  Fkredand  (14& 

Mass.  888),  701. 

See  SuRBTT,  801. 

SUPPORT 

Of  ioa]    See  Easbmbnt,  581.  

SURETT. 

l.'Oontillnition — statute  of  limitations.]  A  surety  who  has  paid  the  debt 
cannot  enforce  contribution  against  his  co-surety,  if  when  it  was  paid 
the  statute  of  limitations  had  attached  as  between  the  original  obligee 
and  the  co-surety  or  his  executor.  Cochran  t.  Walker^e  Exeeutore  (88  Ky. 
21M),  891. 

&  For  good  conduct — defianses.]  Sureties  on  the  bond  of  a  book-keeper  of  a 
bank  are  liable  for  his  defalcations  or  overdrafts,  although  the  cashier  con- 
sented and  the  directors  were  negligent  in  discovering  them.  Chew  v. 
mingxoood  (86  Mo.  260),  429. 

3.  Partnership  —  good  faith  —  appropriation  of  payments.]    A.,  B.  and  C. 

were  partners  in  the  banking  business,  and  G.  managed  the  business.  B.» 
suspecting  C.  of  irregularities  and  discrepancies,  but  without  communicate 
ing  his  suspicions  to  A.,  refused  to  continue  the  connection  unless  A. 
would  indemnify  him  against  C.'s  acts  and  omissions.  A.  thereupon  exe- 
cuted a  bond  to  him  for  such  indemnity.  It  was  afterward  discovered  that 
C,  both  before  and  after  the  execution  of  the  bond,  had  overdrawn  and 
nisappropriated  the  firm  moneys.  These  sums  were  in  part  repaid  by  C, 
without  specific  appropriation.  Held  (1),  that  the  bond  was  enforceable; 
(2),  that  C.'s  payments  must  be  appropriated  to  the  over-drafts  in  the 
order  of  time  without  reference  to  the  bond.  Pardee  v.  Maride  (111  Penn. 

St.  548),  299. 

TAXATION. 

^personal  property  of  non-residents.  J  Notes  and  mortgages  belonging  to  a 
non-resident,  but  placed  in  the  hands  of  an  agent  in  this  State  for  collec- 
tion and  reloaning  in  this  State,  are  taxable  here.  Fi/Mh  v.  County  of 
York  (19  Neb.  50),  741. 

See  Assignment  for  C^rbditobs,  129 

TELEGRAPHS. 
Stipulation  for  repeating.]  A  stipulation  by  a  telegraph  company,  that  unless 
a  message  is  repeated  at  the  expense  of  the  sender,  the  company  shall  not 
be  liable  in  damages  for  mistakes,  delay,  or  non-delivery,  is  valid,  and 
exempts  from  liability  except  tor  willful  misconduct  or  gross  negligence. 
JIart  V.  Western  Union  Telegraph  Co.  (66  Cal.  579)  119. 


INDEX,  945 

TELEPHONE. 
See  EviDBNCB,  001. 

THEATRE  COMPANY. 
Stockfaoldani>  frM  iMti —transfer.]    See  Ck)RFORATiON,  281. 

TRADE-MARK. 

1.  ^  Health  preaenrlng.'*]    *'  Health  preserving  "  is  not  a  valid  trade-mark  for 

corsets.  Courts  will  not  interfere  to  protect  a  trade-mark  where  ordinarj 
attention  on  the  part  of  purchasers  will  enable  them  to  discriminate. 
BaU  V.  SUgetiM^  HI.  137),  7ft6. 

2.  "  Tower  Palace ''  —  name  of  store.]    A  tenant  has  no  right  to  apply  to  a 

bailding,  without  the  owner's  consent,  a  particular  name  descriptive  of 
the  building  alone,  as  distinguished  from  a  trade-mark,  and  afterward 
transfer  it  to  another  and  distinct  locality.  Armetrong  v.  KUinha/M  (83 
Ky.  803),  894. 

TRESPASS. 

By  owner.]  When  the  owner  of  land,  having  the  right  to  immediate  pos- 
session, enters  thereon  quietly  and  peaceably,  or  without  force  and 
violence,  he  is  not  liable  in  trespass  to  an  occupant.  Fort  Dearborn 
Lodge  v.  Klein  (115  111.  177),  188. 

TRIAL. 

Improper  comments  of  counseL]  On  a  murder  trial,  counsel  for  the  prosecu- 
tion, in  argument,  said  to  the  jury  "  Martin,  the  defendant,  is  a  man  of 
bad,  dangerous  and  desperate  character;  but  I  am  not  afraid  to  denounce 
the  butcher  boy,  although  I  may,  on  returning  to  my  home,  find  it  in 
ashes  over  the  heads  of  my  defenseless  wife  and  children."  There  was 
no  objection  by  defendant's  counsel  nor  any  interference  by  the  court. 
Held,  that  a  conviction  should  be  set  aside.    Martin  v.  Stctte  (68  Miss. 

505),  812 

See  New  Trial. 

TRUSTEE. 

Allowance  for  services  as  attorney.]  A  trustee,  who  is  also  a  lawyer,  may 
be  allowed  compensation  for  necessary  services  of  a  professional  character 
concerning  the  trust  after  as  well  as  before  his  appointment.  Perkini 
Appeal  a08  Penn.  St.  814),  208. 

See  Will,  846,  588,  667 

USAGE. 
See  Contract. 

VENDOR  AND  PURCHASER 

Specific  performance  —  improvements  by  purchaser.]  The  plaintiff  under 
an  oral  agreement  for  the  sale  of  land  took  possession,  paid  in  full,  and 
made  valuable  improvements.  One  of  the  defendants,  with  knowledge 
of  her  rights,  forcibly  took  possession  of  the  land,  dug  a  cellar,  moved  a 

Vol.  LVI  — 119 
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bouse  thereon  and  made  additions  to  it.  The  hoase  could  have  been 
removed  without  material  injarj  to  the  land.  The  plaintiffe  vendor 
deeded  the  land  to  that  defendant,  and  the  latter  afterward  deeded  to  other 
defendants  who  had  full  knowledge  of  the  facts.  SM,  that  specific  per- 
formance being  decreed,  the  court  would  not  authorize  the  removal  of  the 
house,  although  the  defendants  acted  in  the  belief  that  the  plaintilTs 
claim  was  invalid.     Hannk  v.  DelagUae  (05  Wis.  494),  684. 

WAREHOUSEMAN. 

Negligence  —  burden  of  proolj  In  an  action  against  a  warehouseman  for  a 
failure  to  keep  safely  goods  intrusted  to  him,  if  it  appears  that  the 
damage  was  caused  by  the  fall  of  the  warehouse,  the  burden  of  proof  is 
on  the  plaintiff  to  show  that  such  damage  was  caused  by  the  negligence  of 
the  defendant.     WilleU  v.  Bich  (142  Mass  856),  684. 

WARRANTY. 
See  Salb,  210,  570. 

WATER  AND   WATER-COURSE. 

1.  Olvendon  of  stream — injunction.]  An  embankment  erected  by  the  de- 
fendant upon  his  own  lands,  by  which  the  waters  of  a  stream  are  thrown 
back  upon  the  complainant's  opposite  lands,  will  be  restrained  as  a  nuis- 
ance, when  it  appears,  that  in  order  to  avoid  the  consequent  injury,  the 
defendant  would  be  required  to  expend  a  large  sum  of  money,  and  would 
be  guilty  of  erecting  an  unlawful  obstruction  to  the  injury  of  a  neighbor; 
and  the  fact  that  by  means  of  the  embankment  complained  of,  the  de- 
fendant has  reclaimed  more  lands  for  himself  than  he  injured  for  the 
complainant,  is  no  excuse  for  the  wrongful  act.  fhrrie  v.  Dudley  (78 
Ala.  124),  24. 

%  Divendon  of  subterranean  stream.]  Where  subterranean  water  flows  in 
a  distinct  channel,  an  adjoining  owner  of  land  has  no  greater  right  to 
divert  it  than  if  it  were  on  the  surface  of  the  earth.  Burraughe  v. 
SaUerlee  (67  Iowa,  896),  850. 

3.  Grant  on  stream — presumption  as  to  bed  of  stream.]    Where  land  on  a 

navigable  river,  deeded  by  metes  and  bounds,  includes  the  bank  of  the 
river,  although  no  reference  is  made  to  the  river,  it  will  be  presumed 
prima  facie  that  the  bed  of  the  river  to  the  middle  is  conveyed,  ybr- 
vross  V.  OHffii?is  (65  Wis.  599),  642. 

4.  Obstruction    by    refuse — nuisance  —  injunction.]     The    defendants  in 

working  mines  discharged  gravel,  sand  and  refuse  into  an  unnavigable 
stream,  which  carried  it  into  a  navigable  river,  causing  obstruction  to 
navigation  and  injury  to  adjacent  lands.  Held,  (1)  a  public  nuisance;  (2) 
that  it  was  not  necessary  to  prosecute  others  who  contributed  to  the 
injury,  (8)  and  that  the  right  to  continue  it  could  not  be  acquired  by 
prescription.    People  v.  Gold  Run  Ditch  and  Mining  Co.  (66  Cal.  188),  80. 

See  Municipal  Corporation,  348. 
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WAY. 

Of  neoesaity  —  stairway.]  The  owner  of  two  stores,  with  a  public  hall  over 
both  of  them,  conveyed  the  stores  at  different  times  to  different  grantees, 
and  an  individual  half  of  the  furniture,  scenery,  etc.,  of  the  hall  to 
each.  There  was  but  one  entrance  to  the  hall,  and  that  was  at  the 
south  end  of  the  building,  and  it  was  impracticable  to  construct  another 
without  injuring  the  front  of  the  north  store  and  the  hall.  HM,  that 
the  owner  of  the  north  store  had  an  implied  right  to  use  the  stairway. 
Oailaioay  v.  Bonetteel  (65  Wis.  79),  616. 

WILL. 

1.  AntA-mortem  probate.]    A  statute  providing  for  the  probate  of  wills  before 

the  death  of  the  testator,  leaving  him  at  liberty  to  alter  or  revoke  it,  or 
escape  the  effect  of  any  action  under  it  by  removal  from  the  jurisdiction, 
is  illegal  and  void.     Lloyd  v.  Wayne  Circuit  Judge  (56  Mich.  286),  878. 

2.  Oondition  for  termination  of  trust  —  marriage  of  devisee.]     A  testator  de- 

vised real  estate  to  his  executors  in  trust  for  his  children,  the  trustees 
to  have  the  management  and  control  until  the  children  should  marry: 
"and  when  any  of  my  said  children  shall  marry,  with  the  consent  of 
said  executors,  any  worthy  x^erson,  then  the  part  or  portion  of  property 
herein  devised,  or  the  proceeds  thereof,  *  *  *  shall  be  and  become 
the  property  of  said  child  so  marrying,  nnd  my  said  executors  shall  make 
the  necessary  conveyance  thereof,  so  as  to  vest  the  absolute  title  in  said 
legatee.'  Heldf  that  the  marrying  of  a  child  with  the  consent  of  the  exec- 
utors was  not  a  condition  precedent  to  the  vesting  in  him  or  her  of  an 
interest  in  the  estate,  but  only  a  condition  for  the  termination  of  the  trust 
as  to  the  one  so  marrying;  and  that  the  children  took  an  immediate  vested 
interest.     Toner  v.  CoUins  (67  Iowa,  869),  346. 

3.  Ck>nfidential  relations  of  testator  and  beneficiary.]    It  is  a  ground  of  sus- 

picion, that  one  having  confidential  relations  with  another  prepare?  and 
directs  the  execution  of  his  will  giving  him  a  considerable  benefit. 
TardUy  v.  Cuthbert9on  (108  Penn.  St.  395),  218. 

4.  Oonstmction  —  condition  precedent.]    A  testator  made  this  will:  "  If  any 

accident  should  happen  to  me  that  I  die  from  home,  my  wife,  J.  A.  L., 
shall  have  every  thing  I  possess,"  etc.  He  died  at  home.  Held,  that  the 
wife  was  entitled  to  take  under  it.  Likefield  v.  LUcefleld  (82  Ky.  589),  908. 

6.  Devise  to  testator's  mistress  —  presumptions.]  Undue  influence  is  not  to 
be  presumed  from  the  fact  that  a  testator  devises  all  his  estate  to  a  woman 
with  whom  he  was  unlawfully  cohabitating,  to  the  exclusion  of  his  kin- 
dred.    Porschet  v.  Poreeha  (82  Ky.  98),  880. 

6,  Ziegaoies  —  "  personal  property  "  —  noscitnr  a  sodis.]  B.  by  will  gave 
his  wife  the  use  and  income  of  his  homestead  for  life ;  also  "  every 
article  of  household  furniture  in  or  on  said  premises,  including  piano, 
books,  minerals,  shells  and  curiosities,  and  every  article  of  personal 
property  in  and  about  said  homestead,  or  wherever  found  belonging  to 
my  estate;  "  also  "  the  dividends  and  income  on  all  my  railroad  shares 
I  may  own  at  the  time  of  my  decease,  and  also  the  interest  and  income 
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on  all  m7  gOYernment  and  other  bonds  which  I  may  poflseBS  at  the 
time  of  my  decease/'  with  residaam  to  others.  Held,  that  the  shares 
and  bonds,  and  money  and  notes  did  not  pass  to  the  wife.  BetUan  ▼. 
Benton  (68  N.  H.  289),  512. 

7.  Power  to  sell  —  mortgage.]    A  mere  power  to  sell  and  oonvej  does  not 

inclnde  the  power  to  mortgage.     Price  v.  Cawrtney  (87  Mo.  887),  453. 

8.  Revocation — implied  —  deed  of  property  devised.]    Where  it  appears 

to  have  been  the  intention  of  a  testator  to  convey  all  his  estate  bj  the 
wUl,  a  subsequent  trust  deed  of  the  property  devised,  with  a  power  of 
revocation,  which  is  subsequently  exercised,  does  not  work  a  revocation 
of  the  will.    Marey  v.  Qohier  (68  N.  H.  507).  688. 

9.  Implied  revocation.]    A  will  is  not  revoked  by  the  death  of  legatees  or 

beneficiaries;  by  marriage  of  the  testator  without  issue;  by  alienation  of 
the  greater  part  of  the  estate  specifically  devised;  by  the  acquisition  of 
a  much  larger  estate,  nor  by  the  concurrence  of  all  these  events.  Hcitt 
V.  Haitt  (68  N.  H.  475),  580. 

10.  Trust  —  charity  —  perpetuity.]  A  devise  in  a  will  of  certain  property 
of  the  testator  to  two  persons  named,  *'  their  heirs  and  assigns  forever, 
and  to  the  survivor  of  them  and  his  heirs  forever,  in  trust,  to  sell,  dispose 
of,  invest,  and  manage  the  same,  and  appropriate  such  part  of  the  prin- 
cipal and  interest  as  they  may  deem  best,  for  the  aid  and  support  of  those 
of  my  children  and  their  descendants  who  may  be  destitute,  and  in  the 
opinion  of  said  trustees  need  such  aid,"  is  invalid.  Kent  v.  Dunham  (l^fii 
Mass.  216),  667. 

11.  uncertainty.]    A  trust  for  the  beoefit  of  the  testator's  "next  of  kin 

who  may  be  needy  "  is  void  for  uncertainty.  Fontaine**  Adm'r  v.  Thomp' 
eon's  AdnCr  (80  Va.  229).  588. 

12.  Vested  and  contingent  estates.]  A  testator  gave  his  entire  estate  in  trust 
for  his  daughter.  The  trustees  were  directed  to  apply  the  whole  income, 
if  necessary,  to  her  support  and  maintenance,  and  when  she  became  eigh- 
teen or  was  married,  they  could  deliver  to  her  the  whole  estate  or  not, 
in  their  discretion.  In  case  she  died  before  eighteen  the  estate  was 
otherwise  disposed  of.  She  never  married  and  died  at  twenty-three,  the 
trustees  still  holding  the  fund.  Heldy  that  she  took  a  vested  estate  at 
eighteen,  at  least,  and  that  it  passed  to  her  devisees.  Weatherhead  v. 
Stoddard  (58  Vt.  612),  573. 

WITNESS.  \ 

1.  Instruction  in  obligation  of  oath —  acQoumment  of  trial  lor.]  In  a  crim- 
inal case  the  defendant  objected  to  the  oath  being  administered  to  one  of 
the  witnesses  for  the  prosecution,  a  girl  thirteen  years  old,  on  the  ground 
that  she  was  ignorant  of  the  nature  and  obligation  of  an  oath.  The  girl 
said  that  she  understood  that  the  oath  was  to  tell  the  truth,  and  that  she 
would  be  punished  if  she  did  not  tell  the  truth  after  taking  it,  but  that 
she  did  not  know  how  or  by  whom  she  would  be  punished.  The  judge 
said  he  would  postpone  the  decision  of  her  competency    and   she  could 
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be  instructed,  if  necessary.  The  next  day  she  was  offered  as  a  witness, 
when  it  appeared  that  after  the  adjoamment  of  the  coart  the  first  day 
she  was  instructed  by  a  Cliristian  minister,  who  told  her  that  God  would 
punish  her,  if  after  taking  the  oath  she  testified  what  was  not  true;  and 
that  she  did  not  know  this  before.  Held,  that  she  was  competent. 
CammonioeaUh  v.  Lynes  (142  Mass.  577),  709. 

fl.  Party  testifying  —  opposite  party  dead. J  A  statute,  prohibiting  a  party 
from  testifying  where  the  adverse  party  is  an  executor,  applies  to  proceed- 
ings for  the  probate  of  a  will.     Welch  y.  Adama  (68  N.  H.  844),  521. 

WORDS. 
Any  other  person,  j    8ee  Statxttb,  889. 
Pectmlary  profit.]    See  Corporations,  770. 
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